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NHA NUGC VA PHAP LUAT
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1. Lap phap va iy quyén lap phap
Lap phép, theo nghia rong, dwoc hiéu

Toém tit:

Quy trinh lap phap cua Viét Nam hién hanh 1a mot chudi cac hoat dong do
nhleu chii thé tham gla trong d6 ¢6 Chinh phu nhung quyén lap phap van la
quyen duy nhét thude vé Québc hoi. Mic du Hién phap khong truc tiép quy dinh
ve Uy quyen lap phap, nhung thyc tién 1ap phap va hé thong phap luat hién
hanh van ton tai ché dinh nay, trong do Chlnh phu 1a chu thé quan trong duoc
lly quyén lap phap. Bal viét luan giai cac van d& can hoan thién trong quy dinh
phép luat vé uy quyén 1ap phép cho Chlnh phu, trén co s¢ d6 dé xuat cac kién
nghi gop phan hoan thién viéc iy quyén nay.

Abstract:

The current legislative process in Vietnam is a sequence of activities
involving various stakeholders, including the Government; however,
legislative power remains the exclusive prerogative of the National
Assembly. Although the Constitution does not explicitly provide for
legislative delegation, this institution exists within legislative practice
and the current legal system, with the Government serving as a primary
delegated subject. This article analyzes the issues that need to be improved
in the legal provisions on legislative delegation to the Government, thereby
proposes recommendations to refine this mechanism.

lénh, nghi quyét dé cu thé héa ndi dung va
tinh than Hién phap'. Can phan biét quyén
1ap phap véi quyén soan thao luat. Phép luat

la toan bd hoat dong ban hanh van ban quy
pham phap luat (QPPL) ctia tit ca cac co quan
bo may nha nudc, bao g6m tur luat, phap 1énh,
nghi dinh, théng tu, vin ban ctia chinh quyén
dia phuong. Theo nghia hep, 1ap phap 1a hoat
dong cua Quéc héi, co quan quyén Iuc nha
nudce cao nhét, co quan dai biéu cao nhét cua
Nhan dan, ban hanh cac dao luat, bd luat, phap

hién hanh cho phép mét duy an luat c6 thé do
nhiéu chu thé khac nhau soan thao va trinh 1é€n
Quéc hoi. Nhu vay, chu thé co quyen 1ap phap
khong nhat thiét 1 chu thé truc tlep soan thao
ludt, ma n6i dung cbt 16 cua quyén lap phap
duoc hiéu 1a quyén quyét dinh dong ¥ hoic
khong dong ¥ théng qua mot chinh sach hay
mot du luat, phan anh y chi chung cua Nhan

b Uy ban Thuo’ng vu Qubc hoi, Vién Nghién ctru 1p phap, Quéc hoi nuée Cong hoa xa hgi chit nghia Viét Nam
ké thira, doi mdi va phat trién, Nxb. Chinh tri qubc gia Sy that, Ha Noi, nam 2016, tr. 102.
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dan ma chi co quan duy nhat dugc Nhan dan
trao quyén co thé thuc hién?.

Uy quyén lap phép c6 thé duoc dién giai
theo nhiéu cach va pham vi khac nhau, theo
quan niém pho bién hién nay, Gy quyén lap
phap (legislative delegation) la viéc co quan
1ap phap cuia qudc gia iy nhiém, hay noi cach
khac 12 cho phép mot chii thé khac ¢ bén trong
hodc bén ngoai bd may nha nudc ban hanh
phap luat, dudi hinh thirc van ban QPPL3. Uy
quyén lap phéap khéng dong nghia véi viée
Qudc hoi chia sé quyén lyc cia minh cho cac
chu thé khac, ma 13 viéc Qudc h01 cho phép
cac chu thé nay thyc hién mot sd quyén lap
phap nhat dinh dudi su cho phep va giam
sat chit ché cua Qudc hoi, va “uy quyén lap
phép” (delegation of legislative power) chinh
1a tién d& dé thuc hién hanh vi lap phap theo
iy quyén (ban hanh cac “vin ban lap phap
theo iy quyén” - delegated legislation)*.

Uy quyén 1ap phép 13 viéc “bat dac d”” khi
khong con giai phap khac dé chu thé co quyén
1ap phap thuc hién thao tac 1ap phap duogc
Nhan dan trao cho. Tai Viét Nam, quyén 1ap
phap 1a quyén hién dinh, dugc trao duy nhat
cho Quéc hdi - co quan quyén lyc nha nude
cao nhit, co quan dai biéu cao nhét cua Nhan
dan. Tuy nhién, Quéc hoi véi tinh chét 1a co
quan dan cu, hoat dong theo ché do ky hop,
chua thé tryc tiép ban hanh toan by quy dinh
can thiét cho quan Iy x4 hoi. Khdi luong cong
viéc 1ap phap 10n, nhiéu van dé doi hoi ky thuat
chuyén sau, va nhu cau diéu chinh kip thoi cac
quan hé xa hoi da dan dén viéc Qudc hoi phai
chuyén tam thoi mot phan quyén 1ap phap cho

Chinh phu va cac co quan khac, thong qua
ché dinh “ay quyén lap phap” Tat nhién, hoat
dong lap phap theo ty quyén can du’oc kiém
so4t rat chit ch@ tur pham vi iy quyén, ndi
dung, thoi gian ty quyén, hinh thire va trach
nhiém ciia chu thé dugc iy quyén 1ap phap.

2. Cac truwong hgp Chinh phu tham gia
lap phép théng qua iy quyén lap phap

O mét s6 nudc trén thé gioi, van dé uy
quyén 1ap phap duoc quy dinh truc tiép trong
Hién phép nhu Hién phap Cong hoa Lién bang
buc (Basic Law for the Federal Republic of
Germany), Hién phap Cong hoa Kyrgyzstan
(Constitution of the Kyrgyz Republic)... hoac
duogc quy dinh trong dao Luét vé quy trinh xay
dung luat nhu Luat Lap phap cua Cong hoa
nhan dan Trung Hoa ndm 2000 (stra d6i, b6 sung
nam 2015) (Legislation Law of the People’s
Republic of China (2015 Amendment))°. ..

Trong khi do, tai Viét Nam, tur Hién phap
nam 1946 cho dén Hién phap nam 2013, ciing
nhu trong hé théng phap luat hién hanh, chua c6
bat ky quy dinh chinh thirc nao ghi nhan hoic
giai thich khai niém ty quyén lap phap. Tuy
vay, trong quy dinh phép luat va thuc tién thi
hanh van “ngam dinh” ché dinh uy quyén lap
phép. Can cir vao khai niém ty quyén lap phéap
nhu trén va cac quy dinh vé ban hanh vin ban
QPPL, c6 thé thay Viét Nam ton tai 03 truong
hop duoc xem 1 ty quyén 1ap phéap bao gdom:

Truwong hop thir nhdt: Qubc hoi tiy quyén
cho Uy ban Thuong vu Qudc hoi (UBTVQH)
ban hanh phap 1énh dé quy dinh nhiing van
dé duoc Qudc hoi giao®.

? Vién Nghién ctru 1ap phép, Bao cdo tong hop két qua nghién ctru dé tai khoa hoc cip BO “Néng cao chdt hiong
hoat déng ldp phap cua Quoc hoi dap vng yéu cau xay dung Nha nudc phdap quyén xa hoi chu nghia theo Hién

phdp nam 2013, nam 2019, tr. 18.

? Alf Ross, Delegation of Power: Meaning and Validity of the Maxim Delegate Potestas non potest delegari, Am. J.
Comp. L., s6 7, ndm 1958, tr. 16; Daniel Devlin, Delegated legislation, Police Journal, s6 32(15), nam 1959, tr.15;
JLA.G. Grlﬁith The constitutional szgmﬁcance of delegated legzslatzon in England, Mich. L. Rev, sb 48, tr. 1079.
4 Nguyén Van Cuong, Khdi niém, dic diém, ban chdt cia ity quyén ldp phdp, https://www.moj.gov.vn/qt/tintuc/
Pages/nghien-cuu-trao-doi.aspx?ItemID=2592, truy cap ngay 28/10/2025.

3 Luong Minh Tuan, Kinh nghiém ciia Céng hoa Lién bang Pirc vé ity quyén ldp phdp, Tap chi Nghién ctru 1ap

phap, s0 1, nam 2015, tr. 59 - 64.
9 Pidu 11 Luat Ban hanh van ban QPPL nam 2025.
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Truwong hop thir hai: Quéc hoi giao
Chinh phu ban hanh nghi dinh de quy dinh
van dé can thiét thudc thim quyen ctia Qudc
hoi, UBTVQH nhung chua du diéu kién xay
dung thanh luat hodc phap lénh dé dap tmg
yéu cau quan 1y nha nudc, quan 1y kinh té,
quan ly xa hoi’.

Truwong hop thir ba: Chinh phu ban hanh
van ban quy dinh chi tiét hudng dan thi hanh
luat, phap Iénh.

Nhu véy, ¢ thé thdy Chinh phii tham gia
vao qua trinh 18p phap thong qua hai hinh
thirc uy quyén 1ap phép, bao gom: (i) Ban
hanh nghi dinh “kh6ng dau” - nghi dinh dugc
ban hanh khi chua c6 luat hoac phap 1énh
diéu chinh cy thé, nham kip thoi diéu chinh
cac van dé thudce thim quyén cua Qudc hoi
hoac UBTVQHS?; (ii) Ban hanh nghi dinh quy
dinh chi tiét, hudng dan thi hanh luat, phap
1énh nhdm dam bdo tinh kha thi va hi¢u lyc
thi hanh cua van ban luat. Trong thuc tién,
hinh thérc tht hai 1a phd bién nhét. Ching
han, Luat Dat dai nam 2024 can t6i 24 van
ban huéng dan thi hanh, cho thiy vai tro dic
biét quan trong ctia Chinh phu trong viéc cu
thé hoa va trién khai thyc hién cac quy dinh
cua luat.

Viéc cho phép Chinh phu tham gia vao quy
trinh 1ap phép thong qua ty quyén 1ap phap co
y nghia quan trong vi nhitng 1y do sau:

Thir nhdt, &ap (mg yéu cau diéu chinh linh
hoat va kip thoi. Bbi canh d6i moi va hoi
nhap doi hoi hé thong phap luat phai co kha
nang phan g linh hoat va kip thoi dé dicu
chinh cac van dé phat sinh trong x3 hoi. Quc
hoi v6i vai tro 1 co quan 1ap phép t6i cao, co
chtrc nang ban hanh cac dao luat mang tinh
nén tang, dinh hudéng va lau dai. Tuy nhién,
khong phai moi van dé phat sinh trong doi
séng x4 hoi déu co thé hodc can thiét duoc
diéu chinh tryc tiép bang luat. Nhiéu van dé
mang tinh k¥ thudt cao, thuong xuyén thay

7 Piéu 14 Luat Ban hanh vin ban QPPL nidm 2025.

NHA NUGC VA PHAP LUAT

ddi hodc can dugc diéu chinh tam thoi trong
khi chd hoan thién hé thdng luét, doi hoi phai
¢6 su phan (mg nhanh cta co quan diéu hanh
- d6 chinh la Chinh phu. Khi do, uy quyén
lap phap cho Chinh phu tr¢ thanh che dinh
bb trg, giup “lap day” cac khoang trong phap
ly tam thoi, bdo dam tinh li€n tuc va hi¢u qua
cua quan ly nha nudec.

Thir hai, gan tryc tiép v6i thyc tidn quan 1y
nha nuée. Theo quy dinh ctia Hién phap hién
hanh, Chinh phu la co quan hanh chinh nha
nudc cao nhat, thue hién quyén hanh phap,
12 co quan chip hanh cia Qudc hoi (Pidu
94). Vi chic nang nay, Chinh phu khong
chi 1a co quan thyc hién luat ma con la chu
thé truc tiép phat hién nhimg 16 héng, mau
thuén, hodc bat cap trong qua trinh thi hanh
phap luat. Khac véi Qudc hoi - noi xay dung
luat & cap do6 chinh sach vi mo, Chinh phii 1a
noi phan chiéu chan thuc nhéat nhimng van dé
ctia phép luat trong thuc tién trién khai. Trén
co s d6, viéc cho phép Chinh phu ¢6 quyén
xay dung van ban QPPL la sy ghi nhan vai
trd clia thyc tién trong qua trinh hoan thién
phép luat. Noi cach khac, Chinh pha khong
chi thyc thi ma con gép phan dinh hinh lai
phap luat tir goc do thuc tién.

Thir ba, giam tai khdi lugng cong viéc
cho Qudc héi. Viéc cho phép Chinh phu
tham gia vao quy trinh 1ap phap thong qua
iy quyén gop phan giai toa ap luc cho Qudc
hoi. Qua dé, Qudc hoi co diéu kién tap trung
vao nhiém vu c6t 16i ctia minh 1a quyét dinh
cac van dé 16n cua quéc gia, xdy dung cac
dinh hudng chinh sach vi mo, thay vi phai
giai quyét cac ndi dung mang tinh chi tiét,
ky thuat. Cach thuc phan cong nay vira gop
phan giam bdt ganh nang cho Quéc hoi, vira
bao dam tinh linh hoat va hi¢u qua trong hoat
dong xay dung phap luat, qua do dap g t6t
hon yéu cau diéu hanh trong thyc tién quan
1y nha nude.

8 Nguyén Ctru Viét, Gido trinh Ludt Hanh chinh Viét Nam, Nxb. Chinh tri quéc gia, Ha N¢i, ndm 2013, tr. 429.
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Du ¢6 nhiéu lgi ich truée mat, nhung nhu
da noi trén, viéc iy quyén cho Chinh phu
thuc hién hoat dong 1ap phap 1a viéc rit nén
han ché, néu van duy tri uy quyen 1ap phap
cho Chinh phu thi can xem x¢ét thau dao, can
trong nhiéu van dé dit ra.

3. Mot s6 van dé dit ra tir viée iy quyén
1ap phap cho Chinh phu

Thiv nhdt, vé tinh phdp Iy ciia chii thé

quyét dinh tiy quyén Iip phdp cho Chinh phii.

Piém ¢ khoan 1 Piéu 14 Luat Ban hanh
van ban QPPL nam 2025 quy dinh, trong
truong hop Chinh phu ban hanh nghi dinh
dé quy dinh van dé can thiét thuoc tham
quyén ctia Qudc hoi, UBTVQH nhung chua
du diéu kién xay dung thanh luat hodc phap
1énh dé dap Gng yéu cau quan Iy nha nudc,
quan 1y kinh té, quan 1y xd hoi thi can c6
su dong y cia UBTVQH. Nhu vay, trong
truong hgp Chinh pha ban hanh nghi dinh
“khong dau” thi thim quyén quyét dinh
thuéc vé UBTVQH. Céach quy dinh nay co
thé duoc 1y giai trén co s thuc tién to chirc
hoat dong ctua Qudc hoi mdi nim chi hop
thuong 1& hai ky, hodc c6 thé c6 thém céc
ky hop khong thuong 1. Do d6, can c6 mot
co quan thudng truc thudc Qubc hoi dam
nhlem vai tro xem xét, cho phép viéc uy
quyén 1ap phép trong thoi gian Qudc hoi
khong hop.

Tuy nhién, theo cac tac gia, viéc trao cho
UBTVQH quyén quyét dinh trong cac trudng
hop Gy quyén 1ap phap dé Chinh pht ban hanh
nghi dinh * khong dau” 1a chua thuc sy hop
1y. B(n 18, Diéu 74 Hién phap nam 2013, quy
dinh vé chirc ning, nhiém vu, quyén han cta
UBTVQH, khong de cap hodc cho phep co
quan nay duoc quyét dinh viéc Gy quyén lap
phap cho Chinh phu. Theo nguyén 1y duoc
cong nhan rdng rai trong luat hoc - “Nemo
dat quod non habet” (khong ai c¢6 thé cho di
diéu minh khong c6) - thi mot chu thé khong

thé chuyén giao hay iy quyén mot quyén lyc
ma ban than khong dugc hién dinh®. Trong
truong hop nay, theo quy dinh ctuia Hién phap
hién hanh, quyén tham gia 1ap phap va vai
tro cia UBTVQH trong thyc hién quyén lap
phép cling chua dugc rd rang, nén viéc “cho
phép” Chinh phu thuc hién mot phan quyén
1ap phap la van dé can can nhic k¥ thém néu
that sy can thiét.

Ngoai ra, can luu ¥ rang cac nghi dinh
“khong dau” khong dugc ban hanh dé ung
pho véi cac tinh hudng khan cap, ma nham
dap tng yéu cau quan 1y nha nudc, quan 1y
kinh té, quan 1y xa hoi - nhitng nhu cau hanh
chinh théng thuong, co thé duoc du kién
tu trude. Vi vay, vige rut _gon quy trinh 1ap
phap bang cach trao quyén quyét dinh cho
UBTVQH - co quan thuong truc, thuc hién
mét s6 nhiém vu duogc Quéc hoi giao trong
thoi gian gitra hai ky hop, can duoc can nhic
k¥ ludng va kiém soat hiéu qua.

Thir hai, vé gidi han pham vi iy quyén
lap phap cho Chinh phu.

Hién nay, Luat Ban hanh van ban QPPL
chua quy dinh rd pham vi néi dung ma Chinh
phu dugc phép tiép nhan thong qua Gy quyén
1ap phap tir Qudc hoi hoic UBTVQH. Noi
cach khac, luat khong dat ra gi6i han nhirng
Van dé nao duoc iy quyén lap phap va nhiing
van dé nao khong dugc iy quyén.

Can cir cac truong hop ity quyén 1ap phap
c6 thé thdy pham vi Chinh phu duoc tham gia
vao quy trinh 1ap phap l1a rat rong. Chinh phu
¢6 thé ban hanh: (i) Cac nghi dinh “khong
dau” dé quy dinh van dé thudc tham quyén
cua Quéc hoi hoac UBTVQH néu théy can
thiét cho cong tac quan 1y nha nudc, quan Iy
kinh té - x4 hoi; (ii) Cac nghi dinh dé hudng
dan chi tiét luat, dua trén quy dinh pho bién
nhat tai cac luat 1a: “Chinh phu quy dinh chi
tiét didu nay”.

? Elham Balavar, The Doctrine of Nemo Dat Quod Non Habet and Its Exceptions, Journal of Applied Environmental

and Biological Sciences, s6 4(5), nam 2015, tr.7.
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Theo cac tac gia, viéc khong gidi han
pham Vl uy quyen lap phap c6 thé tiém an
nhiéu van dé dang lo ngai. Hién nay, gan
90% du an luat trinh trudc Quoc hoi 1a do
Chinh pht soan thao'?. Diéu nay chirg minh
vai tro chu dong cta Chinh phu trong quy
trinh soan thdo ludt, nhung két hop véi viée
dugc Uy quyén lap phap khong giéi han,
cling c6 thé dan dén tinh trang Chinh phu
“dé danh” nhiing van dé k¥ thuat hodc lién
quan dén lgi ich dwa xubng nghi dinh xir
ly sau, bang cach dy thao diéu khoan “giao
Chinh phu quy dinh”. Hé qua 1a nhiéu dao
luat tré thanh luat khung, luat éng, khong tu
minh diéu chinh duoc trén thuc té, ma phu
thugc vao van ban dudi luat. Khi do, nghi
dinh va thong tu tr¢ thanh cong cu “canh tay
n6i dai” ctia Chinh phii, c6 kha nang cu thé
hoa loi ich hanh phap d an giau trong luat'!.
Theo théng ké, trung binh, mdi luat ban ra c6
6,8 nghi dinh, 1,8 quyét dinh cta Thu tudng
Chinh phu va 25,8 thong tu... huéng dan'2,
va van xay ra tinh trang mot sb luat du da co
hiéu luc thi hanh nhung mét sé diéu khoan
bi “treo” vi phai “chd” van ban huéng dan.

Dic biét, vira qua Quédc hoi co xu hu:('yng
tiép tuc mo rong pham vi dugc ty quyén
lap phap ctia Chinh phu, khi Nghi quyét sb
206/2025/QHI1S5 quy dlnh Chinh phu duogc
phep ban hanh nghl quyét co gia tri QPPL dé
didu chlnh mot sO quy dinh trong luat hoac
nghi quyét, v6i diéu kién bao céo lai Qudc hoi
hoidc UBTVQH tai ky hop gan nhét. Du duoc
gi6i han trong khudn kho “thi diém” va c6 thoi
han ap dung, quy dinh nay c6 thé lam giam di
tinh ddc 1ap gitra 1ap phap va hanh phap va mé

NHA NUGC VA PHAP LUAT

rong qua mirc quyén luc ciia Chinh phu trong
quy trinh 1ap phdp, trong khi hoat dong nay
von di thude vé co quan thuc hién quyén lap
phap 12 Qudc hoi Viét Nam.

Tém lai, viéc chua quy dinh rd pham vi va
gi61 han ndi dung duoc uy quyén 1ap phap cho
Chmh phu 1a mot van dé dang quan tim, tiém
an nguy co lam léch chtrc ning ciia quy trinh
lap phap. Néu khong dugc stra ddi, ché dinh
nay c6 thé dan dén hé qua nguoc voi muyc tiéu
ban dau, khi quyén lap phéap trén thuc té bi
dich chuyén dang ké sang hanh phap, khién
Qudc hoi dan giam vai trd chu thé trung tam
trong thiét ké va kiém soat hé théng phap luat.

Thir ba, vé thoi han iy quyén Igp phdp
cho Chinh phu.

Tuong tu nhu cac ndi dung khac ciia ché
dinh iy quyén 1ap phap, hién nay Luét Ban
hanh van ban QPPL chua quy dinh rd thoi
han ma Chinh phu phai thyc hién iy quyén
lap phap khi dugc Qudce hoi hoic UBTVQH
giao ban hanh cac van ban quy dinh chi tiét.
Viéc thiéu quy dinh cuy thé vé thoi han da va
dang dan dén tinh trang cham tré trong viéc
ban hanh vin ban huéng dan thi hanh luat,
gay anh hudng truc tiép dén hiéu luc va hiéu
qua thyuc thi phap luat.

Theo Bao cdo ctua Chinh phu vé két qua
ban hanh vin ban quy dinh chi tiét nim 2024,
¢6 51/111 van ban dugc ban hanh cham so voi
thoi diém hiéu luc cua luat, va con ng 18/129
van ban quy dinh chi tiét lién quan dén 11 luét.
So vé6i ciing ky nam trudce, s6 luong van ban
ban hanh cham da ting thém 22, con s6 van
ban no tang thém 4'“, cho thiy tinh trang nay

1 Tran Hoai Nam, Vai tro, trach nhiém ciia Chinh phii doi véi hoat dong ldp phép ciia Quéce héi, Tap chi Quan

Iy nha nuéc, s 255, ndm 2017, tr. 34.
' Nguyen Ngoc Dién, Ludt cho nghi dinh, thong tu..

. tiép tay cho loi ich nhém, https //cuoituan.tuoitre.vn/luat-

cho-nghi-dinh-thong-tu-tiep-tay-cho-loi-ich-nhom- 20230616094652011 htm, truy cap ngay 29/10/2025.

12 Tran Thuy, Théong tw to hon ludt: Vin nan bao nam, cdi cach mai khéng xong, https://vietnamnet.vn/thong-tu-
to-hon-luat-van-nan-bao-nam-cai-cach-mai-khong-xong-826403.html, truy cép ngay 5/10/2025.

1% Song Ha, Khéng dé ludt phdi cho van ban hudng dan, https://daibieunhandan.vn/khong-de-luat-phai-cho-van-

ban-huong-dan-10331157.html, truy cép ngay 5/10/2025.

9 Song Ha, Khac phuc ton tai ciil, https://daibieunhandan.vn/khac-phuc-ton-tai-cu-10349550.html, truy cap

ngay 05/10/2025.
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khong nhiing chua dugc cai thién ma con co
xu hudng gia ting. Thyc té, ¢6 nhimng truong
hop thoi gian ban hanh nghij dinh huéng dan
kéo dai dén hang chyc nam, khién luat roi vao
trang thai c6 hiéu Iyc nhung khong thé thi
hanh. Vi dy, Luét Tan s vo tuyén dién duoc
ban hanh tir nim 2009, nhung dén nim 2021
moi ¢6 Nghi dinh quy dinh vé déu gia tan sd
v tuyén dién dugc ban hanh'.

Diéu dang luu ¥ 13 hién nay chua c6 quy
dinh nao xac dinh cu thé thoi han trong viéc
thuc hién Gy quyén 1ap phap, nén ciing khong
ton tai co so phép 1y rd rang dé xéac dinh trach
nhi¢m cua Chinh phu khi khong thyc hién
hodc thuc hién cham noi dung duoc oy quyén.
Viéc khong c6 thoi han va khong co ché dinh
xac dinh trach nhiém khién cho ché dinh uy
quyén lap phap khong phat huy duoc hiéu qua
nhu mong doi, tham chi co thé tré thanh k& ho
dé dun day trach nhiém hodc né tranh nghia
vu thi hanh luat.

Thir tw, vé trdach nhiém ciia Chinh phii
doi voi van de dwoc uy quyén.

Uy quyén lap phap 1a mot ché dinh dic
thu trong k¥ thuat 1ap phap Viét Nam, tuy
khong duoc ghi nhan tryc tiép trong Hién
phéap nhung da tré thanh thuc tién phd bién
trong qué trinh t6 chtrc va thuc thi quyén lap
phép. Chinh vi tinh “phi chinh thtrc” nay, cac
quy dinh diéu chinh hoat dong uy quyén lap
phap hién nay van con tan man, thleu tinh
hé thong, trong d6 dic biét thiéu Vang quy
dinh ve trach nhiém phap 1y caa cha thé dugc
iy quyén, cu thé 13 Chinh phu khi thuc hién
tham quyén duoc Qudc hoi giao.

Trudce day, Luat Ban hanh van ban QPPL
ndm 2015 dit ra nguyén tic quan trong: “Co
quan dwoc giao ban hanh van ban quy dinh
chi tiét khéong dwoc 1y quyén tiép” (khoan
1 Diéu 11). Nguyén tic nay khang dinh rd,

Chinh phii véi tur cach 1a chii thé nhan ty
quyén 1ap phap phai chiu trach nhiém truc
tiép va toan dién vé nodi dung dugc giao. Tuy
nhién, dén Luat Ban hanh van ban QPPL nam
2025, quy dinh nay da khong con dugc duy
tri nguyén van. Thay vao do, khoan 1 Piéu
61 Luat nay cho phép “Truong hop can thiét,
Chinh phu, Thii twéng Chinh phit ity quyén
cho B¢ truong, Thu truong co quan ngang
Bé quan 1y nganh, linh vuwe; Hoi dong nhén
dan giao T hiong triec Hoi dong nhan dan
cung cap ban hanh van ban hanh chinh dé
hiéng dan ap dung van ban QPPL do minh
ban hanh”. Thong thuong, vdn ban hanh
chinh duoc hiéu 14 van ban hinh thanh trong
qué trinh chi dao, diéu hanh, giai quyét cong
viéc ctia cac co quan, to chuc's. Néi cach
khac, van ban hanh chinh vé ban chit khong
mang tinh quy pham, khong tao ra nghia vu
phép ly chung, va chi c6 gia tri trong pham vi
diéu hanh néi bo. Do d6, du Luat Ban hanh
vin ban QPPL nam 2025 khong tuyén bd cdm
“liy quyén lai”, nhung vé mit logic phap 1y,

van thé hién quan diém 1ap phap nhét quéan 1a
co quan nhan uy quyen lap phap khong thé
tlep tuc chuyén giao tham quyén dé cho chu
thé khac.

Tuy nhién, thyc tién thi hanh lai cho thay
van t6n tai phd bién tinh trang Chinh phu khi
ban hanh nghi dinh quy dinh chi tiét van tiép
tuc “phan cap”, “giao quyén” cho cic B9,
nganh. Pon ctr, khoan 1 Diéu 94 Luat Hang
khong dan dung Viét Nam nam 2006 (stra doi,
bd sung nam 2014) giao Chinh phu quy dinh
chi tiét vé t6 chirc, str dung ving troi; quan 1y
hoat dong bay tai cang hang khong, san bay;
cap phép bay; phdi hop quan 1y hoat dong bay
dan dung va quan su; quan ly hoat dong bay
dac biét; quan Iy chudng ngai vat hang khong.
Thé nhung tai cac Diéu 32 va 33 cua Nghi
dinh s6 125/2015/ND-CP, Chinh phil lai giao

19 Van con tinh trang “Ludt cho nghi dinh, nghi dinh cho théng tw”,
https://xaydungchinhsach.chinhphu.vn/van-con-tinh-trang-luat-cho-nghi-dinh-nghi-dinh-cho-thong-

tu-119220804134244082.htm, truy cap ngay 05/10/2025.

16 Khoan 3 Diéu 3 Nghi dinh s6 30/2020/ND-CP ngay 05/3/2020 cta Chinh phi quy dinh vé cong tac van thu.

8 ‘ NGHIENCUU

LAPPHAP /S609 (516), Ky 1 - Thang 05/2026



tiép cho B9 Giao thong van tai va Bo Qudc
phong quy dinh mot sé noi dung mang tinh
quy pham. Trén co s¢ d6, B Giao thong van
tai (nay la Bo Xay dung) da ban hanh Thong
tu s6 19/2017/TT-BGTVT ngay 06/6/2017 dé
quy dinh vé quan 1y va hoat dong bay.

Nhu vay, méac du Luat Ban hanh van ban
QPPL di quy dinh rang, chi Chinh pha méi
¢6 thim quyén ban hanh vin ban quy dinh
chi tiét thi hanh luat trong trudng hop duoc
Qudc h01 giao, nhung trong thyc té, Chinh
phu van trao lai thAm quyén nay cho Bo
trudng thong qua hinh thirc thong tu.

Van d¢ dat ra 1a hé théng phap luat hién
hanh van chua thiét 1ap cac quy dinh rang
budc trach nhiém phap ly cua Chinh phu
trong truong hop dugc Qubc hodi uy quyén
lap phap. Do d0, cac quy dinh tai Luat Ban
hanh van ban QPPL nam 2025 co ban chi
mang tinh dinh huéng, nguyén tic ma chua
¢6 quy dinh cu thé vé trach nhiém phap 1y ma
Chinh phu phai ganh chiu khi vi pham quy
dinh. Hé qua 1a trong thuc tién, Chinh phu da
va dang ty quyén cho cac chu thé khac ma
khong phai chiu trach nhiém phap 1y tuong
tmg, gay kho khin cho viéc kiém soat va bao
dam tinh théng nhat, hop hién trong hoat
dong ty quyén 1ap phap.

4. Mot s6 kién nghi gép phan hoan thién
viéc iy quyen 1ap phap cho Chinh phu

Thir nhdt, sita déi quy dinh vé chii thé

c6 quyén quyét dinh iiy quyén Idp phdp cho
Chinh phau.

Phap ludt cta nhiéu qudc gia cho thay
nguyén tac nhat quan: chi co quan dugc
H1en phap trao quyén 1ap phap méi co tham
quyén iy quyen lap phép, va viéc ay quyén
nay phai nam trong gidi han chat ché dugc
luat dinh. N§i dung nay cé thé tham khéao

NHA NUGC VA PHAP LUAT

cach quy dinh trong Luat Lap phap Trung
Quéc nam 2000 (stra ddi, bd sung ndm 2015,
2023). Pidu 12 Luét nay quy dinh: “Trong
truong hop chira co ludt nao dwgc ban hanh
vé van dé quy dinh tai Piéu 11 cua Lugt nay
thi Quéc héi va UBTVOH c¢é quyén ra quyét
dinh cho Chinh phu ban hanh cac quy dinh
hanh chinh vé van dé dé theo quy dinh ciia
phap ludt dwa trén nhu cau thuce té, ngoai tree
cdc van dé lién quan dén t6i pham va hinh
phat hinh sw, twée doat cdc quyén chinh tri
cua cong dan ciing nhw cac blen phap va
hinh phat bdt buéc han ché quyén ty do thé
chat va hé thong tw phdp”’. Ti quy dinh
trén, c6 thé thiy Luat Lap phap Trung Qudc
thira nhan ca Qudc hoi va UBTVQH la chu
thé c6 thim quyén thuc hién uy quyén lap
phap cho Chinh phii. Tuy nhién, diém khac
biét can ban so voi Viét Nam 1a: Hién phap
Trung Qudc (Piéu 58) xac dinh rd ca Qudc
hoi va UBTVQH déu ¢ quyén lap phap's.
Diéu nay dong nghia v6i viec UBTVQH
khong chi 1a co quan thuong tryc, ma 1a mot
chu thé 1ap phap thuc thu duoc hién dinh, do
do, viéc co quan nay quyét dinh ty quyén lap
phap 1a phu hop véi trat tu quyén luc duoc
Hién phap quy dinh.

Nguoc lai, tai Viét Nam, theo Hién phéap
nim 2013, chi Quéc hoi méi duoc trao
quyén lap phap (Piéu 69), con UBTVQH
khong duge xac dinh 1a chii thé ¢6 quyén lap
phap. Tuy nhién, vi¢c Luat Ban hanh van ban
QPPL cho phép UBTVQH c¢6 quyén quyét
dinh cho Chinh phu ban hanh cac Nghi dinh
“khong dau” ciing c6 nhimng gia tri nhat dinh,
nhat 13 trong bdi canh Qudc hoi khong thé
hop thuong xuyén dé nhanh chéng kip thoi
quyét dinh cac van dé cip bach cua dat nude.
Do d6, dé bao dam tinh thong nhat vé co s
phap 1y, chiing t6i kién nghi can danh gia lai
tinh can thiét cua viéc trao quyén lap phap

17 Ministry of Justice of the People’s Republic of China, Legislation Law of the People’s Republic of China,
http://en.moj.gov.cn/2023-12/15/c_948358.htm, truy cap ngay 06/4/2026.
18 Jianfu Chen, Chinese Law: Context and Transformation - Revised and Expanded Edition, Brill Rodopi and

Hotei Publishing, 2015, tr. 242-243.
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cho UBTVQH. Trong truong hop, xét thay
can trao quyén lap phap cho UBTVQH dé
lam co s& cho viéc quyét dinh cho Chinh
phii ban hanh cac Nghi dinh “khong dau” thi
trude tién can stra doi quy dinh tai Hién phap
2013 vé chirc nang, nhiem vu, quyén han cua
UBTVQH. Nguoc lai, néu xét thay khong
can thlet trao quyen 1ap phép cho co quan
nay, can stra doi quy dinh tai diém c khoan 1
Piéu 14 Luat Ban hanh vin ban QPPL nim
2025 theo hudng chi Qudc hoi co quyén cho
phép Chmh phu ban hanh Nghi dinh dé quy
dinh cc van dé can thiét thugc tham quyén
ciia Qudc hoi, UBTVQH nhung chua du
diéu kién xay dung thanh ludt hodc phap 1énh
dé dap tmg yéu cau quan 1y nha nuée, quan
1y kinh té, quan 1y xa hoi. Déi véi cac tinh
hudng phét sinh trong thoi gian giita hai ky
hop, c6 thé ap dung quy trinh linh hoat nhu:
t6 chtrc 14y ¥ kién dai biéu Qudc hoi bang
van ban; triéu tap ky hop khong thuong 1¢..
trén co s¢ bao dam nguyén tac khong chuyen
giao quyén lap phap cho mot chu thé chua
dugc Hién phap trao quyén.

Thir hai, xdc dinh ré gioi han pham vi
Chinh phii dwoc iy quyén ldp phdp - dic
biét la nhiing truwong hop khong dwoc phép
iy quyén.

Trong boi canh phap luat didu chinh hau
nhu toan b cac linh vuc doi séng xa hoi,
viéc liét ké cu thé timg truong hop ma Qudc
hoi ¢6 thé iy quyén 1ap phap cho Chinh phu
1a diéu kho kha thi trén phuong dién k¥ thuat
1ap phép, ddng thoi d& dan toi tinh trang bo
sot hodc khong bao quat day du cac tinh
hudng phat sinh trong thuc tién. Vi vy, mot
hudng tiép can kha thi va hop 1y hon 13 quy
dinh theo hudng loai trur - tirc 1a x&c dinh
1d cac linh vuc khong duge phép ty quyén
1ap phap cho Chinh phu, tir d6 gian tiép xac
dinh pham vi con lai c6 thé duoc xem xét uy
quyén trong nhirng diéu kién nhat dinh.

Cach tiép can nay di dugc ghi nhan tai
Nghi quyét s6 206/2025/QHI15 cua Quoc
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hoi, khi quy dinh: “Déi vOi nhitng noi dung
Vé quyén con nguoi, quyén va nghia vu co
ban cia céng din ma theo Hién phdp phdi
do ludt dinh; viéc han ché quyén con nguoi,
quyén cong dan; toi pham va hinh phat; t6
tung tw phdp; nguyén tdc co bdn vé té chirc
bo may thi khong ap dung phwong an xu ly
khé khan, viedng mdc quy dinh tai khoan 2
va khoan 3 Bzéu nay Quy dinh nay cho
thay nhitng van dé lién quan tryc tiép dén
quyén con nguoi, quyén cong dan, nguyén
tic to chic quyén luc nha nuéc va tu phap
hinh sy 13 cac ving cim trong Uy quyen lap
phap, boi day 1a nhitng ndi dung cdt 16i, chi
¢6 thé dugc diéu chinh bang luat do chinh
Quéc hoi ban hanh, pht hop véi nguyén tic
“quyén phai duoc quy dinh bang luat” trong
Hién phap nim 2013,

Trén co s& do, khi stra d6i Luat Ban hanh
van ban QPPL, can bo sung quy dinh tuong
tu, theo hudng thiét lap danh muc cac linh
vuc khong duge ty quyén 1ap phap (vi du:
cac quyén hién dinh cta cong dan, toi pham
va hinh phat, to tung, mo hinh td chtrc bo
may nha nudc...). Stra d6i nay giup giir viing
ranh gioi gitra quyén lap phap va hanh phap,
tranh tinh trang lam dung ché dinh uy quyén
dé mo rong tham quyén ciia Chinh phu vuot
khoi khuon kho hién dinh.

Thir ba, xdc dinh ré thoi han iy quyén
lap phap cho Chinh phu trong tirng truong
hop cu thé.

bé khic phuc bat cap vé viéc cham tré
trong ban hanh vin ban quy dinh chi tiét thi
hanh luat, cling nhu bao dam hi¢u qua cua
ché dinh uy quyén 1ap phap, Luat Ban hanh
van ban QPPL can dugc stra d6i theo hudng
quy dinh rd rang va c6 tinh rang budc vé thoi
han thyc hién viéc uy quyén lap phap. Viéc
xéac 1ap thoi han khong chi nham thiic day
tién d6 thuc hién trach nhiém duoc giao ma
con 14 co s& quan trong dé kiém soat, danh
gia hiéu qua thyc thi quyén lyc nha nuéc,
nhét 1a trong bdi canh Chinh phii dang nam



gilr vai tro ngay cang 16n trong qua trinh xay
dung va t6 chtrc thi hanh phap luat.

Trong qua trinh sira doi, b6 sung, Viét
Nam c6 thé tham khao kinh nghiém tir Luat
Lap phap nim 2023 ctia Trung Qudc. Cu thé,
Diéu 13 Luat nay quy dinh: “Thoi han uy
quyén khong qud nam nam trie truong hop
trong quyét dinh iy quyen co quy dinh khdc.
Sdu thang trueée khi hét thoi han iy quyén, co
quan thuc hién uy quyén cO trach nhiém bao
cdo co quan uy quyén ve tinh hinh thuc hién
quyet dinh 1y quyén va cé y kién vé viéc cé
can thiét xdy dung luat llen quan hay khong;
trong ﬂ'u’O’l’lg hap can tlep tuc uy quyén thi co
thé xin y kién dé Quéc hoi va UBTVOH quyét
dinh™". Quy dinh nay dit ra gi6i han r0 rang
nham tranh viéc lam dung iy quyén hoic kéo
dai thoi gian thyc hién mét cach thiéu kiém
soat. Bén canh do, yéu cAu bao céo va danh
gia lai trude khi gia han uy quyén cling la
mot hinh thuc giam sat uy quyén lap phap
quan trong, bao dam rang quyén lap phap
khong bi hanh phap chiém linh trong thoi
gian dai mot cach “mac nhién”.

Tu kinh nghi¢m trén, Viét Nam co thé xem
xét quy dinh theo hudng: moi quyét dinh uy
quyén lap phép can xac dinh 13 thoi han thuc
hién, thong thuong khong qua ndm nam, va
trudc khi thoi han két thuc it nhét sau thang,
Chinh pht phai ¢é trach nhiém bao cao Qudc
hoi (hogc UBTVQH khi dugc giao) vé tién
do, két qua thyc hién, cling nhu danh gia tinh
can thiét cua viéc tlep tuc uy quyen

Thir tw, bé sung quy dinh vé trach nhi¢m
ciia Chinh phu khi dwgc uy quyén lap phap.

Trong linh vyuc iy quyén lap phap, khi
Quéc hoi giao quyén cho Chinh phti ma
khong thiét 1ap cac quy dinh kiém soat day
du, quyén luc dugc trao dé co nguy co bi mo
rong qua gidi han, lam sai Iéch muc dich ban
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dau cua ché dinh | L Uy quyen Tur gbc nhin nay,
céc tac gia cho rang, can thiét phai xay dung
cac quy dinh rang bugc trach nhiém phap Iy
ctia Chinh phu khi duoc Qudc hoi ty quyén
lap phép. Bén canh quy dinh hi¢n hanh vé
viéc “khong dugc uy quyén lai” phap luat
nén bd sung cac quy dinh cu the ve trach
nhiém khi Chinh phu khong tudn thu quy
dinh, cling nhu nghia vu bao cao, giai trinh
trude Qudc hoi.

Kinh nghiém qudc té cho thy, nhidu
quéc gia quy dinh chat ché ddi voi hoat dong
Uy quyén lap phap. O Puc, Luat Co ban
(Grundgesetz) quy dinh 13 tai Didu 80 ring,
Chinh phu Lién bang, mét B trudng Lién
bang hodc chinh quyén bang chi duoc ban
hanh quy dinh dudi ludt khi c6 cén ctr trong
dao luat ciia Qudc hoi, dong thoi dao luat
phai xac dinh 16 ndi dung, muc dich va pham
vi ctia su y quyén. Bat ky quy dinh nao vuot
ra ngoai pham vi nay déu cé thé bi Toa an
Hién phap Lién bang tuyén v6 hiéu. Quy
dinh nay vua trao quyén, vira budc Chinh
phu chiu trach nhiém truc tiép trudc Qudc
hoi va co quan tai phan hién phap?.

C6 thé thay, viéc bd sung quy dinh vé
trach nhiém phap Iy cua Chinh phu khi duoc
Uy quyén lap phap la can thiét nham bao dam
hiéu qua cua ché dinh uy quyén lap phap
cling nhu cang ¢6 vai tro cua Quéc hoi véi
tu cach la co quan lap phap t6i cao. Cu thé,
phap luat nén sira d6i, bd sung theo hudng:
(1) Quy dinh nghia vy Chinh phu phai dinh
ky bdo cdo va chiu trach nhiém giai trinh
truée Qudc hoi vé viée thuc hién oy quyén;
(i) Xéc dinh rd hau qua phap 1y dbi véi van
ban do Chinh phu ban hanh vuot qua pham
vi dugc giao; va (iii) Lam ro trach nhiém cua
Chinh phu trong truong hop cho phép hoac
dé cac co quan tryc thudc ban hanh vin ban
thudc thim quyén ctia minhm

19 Ministry of Justice of the People’s Republic of China, Legislation Law of the People’s Republic of China,
http://en.moj.gov.cn/2023-12/15/c_948358.htm, truy cap ngay 06/4/2026
20 Lwong Minh Tuan, Kinh nghiém ciia Céng hoa Lién bang Pirc vé iy quyén ldp phdp, Tap chi Nghién ciru 1ap

phap, s6 1, nam 2015, tr. 59 - 64.
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Tém tit:

Gidi han cua viée xét xir phiic thim 1a khai niém it dugc dé cap trong phap
luat t& tung hinh sy, tuy nhién day lai 1a vén dé lién quan tryc tiép dén cac
quy dinh vé thim quyén ciia Toa 4n cdp phuc thim. Viéc nhan thirc khong
thdng nhét vé khai niém, ndi dung cta gidi han xét xir phiic tham dan dén
con ¢6 quan diém 4p dung phap luat khac nhau trong phan quyét cua Hoi
ddng xét xir phiic tham, anh huong téi két qua giai quyét vu an va quyén
clia nguoi tham gia to tung. Bai viét phan tich, lam rd khai niém, cac noi
dung lién quan dén giGi han ciia viéc xét xir phic tham trong t6 tung hinh
su, tir d6 dua ra cac cin ctr, quan diém giai quyét dbi vi mot sé trudng hop
vuéng mic trén thyc tién.

Abstract:

The limit of appellate review is a concept rarely mentioned in criminal
procedure law; however, they are directly related to the provisions on
the jurisdiction of appellate courts. The lack of a unified understanding
of the concept and content of appellate limits has led to differing views
in the application of law by appellate panels, affecting case outcomes
and the rights of participants in criminal proceedings. This article
analyzes and clarifies the concept and related aspects of the limits of
appellate review in criminal procedure, thereby providing grounds
and perspectives for resolving practical challenges encountered in
adjudication.

Xét xir phiic thim 1a cip xét xur thir hai
trong t6 tung hinh sy (TTHS). Trong giai
doan nay, Toa an cap phiic thim xét xir lai
ban an, quyét dinh cua Toa an cép so tham
can cu vao khang cdo, khang nghi, nham
xac dinh tinh ding dan cta phan quyét ma
Toa 4n cép so thim di dua ra. Gidi han cia
viéc xét xu phuc tham dé cap dén pham vi,
n6i dung ma Toa an cip phuc thim c6 quyén
xem xét, ra phan quyét khi tién hanh xét xir
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lai ban 4n, quyét dinh ctia Toa an cép so thim
nham bao dam tinh ding dan cua viéc xét xur
va bao v¢ quyén, lgi ich hgp phép cua nguoi
tham gia t6 tung.
1. Khai niém gidi han cia viéc xét xir phiic
thim trong t6 tung hinh sy

Trong TTHS, gidi han cua viéc xét xtr
luén ton tai nhu mot pham vi, ranh gidi ma
moi phan quyét cua chu thé xét xr khong



thé vuot qua nham bao dam qua trinh truy
ctru trach nhiém hinh sy duogc co can cir va
thong nhat. Gidi han nay phan anh pham
vi nhitng van dé lién quan dén trach nhiém
hinh sy ma Toa an duoc quyén xem xé€t,
phan quyét khi xét xa. C6 quan diém cho
rang, giéi han xét xtr 1a pham vi ma phap
luat TTHS cho phép Toa an dugc xem xét
va quyét dinh cac van dé cu thé vé vu an
hinh sy theo cac quy dinh cta phap luat'.
Quan diém khéc lai cho rang, gidi han cua
vigc xét xir la pham vi cua Toa an duogc
xem xét, giai quyét va quyét dinh vé& chu
thé hodc hanh vi bi truy ctru trach nhiém
hinh sy ma Toa an khong dugc vuot qua khi
giai quyét vu an hinh sy trong giai doan xét
XU so tham?, hay gi6i han cua vi¢c xét xur
1a pham vi xét xir vé hanh vi bj truy t5 cua
Tda an tai phién toa®. Diém chung trong cac
quan niém veé giéi han xét xir nay déu dé cap
dén noi ham cua khai niém chinh 1a “pham
vi Toa 4n duge xem xét, giai quyét”. Dién
céc van dé nay dugc khoi dong tir giai doan
khoi t6 vu an, duy tri tiép ndi qua cac giai
doan diéu tra, truy t6, xét xir, theo nguyén
tac giai doan to tung trudc dat nén mong,
khéi dong cho giai doan sau, giai doan td
tung sau kiém chung, xac thuc, cing ¢,
khang dinh ¢ cdp d6 cao hon két qua cua
giai doan trudc. Do do, gitra cac giai doan
t6 tung phai ludn duy tri, thong nhét dién
cac van dé thudc pham vi truy ctru trach
nhiém hinh sy ma qué trinh té tung dang
theo dudi. O giai doan xét xir, dién cac van
dé thudc pham vi truy ctru trach nhi¢m hinh

NHA NUGC VA PHAP LUAT

su tiép tuc duoc duy tri theo nguyén tic do,
tao thanh gigi han xét xtr ctia Toa an.

Gi6i han cua viéc xét xir duoc hiéu 1a
pham vi van dé lién quan dén truy ciru trach
nhiém hinh sy ma Hoi déng xét xUr ¢O thé
xem xét, quyét dinh dé giai quyét vu an.
Tuong Gng véi hai cap xét xir, c6 pham vi
xem xét, quyét dinh cta Toa an cap so tham
va pham vi xem xét, quyét dinh cua Toa an
cAp phuc thim. Vi vay, giéi han xét xtr bao
gdm gidi han cua viée xét xir so thdm va gidi
han cua viéc xét xur phtic tham, trong do gidi
han xét xir so tham thé hién méi quan hé gitra
xét XU voi truy to, gidi han cua viéc xét xur
phtc tham thé hién mdi quan hé giira cac cip
xét XU voi nhau.

Gi6i han cia viéc xét xir so thAm vu an
hinh sy dé cap dén pham vi van dé lién quan
dén trach nhiém hinh sy ma Toa 4n so tham
¢6 tham quyén xem xét, quyét dinh trong qua
trinh xét xtr, gdm céac van dé nhu nguoi pham
t01, hanh vi pham tdi va t01 danh ma Toa an
so thAm duoc dua ra xét xir. Dién cac van dé
ma Toa an so thAm duoc dua ra xét xir thé
hién mdi lién hé gitra Toa 4n va Vién kiém
sat, tic mdi lién hé gitra chirc nang budc toi
va chirc nang xét xtr, theo nguyén tic “khéng
¢6 truy t6 thi khong c6 xét xi™*. Do d6, day
cling la pham vi chung, doi hoi moi giai doan
xét xtr déu phai tuan thi. Song, do xét xir so
tham 1a giai doan dau tién, mang tinh ban 18
cua cd qua trinh xét xur nén ndi dung cua gisi
han xét xur cling dong thoi 1a gidi han riéng
duogc dit ra d6i voi giai doan xét xtr so tham.

D Tran Vin Tin, Gidi han xét xit trong t6 tung hinh s, Luan van thac si luat hoc, Truong Pai hoc Luat Ha Noi,

nam 1997, tr. 12.

2 Bui Thi Thién Thu, Gidgi han cia viéc xét xir, Luén van thac si luat hoc, Truong Pai hoc Kiém sat Ha Noi, nam

2023, tr. 10.

3 Truong Pai hoc Kiém sat Ha Noi, Gido trinh Ludt T6 tung hinh sy, Nxb. Coéng an nhan dan, Ha N¢§i, ndm

2024, tr. 469.

4 Bui Thi Hanh, Vé gidi han xét xir so tham vu dn hinh s trong té tung hinh sie Viét Nam, Tap chi Nhan luc khoa

hoc x4 hdi, s6 03/2024, tr. 4.
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Day ciing 14 1y do vi sao n6i dén gidi han xét
XU, nguoi ta thuong nghi tdi gidi han xét xu
so tham do c6 su trong dong nhat dinh.

Gi61 han cua viéce xét xtr phuc thAm vu an
hinh su dé cap dén pham vi van dé ma Toa an
cap phuc thAm c6 quyén xem xét, quyét dinh
& giai doan xét xir phuc tham. Vi phiic thim
12 mot cap xét xir nén pham vi nay trude hét
phai théa man gidi han xét xtir n6i chung -
ddng thoi ciing 1 giéi han xét xtr so thim noi
riéng. Tuy nhién, do phat sinh dé giai quyét
khang cdo, khang nghi 1én cip phiic tham chi
dugc xem xét, quyét dinh nhitng van dé bi
khang céo, khang nghi trong dién cac van dé
thudc noi dung cua gidi han xét xir so tham.
Vi logic do, gidi han cua viéc xét xur phuc
tham 1a mot bd phan nam trong pham vi cta
giéi han xét xir so tham, voi nhiing sac thai
riéng duoc chi phdi boi ndi dung cia khang
cao, khang nghi.

Vay, gidi han cua vig¢e xét xur phtic thAm
trong TTHS 1a pham vi cac van d& thudc giéi
han xét xir so tham ma Toa an cap phuc thim
c6 quyén xem xét, quyét dinh ¢ giai doan
phuc tham dya trén co s& khang cao, khang
nghi, phii hop véi tinh chit va tham quyén
ctia cAp xét xtr thi hai.

Viéc nhan thic va xac dinh dung din
gi6i han cua viéc xét xtr phuc thim giap
nguodi lam cong tac hoach dinh chinh sach,
xady dung phép luat c¢6 cai nhin chinh xac,
khach quan, théng nhat khi xdy dung,
huéng dan, giai thich cic quy dinh cta
phap luat co6 lién quan, bao ddm phan vai rd
rang, ranh mach gitta cac chu thé c¢6 thim
quyén tién hanh té tung. Dbi v6i cong tac
thyuc tién, viéc nhan thirc dung gidi han nay
giup cho cac chu thé t6 tung 4p dung phap
luat duoc thong nhét, giai quyét ding din
vu 4n hinh su va bao vé tdt cac quyén cua
ngudi tham gia td tung.

14‘ NGHIENCUU >
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2. Noi dung gi¢i han ciaa viéc xét xir phic
tham trong to tung hinh sy Viét Nam

Mic du B¢ luat TTHS hién hanh khong
truc tiép quy dinh ndi dung cua giéi han
cia viéc xét xir phuic tham, nhung tir tinh
chat, pham vi, tham quyén cia xét xur va
xét xui phuc thim, c6 thé xac dinh duoc
ndi dung ctia gidi han nay gém céc van dé
sau day:

2.1. Gidi han ciia viéc xét xir phiic tham
bao gom dién cdc vin dé trong giéi han xét
xit so' thim

La mot cép x€t xu, gidi han cua viée xét
xtr phiic tham phai théa man nhimng ndi dung
trong giéi han xét xir ndi chung, déng thoi
cling chinh 1a ddu 4n cua gi6i han xét xtr so
tham dugc quy dinh tai Didu 298 Bo luat
TTHS hién hanh. O goc d6 nay, gidi han cua
viéc xét xtr phiic thAm phan 4nh dién nhiing
van dé ma cép phtc thim c6 thé xem xét,
quyét dinh, bao gdm:

- Dbi tugng ma cép phiic tham co thé
xét xir: Cap phuic tham chi xem xét nhiing
bi co vé nhirng hanh vi ma Vién kiém sat
da timg truy t6 va Toa 4n so thdm da dua ra
xét xtr. Néu tai phién toa phuc tham, chimng
¢t cho thdy con cé nguoi pham toi khéc
hoac tdi pham khéc so véi ban an so thAm
da nhan dinh nhung nguoi pham tdi va toi
pham nay chua duogc khoi td, diéu tra thi
Hoi dong xét xir phiic thim khong dugc xét
xtr va két an.

- Khung khoan ma Toa an cap phiic tham
c6 thé ap dung: Tir gidi han xét xtr so thim
cho thay, Toa an cdp phuc thim c6 thé xem
xét va ap dung dbi véi bi cao vé khoan khac
trong cung mot diéu luat ma Vién kiém sat da
truy to. Tuy nhién, viéc quyét dinh ap dung
khoan nao con phu thudc vao pham vi dugc
quy dinh b&i ndi dung khang céo, khang nghi
(s& 1am rd & phan sau).



- Toi danh ma Toa an cép phuc thim
c6 thé ap dung: Mic du Diéu 298 Bo luat
TTHS hién hanh cho phép Toa an cé thé
x6t x1 bi cao vé t6i danh nang hon toi danh
Vién kiém sét truy t6, nhung diéu nay chi
dit ra voi Toa an cap so tham vi thu tuc “tra
hd so dé Vién kiém sat truy t lai va thong
béo 10 1y do cho bi c4do hoac nguoi dai dién
ctia bi cdo, ngudi bao chita biét; néu Vién
kiém sat van giir toi danh d truy t6 thi Toa
an c6 quyén xét xir bi cao vé toi danh ning
hon” chi phtt hop v6i Toa an cip so tham.
Tir d6 6 thé thay, trong gidi han cia viée
xét xir phuc tham khong ton tai khai niém
“t0i danh nang hon” so véi t0i danh ma
Vién kiém sat da truy t6. Tuy nhién, van ton
tai khai niém “t0i danh nang hon” so voi
t6i danh ma Toa cp so thim da ap dung.
Viéc Toa an cap phuc thim cé tham quyén
stua an theo hudng tang nang khi &p dung
diéu luat cua BO luat Hinh su vé toi nang
hon chi duoc coi 1a phu hop gidi han xét xu
so tham néu toi danh nang hon do da duoc
Vién kiém sat vién dan dé truy t6 ma Toa 4n
cip so thim khong ap dung dé xét xus.

Nhu vay, ndi dung gidi han cua viéc xét
xtr phiic thim trudc hét phai phit hop véi gisi
han xét xtr so tham. Pham vi nay ciing chinh
1a cin ctr dé quy dinh nén thim quyén cua
Hoi dong xét xir phiic tham trong trudng hop
c6 can clr dé tuyén sira ban an so tham.

2.2. Gidi han cua viéc xét xw phuc
thdm bao gom di¢n cdc vin dé cé lién
quan dén gidai quyét khing cdo, khing
nghi phiic thim

La cép xét xur tht hai, thu tuc xét xir phtc
tham bat ngudn tir viée c6 khang cdo, khang
nghi va bi chi phdi boi noi dung khang co,

9 Pidu 298 B¢ luat TTHS hién hanh.
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khang nghi. O goc do nay, gidi han cta viéc
xét xtr phuc tham phan anh pham vi hep hon
trong dién nhitng van dé ma cap phuc tham
¢6 thé xem xét, quyét dinh, bao gdm:

- V& dbi tuong bi xét xtr & cip phuc tham,
Toa an cap phuc tham chi xét xir nhitng bi
cdo, dbi vai nhitng hanh vi bi khang céo,
khang nghi phtic tham. Tuy nhién, khang cdo
1a viéc nguoi tham gia td tung “chéng an”
do khong dong v v6i phan quyét ciia Toa so
tham nén ndi dung khang céo c6 thé vuot qua
pham vi ctia gidi han xét xir so tham theo quy
dinh cta phap luat. Vi vy, dé bao dam cac
nguyén tic cua viéc xét xir thi d6i tugng bi
dua ra xem xét & cap phiic thim ngoai diéu
kién 1a bi cdo cd/bi khang céo, khang nghi
con phai la bi cdo/hanh vi da dugc Vién kiém
sat truy t. Bi cdo khong bi khang céo, khang
nghi chi dugc Toa an cép phiic thim xem xét
trong truong hop can thiét’.

-Vé khung khodn cua diéu luat ap dung,
mic du dugc xét xir vé khoan khac trong
cuing mot diéu luat ma Vién kiém sat da truy
t6, nhung Toa an cip phuc tham chi dugc
ap dung khung khoan ning hon néu Vién
kiém sat khang nghi phac tham hodc bi hai
khang cdo yéu cau. Néu khang cdo, khang
nghi khong yéu cau ap dung theo hudng ting
ning nhung c6 cin cir dé ap dung vé khung
khoan ning hon thi Hoi dong xét xir phic
tham phai tuyén hiy an so tham dé xét xir
lai. D6i v6i khung khoan nhe hon trong cling
mot diéu luat, Toa an cép phuc tham c6 thé
ap dung ddi v&i bi cdo néu ¢ can ctr xéac
dinh ban an so thim da tuyén khong ding
v6i tinh chat, mac do, hau qua cua hanh vi
pham td1, nhan than bi cdo hodc cé tinh tiét
m&i ma khong can phai c6 khang céo, khang
nghi theo hudng giam nhe hoic ké ca trong

% Hoang Dinh Diing, Vé gi¢i han xét xir phiic tham vu én hinh sie, Tap chi Kiém sat, s6 04/2022, tr. 30.

7 Pidu 345 B¢ luat TTHS hién hanh.
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truong hop c6 khang céo, khang nghi theo
hudng tang nang®.

- V& t6i danh ning hon, Toa an cip phuc
tham chi c6 thé 4p dung t6i danh ning hon
d6i voi bi cdo néu co khang cao, khang nghi
yéu cau va toi danh d6 Vién kiém sat da ting
truy to nhung Toa an cip so thim khong ap
dung. Truong hop c6 khang cdo, khang nghi
d6i v6i bi cao nhung khong yéu cau ap dung
t01 danh nang hon, va tdi danh nay da tung
duogc Vién kiém sat truy t6 thi Hoi dong xét
xir phtic tham phai tuyén hily 4n so tham dé
xét xtr lai, néu Vién kiém sat chua ting truy
td vé toi danh do6 thi Hoi déng xét XU phuc
thim tuyén hily an dé diéu tra lai.

Khi nhin nhan & goc do nay, pham vi xem
xét, quyét dinh cua Toa an cip phuc thim
chiu sy chi phdi ciia khang cao, khang nghi,
tir 46 1am cin ctr dé quy dinh nén thim quyén
ctia Hoi ddng xét xir phiic thim trong viéc
sira ban 4n so thdm theo huéng ting ning
hodc tham quyén hay an.

3. Mot s6 van dé dit ra tir thue tién ap
dung giéi han ciia viéc xét xir phiic thim
trong t6 tung hinh su

Thir nhét, vudéng mac vé xac dinh thim
quyén xem xét, quyét dinh cua cip phuc
tham trong trudng hop c6 cin cir dé xem
x¢ét hanh vi pham tdi khac cua bi cdo c6
khang céo.

Vi du: Bi cao A bi Toa an cép so thAm
xét xir vé Toi trom Cép tai san. Sau khi xét
xu, bi hai khang cao dé nghi ap dung A véi
tinh tiét “pham 01 nhiéu 14n” vi A con thuc
hién 01 1an trom cdp tai san khac cta bi hai
nhung hanh vi d6 chua bi xét xur trong phién
tda so tham.

Trong vu an nay, mac du c6 khang céo

$ Pidu 357 BO luat TTHS hién hanh.

theo hudéng ting ning d6i v6i A nhung lan
pham t6i nay chua duoc diéu tra, truy t6, néu
Hoi dong xét xir phiic tham chap nhan khang
c4o s& vuot qua gidi han xét xir so tham. Néu
khong duoc két an thi Hoi dong xét xtr phiic
thim s& giai quyét nhu thé ndo trong truong
hop nay? C6 ¥ kién cho rang, can kién nghi
v6i cha thé ¢6 tham quyén tién hanh khang
nghi giam doc thim dé xem xét, giai quyét’.
Tuy nhién, c6 thé nhan thay trong vu an nay,
A bi khing céo dé ting ning trach nhiém
hinh sy va c6 d4u hiéu cta hanh vi trém cép
khéc, do do6 viéc xem xé&t lai hanh vi pham toi
clia A 1a ¢ can ctr va can thiét. Toa an cap
phiic tham khong thé stra an vi vi pham gidi
han xét xtr so thAm nhung do lién quan dén
khang cdo ddi voi A nén dé xem xét dung
dén, toan dién trach nhiém hinh sy cua bi cdo
thi Toa an cip phiic thim c6 quyén tuyén huy
an de diéu tra lai.

Boi vay, thuc tién 4p dung can théng nhat
r::ing, dbi voi hanh vi pham tdi chua dugc
phat hién, xtr Iy trong giai doan so tham (ké
ca cung hay khéac toi danh), cap phtic tham
tuy khong dugc xem xét, két an vi vuot qua
gidi han xét xtr so thim nhung van phai xem
xét hity an dé diéu tra lai, néu 1y do hiy an
c6 lién quan dén viéc giai quyét khang cao,
khang nghi.

Thir hai, vuéng mic vé xac dinh thim
quyén xem xét, quyét dinh cua cdp phuc
tham trong trudng hop ¢ can cir dé xem xét
lai trach nhiém hinh sy cua bi cao khong co
khang céo, khang nghi.

Vi du: Trong mdt vu an, bi cdo A bi Vién
kiém sat nhan dan thanh phd X truy t6 vé hai
t6i: Toi mua ban trai phép chit ma tay va
Toi chira chap viéc st dung trai phép chat ma
tuy; cac bi cao B, C, D bi truy td vé Toi tang

% Hoang Dinh Diing, Vé gi6i han xét xir phiic tham vu dn hinh si, Tap chi Kiém sat, s6 04/2022, tr. 30.
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trit trai phép chét ma tay. Toa an cap so tham
tuyén an nhu ndi dung truy to cua Vién kiém
sat. Sau phién toa, chi c6 A khang cdo xin
giam nhe hinh phat. Qua trinh xét xtr, Toa an
cap phuc thim nhan thay hanh vi cia B, C,
D khong pham toi tang trit trai phép chat ma
tiy ma pham t6i to chirc st dung trai phép
chit ma tiy thi Toa 4n cap phuc thim co6
quyén tuyén huy ban an hinh sy so thim dé
diéu tra lai d6i v6i hanh vi ctia ba ddi tuong
trén vé Toi to chire st dung trai phép chit ma
tuy hay khong?

Quan diém thir nhat cho r?mg, vu an chi co
bi cdo A khang cdo xin gidm nhe hinh phat;
hanh vi tang trit trai phép chat ma tay cla cac
bi céo con lai tuy c¢6 ddu hiéu ctia Toi to chic
stt dung trai phép chat ma tay nhung céac
hanh vi nay duoc thuc hién riéng biét, khong
ddng pham vé6i A, néu Toa an cap phuc thim
xem x¢ét 1a vuot qua gidi han xét xur, do do
can d& nghi cip c6 thim quyén khang nghi
giam ddc tham hiy mot phan ban an dé diéu
tra lai.

Quan diém tht hai lai cho re‘ing, mac du
vu an chi c6 01 bi cdo A khang cdo xin gidm
nhe hinh phat vé hanh vi pham td1 cua minh,
nhung B¢ luat TTHS hién hanh quy dinh néu
xét thiy can thiét, Toa an cap phiic tham co
thé xem xét cac phan khac ciia ban an khong
bi khang co, khang nghi; c6 thé huy ban an
dé diéu tra lai néu c6 can ctr cho rang cap so
tham bo lot toi pham, ngudi pham tdi hoac
dé khoi t, diéu tra vé toi ning hon toi da
tuyén trong ban an so tham. Vi vay, Toa an
cAp phuc tham van c6 tham quyén tuyén hiy
ban 4n so tham dé diéu tra lai ma khong gay
bét loi dbi voi bi cao da khang cao'.

Nguyén nhan ciia vudng méc trén 1a do syr
nhan thic khac nhau vé sy “can thiét” trong

NHA NUGC VA PHAP LUAT

pham vi xem xét cta cip phuc thim dbi véi
ban 4n so tham. V& nguyén tic, Toa an cip
phiic tham xem xét phan ndi dung ciia ban
an bi khang cdo, khang nghi, néu xét thay
can thiét thi c6 thé xem xét cac phan khéc
khong bi khang cdo, khang nghi. Céan cur tinh
chat ctia xét xir phiic tham, ¢6 thé nhan thay
thi tuc nay dugc thuc hién nham giai quyét
khang céo, khang nghi ctia ch thé ¢6 quyén/
tham quyén. Vi vay, cic phan khac cta ban
an, quyét dinh so tham chi dugc xem xét néu
6 lién quan hodc nham phuc vu cho vi¢e giai
quyét khang céo, khang nghi d6. Néu khong
tuan thi nguyén tic nay, tinh chat cta xét xi
phiic tham s& bi pha v&. Vi vay, trong tinh
hudng trén, néu c¢6 can cir cho thay hanh vi
ctia B, C, D c4u thanh mét t6i danh khac thi
Toa 4n cép phuc tham phai kién nghi cap c6
tham quyén khang nghi giam ddc tham theo
huéng hiy mot phan ban 4n so thim dé didu
tra lai (néu vuot qua pham vi truy t6 ban déu)
hodc xét xir lai (néu khong vugt qua pham
vi o).

Nhu vdy, pham vi xem xét, quyét dinh
ctia Toa 4n cp phtic tham chiu sy chi phdi
chu yéu cua khang cdo, khang nghi. Mbi
lién hé nay cho phép Toa an cip phuc thim
chi dugc ra phan quyét bat loi cho bi céo
trong truong hop c6 khang cdo, khang nghi
yéu cau; ciing nhu cho phép Toa an cap nay
duoc xem xét huy ban an so tham (dé diéu
tra lai, dé xét xur lai, dé dinh chi vu 4n) néu
dau hiéu 1am cdn ¢ hay an c6 lién quan dén
viée giai quyét khang cdo, khang nghi. Néu
tach thAm quyén xem xét, quyét dinh cua
cip phic thim khoi ndi dung khang cdo,
khang nghi s& 1am mat di tinh chét, vai tro,
vi tri cua xét xu phuc tham, x6a nhoa ranh
gi6i cta thu tuc phtc thim so véi cac thu
tuc khac trong TTHSm

19 Anh Duong, Gidi han xét xir giai doan phiic tham, http://www.vkskh.gov.vn/gioi-han-xet-xu-giai-doan-phuc-

tham 2636 381 2 a.html, truy cdp ngay 22/10/2024.
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1. Sy xuat hién cta ciac chuan muwe quoc
te mdi vé quyén con ngudi trong boi canh
chuyén doi so va tri tu¢ nhan tao

Nhim tng phé v6i nhitng thach thirc méi
do giam sat ky thuat s6, thu thap du liéu

Tém tit:

Su phat trién nhanh chéng ctia cong nghé thong tin va truyén thong (ICT), dac
biét 1a tr1 tu¢ nhan tao (AI) di heu 16n (Big Data) va cac nén tang ky thuat )
toan cau, dang lam thay doi sau sac cach thirc cac qudc gia va to chic qudc té
nhan thuc thic day va bao vé quyen con ngudi. Qua trinh tlch hop cong nghé¢
vao doi song xa hoi da 1am xuat hién hodc mo rong mot s& quyén con ngudi
méi, nhu quyen riéng tu trong moi truong s0, quyén duoc bao vé dir lidu c4
nhén, quyén tiép can cong nghé va quyen khong bi phan biét ddi xir boi cac hé
thong thuat toan. Tren co s& do, bai viét phan tich qua trinh hinh thanh Va phat
trién ctia cc quyén con ngu(n mdi trong phap ludt qudc té, khu vic va qudc gia
trong b01 canh chuyén ddi s6 va sy phat trién cua tri tué nhan tao, dong thoi dua
ra mdt s6 goi mo chinh sach cho Viét Nam trong giai doan hién nay.

Abstract:

The rapid advancement of Information and Communication Technology
(ICT), particularly Artificial Intelligence (Al), Big Data, and global digital
platforms, is profoundly transforming how nations and international
organizations perceive, promote, and protect human rights. The integration
of technology into social life has led to the emergence or expansion of new
human rights, such as the right to privacy in the digital environment, the right
to personal data protection, the right to access technology, and the right to non-
discrimination by algorithmic systems. On this basis, the article analyzes the
formation and development of new human rights in international, regional,
and national law amidst digital transformation and Al development, while
offering policy suggestions for Vietnam in the current period.

quy md 1én va cac hinh thirc kiém soét cong
nghé dat ra, Lién hop qudc (LHQ) di ban
hanh nhiéu nghi quyét va bao cdo quan trong
nham thiét 1ap cac chuan muc qubc té mdi vé
quyén con nguoi trong ky nguyén sb. Cu thé:
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1.1. Nghi quyét vé Quyén riéng tw trong
ky nguyén ky thudt so

Nghi quyét v& Quyén riéng tu trong ky
nguyén ky thuat s6 (The Right to Privacy
in the Digital Age) duoc Pai hoi dong LHQ
(UNGA) thong qua vao ndm 2013 (A/
RES/68/167) va tiép tuc dugc cdp nhat qua
cac nam 2014, 2018 va 2022 phan anh mbi
quan tam ngay cang tang vé tac dong cua
cong nghé sb d6i voi quyen con nguoi. Nghi
quyét ra doi trong bdi canh cac cong nghé
giam sat, thu thap va phan tich dir li¢u 16n
(Big Data) - dugc st dung boi ca cac chinh
phit 13n cac tap doan cong nghé toan cau tao
ra thach thic nghiém trong cho viéc bao vé
quyén riéng tu, tu do biéu dat va quyén tur
do 1ap hoi ciia ca nhan'. Nghi quyét khang
dinh “nhiing quyén con ngudi ma con ngudi
c6 dugc ngoai tuyén ciing phai dugc bao
vé truc tuyén” (the same rights that people
have offline must also be protected online).
Noi dung nay dat nén tang cho viéc mor rong
pham vi &p dung cua Luat nhan quyen quoc
té sang khong gian k¥ thuat sb, dong thoi
khang dinh trach nhlem cua cac quoc gia
trong viéc bao dam quyen riéng tu trudce cac
hinh thirc gidm sat dién tir va xt Iy dir liéu ca
nhan khong minh bach.

Nghi quyét v& Quyén riéng tu trong ky
nguyén k¥ thuat sb tip trung vao ba try cot
chinh: Thit nhdt, bao vé quyén riéng tu trude
hoat dong giam sat k¥ thuat sb: LHQ kéu goi
cac qudc gia cham dut cac hoat dong giam
sat hang loat (mass surveillance) khong co
can clr phap 1y rd rang, dong thoi thiét 1ap
co ché phéap 1y bao dam viéc thu thap, luu
trlt, xu 1y dir liéu cd nhan chi dugc thyc hién
trén co s& minh bach, ¢ su dong thuan va
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chiu trach nhiém giai trinh? thir hai, tang
cuong trach nhiém cta khu vuc tu nhan’,
thit ba, LHQ kéu goi thiét 1ap khung quan
tri dir liéu c6 trach nhiém (responsible data
governance), trong d6 cac qubc gia va doanh
nghié¢p phai ap dung danh gia tac dong nhan
quyén (Human Rights Impact Assessment
- HRIA) trudc khi trién khai céng nghé c6
rui ro cao nhu Al, giam sat khuon mat hay
cong nghé du doan hanh vi. Trong giai doan
2021 - 2025, ndi dung ciia Nghi quyét duoc
mo rong voi viée dé cap dén cac cong nghé
moéi ndi nhu Web3, chudi khéi (blockchain)
va cong nghé than kinh (neurotechnology) -
nhirng linh vuc c6 tiém ning gia ting xam
pham quyén riéng tu ciia con nguoi.

1.2. Bao cdo cua Van phong cao uy
Nhin quyen Lién hop quéc vé tri tué nhin
tao va quyén con nguoi

Trong bdi canh chuyén d6i sé va sy phat
trién nhanh chong ctia Al, Van phong cao iy
Nhan quyén LHQ (OHCHR) di ban hanh
mot chudi bao cdo quan trong nhim phan
tich tac dong cua cong nghe méi d6i voi cac
quyén con ngudi co ban, dong thoi de Xudt
khudn kho phap 1y va dao dirc toan cau cho
quan tri AI dya trén nhan quyén. Chudi bao
cho tir A/73/348 (2018) dén A/HRC/49/52
(2022), phan anh sy phat trién nhit quan
trong tu duy ctia LHQ vé viéc bao dam “Al
vi con nguoi” (Human-centric Al) va cung
cd khai niém “quyén con ngudi trong ky
nguyén s6” (human rights in the digital age).

Béo cdo dau tién 1a v& Quyén riéng tu
trong ky nguyén k¥ thuat s6 /The Right to
Privacy in the Digital Age (A/73/348, 2018)]
dat nén tang cho viéc md rong pham vi nhan
quyén vao khong gian k¥ thuat s6. Bao céo

Y United Nations General Assembly (2013, 2021), The Right to Privacy in the Digital Age (A/RES/68/167; A/

RES/76/179).

2 Office of the High Commissioner for Human Rights (OHCHR) (2021), The impact of new technologies,
including artificial intelligence, on the promotion and protection of human rights (A/HRC/48/31).

3 Amnesty International (2022), The Right to Privacy in the Digital Age: Submission to the Office of the High
Commissioner for Human Rights (Ref. TIGO IOR 40/2022.3017).
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khang dinh cac hoat dong giam sat ky thuat
s6 va thu thap dir liéu khong duoc kiém soat
dang de doa quyén riéng tu, quyén tur do biéu
dat va quyen tu do 1ap hoi, dong thoi kéu goi
cac qudc gia xay dung co ché phap 1y bao vé
dir liéu ca nhan va han ché lam dung cong
nghé theo tinh than cua Cong udc qudc té vé
cac quyén dan sy va chinh tri nam 1966°.

Tiép d6, Bao cao vé Tac dong ctia cong nghé
moi va ky nguyén s6 d6i voi quyen con ngudi
[Human Rights Impacts of New Technologies
and the Digital Age (A/HRC/44/57, 2020)]
ctia Hoi dong Nhan quyén LHQ tap trung vao
tac dong cua cac cong nghé méi, dac bict la
Al va dir liéu lém, d6i véi cong béng xa hoi va
quyén binh dang. Béo cdo canh bio ring cac
hé thdng ra quyét dinh ty dong (Automated
Decision-Making Systems) dang dugc su
dung trong linh vuc an sinh xa hdi, tu phap va
tuyén dung co thé cting ¢d va tai san xuat cac
dinh kién xa hoi (algorithmic bias) néu thiéu
minh bach va giam sat doc lap. OHCHR lan
dau tién g10’1 thi¢u nguyen tac “Human-in-the-
loop nhin manh rang con ngudi phal gitr
quyén kiém soat va ra quyét dinh cudi cung
trong moi hé thdng st dung AT

Béo céo vé& Tac dong ciia cac cong nghé
m&i, bao gom tri tué nhan tao, dbi voi viéc
thac ddy va bao vé nhan quyén [The Impact
of New Technologies, including Artificial
Intelligence, on the Promotion and Protection
of Human Rights (A/HRC/48/31, 2021)]
dugc xem la bude ngoat, vi day 1a ban bao
c4o chuyén sau dau tién cia OHCHR vé Al
va quyén con ngudi. Bio cdo xac dinh nim

nguyén tic cot 13i trong quan tri Al: (1) Ton
trong nhan pham va quyén con ngudi trong
toan bd vong doi cong nghé; (2) Bao dam
minh bach va kha ning giai thich thudt toan;
(3) Thiét 1ap co ché trach nhiém giai trinh khi
Al gay ra thiét hai; (4) Loai b6 phan biét d6i
xtr va thién léch dir lidu; (5) Bao vé quyén
riéng tu va dir liéu ca nhan thong qua co ché
quan tri dir liéu c6 trach nhi¢m (responsible
data governance). Bao céo ciing khuyén nghi
cac qudc gia cim sir dung Al trong giam sat
hang loat, dac biét 1a cong ngh¢ nhan dién
khuon mat, trir khi ¢6 can cu phap 1y rd rang
va co quan giam sat doc 1ap°.

B4o cdo vé Quyén riéng tu trong thoi dai
k¥ thuét sb (tiép theo) [The Right to Privacy
in the Digital Age (Follow-up Report) (A/
HRC/49/52, 2022)], mé rong cic khuyén
nghi ndy bang cach tap trung vao cac hinh
thirc giam sat ty dong xuyén bién gidi, dir
liéu c4 nhan va an ninh sd. Béo cdo kéu goi
cac qudc gia va doanh nghiép thyuc hién co
ché danh gia tac dong nhin quyén (Human
Rights Impact Assessment - HRIA) trudce khi
trién khai cac hé théng A, dong thoi yéu cau
cac cong ty cong nghé thuc hién nghia vu
tham dinh nhan quyén (Human Rights Due
Diligence - HRDD) trong toan by vong doi
san pham. B4o c4o ciing nhan manh vai tro
clia cac co quan giam sat quoc gia doc 1ap
trong viéc bao dam quyén tiép can cong Iy
cho nhiing ca nhan bi anh huong bdi Al.

Trong nam 2023, OHCHR tiép tuc phat
trién chii d& nay qua Béo cdo vé Ap dung
cac nguyén tic hudng dan cia LHQ vé kinh

4 United Nations General Assembly (2018), The right to privacy in the digital age (A/73/348), New York: United

Nations.

% United Nations Human Rights Council (2020), Human rights impacts of new technologies and the digital age

(A/HRC/44/57), Geneva: United Nations.

9 Office of the High Commissioner for Human Rights [OHCHR] (2021), The impact of new technologies,
including artificial intelligence, on the promotion and protection of human rights (A/HRC/48/31), Geneva:

United Nations.

? OHCHR (2022), The right to privacy in the digital age (Follow-up report) (A/HRC/49/52), Geneva: United

Nations.
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doanh va nhan quyén ddi véi cac cong ty
cong nghé va tri tu€ nhan tao (Application of
the UN Guiding Principles on Business and
Human Rights to Technology Companies
and Artificial Intelligence), phdi hop véi
Trung tdm Nhéan quyén - Dai hoc Padova.
Bio cdo ndy md rong nguyén tic “trach
nhiém cua doanh nghiép trong ton trong
quyén con ngudi” (corporate responsibility
to respect human rights) cho linh vuc Al, yéu
ciu cac cong ty cong nghé tién hanh danh
gi4 rui ro nhan quyén, cong bd minh bach
dit liéu hun luyén va thiét lap co ché khic
phuc khi ¢6 vi pham xay ra®. Chudi bao céo
ctia OHCHR d3 buéc dau tao nén tang cho
khung phép luat qudc t& méi vé nhan quyén
trong ky nguyén cong nghé. Tir bao vé quyén
riéng tu (A/73/348, 2018), dén tac dong cong
ngh¢ (A/HRC/44/57, 2020), va quan tri Al
co6 trach nhiém (A/HRC/48/31, 2021; A/
HRC/49/52, 2022).

1.3. Khuyén nghi vé quan tri div liéu,
giam sdt ky thudt so

LHQ v6i quan diém nhit quan khing
dinh rang, quyén con nguoi can dugc bao vé
nghiém ngat va co hi¢u luc ca truc tuyén lan
ngoai tuyén thong qua mot loat vin ban, béo
cao nhu: (A/HRC/48/31, 2021); UNGA (4/
HRC/49/52, 2022). Cac van ban va bao cao
dd dua ra mot s6 khuyén nghi gom:

Khuyén nghi quan tri dit liéu co trach
nhiém, vdi muc ti€éu bao dam rﬁng viéc thu
thap, luu trtr, xtr Iy va chia sé dir liéu ca nhan
dugc tién hanh minh bach, c6 cin cir phap ly
va phu hop voi cac chuan muc nhan quyén
quoc té. B4o céo vé Quyen riéng tu trong thoi
dai ky thuat sd (tiép theo) khang dinh rang, dit
lidu ca nhan 1a “mot phan mé rong cua danh
tinh con nguo1”, do d6 moi hoat dong xtr 1y
dr licu phai bdo dam tinh minh bach, trach
nhiém giai trinh (accountability) va quyén
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kiém soat dir liéu ctia ca nhan. Cac qudc gia
duoc khuyén nghi xay dung khung phéap 1y va
co ché giam sat doc lap dé bao vé dir liéu ca
nhan va ngan ngura vi¢e lam dung cong nghé.

Khuyén nghi bao vé quyén trong khong
gian mang di nhin manh cac quyén con
nguoi dugc cong nhéan ngoa1 tuyén pha1 duorc
bao dam tryc tuyén. Diéu nay bao gobm quyen
duoc bao v¢ khoi gidm sat tuy tién, quyén tu
do biéu dat, quyén duoc truy cap thong tin va
quyén tham gia xa hoi s6. LHQ kéu goi cac
quéc gia ndi luat hoa nguyén tac nay vao luat
quoc gla dé bao dam rang céac hoat dong ky
thuat sb tuan tha Luat nhan quyén quéc té.

Khuyén nghi tng pho voi giam sat ky
thuat sb, dic biét 1a Al nhan dién khudén mat,
phan tich hanh vi va theo ddi tryc tuyén. Cac
bao cdo cia OHCHR (A/HRC/48/31, 2021;
A/HRC/49/52, 2022) canh bao rﬁng, viéc sur
dung cong nghé giam sat tran lan c6 thé dan
dén “mot hinh thire kiém soat xa hoi ky thuat
s6” néu khong c6 khung phap 1y r6 rang va
co ché giam sat doc lap. Do d6, LHQ khuyén
nghi cac qubc gia gioi han viéc giam sat ky
thuat s6 chi trong nhiing truong hop that su
can thiét, twong xtmg va hop phap, dong thoi
thiét 1ap co ché giam sat tu phap va hanh
chinh doc 1ap dé bao vé quyén riéng tu.

Khuyen nghi nang cao nang luc va hop
tac qudc té: Bao cao vé Chuong trinh nghi su
chung cua chung ta: Hudng t&é1 mot théa udc
ky thuat sé toan cau (Our Common Agenda
Towards a Global Dlgztal Compact) nhan
manh rang, khong quoc gia nao co the don
doc doi pho véi cac rii ro nhan quyén tir
cong nghé méi. Do d6, LHQ khuyén nghj cac
nude tham gia xy dung Théa thuan Ky thuat
s6 toan cau (Global Digital Compact) - mot
khuon kho chung vé quan tri cong nghé dir
ligu Va Al trén nén tang nhan quyeén. Dong
thoi, can xay dung ning luc sé cho cic qudc

9 OHCHR (2023), Application of the UN Guiding Principles on Business and Human Rights to Technology
Companies and Artificial Intelligence, Geneva: United Nations.
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gia dang phat trién dé bao dam moi ngudi dan
déu c6 kha ning tiép can, hiéu biét va kiém
soat thong tin ciia minh trong moi truong so.

Toém lai, cac khuyén nghi da chi rd, trong
ky nguyén sb, viéc quan tri dir lidu va giam
sat k¥ thuat ) phai dugc thuc hién mot cach
c6 trach nhiém dé bao vé quyén riéng tu va
quyén ty do biéu dat cta ca nhan, tranh cac
tac dong tiéu cuc tur viéc thu thap va xu ly div
liu trén quy mo 16n.

2. Cac nguyén tac va chuan muc quyen
con ngwoi méi ¢ cap do khu vuc

Bén canh cac khung phéap 1y ctua Lién
minh chau Au (EU), mét s t6 chic khu
vuc nhu Hiép hoi cac quéc gia Pong Nam
A (ASEAN) va Dién dan Hop tac kinh té
chau A - Thai Binh Duong (APEC) ciing di
xay dung cac bd nguyén tic va chuan muyc
chung vé Al, dit liéu va quyén con ngudi
trong khong gian so. Cac van kién nay, tuy
khong mang tinh rang budc phap ly, nhung
dong vai tro chuan muc mém (soft law), gop
phan dinh hinh quén tri céng ngh¢ dua trén
nhan quyén ¢ cip khu vuc, dic biét trong
giai doan 2020 - 2025.

2.1. Lién minh chau Au

Trong ky nguyén chuyén d6i s6, EU 1a khu
vuc tién phong trong viéc thiét 1ap khung phap
Iy va dao dirc toan dién cho cong nghé sb va
Al. Muyc tiéu trung tdm cua chién luoc nay la
bao dam ring cong nghé phat trién phuc vu
con ngudi, ton trong nhan pham va cac quyén
co ban, dong thoi thac day ddi méi bén ving.
Ba nhom vin kién chu chdt cau thanh “tam
giac phap ly ky thuat s6 ciia EU” bao gdm:
Al Act (2024) - Dao luat v& Tri tué nhén tao;
Digital Services Act (DSA) - Pao luat Dich
vu k¥ thuat s va Digital Markets Act (DMA)
- Pao luat Thi truong ki thuat $0; cung Bo
Quy tic dao dtrc vé Tri tué nhan tao dang tin
cdy (Ethical Guidelines for Trustworthy Al,
2019) - nén tang tu tréng va chuian muc dinh
hudng cho toan b hé thong nay.
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2.1.1. B Quy tic dao dirc vé Tri tué nhan
tao dang tin cqy

Nam 2019, Uy ban chau Au (EC) cong
b6 “Bd Quy tic dao dtrc vé Tri tué nhan tao
dang tin cay”. Pay la khung dinh hudng phi
phap 1y dau tién cia EU vé phat trién va s
dung Al c6 trach nhi¢m, dat nén mong cho
cac dao luat rang budc sau nay nhu Al Act
(2024). Theo huéng din, mot hé théng Al
dang tin cdy (Trustworthy Al) phai dép ing
ba diéu kién cbt 16i: Hop phap (Lawful):
tuan thu luat phap va cic quyén co ban
cua EU; Pao duc (Ethical): ton trong nhan
pham, cong bang va quyén tu chi cia con
nguoi; Manh mé va an toan (Robust): bao
dam an toan k¥ thuat, minh bach va c6 thé
giai trinh. BO quy tic ciing xac dinh bay
yéu cau cbt 16i (seven key requirements):
Giam sat cua con nguoi (Human agency and
oversight); Tinh manh m¢ va an toan k¥ thuat
(Technical robustness and safety); Quyén
riéng tu va quan tri dit liéu (Privacy and data
governance); Minh bach (Transparency); Pa
dang, cong bang va khong phan biét ddi xur
(Diversity, non-discrimination and fairness);
Phtic loi xa hoi va moi truong (Societal and
environmental well-being); Trach nhi€ém
giai trinh (Accountability). Cac nguyén tic
nay tré thanh nén tang tu tuong cho khung
phap 1y k¥ thuat sé cua EU, duoc chuyén
hoa truc tiép vao Al Act (2024) va phan anh
trong DSA - DMA thong qua cac quy dinh
vé& minh bach thuat toan, quan tri dit li€u va
cong bang. T d6, EU hinh thanh mé hinh
“Al vi con ngudi” (Human-centric Al), két
hop gitta gia tri dao durc, quyén con ngudi va
phap quyén, nhim bao dam coéng nghé phuc
vu xa hoi mdt cach an toan, cong bz‘ing va
dang tin cay.

2.1.2. Pao ludt vé Tri tué nhén tao

Pao luat vé Tri tué nhan tao (AT Act) ndm
2024 danh dau méc lich st khi tré thanh khu
vuc phap 1y dau tién trén thé giéi ban hanh



khung phap ly toan dién danh riéng cho Al
Muc tiéu trung tam cua dao luét la bao dam
cac hé théng Al duogc phat trién va sir dung
mot cach an toan, minh bach va ton trong
quyén con ngudi, dong thoi thuc day doi
moi ¢6 trach nhiém trong khuon khé gia tri
chau Av’.

Pao luat Al cua EU dugc thiét ké theo
cach tiép can dya trén rui ro (risk-based
approach) - nghia 13 cac yéu cau phap 1y va
nghia vu ctia nha cung cip Al sé ty 1¢ thuin
v6i mirc d6 rai ro ma hé thong Al gay ra doi
v6i an toan, strc khoe va quyén con ngudi.
EU phan loai cac hé thong Al thanh bén cap
d6 rui ro chinh:

-Ruiro khong thé chdpnhéan (Unacceptable
Rlsk) Bi cam hoan toan, bao gom céac h¢
thong Al st dung cho giam sat hang loat,
danh gia xa hoi (social scoring), va thao tung
hanh vi con ngudi thong qua khai thac diém
yéu nhén thirc.

- Rui ro cao (High Risk): Pugc phép trién
khai nhung phai tuan tha cac nghia vu nghiém
ngat, ap dung cho cac linh vuc nhu tuyén
dung, gido duc, y té, tu phap, tin dung va quan
1y ha tAng quan trong.

- Rui ro gi6i han (Limited Risk): Yéu cau
nghia vu minh bach - vi du, nguoi dung phai
duoc thong bao khi twong tac védi Al hodc khi
noi dung duoc tao boi cong nghé téng hop
(deepfake, chatbot).

- Rui ro tdi thiéu (Minimal Risk): Bao gdm
cac ing dung Al thong thuong (nhu tro choi
dién tir, loc thu rac), khong chiu su diéu chinh
phap 1y bo sung.

Pao luat nhadn manh nguyén tac “Al dang
tin cay”, trong d6 cong nghé phai dap ung
cac tiéu chi: minh bach, kha nang giai thich,
an toan, khong phan biét d6i xir, va co trach
nhiém giai trinh (accountability). Diéu 9-15
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quy dinh céc nghia vy chi tiét dbi voi nha
phat trién va nha phan phdi Al bao gdm
quan 1y rdi ro, bao dam chat luong dir liéu,
kiém thir thuat toan, luu trit ho so k¥ thuat,
va giam sat sau khi trién khai.

Vé ché tai, dao luat quy dinh muc phat
nghiém khic, c6 thé 1én t6i 35 triéu Euro
hodc 7% doanh thu toan ciu (tiy theo mirc
nao cao hon) d6i voi hanh vi vi pham nghiém
trong nhu trién khai AI bi cdm hodc ¢6 tinh
thao ting dir liéu. Didu nay phan anh cach
tiép can ctia EU twong ty nhu Quy dinh bao
v¢ dir liéu chung (GDPR) trudc day - mdt
mo hmh két hop giita quan ly rui ro, bao vé
quyén con ngudi va thuc diy déi méi bén
ving.

2.1.3. Dao ludt Dich vu ky thuat $6 va
Dao ludt Thi truong ky thuadt so

Néu Al Act (2024) duoc xem 1a dao luat
diéu chinh cong ngh¢ tri tu¢ nhan tao, thi Pao
luat Dich vu k¥ thuat sé - Digital Services
Act (DSA) va Pao luat Thi truong k¥ thuat
s6 - Digital Markets Act (DMA) 13 hai try cot
phép l}'/ vé nén tang sé va canh tranh k¥ thuat
s6, nham bao dam rang khong gian mang
chau Au 1a méi tredng “an toan, cong bang
va ton trong quyén con nguoi’.

DSA - Quan tri ndi dung va tu do ngén
luan: La dao luat mang tinh budc ngoat vé
trach nhiém cua cac nén tang k¥ thuat s,
dic biét 1a cac “Nén tang truc tuyén rat 16n”
(Very Large Online Platforms - VLOPs)
nhu Meta, Google, TikTok, Amazon hay
X (Twitter). Muc ti€u chinh thuc cua DSA
la tang cuong minh bach, an toan thong tin
va bao vé nguoi dung trudc ndi dung bat
hop phap. Theo quy dinh, cac nén ting
s6 co nghia vu: G& bo nhanh chéng ndi
dung bat hop phép, bao gdm ngoén tir kich
dong thu dich, thong tin sai léch gy ton
hai nghiém trong, hoac ndi dung vi pham

9 European Commission (2024), Regulatory framework proposal on Artificial Intelligence (Al Act), Retrieved
from https://digital-strategy.ec.europa.eu/en/policies/regulatory-framework-ai.
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ban quyén; cong bd thuat toan dé& xuat noi
dung (recommendation algorithms) va
cung cip tiy chon “phi c4 nhan hoa” (non-
personalised feed) cho nguoi dung; bao cao
cong khai danh gia rui ro hé thdng hang
nim, trong d6 xem xét tac dong cia nén
tang d6i véi tu do biéu dat, quyén riéng tu,
va qué trinh dan chu; cAm quang cdo nham
muc tiéu dya trén dir liéu nhay cam (chinh
tri, ton gido, xu hudng gidi tinh...); bao vé
nguoi dung yéu thé, dic biét 1a tré vi thanh
nién, khoi ndi dung hodc quang céo c6 hai.
DMA dugc ban hanh song song vdi DSA,
nham diéu chinh cdc hanh vi doc quyén
cua cac “gatekeepers” - tap doan cong nghé
kiém soat ha tﬁng k¥ thuat sb ¢t 16i, nhu
Google, Apple, Meta, Amazon va Microsoft.
DMA hudng té1 tao lap mot thi truong ky
thuét s minh bach, canh tranh va mé cho
céc doanh nghiép nho, dong thoi ngin chin
hanh vi thao ting dit liéu va uu tién dich
vu cua chinh minh (self-preferencing)'.
Theo DMA, céac cong ty duoc xép loai
“gatekeeper” phai: Khong duoc két hop dir
lidu nguoi dung gitta cac dich vu néu chua
c6 sy dong ¥ rd rang; khong dugce uu tién
hién thi dich vu hodc ung dung cua minh
trong két qua tim kiém; phai cho phép nguoi
dung dé dang g& tng dung mic dinh va cai
dit ung dung thay thé; cung cp kha ning
twong tac (interoperability) giita cic nén
tang (vi du: nhén tin, chia s¢ dit liéu).

Co ché thyc thi DMA duoc giao cho
Uy ban chau Au, véi mirc phat 1én t6i 10%
doanh thu toan cau (20% néu tai pham). Day
1a 1an dau tién EU thyc hién “diéu tiét canh
tranh chu dong” (ex ante regulation) thay vi
chi x1r Iy vi pham sau khi da xay ra (ex post),
nham ngin ngira lam dung thi truong tir giai
doan dau.

2.2. Ké hoach tong thé sé ASEAN nim
2025 va Tuyén bé ASEAN vé bao vé dir li¢u
cd nhan

Trong khu vuc Pong Nam A, ASEAN da
ban hanh K& hoach tong thé s6 ASEAN nam
2025 (ASEAN Digital Masterplan 2025 -
ADM 2025) véi tim nhin xay dung mot Cong
dong ky thut sb an toan, bao trim va bén
virng, tap trung vao cac uu tién nhu bao vé dir
liéu c4 nhan, an ninh mang, thiic day ludng dix
liéu xuyén bién gidi co trach nhiém, phat trién
nang luc Al va ki ning s', cliing viéc xdy
dung khung dao dirc chung cho AL Tiép do,
Tuyén bd ASEAN vé Bao vé dit liéu ca nhan
(2022) khang dinh cam két khu vuc ddi voi
quyén kiém soat dir liéu cta ngudi dung, tuan
thii nguyén tac minh bach, dong thuén va muyc
dich chinh dang, dong thoi ting cuong hop tac
giita cac co quan quan ly dit liéu quéc gia'
Mic du chua c6 co ché cudng ché, hai van
kién nay d tr¢ thanh nén tang quan trong cho
viéc hai hoa hoa chinh sach dir liéu va nhan
quyén sb trong khu vuc, gop phan hd tro cac
qudc gia thanh vién, trong d6 c6 Viét Nam,
trong qua trinh xay dung luat bao vé dir li€u ca
nhan va quan tri Al ¢ trach nhiém.

3. Anh hwéng ciia xu hwéng phap dién héa
cac quy dinh vé quén trj Al toan cau dén
Viét Nam va nhirng thach thirc dat ra

3.1. Anh hwong ciia xu hwong phdp dién
hoa cac quy dinh vé qudn tri Al toan cdu
dén Viét Nam

Trong nhimng nam gan déy, Viét Nam da
ting budc hinh thanh hé théng phap luat
tuong d6i ddy di nham diéu chinh cac van
dé lién quan dén cong nghé s6, dit liéu va
Al biéu nay phan anh nd lyc cua Viét Nam
trong viéc thich img vdi yéu cu cta chuyén
d6i s6 va Cach mang cong nghiép 4.0.

19 European Commission (2022b), The Digital Markets Act: Ensuring fair and open digital markets, Brussels:

DG CONNECT.

D ASEAN (2021), ASEAN Digital Masterplan 2025, Jakarta: ASEAN Secretariat.
12 ASEAN (2022), ASEAN Declaration on Personal Data Protection, Phnom Penh.
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O cap d6 van ban phap luat, c6 thé ké dén
cac luat nén tang nhu Ludt An ninh mang,
Luat Bao vé dir liéu ca nhan nam 2025, Luat
Dir liéu ndam 2024, Luat Khoa hoc, cong nghé
va d6i moi sang tao ndm 2025 (va cac luat
lién quan dén cong nghé cao, chuyén giao
cong ngh¢), cung voi Ludt Tri tu¢ nhan tao
duge Qudc hoi thong qua ngay 10/12/2025.
Cac luat nay khéng chi tao hanh lang phap 1y
cho viéc phat trién, ung dung khoa hoc cong
ngh¢, ma con gop phan dat ra cic yéu cau
bao vé quyén, loi ich hop phép ciia ca nhan,
dic biét 1a quyén riéng tu, quyén bao vé dir
li¢u ca nhan va an toan thong tin trong moi
truong sd. Pang cht y, viéc Quédc hoi thong
qua Luat Tri tu€¢ nhan tao da danh déu su dich
chuyén quan trong tr mé hinh diéu chinh
gian tiép sang mot co ché quan tri Al chuyén
bi¢t, dua trén phan loai rui ro, tuong thich
v6i cac chuan myuc quéc té tién tién (nhu EU
Al Act), c¢6 tinh d¢én mirc do tac dong cua
hé thong AI d6i v6i quyén con nguoi, loi ich
cong cong va an ninh qudc gia.

O cép d6 chinh sach, Viét Nam da ban
hanh nhiéu chién luoc va chuong trinh qudc
gia nham dinh hudng phat trién va tng dung
cong nghé s6, Al va dir liéu trong quan Iy nha
nude va phat trién kinh té - x4 hoi, tiéu biéu
nhu: (i) Chuong trinh chuyén déi s6 quéc
gia'?; (ii) Chién lugc quéc gia vé Al dén nim
2030 va (iii) Chién luoc dir lidu qubc gia
dén nam 2030'°. Cac van ban nay cho thiy
cach tiép can quan tri theo huéng di tir ha
tang - dit liéu - Gmg dung, trong do, chuyén
dbi s6 dugce dat nhu nén tang hién dai hoa
quan tri va kinh té, Al 1a cong nghé miii nhon
con dir liéu 1a tai nguyén cdt 161 dé van hanh
khu vuc cong, phat trién dich vu sb. Viéc
thiic ¢y Chinh phu dién tir va chinh quyén
s6 duge dat ¢ vi tri trung tAm nhu mot cong
cu nham cai thién hiéu qua quan 1y nha nudéc,
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mo rong cung cap dich vu céng cho ngudi
dan, doanh nghiép théng qua cac nén tang
s6. Cac chién lugc qudc gia hudng t6i viee
chuan héa quy trinh hanh chinh, ting cudng
lién thong, chia s¢ dir li¢u gilra cac co quan
nha nuée, dong thoi mé rong kha nang tiép
can dich vu cong truc tuyén, qua do giam chi
phi giao dich va nang cao tinh minh bach
trong hoat dong cong vu.

Xét trong mdi quan hé véi cac quyén con
ngudi, cac chinh sach va chién luoc trén
dugc thlet ké voi ky vong gop phan hién thye
héa mot so quyen co ban trong m01 truong s6
nhu quyén tiép can thong tin, quyén tiép can
dich vu cong, quyén tham gia vao cac quy
trinh hanh chinh va quyén hudng loi tir sy
tién bo cua khoa hoc - cong nghé. Thong qua
viéc s6 hoa dich vy cong va tmg dung cong
ngh¢ modi, Nha nudc dinh huéng xay dung
mot nén quan tri lay nguoi dan lam trung
tam, trong d6 cong nghé dong vai tro hd tro,
nang cao tinh bao trum, hi¢u qua va trach
nhiém gidi trinh cua by may hanh chinh. C6
thé thdy, & cap do thiét ké chinh sach, cac
chién luge qudc gia vé chuyén doi s6 va Al
khéng chi dong vai tro dinh hudng phat trién
khoa hoc cong nghé, ma con la cong cu chinh
sach quan trong dé chuyén hoa cac muc tiéu
hién dai hoa quan tri va bao dam quyén con
ngudi trong bdi canh sé hoa.

Tuy nhién, viéc phan tich h¢ thong phap
ludt va cac chién lugc qudc gia cho thay rang,
thach thic quan trong khong nim & viéc
thiét ké cac quy dinh mang tinh phap 1y hay
dinh huong chinh sdch ma con & kha nang
chuyén hda cac nguyén tic nay thanh co ché
van hanh cu thé trong thuc tién quan tri, dac
biét khi Al ngay cang duoc tich hop vao hoat
dong quan 1y nha nudc va dich vy cong, céc
van dé& nhu mtc d6 minh bach cua hé théng
Al, trach nhiém giai trinh trong qué trinh ra

13 Theo Quyét dinh sé 749/QB-TTg ciia Thu twéng Chinh phu ban hanh ngay 03/6/2020.
9 Theo Quyét dinh s6 127/QD-TTg cua Thu tuéng Chinh pht ban hanh ngay 26/01/2021.
9 Theo Quyét dinh s6 142/QD-TTg cua Thu tudng Chinh pht ban hanh ngay 02/02/2024.
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quyét dinh c6 sy hd trg cta Al ciing nhu kha
ning bao dam cac quyén va loi ich hop phap
cia ca nhan trong thuc tién 1a nhiing yéu
td can dugc xem xét mot cach than trong.
Chinh vi vay, dé danh gia mot cach toan dién
vé tinh hiéu qua ctia khung phép 1y va chinh
sach hién hanh, can c6 phan tich danh gia vé
thue tién quan tri Al va chuyén di sb tai Viét
Nam, qua d6 lam rd cdac rui ro, thach thuc va
khoang cach c6 thé phat sinh giita thiét ké
thé ché va tac dong thuc té ddi véi viée bao
dam quyén con ngudi trong moi truong so.

3.2. Thdch thirc doi véi Viét Nam trong
bdo dam cdc quyén con ngwoi trong boi
canh chuyén doi so va Al

Nhiing rui ro da dugc nhédn dién trong
thue tién quan tri Al cho thay, Viét Nam dang
phai d6i mat véi mot s6 thach thirc mang tinh
cAu trac va dai han trong viéc xay dung, van
hanh mot co ché quan trj Al vira thuc day d6i
mdi sang tao, vira bao dam hiéu qua bao v¢
quyén con ngudi.

3.2.1. Thach thirc trong cdn bang giita doi
maoi sang tao va bao vé quyén con nguoi

Al duoc ky vong tr¢ thanh dong luc quan
trong thuc ddy ting trudng kinh té, ning cao
hiéu qua quan 1y nha nudc va cai thién chat
luong cung cip dich vu cong tai Viét Nam.
Céc chién lugc qudc gia vé chuyén doi s6 va
Al déu nhdn manh vai trd ctia Al trong hién
dai ho4 quan tri va nang cao nang luyc canh
tranh quéc gia. Tuy nhién, kinh nghiém qudc
té va cac danh gia thuc tién tai Viét Nam cho
thiy, viéc mé rong tmg dung Al ciing dong
thOl lam gia ting nguy co xam pham cac
quyén con nguo’l co ban, dac biét l1a quyen
riéng tu, quyén ty do ngoén ludn va quyén
binh dang. Cac bao cdo cua TH chirc Gido
duc, Khoa hoc va Van hoa LHQ (UNESCO)
vé dao duc Al canh bao riang, néu thiéu co
ché kiém soat phu hop, Al c6 thé dan dén

gidm sat qua mirc, han ché quyén biéu dat va
khuéch dai bt binh dang xa hoi thong qua
cac quyét dinh tu dong hoa's. Trong bdi canh
Viét Nam, nhirng rui ro ndy tré nén dang luu
y khi Al ngay cang duogc t1ch hop vao quan ly
hanh chinh, truyén thong s6 va cac nén tang
truc tuyen trong khi ndng lyc gidm sat va bao
vé quyén cua nguoi dan con chua dong déu.
Chinh vi vay, thach thirc cdt 161 dat ra cho
Viét Nam 1a xdy dung dugc su can bang hop
ly glua thac day d6i méi sang tao va bao vé
quyén con ngum Diéu nay doi hoi cac chinh
sach khuyén khich ung dung AI phai song
hanh véi cac co ché quan tri rai ro mot cach
linh hoat tuong xung, danh gia tac dong dbi
v6i quyén con ngudi va bao dam rang tién
bo cong nghé khong trg thanh yéu té 1am suy
giam cac quyén va ty do co ban cia ngudi
dan. Thach thirc ndy mang tinh chién luoc va
¢ y nghia quyét dinh ddi véi tinh bén viing
clia qué trinh phat trién Al tai Viét Nam.
3.2.2. Thach thurc trong van hanh co che
quan tri rui ro Al tiém can chudn muc quoc té

Luét Tri tué nhan tao ctia Viét Nam da thiét
1ap mot khung quan tri Al dya trén phan loai
rui ro, ¢6 tinh dén tac dong cua hé théng Al
dbi v6i quyén con ngudi, loi ich cong cong
va an ninh qudc gia, song thyc tién van ton
tai thach thic 16n o kha ning cu thé hoa va
van hanh hiéu qua co ché nay trong thuc tlen
Viéc chuyén hoa cac nguyén tic va yéu cau
phap ly ctua Luat thanh cidc quy trinh danh
gia, glam sat va kiém soat rui ro Al mang
tinh thong nhat, kha thi van con gip nhiéu
kho khan, dac biét trong khu vuc cong.

So voi cac mo hinh quan tri Al dang hinh
thanh & cap do qudc té, ¢ thé thay xu hudng
chung 13 két hop chit ché giira phan loai rui
ro, nghia vu phap ly twong xtirng va cac cong
cu thuc thi cu thé. Chéng han, Pao luat Al
ctia EU xdy dung hé théng nghia vu chi tiét

19 UNESCO (n/d), Ethics of Artificial Intelligence — The Recommendation, https://www.unesco.org/en/artificial-
intelligence/recommendation-ethics?hub=32618, truy cap ngay 16/12/2025.
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d6i v6i Al rui ro cao, dong thoi thiét 1ap cac
co ché giam sat, kiém tra va ché tai tuong
dbi 5 rang. T6 chuc Hop tic va phat trién
kinh t¢ (OECD) ciing nhdn manh yéu cau
van hanh, quan tri Al dya trén rui ro theo
huéng linh hoat, c6 thé kiém chimg va gin
v6i bao vé cac gid tri nhan quyén'’. Trong bdi
canh Vi¢t Nam, thach thurc khong nam & viée
thiéu dinh hudng quan tri rii ro AL, ma & viée
bao dam cac co ché phan loai rai ro, danh
gia tac dong va kiém soat Al dugc trién khai
mot cach nhat quan, dong b va twong xing,
tranh tinh trang budng long quan Iy hodc ap
dung cac yéu cau qua cing nhic &dy can tro
ddi moéi sang tao. Do d6, yéu cau dit ra 1a
tiép tuc hoan thién cac cong cu thuc thi dudi
luat va nang lyc van hanh, nham dua co ché
quan tri rui ro Al ctia Viét Nam tiém can hon
v6i chuan myc qudc té trong khi van phu hop
v6i diéu kién thé ché trong nudc.

3.2.3. Thach thirc trong kiém sodt nguy co
lam dung Al

Bén canh cac loi ich kinh té - x4 hoi, mot
thach thirc quan trong la nguy co Al bi lam
dung cho cac muc dich giy phuong hai dén
quyén con nguoi, trat tu xa hdi va an ninh
qudc gia. Trén thuc té, Al dugc st dung ngay
cang nhiéu trong cac hoat dong gian lan tai
chinh, tao lap ndi dung gla mao (Deepfake),
thao tung thong tin va hd tro tan cong mang
v6i muc do tinh vi cao. Mot sb nghién ciru
chi ra rang, deepfake va Al tao sinh dang
duoc khai thac dé lira dao, bdi nho danh du
c4 nhan va can thiép vao van dé chinh tr - xa
héi, dit ra rui ro nghiém trong ddi véi quyén
riéng tu, quyén dugc bao vé danh du va
quyén tu do ngén luan'®. Nhitng nguy co niy
rat dang luu ¥ tai Viét Nam, khi ma hé sinh

CHINH SACH

thai s6 va Al phat trién nhanh con nhan thirc
xa hdi va nang luc kiém soat hanh vi lam
dung cong nghé lai chua déng déu. Luat Tri
tué nhan tao nam 2025 da thé hién ro quan
diém Viét Nam khong bao ho cac hanh vi sir
dung Al trai phéap luat, xdm pham quyén con
nguoi hodc gy phuong hai dén céac loi ich
cong cong. Tuy nhién, thach thuc dat ra la,
can cy thé hoa cac nguyén tic nay thanh co
ché phép 1y va dao dic co kha ning phong
ngura, phat hién va xtr Iy hi¢u qua hanh vi
lam dung AT trong thyc tién. Quan tri Al chi
thuc sy hiéu qua khi co su két hop gura phap
luat cung va bo quy tic dao dirc, chuan muc
nghé nghiép nhdm dinh hudng hanh vi cia
ca khu vuc cong va tu'®. Pbi v6i Vit Nam,
viéc hoan thién céc co ché xu 1y hanh vi su
dung Al sai muyc dich can song hanh véi xay
dung chuan muc dao duc AL Do 1a nhiing
diéu kién quan trong dé bao dam rang Al
duoc phat trién va ung dung vi loi ich xa hoi,
thay vi tré thanh c6ng cu xdm pham quyén
con nguoi.

3.2.4. Thdch thire vé nguon nhan lyc va
phat trién bén viing

Su phat trién va Gmg dung AI bén viing
tai Viét Nam phu thudc déang ké vao chat
lugng va tinh on dinh cua nguén nhan luc
Al Tuy nhién, day cling dang 1a mot trong
nhitng thach thtic 16m trong thuc tién. Trong
khi nhu cdu nhéan luc Al tai Viét Nam gia
tang nhanh chéng, thi hé théng dao tao chinh
quy va chuin hoa vé Al van chua theo kip
yéu cau cia thi truong va khu vuc cong. Do
viy, c6 thé néi, Viét Nam dang phai d6i mat
v6i tinh trang thiéu hut nhéan luc c6 trinh do
cao, dac biét 1a cac chuyén gia Al c6 kha
nang két hop kién thuc ki thuat voi hiéu biét

7 OECD (n/d), AI Principles, https://www.oecd.org/en/topics/sub-issues/ai-principles.html, truy cép ngay

16/12/2025.

19 EUROPOL (2024), Facing reality? Law enforcement and the challenge of deepfake, https://www.europol.
europa.eu/publications-events/publications/facing-reality-law-enforcement-and-challenge-of-deepfakes,  truy

cap ngay 16/12/2025.
9 UNESCO (n/d), tldd.
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phap luat, dao duc va quan tri cong nghé®.
Bén canh d6, nguy co “chdy mau chat xam”
trong linh vuc Al cling dat ra thach thuc 16n
ddi voi phat trién dai han. Quan sat thuc tién
cho thiy, nhiéu chuyén gia Al c¢6 xu hudng
dich chuyén sang khu vuc tur nhan, qudc té
hodc lam viéc cho céac tap doan cong nghé
nude ngoai, noi ¢6 didu kién dii ngd va moi
trudong nghlen ctu thuan loi hon Tu goc
do phat trién ben vitng va quyén con ngudi,
thiéu hyut nguon nhan lyc AI khong chi anh
huong dén ning luc canh tranh quéc gia, ma
con 1am suy giam kha nang thiét ké, trién
khai va giam sat cac hé théng AI mot cach co
trach nhiém, qua d6 tic dong gian tiép dén
viéc bao dam cac quyén cta ngudi dan. Do
do, phat trién nguén nhan lyc Al toan dién,
6n dinh, gin véi cac gia tri dao dirc - nhan
quyén 12 mot thach thirc mang tinh nén tang
dbi voi quan tri Al tai Viét Nam.

4. Mot s6 khuyén nghi

Trude hét, Vit Nam da ban hanh Luat Tri
tué nhan tao nam 2025, tao nén tang phap 1y
quan trong cho quan tri cong ngh¢ mai. Vi
véy, thach thic hién nay khong con nim &
khuon kho phap 1y, ma ¢ nang luc thyc thi,
giam sat va van hanh hi¢u qua céc quy dinh
trong thuc tién. Trén co s& do, dinh hudng
chinh sach trong giai doan 2026 - 2030 can
tap trung vao ba tru cot sau: (1) Xay dung hé
thong hudng dan k¥ thuat va tiéu chuan kiém
dinh AI qudc gia: Viéc chuan héa nay gitp
bdo dam tinh an toan, kha nang giai thich,
minh bach va trach nhi€m giai trinh cta céc
hé théng Al truée khi duoc trién khai trong
thuc t1en (2) Thanh 1ap co quan hodc dau
mdi quéc gia vé giam sat Al (AI Regulatory
Authority): Tuong tu nhu Van phong Tri tué
nhan tao cia EU (EU Al Office), Viét Nam
can thiét 1ap mot co quan chuyén trach cé
tham quyén giam sat, thanh tra, xir Iy vi pham

20)

va danh gia dinh ky viéc trién khai AI trong
khu vuc cong va tu. Co quan nay khong chi
bao dam thyc thi luat thong nhit, ma con
dong vai tro danh gia tac dong xa hoi, nhan
quyén va riii ro cong nghé, gitip bao dam rang
cac tng dung Al luén hudng téi phuc vu lgi
ich con ngudi. (3) Thac day thyc thi theo mo
hinh “AI c6 trach nhiém” (Responsible Al
Implementation): Cac doanh nghiép, to chirc
cong va tu nhén nén dugc yéu cau xdy dung
B6 Quy tac dao dire Al ndi bo, 1ong ghép cac
nguyén tic vé cong bang, minh bach, khong
phan biét ddi xtr, bao vé di liéu va giam sat
cua con nguoi.

Thir hai, Vit Nam da ban hanh Luat Bao
v€ dir liéu cad nhan nam 2025, tuong thich
v6i Tuyén bd ASEAN vé Bao vé dir lidu ca
nhan (2022) va GDPR cua EU. Cac co quan,
doanh nghi¢p st dung Al phai thuc hi¢n
Panh gia tac dong bao v¢ dir licu (DPIA) va
Dénh gia tac dong nhan quyén (HRIA) trude
khi trién khai hé thong Al ¢6 rui ro cao, dic
biét trong linh vuc an sinh, gido duc, y té, tin
dung va hanh chinh cong. Viét Nam can sém
thanh 18p co quan gidm sat dit liu doc lap, co
chtrc nang tuong tu HoO1 déng Bao vé dir liéu
chau Au (European Data Protection Board),
bao dam viéc xur Iy dir li€u cong dan dugc
tién hanh minh bach, ding muc dich, ¢ sy
dong thuan va c6 thé truy ctru trach nhiém
khi vi pham. DPay la g1a1 phap then chét dé
khic phuc thuc trang thiéu co ché kiém soat
va bao vé quyen riéng tu da dugc nhan dién.

Thir ba, tang cudong minh bach, gidi trinh
va bao dam quyén tiép cin cong 1y trong st
dung AL Thach thirc 16n hién nay 1a thiéu co
ché minh bach va trach nhiém giai trinh khi
Al gay ra sai léch hogc thiét hai. Viét Nam
can som cu thé hoa nguyén tac ‘Human-in-
the-loop” trong moi quy trinh ra quyét dinh

(Xem tiép trang 64)

IPS, UNDP (2025), Panh gia nhanh wng dung tri tué nhan tao trong cdc co quan Nha nudc o Viet Nam

- Khuyén nghi chinh sdch, https://www.undp.org/vi/vietnam/publications/danh-gia-nhanh-ve-ung-dung-tri-tue-
nhan-tao-ai-trong-co-quan-nha-nuoc-tai-viet-nam-khuyen-nghi-chinh-sach, truy cap ngay 15/12/2025.
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1. Pat van dé

Trong thyc tién trién khai cac du an dau
tu, tinh trang cham dua dat vao st dung hoac
khéng thuc hién dung tién d6 da phé duyét
dang tr¢ thanh mot thuc trang phé bién va

Tém tit:

Bai viét phén tich cac quy dinh phap luat hién hanh lién quan dén quyén
duoc gia han thoi gian sir dung dat cua nha dau tu trong truong hop dy an
cham tién d6. Qua d6, nhom tac gia chi ra cac han ché c6 lién quan nhu:
thiéu hudng dan cu thé vé cach xac dinh thoi diém bat dau tinh gia han;
khong c6 tidu chi rd rang dé danh gia sy kién bat kha khang; thoi han dé
nghi gia han chwa pht hop véi tinh hinh thyc té; thiéu co ché thanh tra,
kiém tra va cho phép nha dau tu phan bién trong trudng hop cac du an bi
tién hanh thu hdi; cung voi d6 1a cach tiép can van dé chua phit hop véi cac
du 4n c¢6 quy md 16n, thoi gian chuan bi kéo dai. Nhitng han ché nay lam
phat sinh rii ro phap 1y, gay thiét hai cho nha dau tu va anh huong dén higu
qué dau tu. Trén co s& do, bai viét d& xuét hoan thién cac quy dinh phap luat
nham bao dam quyén va loi ich hop phap ciia nha dau tu, dong thoi tao moi
truong phap 1y rd rang, 6n dinh cho hoat dong dau tu du an c6 sir dung dat.

Abstract:

This article analyzes current legal provisions regarding the investor’s
right to extend land use terms in cases of delayed projects. The authors
identify limitations, such as the lack of specific guidance on determining
the commencement of the extension period, the absence of clear criteria for
assessing force majeure events, and inappropriate deadlines for extension
requests. Furthermore, it highlights the lack of inspection mechanisms and
the right for investors to provide counter-arguments in cases of project
revocation, alongside an approach unsuitable for large-scale projects with
lengthy preparation times. These limitations create legal risks, cause losses
to investors, and impact investment efficiency. Consequently, the article
proposes improvements to legal regulations to safeguard the legitimate
rights and interests of investors and create a clear, stable legal environment
for land-use investment activities.

dang lo ngai. Nguyén nhan dan dén tinh
trang nay khong chi dén tir yéu té chu quan
ctia nha dau tu (NDT), ma con xuit phat tir
nhirng trd ngai khach quan nhu thu tuc hanh
chinh phirc tap, viréng mic trong giai phong
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mat bang, bién dong kinh té - tai chinh hay
cac sy kién bat kha khang nhu thién tai,
dich bénh. Trudc yéu cau cap thiét phai xir
1y linh hoat, khong méay moéc dbi v6i nhitng
truong hop nay, Luat Dat dai nam 2024 tai
khoan 8 Diéu 81 dd cho phép NPT duoc
gia han thém thoi gian sir dung dat khong
qué 24 thang, thay vi ap dung bi¢n phép thu
hdi dat ngay 1ap tirc. Cac quy dinh cu thé
tai khoan 2 Diéu 31 Nghi dinh s6 102/2024/
ND-CP va Diéu 15 Nghi dinh s6 103/2024/
ND-CP di duoc ban hanh nham hudng din
chi tiét vé cach xac dinh thoi diém tinh gia
han, cach tinh nghia vu tai chinh bd sung
khi dugc gia han.

Tuy nhién, qua trinh thyc hién cac quy
dinh nay trén thuc té d3 va dang boc 16 nhiéu
han ché, khong chi giy khé khin cho co
quan quan ly trong viéc ap dung phap luat
ma con tryc tiép anh huong dén quyén va lgi
ich hop phap cia NDT. Cu thé: cach xac dinh
thoi diém tinh gia han chua rd rang, viéc tinh
tién bo sung thiéu tinh hop 1y va khong cho
phép khau trir chi phi hop 18, quy dinh ctng
nhic vé thoi han gia han khong pht hop véi
hoan canh c6 yéu t6 bat kha khang kéo dai,
va quy trinh thu tuc phirc tap, thiéu minh
bach. Diéu nay lam gia tang rti ro thu hoi dat
mot cach thiéu cong bang va tao tim 1y bat
6n cho NDT.

Truée bdi canh do, viée hoan thién cac
quy dinh phap luat lién quan dén gia han thoi
gian stt dung dat khong chi 1a nhu cau cap
bach dé bao dam quyén loi chinh dang cua
NDT, ma con 1a yéu t6 then chdt trong viée
duy tri méi trudng dau tu On dinh, nang cao
hiéu qua quan Iy nha nuéc va hudéng dén muc
tiéu phat trién kinh té bén virng.

2. Thuec trang phap luat vé bao dam quyén
ciia nha diu tu trong gia han thoi gian sir
dung dit véi cac dw an cham tién do

Luat Dat dai nam 2024 dugc ban hanh,
tiép tuc ké thtira va hoan thién quy dinh vé

30{ESe

S6 09 (516), Ky 1 - Thang 05/2026

viéc cho phép gia han thém thoi gian dua
dat vao str dung dbi véi cac du an trién khai
cham tién d6. Cu thé, tai khoan 8 Piéu 81
Luat Dat dai nam 2024 quy dinh: “Pdt duoc
Nha nuoc giao, cho thué, cho phép chuyén
muc dich sw dung cong nhdn quyen su dung
dat, nhdn chuyén nthO’ng quyén sir dung dat
dé thuc hién dy an dau twr ma khong dwoc
sir dung trong thoi han 12 thang lién tuc ké
ter khi nhdn ban giao dat trén thuc dia hodc
tien do sir dung dat cham 24 thang so voi
tién d¢ ghi trong diw an dau tu; truong hop
khong dwa dat vao sir dung hodc chdm tién
do sur dung dat so vdi tién do ghi trong du an
dau tw thi chi dau tw dwoc gia han sir dung
khong qua 24 thang va phdi nép bé sung cho
Nha nuoc khoan tién twong ng Vi mike tién
sir dung dat, tién thué dat doi véi thoi gian
dwoc gia han; hét thoi han duwoc gia han ma
chii ddu tw van chiea diea ddt vao sir dung thi
Nha nuwe6e thu héi dat ma khéng boi thuong
vé dat, tai san gan lién véi dat va chi phi dau
tw vao ddt con lai”. D& cy thé hoa Diéu nay,
tai khoan 2 Diéu 31 Nghi dinh s6 102/2024/
ND-CP di bude dau lam 13 cac quy dinh thoi
diém d¢é tinh gia han khong quéa 24 thang ddi
v6i truong hop khong dua dat vao sit dung
hodc cham tién do sir dung dat. Nhu vay,
Luat Dat dai naim 2024 va cac vin ban hudng
din da cho phép gia han thém thoi gian sir
dung dét dbi voi cac du an cham dwa dat vao
su dung nham tao diéu kién cho NDT tiép
tuc trién khai du 4n. Tuy nhién, qua trinh ap
dung quy dinh nay con bdc 19 nhiéu han ché,
anh huong dén quyén va loi ich hop phap cia
NDT. Duéi day la mot s6 van dé cu thé can
duoc lam ro:

Thir nhdt, trong qua trinh xem xét cac
truong hop bt kha khang 1a cin ctr gia han
tién do su dung dat, co quan nha nudc cé
tham quyén hién dang gip kho khian do
phap luat dat dai chua dwa ra dinh nghia cy
thé vé thuat ngir “su kién bat kha khang”.
Piéu nay dan dén viéc ap dung phap luat



chua c6 su nhit quan tai cac dia phuong.
Cu thé, tai Ha Noi di ban hanh Quyét dinh
s& 2498/UBND-TNMT vé viéc ap dung
phap luat khi xtr Iy dbi voi cac trudong hop
dd duoc Uy ban nhan dan (UBND) thanh
phé quyét dinh gia han sir dung dat 24 thang
da xac dinh dich COVID-19 1a truong hop
bat kha khang, tir ngay 23/01/2020 dén
ngay 11/10/2021". Tuong ty, Quyét dinh s6
2349/QD-UBND cua tinh Nghé An cling da
xac dinh thoi gian danh hudng boi dich bénh
COVID-19 thudc truong hop bat kha khang
ddi véi cac du an dau tu trén dia ban tinh?.
Qua d6, c6 thé thiy Luat Dat dai nam 2013
va Luat Pat dai nim 2024 déu st dung khai
niém nay trong mot sé quy dinh lién quan
dén viéc cham tién do, gia han thoi gian
thuc hién du an hoac xu 1y vi pham hanh
chmh nhung lai khong c6 giai thich 10 rang
vé noi ham cua thuat ngu nay. Diéu nay ¢
thé dan dén khoang tréng phap ly, khi ma
Luat Pit dai khong dinh nghia thé nao 1a
bét kha khang, cac dia phuong van tu quyét
dinh bang vin ban hudng dan, dan dén sy
phén tan, khong thong nhat, giy ling tang
trong qua trinh 4p dung, khong thong nhat
gitra cac dia phuong.

DPéi chiéu véi mot sb nganh luét khac,
van chua c6 sy nhat quan trong viéc hiéu
va van dung khai niém “sy kién bat kha
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khang”. Bon cu, theo Diéu 156 Bo luat Dan
su nam 2015, “su kién bat kha khang” duogc
xac dinh dya trén ba ti€u chi: (i) La sy kién
xay ra khach quan; (ii) Khong thé luong
trude duoc; va (iii) Khong thé khic phuc du
da ap dung moi bién phép can thiét va trong
kha nang cho phép. Trong khi do, tai khoan
1 Diéu 296 Luat Thuong mai nam 2005 chi
quy dinh vé hau qua phap ly khi xay ra su
kién bat kha khang ma khong 1am rd noi
ham khai niém?.

Phap luat vé dat dai, tai Diéu 31 Nghi dinh
s6 102/2024/ND-CP da liét ké mot s6 tinh
hudng cu thé duoc xac dinh 1a bat kha khang
nhu thién tai, hoa hoan, dich bénh, chién
tranh, tinh trang khan cap... Tuy nhién, cach
tiép can thuan tiy theo hudng liét ké, dic biét
v&i cum tir mé “cac tw:(‘mg hop khac theo quy
dinh cua phap luat vé tinh trang khan cap” lai
tiém an nguy co tao ra su tuy tién trong viée
x4c dinh va ap dung, dé bi lam dung dé bién
minh cho viéc cham dua dat vao sir dung ma
khong c6 co so phéap 1y chic chin®. Ngoai ra,
quy dinh nay cting chua dua ra ti€u chi phap
1y cu thé dé danh gia tinh chat bat kha khang
cua su kién, gdy mau thuan véi cac van ban
phap luat khac nhu B luat Dan su®. Do do,
dé bao dam tinh minh bach, dong bd va han
ché tinh trang lam dung khéi niém bat kha
khang, can thiét phai luat hoa dinh nghia su

b P Phong, Ha Noi xem xét gia han s dung dat 21 thang cho cac dw an bi anh huwong boi Covid-19, https://
vneconomy.vn/ha-noi-xem-xet-gia-han-su-dung-dat-2 1 -thang-cho-cac-du-an-bi-anh-huong-boi-covid-19.htm,
truy cép ngay 16/6/2025.

2 Kim Oanh, Xdc dinh thoi gian anh huong boi dich bénh Covid-19 thudc trueong hop bat kha khang doi
Voi cdc die an dau te trén dia ban tinh, https://nghean.gov.vn/thong-tin-chi-dao-dieu-hanh/xac-dinh-thoi-gian-
anh-huong-boi-dich-benh-covid-19-thuoc-truong-hop-bat-kha-khang-doi-voi-cac-d-691045#:~:text=The0%?20
%C4%91%C3%B3%2C%20UBND%20t%E1%BB%89nh%20quy%E1%BA%BFt,%2F10%2F2021%20
(1%C3%A0%20ng%C3%A0y, truy cap ngay 16/6/2025.

3 Nguyén Thanh Phuong - Tran Lé Dang Phuong, Thu hoi ddt doi véi chii dau tie chdm diea dat vao sir dung hodc
s dung dat cham tién do - Thuc trang va huong hoan thién, Ky yéu Hoéi thao “Tdac dong kinh 6 -xa hoi cua
Ludt Pt dai nam 2024, Truong Dai hoc Mo TP. Hb Chi Minh, ngay 12/11/2024, tr. 232.

“ Nguyén Thi Nga, Mot s6 diém mdi cia Ludt Pat dai nam 2024 va nhitng dé xudt nham t6 chic trién khai cé
hiéu qua trong thoi gian t6i, tai liéu Hoi nghi phd bién, quan triét Luat D4t dai nam 2024 ciia nganh tu phap, Bo
Tu phap, Ha Noi, ngay 22/3/2024, tr.181.

9 Ngb Gia Hoang va Tran Trong Hiéu, Thu hoi ddt trong trieong hop dw dn dau tw sir dung dat cham tién do, Tap
chi Nha nudc va phap luat, ) 10/390, nam 2020, tr. 70.
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kién bat kha khéang trong Luat Dét dai, trén
co s& tiép can thong nhét véi Bo luat Dan sy,
ddng thoi bo sung tiéu chi xac dinh va co ché
x4c nhan sy kién bat kha khang mot cach rd
rang, chit ché. Pidu nay khong chi bao dam
quyén loi hop phap cua NPT khi gip kho
khan khach quan trong qua trinh trién khai
du 4n, ma con gop phan nang cao hiéu qua
quan 1y nha nude va phong ngura viéce truc loi
chinh sach trong linh vyuc dat dai.

Thir hai, khoan 2 Piéu 31 Nghi dinh s
102/2024/ND-CP di cu thé hoa cach xéc
dinh thoi diém dé tinh gia han khong qua 24
thang ddi véi truong hgp NDT khong dua
dét vao str dung hoac cham tién do sir dung
dat. Tuy nhién, quy dinh nay xét thay con
chua rd rang. Cuy thé:

Mot la, khoan 2 Diéu 31 Nghi dinh sd
102/2024/ND-CP dua ra ba moc thoi diem
lam can ct tinh thoi gian gia han, bao gom:
(1) Tinh tir dau thang thir 13 ké tir ngay nhan
ban giao dat trén thyc dia d6i véi truong hop
khong dwa dit vao sir dung; (2) Tinh tir dau
thang thtr 25 ké tir thoi diém phai hoan thanh
xay dung theo tién do trong du an dau tu d6i
v6i trudong hop cham tién do; va (3) Tinh tir
ngdy co quan c6 tham quyén ban hanh quyét
dinh gia han trong truong hop hanh vi vi
pham chi dugc phat hi¢n sau khi kiém tra,
thanh tra. Viéc tOn tai nhiéu moc thoi gian
nhu trén, yéu cau NDT khong chi phai hiéu
r0 tung quy dinh phép luat, con doi hoi phai
theo doi sat tirng giai doan trong qua trinh
trién khai du 4n dé x4c dinh chinh xac thoi
diém bat dau tinh gia han.

Trén thyc té, dicu nay s& gay kho khin
cho nhidu NPT, dic biét voi cac doanh
nghi¢p vira va nho khong cé du bo phan phap
1y chuyén sau dé nhan biét hoic xir Iy ding
cac mbc thoi gian néu trén®. Ngoai ra, véi
nhimg dy 4n c6 sy diéu chinh vé quy md,
muc tiéu hodc tién do theo yéu cAu tir phia co
quan nha nudc, viéc xac dinh méc thoi gian
ban dau dé tinh gia han lai cang phirc tap.
Diéu nay dé din dén cac hé qua tiéu cuc nhu
nop hd so gia han sai thoi diém, qué han ma
khong biét, hoic khong kip lam thu tuc xin
gia han, tir 46 1am gia tang nguy co bj thu hoi
dat do vi pham nghia vu sir dung dat theo quy
dinh phap luat’.

Hai la, Luat Dat dai nm 2024 va Diéu
31 Nghi dinh s6 102/2024/ND-CP van thiéu
cac tiéu chi cu thé dé danh gia nguyén nhan
dan dén viéc cham dua dat vao st dung hodc
cham tién d6 thuc hién du an. Mic du khoan
4 Piéu 31 Nghi dinh s6 102/2024/ND-CP
co dé cap dén viéc loai trur thoi gian bi anh
huong boi “sy kién bat kha khang” khoi thoi
gian tinh vi pham, nhung quy dinh hién hanh
lai khong dua ra huéng dan rd rang hoic tiéu
chi phap 1y cu thé dé xac dinh nhu thé nao
12 mot su kién bat kha khang trong bdi canh
thue hién dy an dau tu co sir dung dats.

Trén thuc té, ton tai nhiéu du 4n bi cham
tién d6 khong xuét phat tir 16i do NDT, ma do
cac yéu t6 khach quan hodc phat sinh tir phia
co quan nha nudc nhu: cham ban giao dat
trén thuc dia, vueéng méc trong cong tac giai
phong mit bang, thay doi quy hoach dugc
phé duyét, thu tuc hanh chinh bi kéo dai do

% Nguyén Anh Hoa, Trién khai thi hanh Ludt Pat dai nam 2024 gép phan théo g& khé khan, vieéng mdc trong
thyec tién cua tinh Binh Dwong, Tai liéu hoi nghi pho bién, quan triét Luat Dat dai nam 2024 ctia nganh tu phap,

Bo Tu phap, Ha Noi, ngdy 22/3/2024, tr. 181.

7 Nguyén Thanh Phuong - Tran Lé Dang Phuong, Thu hoi dat doi voi chii dau tw chdm diea ddt vao sir dung hodc

s dung dat cham tién do -

Thyc trang va huong hoan thién, Ky yéu Hoi thao “Tac dong kinh 6 -xa hoi cua

Lugt Ddt dai nam 2024, Truong Pai hoc Mo TP. Ho Chi Minh, ngay 12/11/2024, tr. 232.
8 Nguyen Thanh Phuong, Phap ludt vé hoat dong lan bién va kinh nghiém tir mot $6 quoc gza hueéng dén viéc

phat trién bén viing, Ky yéu Hoi thao qubc gia:
Thuong mai, ngay 27/5/2025, tr. 78.
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“Phdp ludt vi muc tiéu phdt trién bén viing”, Truong Pai hoc



phai cho ¥ kién tir nhidu bo, nganh c6 lién
quan... Tuy nhién, do khong c6 huéng din
16 rang vé cach xac dinh nguyén nhan cham
tré, nhiéu dia phuong c6 thé tuy ¥ danh gia,
dan dén viéc mic nhién quy 16i cho NDT®.
Hé qua 1a NPT c¢6 thé bi budc ndp khoan
tién bo sung khi xin gia han str dung dat hoic
tham chi bi thu hoi dét, du viéc cham tré 1a
do nguyén nhan ngoai ¥ mudn va vuot qua
kha ning kiém soat. Cach ap dung mot cach
may moc va thiéu minh bach s& khién NPT
phai ganh chiu toan b trach nhiém phap ly,
lam gia ting rui ro, can tré moi truong dau
tu, di nguoc lai chu truong thu hat va bao vé
quyén loi hop phap ciia NPT trong qué trinh
trién khai du 4n.

Ba la, theo tinh thn tai diém d khoan
2 Piéu 31 Nghi dinh s6 102/2024/ND-CP:
“Nguoi sir dung dat khong sir dung dat da
qua 12 thang hodc da cham tién dé sir dung
dat qua 24 thang c6 nhu cau gia han tién do
duea dat vao sir dung phdi c6 van ban dé nghi
@iri UBND cdp c6 tham quyén giao dat, cho
thué ddit xem xét quyét dinh gia han. Truong
hop sau 15 ngay ké tir ngay co quan nha
nuwoc co van ban xac dinh hanh vi vi pham ma
ngueoi sie dung dat khéng cé van ban dé nghi
dwge gia han thi UBND cdp cé tham quyén
giao ddt, cho thué ddt quyét dinh thu hoi dat
theo quy dinh”. Theo quy dinh nay, NDT s¢
c6 thoi han 15 ngay dé nop van bén dé nghi
gia han st dung dat, tac gla cho rang, thoi
han 15 ngay la qua ngan dé nop van ban dé
ngh1 g1a han str dung dat, quy dinh nay tiém
an nhiéu rui ro phap Iy nghiém trong. Cu thé,
néu sau 15 ngay ké tir khi co quan c6 tham
quyén ban hanh vin ban xac dinh hanh vi vi
pham ma NDT khong giri vian ban dé nghi
gia han, thi UBND cép c6 thdm quyén s& ra
quyét dinh thu hoi dat. Trén thyc té, nhiéu
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doanh nghiép c¢6 bo may to chic 16n, quy
trinh xur Iy van ban ndi bo phuec tap, nén viéc
tiép nhan va xu 1y théng tin c6 thé bi cham
tré. Bén canh d6, cong tac glri viin ban hanh
chinh tir co quan nha nuéc dén NDT c6 thé
gap truc trac nhu: cham phat qua duong buu
dién, sai dia chi, hodc thit lac, khién doanh
nghi¢p khong nhan dugc thong tin kip thoi.

Trong trudng hgp NDT khong nim dugc
thong tin cu thé hodc khong kip phan hdi do
khong nhan dugc van ban xac dinh vi pham,
ho s& mac nhién bi xem 1a khong c¢6 nhu cau
gia han va bi thu hdi dat ma khong c6 co hoi
gidi trinh hay bao vé quyén loi. Day 1a riii ro
thu tuc 16n, c6 thé khién NDT mét toan bd
quyén sir dung dét va tai san gin lién véi dat
mot cach bi dong, du 16i khong nam & chu
thé ndy. Qua d6, quy dinh nay can duoc ra
soat dé bao dam tinh kha thi, cong bang va
hop 1y trong thuc té ap dung.

Bon la, mot han ché dang luu y 13 hién nay
chua ¢6 co ché khiéu nai, phan bién doc 1ap
trong qua trinh kiém tra, thanh tra dé bao dam
quyén loi cho NDT'. Theo quy dinh tai diém
¢ khoan 2 Piéu 31 Nghi dinh s6 102/2024/
ND-CP, sau khi co quan ¢ tham quyén kiém
tra hodc thanh tra phat hién dy an khong su
dung dét hodc cham tién do su dung dat, ho
s& dua ra két luan va kién nghi vé viée gia
han hodc thu hoi dat. Tuy nhién, phap luat
lai khong quy dinh rd quyén ctia NPT duoc
tham gia vao qua trinh nay, don cir nhu quyén
trinh bay y kién, cung cap tai liéu chimg minh
nguyén nhan khach quan, hay phan bién két
luan trude khi quyét dinh duoc ban hanh.

Viée thiéu co ché ddi thoai trude khi ban
hanh quyét dinh hanh chinh dan dén nguy co
két luan kiém tra thiéu khach quan, chua toan
dién hodc bo sot yéu to bat kha khang. Trong

9 Bui Viét Thi, Nghién civu cdc yéu t6 anh hwong dén tién do thiee hién die an dau tie phat trién do thi tai tinh Binh

Duong, Tap chi Xay dung, s6 4, nam 2024, tr. 136.

19 Nguyén Thanh Phuong, Mét s6 van dé viedng mdc trong Ludt Pat dai nam 2013 tac dong dén hoat dong dau
tw o Viet Nam hién nay, Tap chi khoa hoc Pai hoc Pong Nai, so6 22/2024, tr. 78.
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khi do, NPT chi co thé thuc hién quyén
khiéu nai hodc khoi kién hanh chinh sau khi
da bi xtr 1y, tire 1a sau khi dat bi thu hoi hoic
quyén loi bi anh hu:orng, dan dén nhﬁ:ng thi¢t
hai khong thé khéc phuc kip thoi. Pidu nay
tao ra sy mat can ddi trong tuong quan quyén
luc gitra co quan quan Iy nha nudc va NDT,
lam suy giam niém tin Vao moi truong dau
tu va di nguoc 1a1 nguyén tic phap 1y co ban
vé bao dam quyén dugc bao vé, phan bién
va tiép can cong 1y trong qué trinh ban hanh
quyét dinh hanh chinh.

Nam I, quy dinh hién hanh vé thoi han vi
pham ¢4 dinh 1a 12 thang khong sir dung dét
hodc 24 thang cham tién do, diéu nay chua
thuc su phu hop véi dac diém cua nhiéu loai
du 4n c6 tién d¢ dai hogc tinh chat dc thu.
Trén thuc té, viéc trién khai cac du 4n ha tz‘ing
ky thuat 16n, dac bi¢t 1a cac du an BT (xay
dung - chuyén giao), PPP (dbi tac cong tu)
hodc du an str dung von vay quéc té, thuong
phai trai qua qua trinh chuan bi dau tu phirc
tap va kéo dai do chiu sy diéu chinh cua
nhiéu quy dinh phap luat khac nhau. Cu thé,
Luat Pau tu cong ndm 2024 va Luat Dau tu
theo phuong thirc ddi tac cong tu nam 2020
cung cac vin ban huéng dan nhu Nghi dinh
s0 35/2021/ND-CP quy dinh chit ché vé quy
trinh lap, tham dinh, quyét dinh chu truong
dau tu, dam phan hop dong, huy dong va giai
ngan von. Pong thoi, Luat Xay dung nim
2014 hi¢n hanh va Luat Dau thau nim 2023
cling dit ra nhiéu diéu kién va thu tuc can
hoan tat tl'lIO’C khi khéi cong, nhu phé duyét
thiét ké, gidy phép xdy dung, lya chon NDT,
klem soat chi phi. D6i véi cac du an sir dung
vén ODA hodc von vay uu dai, Nghi dinh so0
114/2021/ND-CP yéu cau phai thuc hién quy
trinh dam phan, ky két hiép dinh vay va dap
tmg day du diéu kién giai ngan, khién qua
trinh chuan bj ¢6 thé kéo dai nhiéu ndm trude
khi c6 thé trién khai dy 4n trén thyc dia.

Viéc ap dung mot mbc thoi gian cung
nhac cho tat ca cac loai du 4an ma khong phan
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biét v& quy mo, ngudn von, hinh thirc dau
tu hay yéu cau phap 1y di kém, dé din dén
tinh trang 4p dung may moc, thiéu linh hoat.
Trong nhirng truong hop d6, NDT nghiém
tac nhung gip vuong mic khach quan van
¢6 thé bi xem 1a vi pham, tir d6 d6i mat voi
nguy co bi xtr 1y hanh chinh, budc ndp tién
su dung dat bd sung hodc tham chi bi thu hoi
dat mot cach bat hop 1y. Theo d6, néu khong
¢6 co ché phén loai va danh gia pht hop véi
tung loai hinh dy an, quy dinh hién hanh c6
thé tro thanh rao can cho cac du 4n 16n, gay
can trd thu hat dau tu vao céc linh vuc thiét
yéu cta nén kinh té.

Thir ba, quy dinh vé cach tinh tién gia han
stt dung dat theo khoan 8 Piéu 81 Luat Dat
dai 2024 va Diéu 15 Nghi dinh sé 103/2024/
ND-CP con boc 16 nhiéu han ché. Cu thé,
khoan tién bd sung khi gia han dugc tinh
theo cong thuc dua trén dién tich dat, bang
gia dat va hé s6 2% theo thoi gian gia han.
Tuy nhién, viéc st dung bang gia dat dugc
nhan dinh thuong thip hon nhiéu so véi gia
dat cy thé hodc gia thi truong, diéu nay co
thé din dén khoan tién bo sung thiéu tinh
ran de, khong phan anh ding gié tri st dung
dat, dong thoi tao ra su bat binh dang giira
cac du an co diéu kién tuong tu nhung khac
thoi diém. Nhin chung, dinh muc 2% cd dinh
cling khong phan hoa theo quy mé du an hay
mirc d6 vi pham, dan dén thiéu cong bang va
khong tuong xting véi lgi ich NDT thu dugc
tir viée kéo dai thoi gian gitr dt. Ngoai ra,
quy dinh khong cho phép khau trir chi phi
boi thuong, hd trg, tai dinh cu va khong ap
dung mién, giam tién st dung dat ddi voi
khodn tién gia han c6 thé gy thiét thoi cho
NDT trong nhing truong hop cham tién do
do nguyén nhan khach quan, nhu vudng mic
phép 1y, cham phé duyét quy hoach hodc céac
su kién bat kha khang. Cach tinh tién gia han
mang tinh may méc, chua c¢6 co ché danh gia
linh hoat vé& nguyén nhan cham trién khai,
d6ng thoi thi tuc hanh chinh phat sinh tir quy



trinh tinh toan va thu ndp ciling lam gia tang
ganh ning cho doanh nghiép. Do d6, can
xem xét ap dung gia dit cu thé thay vi bang
gia dat, phan loai nguyén nhan cham tién do
dé ap dung linh hoat, cho phép khau trir chi
phi hop phap NDT di chi tra va diéu chinh
mirc tinh bd sung sao cho cong bang, hop 1y
va pht hop véi thuc tién trién khai dy 4n.

Thir tw, khoan 2 DPiéu 15 Nghi dinh s
103/2024/ND-CP quy dinh: “khong dap dung
khau trir kinh phi boi thieong, hé tro, tai dinh
cw va khéng dp dung mién, giam tién sir dung
dat doi véi khoan tién bo sung khi gia han sir
dung dat”, diéu nay da dat ra nhiéu van dé
phap 1y va thuc tién can phan tich sau hon.
Cu thé nhu:

Mot Ia, ban chét ciia khoan tién bo sung
khi gia han la mgt nghia vu tai chinh phat sinh
trong truong hop NDT khong thuc hi¢n dung
tién do sur dung dat, phai xin gia han thém
t6i da 24 thang. Tuy nhién, day khong phai
1a nghia vu tai chinh ban dau trong qua trinh
giao dat, cho thué dat hay chuyén muyc dich st
dung dat, ma 1a hé qua phat sinh tir su cham
tré, c6 thé do 18i chii quan cia NDT, nhung
ciing ¢6 thé do nguyén nhan khach quan nhu
cham phé duyét quy hoach, khé khan vé giai
phong mat bang, vudéng mic phap 1y hodc
anh hudng cua thién tai, dich bénh. Trong khi
do, quy dinh hién nay khong c6 su phéan loai
nguyén nhan, ma ap dung dong loat mirc thu
va co ché nop bd sung d6i voi moi trudng
hop, tao ra su thiéu cong bang.

Hai la, d6i voi cac du an c6 chi phi boi
thuong, ho tro, tai dinh cu 16n, dic biét & cac
khu vyc d6 thi dong dan cu hoac cac vung
kho khan trong cong tac gidi phong mat
bang, NDT di phai chi mot khoan tai chinh
rat 16n dé c6 dugc mat bﬁng sach. Truoc
day, tai diém c khoan 2 Diéu 4 Nghi dinh s6
45/2014/NB-CP cho phép khau trir cac khoan
chi phi nay vao nghia vu tai chinh vé dat (d6i
v6i tién sir dung dat), gitp giam nhe ganh
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ning tai chinh cho NDT va thé hién nguyén
tac chia sé rui ro. Tuy nhién, véi quy dinh
tai khoan 2 Piéu 15 Nghi dinh s6 103/2024/
ND-CP cho thay toan bd phan chi phi boi
thuong, hd tro, tai dinh cu d6 khong duoc
khau trir khi tinh khoan tién ndp bd sung do
gia han, diéu nay sé khién NDT chiju “hai 1an
ganh nang”, khién NDT vira mat thoi gian va
tai chinh cho bdi thuong, vira phai ndp thém
khoan tién cb dinh theo cong thirc ap dit.

Ba la, viéc khong &p dung chinh sach
mién, giam tién st dung dat dbi véi khoan
tién bo sung nay ciing di nguoc lai tinh than
chung cua cac chinh sach dau tu, nhat 1a dbi
v6inhiing du 4n thude Iinh vuc khuyén khich
dau tu nhu gido duc, y té, cong ngh¢ cao,
moi trudng. .. Theo do, trén tinh than khoan
1 Diéu 15, khoan 1 Diéu 16 Luat Dau tw nam
2020 da liét ké cac du an trong cac linh vuc
trén duoc wu dai mién, giam tién sir dung
dat, dong thoi khoan 1 Diéu 157 Luat Pat
dai nam 2024 cling xéc lap co so dé mién,
giam tién sir dung dat d6i voi cac du an thude
linh vuc duge wu dii dau tu véi nhitng du
an dac biét nay, nhung néu xdy ra chdm tién
d6, khoan tién bd sung khi gia han s& khong
dugc hudng bat ky vu dii nao, ké ca khi du
an van thuoc dién dugc hudéng uu dai dau tu.
Piéu nay khong chi lam suy yéu tinh thong
nhat cta hé thong phap luat ma con khién céac
chinh sach wu dii du tu tré nén hinh thic,
thiéu hiéu qua thyc té.

Bén la, quy dinh khong cho phép khéu trir
chi phi va khong ap dung chinh sich mién,
giam d6i voi khoan tién bo sung khi gia han
thoi glan str dung dat trong truong hop du an
cham tlen d6 dang gy ra nhiéu hé qua tiéu
cuc ca vé hanh chinh 13n tai chinh. V& mat
hanh chinh, NDT phai lam vi¢c véi nhiéu co
quan khac nhau nhu S& Nong nghiép va Moi
truong, S Tai chinh, co quan thué va UBND
c6 thAm quyén dé xac dinh nghia vu tai chinh
bd sung, nhung lai khong c6 co ché linh hoat
dé phan loai va xtr 1y theo timg truong hop
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cu thé. Didu nay khong chi kéo dai thoi gian
thue hién tha tuc ma con khién NPT gap kho
khan trong vi€c gidi trinh, dac bi€t voi nhiing
du 4n c6 nguyén nhan khach quan nhu vudng
miéc quy hoach, giai phong mat bang. Vé tai
chinh, khoan tién bé sung khong duoc khau
trir céc chi phi thuc té ma NDT d4 bo ra (nhu
boi thuong, hd tro tai dinh cu), ciing khong
duoc ap dung chinh sach mién, giam du du
an thudc linh vuc duoc wu dai dau tu theo
Luat Pau tu va Luat Dat dai. Piéu nay dan
dén hé qua 1a NPT phai ganh chiu ap lyc tai
chinh kép, vira chiu chi phi dau tu ban dau,
vira ndp thém khoan tai chinh mang tinh chét
ché tai ma khong dugce hd tro tir phia Nha
nude, van dé nay c6 thé 1am suy yéu hiéu luc
thuc t& cua chinh sach uwu dii dau tu. Diéu
nay c6 thé khién nhiéu NDT e ngai khi trién
khai cac du an dai han c6 yéu t6 rui ro vé dat
dai, anh hudng tiéu cuc dén moi trudng dau
tu va hidu qua sir dung dét trong dai han.

3. Két luan va mdt so kién nghi hoan thién
phap luat

Ttr nhitng phén tich trén c6 thé thay, phap
luat diéu chinh dén viéc gia han thoi gian dua
dét vao sur dung ddi vé6i cac du an cham tién
do, dac biét 1a nghia vu tai chinh phat sinh
khi gia han, van con nhiéu han ché ca vé tinh
minh bach, tinh kha thi va tinh dong b trong
hé thdng phap luat. Bé bao dam sy hai hoa
giita muc tiéu quan 1y nha nudc va quyén loi
chinh déng cua NDT, viéc hoan thién phap
luat 1a can thiét trong g1a1 doan h1en nay.
Trén co s& do, tac g1a dé xuat mot sO giai
phap cu thé nham khic phuc nhimg vuéng
mac néu trén nhu sau:

Thir nhdt, vé khai niém “sy kién bat kha
khang”. Hién nay, Luat Dbat dai nam 2024
va cac nghi dinh huéng dan thi hanh chua
dua ra dinh nghia cu thé vé “su kién bat kha
khang”, trong khi day 1a yéu t6 then chot dé
NDT duge xem xét gia han thoi gian dua dat
vao sur dung. Viéc thiéu khdi niém nay dan
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dén ap dung khong théng nhat va co nguy
co bi lam dung hodc hiéu sai. Do d6, can
thiét phai luat hoa khai niém “sy kién bat
kha khang” theo huéng théng nhat véi B
luat Dan sy, trong d6 bao dam du ba tiéu chi:
khach quan, khong thé luong trude va khong
thé khic phuc. Dong thoi, can ban hanh vin
ban huéng dan cy thé tiéu chi xac dinh va co
quan co tham quyén cong nhan sy kién bat
kha khang nhim bao dam tinh minh bach va
kha thi khi 4p dung.

Thir hai, vé mbc thoi gian tinh gia han
tién do st dung dat. Quy dinh hién hanh dang
sir dung ba méc thoi diém khac nhau dé tinh
thoi diém gia han (ngay hét han tién do, ngay
hét thoi han khic phuc theo két luan thanh
tra, ngay c6 van ban xac nhan sy ki¢n bat kha
khéang), gy kho khan cho NPT trong viéc
xéac dinh chinh xac thoi diém ndp ho so. Dé
khic phuc, can sira doi theo hudng don gian
hoa, rit gon cac mdc thoi gian hodc thiét lap
mot quy trinh minh bach, dé 4p dung. Ngoai
ra, can co hudng dan dudi dang so dd hoac vi
du cu thé d& NPT c6 thé d& dang tra ctru va
thuc hién dung thoi diém, han ché nguy co bi
thu hoi dat vi 18 thi tuc.

Thir ba, vé tiéu chi danh gid nguyén
nhan cham tién do. Hién tai, phap luat chua
quy dinh rd céc tiéu chi dé xac dinh nguyén
nhan cham tién d6 1a do 18i cia NPT hay do
yéu t6 khach quan. Piéu nay dan dén tinh
trang danh dong trach nhiém, trong d6 NDT
c6 thé bi xtr 1y ngay ca khi vuéng mic dén
tr chinh sach, quy hoach hodc thu tuc hanh
chinh. Dé bao dam cong bang, can bd sung
céc tiéu chi danh gia nguyén nhan cham tién
do trong cac vin ban huéng dan, nhu: thoi
gian chd tham dinh, phé duyét quy hoach
giai phong mit bang kéo dai, vuéng mic
trong thu tuc dau tu, hodc anh huong cua
dich bénh, thién tai. Déng thoi, co quan
quan 1y can co trach nhiém xac minh rd
nguyén nhan va coéng bd cong khai két qua
trude khi ra quyét dinh xt 1y.



Thir tir, vé& thoi han 15 ngay ndp hod 50
xin gia han. Khoan 2 Diéu 31 Nghi dinh s6
102/2024/ND-CP quy dinh thoi han chi 15
ngdy dé NPT nop hd so ké tir ngay nhan
duoc van ban xéc dinh sy kién bat kha khang
la qua ngan, nhit 14 véi cac du an 16n hodc co
yéu t6 nude ngoai. Trong nhiéu trudng hop,
NDT khong kip thu thap hd so, tai liéu can
thiét hodc khong nhan dugc van ban kip thoi
do tha tyc hanh chinh cham tré. Vi vay, can
kién nghi kéo dai thoi han nay 1én 30 ngay
lam viéc dé phu hop véi thyc tién, dong thoi
b6 sung quy dinh rd vé phuong thirc thong
bao chinh thirc cho NPT va xac nhan thoi
diém NPT nhan dugc van ban 1am can ct
tinh thoi han.

Thir ndm, vé co ché phan bién trong qua
trinh thanh tra, kiém tra. Mot trong nhiing
han ché 16n hién nay la NPT khong c6 co
hoi phan bién, cung cép tai li€u, giai trinh
chinh thirc trong qué trinh thanh tra, kiém
tra tién do st dung dit. Quy trinh thanh
tra thuong dugc thuc hién mot chiéu, din
dén két luan co thé chua phan anh day du
hoan canh thyc té Va quyén lo1 hop phap
cua NDT. Vi Vay, can bd sung quy dinh bat
budc vé viée to chuc ddi thoai, ldy y kién
phan hoi ciia NDT trude khi ban hanh két
luan thanh tra. Bén canh d6, c6 thé thiét
1ap mot hoi dong danh gia doc 1ap hodc t6
chuyén gia hd tro co quan c6 tham quyén
trong viéc danh gia nguyén nhan chim tién
do, dac biét véi cac du an quy mo 16n hoac
c6 tinh chit phuc tap.

Thir sau, thoi han gia han st dung dat
dang 4p dung mot cach cimg nhéc. Theo quy
dinh hién hanh, thoi han gia han chi duogc
gi6i han ¢ muc t6i da 12 thang hodc 24 thang
tuy truong hop. Tuy nhién, cach &p dung nay
khong phu hop voi dac thu cua ting loai du
an, dac biét 1a du an c6 quy mé 16n, nhiéu giai
doan trién khai, hodc chiu anh hudng boi diéu
kién khach quan kéo dai. Theo do, nha lam
luét can can nhéc sira ddi quy dinh theo hudng
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phan loai dy an (dy &n kinh doanh thuong
mai, du 4n ha ting k¥ thuat, dy an BT, PPP...)
va cho phép UBND cép tinh dugc quyén xem
xét didu chinh linh hoat thot glan gia han phu
hO’p v6i thuc té trién khai. Didu nay s& gop
phan tao diéu kién thuén lgi cho NPT, dong
thoi bao dam quan ly chat ché hon.

Thir bdy, cach tinh tién gia han sir dung
dat con may moc, khi vi¢c tinh tién gia han
su dung dét duoc ap dung theo muc 2% gia
tri quyén sir dung dat tinh theo bang gia
dat. Cach tinh nay mang tinh hinh thirc va
khong phan anh ding gia tri thi trudong, cling
nhu mic do vi pham cua tung du an. Bén
canh do, khong phan bi¢t gitra cac du an co
nguyén nhan khach quan va cac truong hop
cham tién d6 do 16i cht quan. Do d6, can sira
d6i theo hudng: ap dung gia dat cu thé, phan
loai mirc vi pham va quy mé du an, dong thoi
cho phép khau trir chi phi bdi thuong, hd tro,
tai dinh cu da thuc hién. Ngoai ra, can c6 co
ché xem xét mién, giam nghia vu tai chinh
voi cac du an trong linh vuc uu dai dau tu
hodc gap rui ro bat kha khang.

Thir tdm, vé viéc khong cho phép khau
trir chi phi giai phong mit bang va khong
4p dung mién, giam tai chinh. Thyc tién cho
thy, nhiéu NDT d3 bo ra sd tién rat 16n dé
thue hién bdi thudng, giai phong mat bang
nhung khi xin gia han lai khéng duoc khau
trur chi phi nay vao khoan tai chinh phai nop
thém, gay thiét hai khong nho cho doanh
nghiép. Bén canh d6, quy dinh hién hanh
cling khong cho phép ap dung co ché mién,
giam hodc tam hoan nghia vu tai chinh trong
truong hop du 4n cham tién do vi nguyén
nhan khach quan. Do d6, can kién nghi sira
d6i quy dinh theo hudng cho phép khau trir
chi phi giai phong mit bang vao tién gia han
va ap dung chinh sach mién, giam hop 1y cho
cac du an thudc dién dugc khuyén khich dau
tu hoac gdp kho khan khach quan. Viéc nay
khong chi hd trg NDT ma con thuc day tién
do trien khai dy 4nm
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Tém tat:

Bai viét ban luan vé trach nhiém lién d6i bdi thudng thiét hai cia ngudi thi
cong voi cac chu thé khac trong trach nhiém boi thuong thiét hai do nha
cua, cong trinh xay dung khac gay ra, so sanh quy dinh cua Bo luat Dan sy

Viét Nam v6i quy dinh cia BO luat Dan sy mot s nudc vé van dé nay va
dura ra kién nghi hoan thién phép luat.

Abstract:

The article discusses the joint liability for damages of contractors together
with other parties in cases of compensation for damages arising from houses
and other construction works. It compares the provisions of the Vietnamese
Civil Code with those of the Civil Codes of several other countries on this
issue, and offers recommendations to perfect the law.

Trach nhiém dan su lién d6i boi thuong
thiét hai (BTTH) 1a trach nhi¢m dan su do
nhiéu nguoi cing gay ra thiét hai va phai
cung chiu trach nhiém bdi thuong. Thuc té
trong nhiéu su kién gay thi¢t hai do nha ctra,
cong trinh xay dung (CTXD) giy ra ton tai
nhiéu chu thé co trach nhiém boi thuong, vi
vay ma trach nhiém lién déi phat sinh. Nhom
chu thé nay bao gém chu s hitu, nguoi
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chiém hitu, ngudi duoc giao quan 1y sir dung
nha cua, CTXD khac va nguoi thi cong. Vay,
luat quy dinh truong hop nao nguoi thi cong
phéi chiu trach nhiém lién d61 BTTH cung
v6i cha s hitu, nguoi chiém hitu, nguoi
dugc giao quan ly, sir dung nha ctra, CTXD
khac. Liéu rang v6i nhitng quy dinh phéap
luat hién hanh c6 thé giai quyét triét dé duoc
véan dé hay khong?



1. Khai quat vé trach nhiém lién déi boi
thwong thiét hai ciia ngwoi thi cong trong
trach nhiém béi thwong thiét hai do nha
cira, cong trinh xay dung khac giy ra

Quy dinh vé trach nhiém lién d6i BTTH
cua nguoi thi cong 1a mot quy dinh hoan toan
moi cua B luat Dan sy (BLDS) nam 2015
so voi nhitng BLDS da ban hanh truge do.
Cu thé tai doan 2 Diéu 605 BLDS nam 2015
quy dinh: “Khi nguoi thi cong c6 16i trong
viéc dé nha cira, CTXD khac gdy thiét hai thi
phai lién déi boi thuong”.

BLDS ndm 2015 khong dinh nghia khai
niém “nguoi thi cong”. Tuy nhién, dudi goc
d6 ngdn ngir, “thi cong” 1a “tién hanh xay
dung cong trinh theo thiét k&”'. Dudi goc do
phap 1y, “thi cong xay dung cong trinh gdm
xdy dyng va lap dat thiét bi d6i voi CTXD
m&i, stra chita, cai tao, di doi, tu bd, phuc
hoi; phd d& cong trinh; bdo hanh, bao tri
CTXD™2. Vay “ngudi thi cong” dugc hiéu
12 nguoi tién hanh hoat dong xay dung va
lap dat thiét bi ddi véi CTXD moi, sira chita,
cai tao, di doi, tu bo, phuc hdi; pha d& cong
trinh; bao hanh, bao tri CTXD theo thiét ké.

Tuy nhién, dbi voi ngudi thi cong cong
trinh nhung lai lam hu hong, sup do, sut
16... cong trinh 1an can thi khong thudc dbi
tuong 4p dung Piéu 605. Thiét hai xay ra
trong truong hop nay khong phai do nha cua,
CTXD khac gay ra ma do hanh vi trai phap
luat, c6 18i ctia ngudi thi cong trong qua trinh
thi cong gay ra. Do vy, vé nguyén tic, chii
thé nao thuc hién hanh vi trai phap luat giy
thiét hai, chu thé do phai chiu trach nhi¢ém
bdi thudng (chir khong phai chi sé hitu cong
trinh). Co so phéap 1y ap dung trong truong
hop nay 1a khoan 1 Piéu 584 BLDS nim
2015 (trach nhiém BTTH do con nguoi gay
ra) ma khong phai Piéu 605 BLDS nam 2015
(BTTH do nha ctra, CTXD gay ra).
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Trach nhiém BTTH cua nguoi thi cong
duoc xac dinh cu thé nhu sau:

Néu céng trinh dang trong qud trinh thi
cong ma gay thiét hai: Thiét hai xay ra trong
truong hop nay khong phai do tu than nha
ctra, CTXD khéc gady ra ma do hanh vi trai
phap luat gay ra, do vay, khong ap dung Piéu
605 BLDS nam 2015 dé giai quyét. Néu thiét
hai x4y ra hoan toan do hanh vi trai phap
luat ctia nguoi thi cong, nguoi thi cong chiu
trach nhiém bdi thuong toan bo thiét hai theo
khoan 1 Diéu 584 BLDS nam 2015. Néu
thiét hai xay ra do hanh vi trai phap luat, co
16i ctia ngudi thi cong va chi s hiru, ngudi
chiém hiru, nguoi duoc giao quan 1y, sir dung
nha ctra, CTXD khac thi nguoi thi cong va
chi s¢ hitu, nguoi chiém hitu, nguoi dugc
giao quan ly, st dung nha ctra, CTXD khac
phai lién déi chiu trach nhiém BTTH theo
Diéu 587 BLDS niam 2015. Néu giita cac bén
c6 thoa thuan vé viéc boi thuong thi chu thé
chiu trach nhiém BTTH dugc xac dinh theo
su thoa thuan giita cac bén (voi diéu kién
théa thuan khong trai phap luat, khong trai
dao dtrc xa hoi, khong nham trén tranh nghia
vu boi thuong).

Néu céng trinh da hoan thanh hodc tuy
chwa hoan thanh nhung nguoi thi cong da
ban giao cong trinh cho chu so hitu, nguoi
chiém hitu, nguwoi dwoe giao qudan 1y, sir
dung nha cwa, CTXD khac (do thanh ly,
cham dirt hop dong thi céng): trong truong
hop ndy ching ta phai phdn biét: (1) Néu
thi¢t hai xdy ra hoan toan do hanh vi trai
phap ludt cua nguoi thi cong, nguodi thi
cong chiu trach nhiém BTTH toan bd theo
nguyén tic quy dinh tai khoan 1 Diéu 584
BLDS nim 2015; (2) Néu thiét hai xay ra
do hanh vi trai phap luat, c6 16i ciia ngudi
thi cong va cua chu sé hiru, nguoi duoc giao
quan ly, st dung nha cua, CTXD khéc thi

Y Vién Ngon ngir hoc, Tur dién Tiéng Viéet, Nxb. Pa Nﬁng, nam 2003, tr. 936.

2 Khoan 38 Piéu 3 Luat Xay dung nim 2014.
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khi d6 nguoi thi cong va chu s¢ hiru, nguoi
duogc giao quan ly, sir dung nha ctra, CTXD
khac phai lién do1 chiu trach nhiém BTTH
theo Piéu 587 BLDS nim 2015; (3) Néu
thiét hai xdy ra do hanh vi trai phéap luét,
c6 16i ctia ngudi thi cong va do su tac dong
cua nha cira, CTXD khac thi chu sé hiru,
ngudi chiém hiru, ngudi duge giao quan
1y, st dung nha ctra, CTXD khac va ngudi
thi cong phai lién ddéi chiu trach nhi¢m
BTTH theo doan 2 Diéu 605. Mic du trong
truong hop nay, chi sé hiru, ngudi chiém
hitu, nguoi dugce giao quan ly, st dung nha
cua, CTXD khéc khong c6 hanh vi trai phap
luat, c6 16i nhung véi tu cach 1a ngudi duge
huong loi ich tir viée khai thac, sir dung nha
cura, CTXD khac nén khi nha ctra, CTXD
khac gay thiét hai thi ho phai lién déi chiu
trach nhiém BTTH cung nguoi thi cong.
2. Mt s6 van dé vweéng mic vé trach nhiém
lién déi boi thwong thiét hai ciia ngudi thi
cong v6i chit sé' hiru, ngudi chiém hiru,
nguwoi duwgc giao quan ly, sir dung nha cira,
cong trinh xay dung khac

Quy dinh vé trach nhiém lién d6i noi
chung (theo Piéu 587 BLDS nim 2015)
va trach nhi¢m lién d61 BTTH cua nguoi
thi cong (theo doan 2 Piéu 605 BLDS nim
2015), con tdn tai mot sd vuong méc sau:

Thir nhdt, quy dinh tai doan 2 Diéu 605
BLDS hién hanh chua tao dugc co sé phap
Iy vitng chic trong viéc xac dinh diéu kién
lam phat sinh trach nhiém lién déi1 BTTH
gitra nguoi thi cong véi cha s¢ hitu, nguoi
chiém hiru, ngudi duoc giao quan 1y, st dung
nha cira, CTXD khéc. Theo Piéu 587, trach
nhi¢m lién déi chi phat sinh khi thiét hai la
do hanh vi trai phap luat, c6 15i cta nhiéu
nguoi cung gay ra. Trong khi do, doan 2
Piéu 605 BLDS niam 2015 lai quy dinh vé
hanh vi trai phap luat, co 16i ctia mot minh
ngudi thi cong, ma khong dé cap dén vi sao
chu s¢ hiru, nguoi chiém hitu, nguoi dugc
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giao quan ly, st dung nha ctra, CTXD khac
phai lién ddi chiu trach nhiém BTTH cung
ngudi thi cong. Piéu nay da dan dén nhiéu
cach hiéu khac nhau trén thyc té.

Thir hai, ngay ca khi doan 2 Biéu 605 duoc
hiéu theo cach nhu d3 phan tich ¢ trén, d6 la:
Trach nhi¢m lién déi gitra nguoi thi cong voi
chu s¢ hiru, ngudi chiém hiru, nguoi dugc
giao quan ly, st dung nha ctra, CTXD khac
phat sinh khi thiét hai xdy ra do hai nguyén
nhan cung tac dong: (1) La hanh vi trai phap
luat, co6 16i ctia nguoi thi cong; (2) La do sy
tu than tac dong cua nha ctra, CTXD khéc thi
ca Diéu 587 va doan 2 Diéu 605 van chua
bao quat dugce hét moi truong hop trén thuc
té. Boi 18, Diéu 587 moi chi quy dinh vé trach
nhiém lién d61 BTTH trong truong hop thiét
hai do hanh vi trai phéap luat, c6 16i cuia nhiéu
ngudi cung gy ra va doan 2 Piéu 605 moi
chi quy dinh vé trach nhiém lién d6i trong
truong hop thiét hai vira do hanh vi trai phap
luat, c6 16i cia ngudi thi cong, vira do su tac
dong nha ctra, CTXD khéc cung gy ra ma
chua c6 quy dinh trach nhiém lién déi trong
hai truong hop: (1) Thi¢t hai do su tdc dong
ctia nhiéu CTXD néi riéng (do nhiéu tai san
nodi chung) cung gay ra; (2) Thi¢t hai do tai
san thudc s hitu chung ctia nhiéu nguoi gay
ra. Vi du: Nha cua ca A va B cung xay moi,
sau khi xay xong hai can nha da tao nén mét
lyc ép 16n 1én bé mat dat khién cin nha cia
C bi nghiéng lun, x¢é tuong, nut san... Thiét
hai cho C trong truong hop nay 1a do sy cung
tdc dong tir ca hai can nha ctia A va B. Trong
truong hop nay, chung ta phai 4p dung quy
dinh nao dé giai quyét?

Thir ba, doan 2 Diéu 605 moi chi quy
dinh trach nhiém lién déi ctia nguoi thi cong
ma khong quy dinh vé trach nhiém lién doi
ctia nhirg chu thé khac nhu nguoi thiét ké,
nguoi khao sat, nguoi giam sat... khi nhiing
chu thé nay ciing c¢6 hanh vi trai phap luat, co
16i gay thiét hai.



Trong khi do, nhu da phan tich, nha
ctra, CTXD khéc 1a san pham duogc tao ra
boi nhiéu ngudi, qua nhiéu cong doan, ma
trong d6 chat lugng cta cong doan trude
anh huong tryuc tiép dén chat luong cua cong
doan sau, anh huong dén chét luong cua ca
cong trinh. Tuy nhién, BLDS nam 2015 lai
chi quy dinh trach nhiém cia nguoi thi cong
ma khong quy dinh trach nhiém cta nguoi
thiét ké, khao sat, giam sat... Diéu nay la
khong cong bang.

Nghién ctru phap luat dan sy ctia mot sb
qudc gia co thé thdy, quy dinh trach nhiém
BTTH cua nguoi thi cong thuong duogce tach
riéng thanh mot diéu luat doc 1ap. Nguoi
thi cong phai chiu trach nhiém khong chi
vo1 nguoi bi thiét hai ma con véi ca chu so
hitu nha cira, CTXD khéc. Pién hinh nhu tai
Phép, bén canh Piéu 1386 quy dinh trach
nhi¢ém BTTH cuia chu s¢ hitu do su sup db
clia mot toa nha thi Piéu 1792 BLDS Phap
cling quy dinh: “Nguwoi xdy dung cong trinh”
(bao gdm: kién trac su, nha thau, ky thuat
vién hodc nguoi khac ¢6 quan hé hgp dong
thué dich vu véi cht cong trinh; ngudi ban
cong trinh ma ho da xay dung hoac da thué
xay dung xong; nguodi da thuc hién mdt
nhiém vu dugc coi nhu nhi€ém vu cia nguoi
cung ung dich vy, mac du da hanh dong voi
tu cach nguoi duge uy quyén cua chu cong
trinh®) phai “chiu trach nhiém d6i vé6i chu
cong trinh hodc ngudi mua cong trinh, vé moi
thiét hai, ké ca nhiing thiét hai do khuyét tat
ctia nén dat gay ra, lam cho cong trinh khong
vimng chic hodc thiét hai gay ra cho mot bo
phan cdu thanh hodc mot phén thiét bi cua
cong trinh 1am cho cong trinh khong sur dung
dugc dang muc dich™. Thoi han phai chiu
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trach nhiém cua nguoi xay dung cong trinh
1a 10 nam ké tir ngay nghiém thu cong trinh
(Diéu 2270 BLDS Phap). Trong thoi han 10
nam ké tir ngdy nghiém thu cong trinh, néu
nha ctra, CTXD khéc bi sup db gay thiét hai
ma nguyén nhan dén tir viéc xay dung thi
cht s6 hiru van phai bdi thuong cho ngudi bi
thiét hai nhung sau d6 c6 quyén kién yéu cau
“nguoi xdy dung cong trinh” phai boi thuong
lai cho minh.

Phap luat mot sd qubc gia trén thé gidi,
bén canh quy dinh vé trach nhiém BTTH cua
nguoi thi cong thi cling quy dinh cé trach
nhiém BTTH cua kién truc su, k¥ su, ngudi
giam sat. Vi du: Piéu 1591 BLDS Tay Ban
Nha quy dinh cé trach nhi€ém cda nha thau
xay dung va kién tric su, theo d6: “Nha thau
ciia cong trinh bi sup d6 do khiém khuyét
trong xay dung s€ phai chiu trach nhi¢m
BTTH néu su sup d6 d6 xay ra trong vong
10 nam ké tir ngdy cong trinh hoan thanh; ky
su - nguoi quan Iy CTXD - phai chiu trach
nhiém trong thoi gian tuong tu néu su sup do
12 hau qua cua khiém khuyét trong nén dat
hodc do 13i trong quan 1y. Néu thiét hai xay
ra do 13i ctia nha thau thi thoi han trén sé kéo
dai 15 nam™.

Thir tw, doan 2 Diéu 587 méi chi quy
dinh vé trach nhiém lién déi BTTH giita
nguoi thi cong véi chi s¢ hitu, ngudi chiém
hiru, nguoi dugce giao quan ly, sir dung nha
cua, CTXD khac ma chua quy dinh cu thé
vé cach tinh mirc bdi thudng cu thé cua
ting chu thé, theo do: “Trach nhiém bdi
thuong cua tung nguoi cung gy thiét hai
dugc xéac dinh tuong Ung véi muc do 16i
ctia mdi nguoi”. Tuy nhién, trong truong
hop nay, chi mdt minh nguoi thi cong co

% Piéu 1792-1 Bo luat Dan sy Cong hoa Phap, https://www.legifrance.gouv.fr/affichCodeArticle.
do?cidTexte=LEGITEXT000006070721&idArticle=LEGIARTI000006438858, truy cap ngay 29/12/2023.
9 Pidu 1792 BoO luat Dan sy Cong hoa Phap, https://www.legifrance.gouv.fr/affichCodeArticle.
do?cidTexte=LEGITEXT000006070721&idArticle=LEGIARTI000006438858 , truy cép ngay 29/12/2023.
9 Piéu 1591 Bo ludt Dan sy Tdy Ban Nha, http:/landwise.resourceequity.org/record/1080, truy cap ngiy

29/12/2023.
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16i; cht s& hiru, nguoi chiém hitu, nguoi
dugc giao quan ly, sir dung nha ctra, CTXD
khac khong c6 16i. Vay mirc bdi thuong ciia
nguoi thi cong va chu s hiru, nguoi chiém
hiru, nguoi dugce giao quan ly, sir dung nha
ctra, CTXD khac s€ duoc xac dinh theo tiéu
chi nao? Pay 1a vin dé¢ ma BLDS nam 2015
van chua dé cap dén.

Ngodi ra, van dé& quan trong ma BLDS
hién hanh chua dé cap dén d6 1a thach thic
phap 1y lién quan dén phap luat vé boi thuong
thi¢t hai do nha ctra, CTXD khéc gay ra ma
nhitng nha cira, CTXD nay 1a san pham do tri
tu¢ nhan tao (Al) tao ra.

Hién nay, véi tbe do phat trién nhanh
chéng cua cong nghé va viéc su dung thuc
té Al ngay cang nhiéu, doi hoi phai thay doi
quy dinh phap luat, chiang han nhu can phai
co cau lai h¢ thong phap luat. Néu tri tu¢ nhan
tao (robot tri tu¢ nhan tao) duogc tao ra giéng
nhu con ngudi la cé suy nghi va cam xuc, thi
phap luat phai duoc thay d6i dé ma hoa vai
trd ca robot trong xa hoic. Dicu d6 c6 nghia
1a cac nha 1am luat phai xem xét khuon kho
phap 1y hién co va sira d6i, b6 sung cho thich
g véi sy thay ddi ctia xa hoi.

Maic du pham vi hoat dong cua Al chua
duoc phap luat quy dinh cu thé, nhung ching
ta van phai giai quyét vin dé trach nhiém d6i
véi cac thiét hai do hanh dong cua Al gay ra.
Theo quy dinh hi¢n hanh, céc thi¢t hai giy ra
boi hanh dong bat hop phap ciia ngudi khac
déu phai dugc boi thuong. Mau chét 1a cho
dén thoi diém hién tai, cic nha lam luat lai
khong cong nhan Al 1a mot chii thé cta phép
luat. Piéu nay dong nghia v6i viéc Al khong
thé chiju trach nhiém c4 nhan vé nhitng thi¢t
hai ma né gay ra. Vi vay, mot loat cau hoi
dugc dat ra: Al c6 kha ning gay nguy hiém
va c6 thé gay ra thiét hai khong? Al c6 thé

tu chiu trach nhi€ém cho hanh dong cua minh
hay khong? Cac quy dinh cta phép lut dugc
stt dung trong cac trudng hop bdi thuong
thiét hai do Al gay ra la gi?

Tir nhitng phan tich trén cho thiy, quy
dinh v& trach nhiém lién d6i noéi chung,
trach nhiém lién ddi trong truong hop nha
ctra, CTXD khéc gay thiét hai noi riéng theo
quy dinh ctia BLDS ndm 2015 hi¢n nay con
nhiéu diém chua rd rang, chua cu thé, can co
su stra d6i, bd sung cho phu hop ca vé 1y luan
va thuc tién.

3. Kién nghi hoan thi¢n quy dinh phap
ludt vé trach nhiém lién déi bdi thwong
thiét hai cia nguwoi thi cong véi chu sé&
hitu, ngwoi chiém hiru, ngudi duoc giao
quan ly, sit dung nha ctra, cong trinh xay
dung khac

Thir nhdt, kién nghi sira doi doan 2 Diéu
605 BLDS nam 2015 theo hwong lam ro
hon co s¢ dé buc chii s¢ hivu, nguwoi chiém
hitu, ngwoi dwoc giao quan Iy, swr dung nha
cita, CTXD khac phdai chiu trach nhiém
lién doi BTTH cung nguwoi thi cong

C6 thé thiy, viéc quy dinh budc nguoi thi
cong phai chiu trach nhiém BTTH néu c6
16i trong viéc dé nha cira, CTXD gay thiét
hai 12 ding dan va can thiét, nham nang cao
trach nhi¢m ctia nguoi thi cong. Tuy nhién,
cach doan 2 Piéu 605 BLDS niam 2015 quy
dinh: “Khi ngudi thi cong c6 13i trong viée
dé nha cira, cong trinh xay dung khac giy
thiét hai thi phai lién d6i boi thuong” (cling
chu so hitu, nguoi chiém hitu, nguoi duoc
giao quan ly, st dung nha ctra, CTXD khac)
nhu hién nay la chua rd rang. Quy dinh c6
thé dan dén cach hiéu 1a: Thiét hai xdy ra
hoan toan do hanh vi trai phap luat, c6 16i
cua mOt minh nguoi thi cong nhung chu
so hitu, nguoi chiém hitu, ngudi duge giao

9 Richard C. Sherman (1998), The Surge of Artificial Intelligence: Time To Re-examine Ourselves, Implications:
Why Create Artificial Intelligence?, http://www.units.muohio.edu/psybersite/ cyberspace/aisurge/ implications.

shtml, truy cap ngay 23/12/2023.
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quan ly, sir dung nha ctra, CTXD khac van
phai lién d61 BTTH cung nguoi thi cong.

Hon thé, viéc chi quy dinh trdch nhiém
BTTH cua nguoi thi cong ma khong quy
dinh trach nhiém ctia ngudi khao sat, thiét
ké, giam sat... ciing 1a chua phu hop. CTXD
13 san pham cuia hoat dong x4y dung bao gdbm
nhiéu khau do nhiéu chu thé thuc hién. Tuy
nhién, BLDS ndm 2015 da “bo sét” nhiing
cha thé khac ma chi quy dinh trach nhiém
BTTH ctia ngudi thi cong. Vi vdy, nén bd
sung thém quy dinh chiu trach nhiém BTTH
d6i voi mot s6 chu thé tham gia vao qué trinh
xdy dung cong trinh nhu nguodi khao sat,
nguoi thiét ké, ngudi giam sat...

Tir nhitng phan tich trén, ching t6i kién
nghi stra d6i doan 2 Piéu 605 BLDS nam
2015 theo hudng lam rd hon co sé dé budc
chu so hitu, nguoi chiém hitu, nguoi duogc
giao quan ly, st dung nha ctra, CTXD khéc
phai chiu trach nhiém lién déi BTTH cung
nguoi thi cong bang cach bd sung thém quy
dinh vé trach nhiém cua: kién tric su, ky
su, nguoi giam sat, nguoi khao sat cung véi
trach nhiém ctua nguoi thi cong. Theo do,
doan 2 Diéu 605 nén tach thanh mot khoan
doc lap (thay vi chi 12 mot doan nhu hién
nay). Cu thé:

“2. Khi nguoi thi cong, nguoi khao sat,
nguoi gidm sdt, kién tric s va ky sw cé
16i trong viéc dé CTXD gdy thiét hai thi
phdi chiu trach nhiém BTTH. Khi CTXD
gady thiét hai ¢6 mét phan 16i ciia nguoi thi
cong, nguoi khdo sat, giam sdt, kién triic
sw, ky sw thi nhitng chii thé nay phdi lién
déi BTTH cing chii s6 hitu, ngueoi chiém
hitu, nguoi duoc giao quan 1y, sir dung nha
cura, CTXD khac”.

Viéc quy dinh nhu vay néu thiét hai xay
ra hoan toan do 15i ctia ngudi thi cong, ngudi
khao sat, nguoi giam sat, kién triic su va
k¥ su thi nhitng chi thé ndy phai chiu trach
nhiém BTTH. Néu thiét hai xay ra mot phﬁn
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do 15i ctia nhitng chi thé nay, mot phan do
su tu than tdc dong cua nha ctra, CTXD khac
thi nhitng chii thé nay phai lién d6i chiu trach
nhiém BTTH cung véi chu s¢ hitu, nguoi
chiém hiru, nguoi duoc giao quan 1y, sir dung
nha ctra, CTXD khac.

Thik hai, kién nghi bé sung quy dinh vé
trach nhiém BTTH do tai sdn gdy ra noi
chung

Nhu da phan tich ¢ trén, BLDS nam 2015
moi chi quy dinh trach nhiém lién doi trong
truong hop “nhiéu nguoi cing gdy thiét
hai” ma chua c6 quy dinh vé trach nhiém
lién do1i trong truong hop mat tai san thudc
quyén so hitu chung cta nhiéu nguoi gay
thiét hai hodc nhiéu tai san cta nhiéu chu
50 hitu cing gy thiét hai. Dicu nay da gy
khé khan cho Toa an trong viée giai quyét
tranh chép trén thuc té. Dé tao co sé phap ly
cho viéc xac dinh chua thé chju trach nhiém
BTTH trén thuc té, bao dam quyén va loi
ich hop phap ctia nguoi bi thi€t hai, cac tac
gia kién nghi bd sung quy dinh vé trach
nhiém lién déi trong truong hop tai san
thudc quyén so hitu chung cta nhiéu ngudi
gdy thiét hai va nhiéu tai san cta nhiéu chu
sO hiru cing gy thiét hai cu thé tai Diéu
587 BLDS nam 2015 nhu sau:

Mot la, bd sung thém khoan 2 cho Diéu 587:

“2. Trach nhiém lién doi ciing dp dung
trong truong ho’p tai san thuée quyén sé hiru
chung ciia nhiéu ngum gay thiét hai hodac
nhiéu tai san cia nhiéu chii sé hitu cing gdy
thiét hai. Trach nhiém boi thuong cua cac
chu so hitu dwoc xac dinh twong vng voi mirc
do gdy thiét hai ciia tai san; néu khéng xdc
dinh dwoc mure do gdy thiét hai cua tung tai
san thi ho phdai BTTH theo phan bang nhau”.

Hai la, d6i lai tén goi cua diéu luat: “Boi
thwong thiét hai do nhiéu nguoi cing gay ra”
thanh “Trdch nhiém lién déi boi thuwong thiét
hai” dé bao quat ca truong hop trach nhiém
lién déi khi tai san gay thiét haim
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Tém tit:

Tinh trang lam dung cac chét kich thich hién nay & Viét Nam ngay cang
gia ting da tré thanh van dé nhirc nhdi trong xd hoi. Nguoi st dung chat
kich thich ¢6 thé din dén hanh vi xAm pham tai san, tinh mang, strc khoe,
danh dy, nhan pham, uy tin, quyén va loi ich hop phép cua chu thé khac,
tir d6 gdy ra nhirng thiét hai ca vé vat chit va tinh thin. Chinh vi vy,
viéc 1am rd nhirng diéu kién phat sinh trach nhiém bdi thuong thiét hai do
ngudi dung chat kich thich gay ra la can thiét dé tao co sd cho viéc bao vé
céc quyén va loi ich hop phap cua cac chi thé khi bi xdm pham trong xa
hoi. Bai viét tap trung phén tich nhitng vin d& co ban lién quan dén diéu
kién phat sinh trach nhiém bdi thudng thiét hai do ngudi ding chat kich
thich gay ra, tir d6 x4c dinh nhirng han ché va dé xuat mot s kién nghi
hoan thién phap luat.

Abstract:

The increasing abuse of stimulants in Vietnam has become a pressing social
issue. Stimulant users may engage in acts that infringe upon the property,
life, health, honor, dignity, reputation, and legitimate rights and interests
of others, causing both material and moral damage. Therefore, clarifying
the conditions for incurring liability for damages caused by stimulant
users is essential to protect the legal rights of infringed parties. The article
focuses on analyzing basic issues regarding these conditions, identifying
limitations, and proposing recommendations to improve the law.

gdy thiét hai trai phap luat; (iv) C6 16i cua
nguoi gay thi€t hai hodc nguoi khac. La mot

Thong thudng, trach nhiém boi thudng
thiét hai (TNBTTH) ngoai hop dong s& phat
sinh khi ¢ du cac diéu kién sau: (i) C6 thiét
hai thuc té xay ra; (i) C6 hanh vi gy thiét
hai trai phéap luat; (iii) C6 mdi quan hé nhan
qua gitra thi¢t hai thuc té xdy ra va hanh vi
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truong hop cu thé cia TNBTTH ngoai hop
ddng, TNBTTH do nguoi dung chéat kich
thich gay ra cling phat sinh khi c6 du cac
diéu kién 1am phat sinh TNBTTH ngoai hop
ddng, nhung ddng thoi & mdi didu kién s&
¢6 nhitng dic diém riéng khac biét so véi



cac loai TNBTTH ngoai hop dong khac. Tir
do, cac diéu kién 1am phat sinh TNBTTH do
ngudi dung chét kich thich gy ra bao gdm:
(i) C6 thiét hai thyc té xay ra; (i7) C6 hanh vi
gay thi¢t hai trai phap luat ctia nguoi dung
chat kich thich; (5ii) C6 mdi lién hé nhan qua
gitra hanh vi gdy thi¢t hai trai phap ludt cua
nguoi dung chét kich thich v&i thiét hai thuc
té xay ra; (iv) Co 15i ctua nguoi dung chat
kich thich hodc nguoi khac.

2. Quy dinh cia B¢ luat Dan sy nam 2015
vé diéu Kién phat sinh trach nhi¢m boi
thwong thiét hai do nguwoi dung chat kich
thich gay ra

2.1. C6 thiét hai thue té xdiy ra

Theo phap luat dan sy Viét Nam, diéu kién
dau tién lam phat sinh TNBTTH do ngudi
dung chét kich thich gy ra phai la c6 thiét
hai thuc té, boi diéu luat quy dinh vé“Can cir
phat sinh TNBTTH” va “TNBTTH do nguoi
diing chdt kich thich gy ra” trong Bo luat
Dan sy (BLDS) ndam 2015 hay cac BLDS
trude day déu c6 chira cum tir “ma gdy thiét
hai”. Déng thoi, muc dich 1on nhét cua viée
ap dung TNBTTH ngoai hop dong ddi véi
ngudi c6 hanh vi xdm pham 1a dé nham khoi
phuc tinh trang tai san cho nguoi bi thiét hai,
nén thiét hai phai 1a diéu kién tién quyét'.
Theo Tur dién Tiéng Viét, “thiét hai” 1a “bi
mat mdt vé nguoi, vé cuia cdi vt chat hodc
tinh than™. C6 quan diém cho rang, “thiét
hai la sw bién thién theo chiéu xdu di ciia tai
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san va cdc gia tri nhan than dwoc bao vé™
hay “la sw mdt mat ma mét chii thé ciia quan
hé phdap ludt phai ganh chiy™. Tuy nhién
nhin chung, “thiét hai” dugc hiéu 1a sy giam
bot nhitng loi ich vat chit va phi vat chét cua
mdt chi thé xac dinh dugc trén thyuc té béng
mot khoan tién cu thé®. Viéc xem xét dap
g diéu kién c6 thiét hai thuc té xay ra hay
khéng ciing chinh 13 x4c dinh xem c6 ton tai
nhirng ton thit ma phap luat quy dinh 1a thiét
hai hay khong. Néu ton tai thiét hai nhung
thiét hai phat sinh tir viéc tac dong dén nhing
loi ich “khéng hop phdp” thi trach nhiém boi
thuong khong phat sinh®.

Tuy nhién, quy dinh vé thiét hai tai BLDS
nim 2015 khong con gidng véi cac BLDS
trude day. Cu thé, khoan 1 Piéu 585 BLDS
nam 2015 da c6 su bd sung phu hop khi thay
cum tir “thiét hai” (tai khoan 1 Diéu 605
BLDS nim 2005 va khoan 1 Diéu 610 BLDS
nam 1995) bang cum tir “thiét hai thuc t&'”.
Theo d6, Nghi quyét sb 02/2022/NQ-HDTP
ngay 06/9/2022 ctua Hoi dong Tham phan,
Toa 4n nhan dan tdi cao huéng dan ap dung
mot sb quy dinh ciia BLDS nim 2015 vé
TNBTTH ngoai hop dong (Nghi quyét s6 02)
da giai thich tai diém a khoan 1 Diéu 3 nhu
sau: “‘Thiét hai thuc té’ la thiét hai da xay ra
theo hiomg dan tai diém b khodan 1 Diéu 2
Nghi quyét nay, dwoc tinh thanh tién tai thoi
diém gidi quyét boi thirong”. Can ctr vao diém
b khoan 2 Nghi quyét s6 02 thi thiét hai thuc

Y Hoang Thé Lién (Chu bién), Binh lugn khoa hoc BLDS nam 2005, tap 2, Nxb. Chinh tri quéc gia, Ha N6i, nam
2023, tr. 712.

2Vién Ngon ngir hoc, Tir dién Tiéng Viét (Hoang Phé chii bién), Nxb. Da Nang - Trung tam Tir dién hoc, Ha Noi,
nam 2023, tr. 943.

3 Nguyén Xuan Quang, Lé Nét, Nguyén Hd Bich Hang, Ludt Ddn su Viét Nam, Nxb. Dai hoc Qudc gia TP. HS
Chi Minh, nam 2007, tr. 472.

4 Poan Thi Phuong Diép, Nguyén Ngoc Dién, Lé Nguyén Gia Thién, Gido trinh Ludt Dan sw (tdp 2) - Nghia vu,
Nxb. Pai hoc Qudc gia TP. H6 Chi Minh, nam 2015, tr. 67.

5 Phung Trung Tap, Boi thurong thiét hai ngodi hop dong vé tai san, sirc khoe va tinh mang, Nxb. Ha Noi, Ha
No6i, nam 2009, tr. 38.

9 P Van Dai, Ludt Boi thurong thiét hai ngoai hop dong Viét Nam (Ban én va Binh ludn ban én), tap 1, Nxb. Hong
buc - Hoi Luat gia Viét Nam, Ha N6i, nam 2016, tr. 74.

7 Tran Trang Anh, Boi thurong thiét hai do nguoi ciia phéap nhan gdy ra theo quy dinh cia phdp ludt dan s Viét
Nam, Luan van thac si Luat hoc, Ha Noi, nam 2020, tr. 37.
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té s& bao gém thiét hai vé vat chat va thiét
hai vé tinh than. Day phai 1a nhimng thiét hai
c6 that tai thoi diém giai quyét boi thuong va
duoc tinh thanh tién, ma khong thé 1a nhiing
thi€t hai ma nguoi bi thiét hai gid dinh hay du
kién trong twong lai. Pong thoi, trong tranh
chap, néu sau thoi diém giai quyét viéc boi
thuong lan ddu ma thiét hai van phat sinh thi
nhitng thi¢t hai nay s€ duoc xac dinh tai thoi
diém giai quyét bodi thuong lan tiép theo khi
¢6 yéu cau clia ngudi bj thiét hai.

Dbi voi thiét hai vé vat chat, trudc day,
tai diém a tiéu muc 1.1 Muc 1 Phan I Nghi
quyét s6 03/2006/NQ-HP TP ngay 08/7/2006
cia Hoi ddng Tham phan, Toa an nhan dan
t6i cao hudng din ap dung mot sé quy dinh
ciia BLDS nam 2005 vé boi thuong thiét hai
(BTTH) ngoal hop dong thi thiét hai vé vat
chat bao gom: “Thiét hai do tdi sdan bi xdm
pham quy dinh tai Piéu 608 BLDS; thiét hai
do suc khoe bi xam pham quy dinh tai khoan
1 Piéu 609 BLDS; thiét hai do tinh mang bi
xdm pham quy dinh tai khoan 1 Diéu 610
BLDS; thiét hai do danh dw, nhan phcfm, uy
tin bi xam pham quy dinh tai khoan 1 Piéu
611 BLDS”. Tuy nhién, diém b khoan 1 Piéu
2 Nghi quyét s6 02 da sira d6i quy dinh trén
theo hudng thay vi chi liét ké cu thé thi con
khai quat lai nhu sau: “thiét hai vét chdt la
16n that vt chat thuc té xdac dinh dwoc ciia
chii thé bi xam pham, bao gom ton thdt vé tai
san ma khéng khac phuc dwoc; chi pht hop Iy
de ngan chan, han ché, khdc phuc thiét hai;
thu nhap thuc té bi mat hodc bi giam sut do
tai san, suc khoe, tinh mang, danh du, nhan
phdm, uy tin, quyén va loi ich hop phdp khac
bi xdm pham”. Trén thuc té, thiét hai vat chat
do hanh vi dung chét kich thich gy ra 1a v6
cung da dang vi bat ky dbi twong nao duoc
phap luat bao vé ciing c6 thé bi xdm pham
bot hanh vi nay. Do do, viéc quy dinh mot

cach bao quat céac thi¢t hai vat chét nhu trén
la hoan toan hgp 1y cling nhu gitip cho chu
thé bi xAm pham dé dang xac dinh va ching
minh thiét hai.

Déi voi thiét hai vé tinh than, trudc day,
khi chua c6 sy ra doi cua BLDS, Thong tu
s6 173-TANDTC ngay 23/3/1972 cua Hoi
dong Tham phéan, Toa 4n nhan dan tdi cao
huéng dan xét xir vé BTTH di khong dé
cap dén thiét hai do ton thit vé tinh than, ma
chi xac dinh thiét hai vé vat chat. Pay dugc
cho 13 mot han ché 16n cta Thong tu, gy
anh huong dén quyén va loi ich hop phap
cua nguoi bi xam pham khi khong xéc dinh
thiét hai bao gé)m ca ton that vé tinh than.
Nham khic phuc han ché trén, cac BLDS
Viét Nam sau nay ra doi da xac dinh thiét hai
trong TNBTTH ngoai hop dong, bao gdm
ca TNBTTH do ngudi dung chit kich thich
gy ra sé co nhitng thiét hai do ton that vé
tinh than. Tai diém b khoan 1 Diéu 2 Nghi
quyét s6 02 quy dinh: “Thiét hai vé tinh than
la tén thdt tinh than do bi xam pham tinh
mang, sitc khée, danh dw, nhdn pham, uy
tin, quyén va loi ich nhan than khdc ma chi
thé bi xdam pham hodc nguoi than thich cua
ho phai chzu va can phai dwoc béi thuwong
mot khoan tlen bu dap t6n that d6”. Theo do,
thiét hai vé tinh than c6 thé hiéu 1a thiét hai
gdy ra dbi voi tim trang cua con ngudi, thé
hién bang viéc con ngudi phai chiu nhiing lo
léng, dau don vé tinh than®. Nhin chung, loai
trach nhiém boi thuong nay chi xuét hién khi
thiét hai xdy ra ddi véi céc gia tri nhan than
hay gén lién v6i nhan than cta ngudi bi thiét
hai, dic biét, khong thé c6 ton thit vé tinh
than trong nhirng truong hop cé thiét hai vé
tai san trong cach nhin nhan hién nay ctia nha
lam lugt Viét Nam®. Theo d6, diéu kién c6
thiét hai thuc té xay ra, cu thé 1a thiét hai do
t6n that vé tinh than dugc coi 1a dép tmg khi

8 Pham Kim Anh, Vé quy dinh BTTH do danh du, nhin phim, uy tin bi xdm pham trong BLDS Viét Nam va huéng

hoan thién, Tap chi Khoa hoc phap 1y, s6 3, ndm 2001.

% Poan Thi Phuong Diép va Chau Thanh Quyén, BTTH vé tinh than do tinh mang bi xam pham va mét sé vin dé
phap ly dat ra, Tap chi Toa an nhan dan, so 4, nam 2021, tr. 8.
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tinh mang, strc khoe, danh dy, nhan phém, uy
tin, quyén va loi ich nhan than khac cia chi
thé bi xAm pham ma chu thé nay hoic nguoi
than thich gan giii nhat cta ho phai chiu dau
thuong, budn phién, méat mat vé tinh cam, bj
giam sit hay mét uy tin, bi ban bé xa lanh do
bi hiéu nham...

Néu thiét hai vé vat chat c6 thé xac dinh
mot cach tuong dbi cu thé, rd rang thi thiét
hai do t6n that vé tinh than lai khong thé xac
dinh mot cach chinh xac do sy triru tugng va
kho dinh luong cua loai thlet hai nay. D(n
song tlnh than la pham tri rat rong, bao gom
nhiéu van dé va chi ton tai d6i voi x3 hoi loai
ngudi nhu dau thuong, canh gda bua, mo coi,
su x4u ho... va vé nguyén tic, khong thé xac
dinh duoc bang tién mot cach ngang gia nhu
trong trao doi ciing nhu khong thé phuc hoi
dugc. Nhung véi muc dich an ui, dong vién
d6i v6i nguoi bi thiét hai vé tinh than ciing
nhu mot bién phap gido duc nham ngin chin
nguoi c6 hanh vi trai phap luat, BLDS quy
dinh nguoi xam hai phai: “boi thuong mot
khoan tién khdc dé bu ddp ton that vé tinh
than” cho ngudi bi thiét hai, ngudi than thich
gan giii ciia ngudi d6 phai ganh chiu'. Theo
d6, thiét hai do ton that vé tinh than dugc x4c
dinh phy thudc vao dic diém cua nguoi bi
thiét hai nhu giéi tinh, d6 tudi, vi tri xa hoi. ..
cling nhu can ctr vao hoan canh, diéu kién,
tinh trang cua nan nhan. Chéng han, theo
phap luat Hoa Ky, nhimg yéu té ¢ thé dugc
xem xét khi danh gid viéc boi thuong ton that
vé tinh than nhu: Can ctr vao cac danh gia y
khoa cua bac si hodac nha tam ly hoc; mirc
dd nghiém trong cua ton that vé tinh thﬁn;
thoi gian chiu dyng ton that vé tinh than...".
Do d6, néu cac bén khong co thoa thuan, tiy
ting truong hop ma co quan c6 tham quyén
s& xac dinh mtc BTTH do ton that vé tinh

THUC TIEN PHAP LUAT

than khac nhau Tuy nhién, phap luat V?ln co
quy dmh vé viéc giéi han mirc BTTH vé tinh
than tbi da trong timg truong hop.

2.2. Co hanh vi gdy thiét hai trdai phap
ludt cua ngwoi dung chat kich thich

Khoan 1 Piéu 584 BLDS nam 2015 chi
li¢t k& cac hanh vi xdm pham ma khong néu
& yéu t6 trai phap luat. Tuy nhién, hanh
vi trai phap ludt 1a cin ctr dé lam phat sinh
TNBTTH di duoc gian tiép ghi nhan tai
khoan 5 Piéu 275 BLDS nim 2015 khi quy
dinh: “Nghia vu phat sinh tie can cw sau
day: ...5. Gay thiét hai do hanh vi trdi phap
lugt...”. Do do, hanh vi gay thi¢t hai trong
TNBTTH do ngudi dung chit kich thich gay
ra cling duong nhién phai 1a hanh vi trai phap
luat, hay chinh la nhitng hanh vi xam pham
dén cac d6i tuong dugc phép luat bao vé nhu
da phan tich ¢ trén.

Tuy nhién, theo quy dinh tai Piéu 596
BLDS nam 2015 thi khong phai hanh vi trai
phap luat ctia cha thé nao ciing duge coi 1a
diéu kién 1am phat sinh TNBTTH do nguoi
dung chét kich thich gay ra, ma phai 1a hanh
vi trai phap luat ctia ngudi dung chét kich
thich dan dén 1am vao tinh trang mét kha
nang nhan thirc va lam chua hanh vi. Theo su
xac nhan cua y hoc, nguoi trong tinh trang
say do dung ruou, bia hoac chét kich thich
manh khéc thuong bi réi loan tdm than, cd
thé bi han ché hodc bi loai trir kha ning nhan
thirc hoic kha ning diéu khién hanh vi'2. Cu
thé, ddi véi truong hop & khoan 1 Diéu 596
BLDS nim 2015 thi ngudi dung chét kich
thich 1a nguoi dua ruou hodc chét kich thich
khéac vao co thé cua chinh minh va tu dat
minh vio trang thai mat kha ning nhan thc,
lam cha hanh vi. Con dbi vé6i truong hop &
khoan 2 Piéu 596 BLDS nam 2015 thi ngudi

10 Trudong Pai hoc Luat Ha Noi, Gido trinh Ludt Dan sw Viét Nam, Nxb. Tu phap, Ha Noi, nam 2018, tr. 308.

') Nguyén Tan Hoang Hai, Chitng minh ton thét vé tinh than khi tai san bi xam pham theo phép ludt Hoa Ky - Bai
hoc kinh nghiém cho Viét Nam, Tap chi Khoa hoc phap 1y, ) 5, nam 2018, tr. 37.

12 Pham Viét Nghia, vé nang luc trach nhiém hinh sy trong truong hop pham tgi do dung rwou, bia hodc chat
kich thich manh khac, Tap chi Kiém sat, $6 18, nam 2023, tr. 31.

NGHIENCUU

S6 09 (516), Ky 1 - Thang 05/2026

Lapprap 47



THUC TIEN PHAP LUAT

ding chat kich thich 1a ngudi bi ngudi khac
dua ruou hodc chét kich thich khac vao co
thé lam cho ho bi mat kha nang nhan thirc,
lam chu hanh vi. Du ¢ truong hop nao thi
ludn ton tai c4 nhan gay thiét hai 1a ngudi ma
chit kich thich dugc dua vao co thé. Pong
thoi, néu mot ngudi trong co thé c6 ton tai
rugu hodc chét kich thich khac nhung chua
dén muc mét kha niang nhan thic va lam
chu hanh vi ma gay thiét hai thi khong déap
tmg dii diéu kién lam phat sinh TNBTTH do
ngudi ding chat kich thich gay ra. Boi hanh
vi gay thiét hai khong bit ngudn tir viéc ding
chit kich thich, néu khong co chét kich thich
trong co thé thi thiét hai van xay ra va chua thé
gay thiét hai c6 thé s& phai chiu caic TNBTTH
khac. Nhu vay, néu coi hanh vi gay thiét hai
trai phap luat 13 nguyén nhan truc tiép dan
dén thiét hai, thi viéc chét kich thich dugc
dua vao co thé ca nhan chinh 12 nguyén nhan
gian tiép dan dén thiét hai.

So sanh phdp luat dan sy Puc, mac du
khong c6 mot quy dinh riéng nhu phéap luat
dan sy Viét Nam, nhung TNBTTH do nguoi
ding chat kich thich gay ra cling gian tlep
duoc quy dinh tai Piéu 827 BLDS DPuc vé
“Lodgi trir va giam nhe trach nhi¢m” nhu sau:
“Mét nguoi, trong tinh trang bat tinh hodc
r6i loan tam than bénh ly ngan can viéc thuc
hién y chi tw do, gay thiét hai cho nguwoi khac
thi khong phai chiu trach nhiém vé thiét hai
dé. Néu ho tam thoi gay ra tinh trang nay
bang cdach uong do uéng cé con hodc cdc
bién phap twong tu, thi ho phai chiu trdach
nhiém vé nhiing thiét hai ma ho gay ra mot
cdch bdt hop phdp trong tinh trang nay nhuw
thé ho la nguoi ¢6 16i do so sudt; trach nhiém
nay khéng phat sinh néu ho dén tinh trang
nay ma khéng cé 161, Theo d6, BLDS Duc

cling quy dinh mét trong cdc hanh vi lam
phat sinh TNBTTH tuong tu nhu BLDS Viét
Nam 1a hanh vi “udng dé uong cé con hodc
cac bién phdp twong ty” 1am tam thoi dan
dén “tinh trang bat tinh hodc réi loan tam
than ngan can viéc thyc hién y chi tw do”.

Phap luat didu chinh nhimng hanh vi da
duoc boc 16 ra bén ngoai thé gidi khach quan
chir khong diéu chinh cac hanh vi con trong ¥
tuong, suy nghi cta chii thé. Do vay, hanh vi
trai phap luat chi c6 thé 1a nhimg hanh vi dugc
biéu hién ra bén ngoai bang nhiing biéu hién
nhat dinh'3. Hanh vi gy thiét hai trai phap luat
ctia nguoi dung chét kich thich ¢6 thé dugc
thuc hién dudi dang hanh dong hodc khong
hanh dong. Ddi v6i hanh vi gdy thiét hai dugc
thuc hién duéi dang hanh dong thi thuong dé
dang nhan biét hon, chéng han nhu st dung
chit ma tuy dan dén ao giac roi dap pha tai san,
ubng ruou say rdi ¢6 10i néi xtic pham ngudi
khéc... Trong truong hop nay, hanh dong gay
thiét hal 6 thé tac dong truc tlep vao nguoi
bi thiét hai hodc tac dong gian tiép thong qua
cong cu, phuong tién giy thiét hai'*. Ddi véi
hanh vi gay thiét hai dugc thuc hién dudi dang
khong hanh dong, vé phuong dién phap 1y, su
khong hanh dong, viéc khong lam, thai do bat
dong dat trong mot quan hé phap luat cu thé
ciing dwoc xem nhu 13 hanh vi phap 1y (bat tac
vi)"*. Chang han nhu A va B 1a chu s6 hitu ctia
hai cin ho lién ké nhau trong toa nha chung
cu. Vao mdt ngay thoi tiét nang nong gay
git, viéc sir dung dién qua tai da dan dén tinh
trang chap chay di¢én va gay ra hoa hoan trong
can ho cua A. Tuy nhién, tai thoi diém xay ra
su viée, do trude d6 A da sir dung chét kich
thich dan dén mat kha niang nhan thic, lam
chii hanh vi nén méc di nhin thiy ¢am chay
nhung A da khong c¢6 hanh vi xtr Iy dam chay

13 Trinh Tudn Anh, Bdn vé can cit phdt sinh TNBTTH ngoai hop dong theo BLDS ndm 2015, Tap chi Kiém sat,

$6 19, nam 2016, tr. 35, 36.

) Nguyén Minh Tuén (Cha bién), Binh ludn khoa hoc BLDS ciia nuée Cong hoa xa hoi chii nghia Viét Nam nam

2015, Nxb. Tu phap, Ha Noi, nam 2016, tr. 819.

15) Phang Trung Tap, Yéu t6 16i trong trach nhiém lién déi BTTH ngoai hop dong, Tap chi Luat hoc, sé 5, nim

1997, tr. 26.
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kip thoi, lam cho ddm chay nho sau mdt thoi
gian da lan rong sang ca can ho cua B, gay
thiét hai vé tai san trong can hd. Nhu vay, A
d3 gay thiét hai vé tai san cho B do dung chat
kich thich dudi dang khong hanh dong. Viéc
xac dinh hanh vi gay thi¢t hai trai phap luat
dugc thuc hién dudi dang hanh dong khong
kho, vi né truc tiép tic dong dén dbi tugng bi
thiét hai, nhung ddi voi hanh vi gay thiét hai
trai phép luat thuc hién dudi dang khong hanh
dong thi can phai xac dinh mdi quan hé giita
thiét hai véi hanh vi cia nguoi gy thiét hai
va trach nhiém, nghia vu ctia ho d6i véi thiét
hai xay ra'®. Dong thoi, khong hanh dong trén
thyc té s& kho xac dinh hon vi khong thé hién
16 rang dudi hanh dong cu thé, khé xac dinh
chu thé vi pham phap ludt do khong thyc hién
hanh dong ma phap luat quy dinh"".

D& nhén biét dugc hanh vi gy thiét hai
trai phap ludt cua nguoi dung chat kich thich
thi con can phai x4c dinh thé nao la chat kich
thich theo phap luat Viét Nam. Thuc té cac
van ban phép luat Vi¢t Nam hi¢n nay chua
dua ra bat ky khai niém nao vé “chdt kich
thich”, tuy nhién mot s6 cht kich thich dugc
ghi nhén cu thé nhu sau:

Thik nhat la chdt ma tiiy. Theo Luat Phong,
chdng ma tiy nam 2021, “chat ma tiiy la chat
gdy nghién, chat huéng than dwoe quy dinh
trong danh muc chdt ma tity do Chinh phu
ban hanh™, trong 406, “chat gay nghién la
chdt kich thich hodc irc ché than kinh, dé
gdy tinh trang gdy nghién doi véi nguoi siv
dung”"®, con “chdt hwéng than la chat kich
thich hodc trc ché than kinh hodc gdy do
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gide, néu sir dung nhiéu lan c6 thé dan t6i
tinh trang nghién doi véi nguoi sir dung”™.
Danh muc chit ma tiy va tién chat duogc quy
dinh tai Nghi dinh s6 57/2022/ND-CP cua
Chinh phu, theo do, chit ma tay chia thanh
ba nhém co ban.

Thir hai la con thuc phdm ¢6 trong rirou,
bia. Khai niém vé ruou, bia duge phap luat
Viét Nam ghi nhan tai Luat Phong, chéng tac
hai cta ruou, bia nam 2019 nhu sau: “ruou
la d6 uong cé con thue pham, dwge san xudt
tr qua trinh lén men tiw mot hodac hon hop
ciia cdc logi nguyén liéu chii yéu gom tinh
bét ciia ngii coc, dich dwong cia cdy, hoa,
cii, qud hodc la d6 uong dwoc pha ché tir con
thyc pham”21 con “bia la d6 uong c6 con
thuc pham dwoc san xudt tiv qud trinh lén
men nr hon hop ciia cdc loai nguyén liéu chu
yéu gom mach nha (malt), dai mach, ndm
men bia, hoa bia (hoa houblon), nudc”.
Con thyc pham (tén khoa hoc: “ethanol”) 13
hop chit c6 kha ning giy nghién® nén céac
loai d6 uéng nhu rugu, bia thue té déu chira
chat mang dic diém co ban cua chit kich
thich nhu da néu. Cac nghién ciru cling cho
théy rugu, bia c6 su tac dong nhét dinh vao
gidc quan va hé than kinh trung wong. Theo
Bo Y té Viét Nam: “Ruou la chdt déc chung
ciia té bao, khi hdp thu vao, ¢6 anh hwéng
chii yéu dén hé than kinh trung wong ™.

Thir ba la chat Nicotine cé trong thudc
la. Tai khoan 1 Piéu 2 Luat Phong, chong
tac hai cua thudc 14 hién hanh quy dinh nhu
sau: “Thuoc la la san pham dwoc san xudt tir
toan bo hodac mot phdn nguyén liéu thuéc 14,

19 Dinh Van Qué, TNBTTH do hanh vi xdm pham tinh mang, sirc khoe ciia con ngieoi, Tap chi Toa an nhan dan,
s6 10, ndm 2004, tr. 14.

') Trinh Thi Thanh Thao, Nguyén tic BTTH ngodi hop dong - Mot s6 van dé 1y lugn va thiee tién, Luan van thac
si Luat hoc, Ha Noi, nam 2018, tr. 16.

18 Khoan 1 Diéu 2 Lut Phong, chdng ma tiy nim 2021.

19 Khoan 2 Diéu 2 Luét Phong, chdng ma tiy nim 2021.

20 Khoan 3 Diéu 2 Luat Phong, chdng ma tay nam 2021.

2) Khoan 1 Diéu 2 Luat Phong, chdng tac hai ctia rugu, bia nam 2019.

2 Khoan 2 Diéu 2 Luat Phong, chdng tac hai ctia rugu, bia nam 2019.

23 Khoan 3 Diéu 2 Luat Phong, chdng tac hai ctia rugu, bia nam 2019.

2 BO Y té - Bénh vién tam than trung wong, Tdm than hoc, Nxb. Y hoc, Ha Noi, nam 1980, tr. 54.
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dwoc ché bién dudi dang thuéc la diéu, xi ga,
thuée 1d soi, thuoc ldo hodc cac dang khac”.
Theo cac nghién ctru khoa hoc, thudc 14 mang
ddc diém co ban cua chét kich thich, cu thé:
“Thanh phan chii yéu cia thudc la hodc thuoce
lao la chdt Nicotin, mét loai Alcaloid. Nicotin
su dung o lieu thcfp tao ra su sang khodi nhe
nhang, lam diu con doi va bot mét moi, néu
diing nhiéu sé gy nghién va doc hai cho co
thé. Tac dung gdy nghién cia Nicotine chii
yéu la trén hé than kinh trung wong...””.

Ngoai nhitng chit kich thich néu trén,
nhitng chét khac néu ciing mang cac dic diém
tuong tu thi du chua dugc phép luat Viét Nam
quy dinh cu thé van bj coi la chat kich thich
(chang han nhu Caffeine, mot s6 chat co trong
cac loai thudc ké don...) va khi ca nhan c6
hanh vi trai phap luat gay thiét hai do dung
cac chat nay din dén mat kha nang nhan thic,
lam chu hanh vi thi dugc coi 1a dap img mot
trong cac diéu kién lam phat sinh TNBTTH
do ngudi dung chat kich thich gay ra.

2.3. C6 méi lién hé nhén qud giiva hanh
vi gdy thiét hai trai phdp ludt cua nguwoi
dung chét kich thich véi thi¢t hai thuc té
xdy ra

Theo quy dinh tai diém ¢ khoan 1 Piéu 2
Nghi quyét s6 02 thi mbi quan hé nhan qua
gitra thi¢t hai xay ra va hanh vi xam pham
la mt trong nhitng cdn cu lam phat sinh
TNBTTH ngoai hop dong noi chung, theo
do, “thiét hai xdy ra phdi la két qua tdt yéu
cua hanh vi xam phagm va nguoc lgi hanh
vi xam pham la nguyén nhdan gay ra thiét
hai”. D6i chiéu quy dinh trén véi TNBTTH
do nguoi dung chit kich thich gy ra co thé
thay, truong hop quy dinh tai khoan 1 Piéu
596 BLDS nam 2015 thi nguyén nhan la
“do uong rieou hodc do ding chat kich thich
khdc ma ldm vao tinh trang mat khda ndng
nhan thiec va lam chu hanh vi, con truong
hop quy dinh tai khoan 2 Piéu 596 BLDS

nam 2015 thi nguyén nhan 1a “mét nguoi co
¥ ding riou hodc chat kich thich khéc lam
cho nguoi khéc lam vao tinh trang mat kha
nang nhan thuc va lam chu hanh vi”. Tuy
nhién, v& mit ban chét thi nguyén nhan tryc
tiép dan dén thiét hai trong ca hai truong
hop déu 1a do ¢6 hanh vi gay thiét hai trai
phap luat cta ngudi dung chét kich thich
trong trang thai mat kha ning nhén thiic va
1am cha hanh vi, con thiét hai thuc té xay ra
chinh 1 két qua. Theo do, thiét hai thuc té
xay ra phai xay ra sau va 1a két qua tat yéu
cua hanh vi gay thiét hai trai phap luat do
uong ruou hodc dung chat kich thich khéc
dan dén méat kha nang nhén thac, lam chu
hanh vi. Nhu vay, TNBTTH do nguoi dung
chat kich thich gay ra ciing c6 nguyén nhan
tryc tiép 12 hanh vi gdy thiét hai trai phap
luat nhu céc loai TNBTTH ngoai hop dong
khac. Tuy nhién, diém khac biét a TNBTTH
do ngudi ding chat kich thich gay ra con c6
nguyén nhan gian tiép chinh 1a hanh vi uéng
ruou hodc dung chét kich thich khac dan dén
mat kha ning nhan thirc va lam cha hanh vi.
Néu c6 hanh vi gdy thiét hai trai phap luat
nhung hanh vi nay xdy ra khong phai do
ca nhan c6 chét kich thich trong co thé lam
anh huong dén kha ning nhan thirc, 1am chii
hanh vi thi cling khong du diéu kién lam phat
sinh TNBTTH do nguoi ding chét kich thich
gay ra. Hoac dbi vai truong hop mdt nguoi
¢d ¥ dung rugu hodc chat kich thich khac
lam cho nguoi khac roi vao tinh trang mat
kha ndng nhan thtre, Iam chu hanh vi nhung
ngudi nay du c6 chat kich thich trong co thé
cling khong c6 hanh vi gay thiét hai trai phap
luat thi cling khong phat sinh TNBTTH theo
Diéu 596 BLDS nim 2015.

Viéc xac dinh méi quan hé nhan qua giira
hanh vi gy thiét hai trai phap luat cua nguoi
dung chat kich thich va thiét hai thuc té xay
ra con chiu anh hudong bdi nghia vu ngan
chin thiét hai quy dinh tai khoan 5 Piéu 585

2 Truong Pai hoc Luat Ha Noi, Nhdn thire va thiee hién phdp ludt vé phong chong tac hai ciia thue la (qua khdo
sat sinh vién Truong Dai hoc Ludat Ha Noi), Dé tai nghién ctru khoa hoc cap Truong, Ha Noi, nam 2019, tr. 36.
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BLDS nim 2015: “Bén cé quyén, loi ich bi
xdm pham khéng dwoc boi thuong néu thiét
hai xay ra do khong dp dung cdc bién phap
can thiét, hop Iy @é ngan chén, han ché thiét
hai cho chinh minh”. Theo d6, mac du c6 thé
ton tai hanh vi gdy thiét hai trai phap luat cta
ngudi ding chét kich thich, song khi hanh vi
d6 dugc thyc hién, nguoi bi xAm pham c6 thé
ap dung ngay cac bién phap can thiét, hop
1y dé ngan chin, han ché thiét hai cho chinh
minh nhung lai khong ap dung, thi du co dan
dén két qua 1a thiét hai thuc té xay ra, ngudi
bi xam pham ciing sé khong dugc BTTH. Tuy
nhién, khi yéu cadu BTTH, ngudi yéu cau chi
can chting minh mdi quan hé nhan qua giira
hanh vi gay thiét hai trai phap luat cua nguoi
dung chét kich thich va thiét hai thyuc té xay
ra ma khong can phai ching minh viéc minh
c6 ap dung céc bién phap ngan chin, han ché
thiét hai hay khong. Viéc chirng minh nguoi
bi xam pham quyén khong ap dung cac bién
phap ngan chan, han ché thiét hai thudc vé
ngudi chiu trach nhiém bdi thudng, song ho
cling chi phai thyc hién nghia vu nay khi ho
mudn giai phong khoi mot phan hodc toan bo
trach nhiém boi thuong?.

2.4. C6 16i ciia ngwoi ding chit kich
thich hodc ciia ngwoi khdc

Hién nay, BLDS ndm 2015 khong dua ra
khai niém 16i n6i chung, ma chi quy dinh 16i
dugc biéu hién duéi hai hinh thirc 12 16i ¢6 y
va 161 vo ¥ tai Diéu 364. C6 thé thay, cac quy
dinh vé hinh thirc 18i trong BLDS nam 2015
da dugc xay dung dua trén ¥ tudng cia yéu
t6 16i trong cau thanh toi pham tir dinh nghia
16i trong khoa hoc Luat Hinh sy?’. Tuy nhién,
trong trach nhiém dan su do gay thiét hai, ma
cu thé 1a TNBTTH do nguoi dung chat kich
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thich gay ra, viéc xac dinh hinh thic 161 hay
murc d6 16i co anh huong rat it dén viée xac
dinh trach nhiém. Viéc phan biét 13i c6 ¥ hay
16i v6 ¥ khong c¢6 ¥ nghia gi dic biét ddi voi
vi€c xac 1ap trach nhiém dan sy, boi trach
nhiém ndy ning hay nhe tiy thudc vao tdm
quan trong cua thiét hai, chtr khong tuy thude
vao tinh chat, mic do nghiém trong cua 18i%.

Viéc BLDS ndm 2015 hién nay da c6 su
thay d6i khi khong nhic dén yéu t6 15i trong
quy dinh tai khoan 1 Diéu 584: “Nguwoi ndao
c6 hanh vi xam pham... thi phai boi thuong”
va hudng dan chi tiét tai khoan 1 Diéu 2 Nghi
quyét sb 02 khong ddng nghia voi viée 15
khong con 1a mot trong nhiing diéu kién lam
phat sinh TNBTTH ngoai hgp dong. Riéng
d6i véi TNBTTH do ngudi ding chat kich
thich gy ra, khoan 2 Piéu 596 BLDS nim
2015 ciing da tryc tiép ghi nhan 15i 1a mot
trong cac dicu kién lam phat sinh TNBTTH
khi quy dinh: “Khi mét ngueoi ¢é y... thi phai
boi thwong cho nguoi bi thiét hai”.

So sanh véi cac qudc gia khac trén thé
gidi, c6 thé ké dén phap luat dan sy Nhat
Ban ciing coi 16i 14 mot trong nhimng diéu
kién 1am phat sinh TNBTTH khi quy dinh tai
Piéu 709 BLDS Nhat Ban: “Nguoi ndo cé
hodc vé ¥ xdam pham quyén cia nguoi khdc
hoac loi ich dwoc phap ludt bao vé cua nguoi
khdc thi phai BTTH phat sinh do hanh vi do
gay ra” hay phap luat dan sy Buc quy dinh
tai Diéu 823 BLDS Puc nhu sau: “Nguwoi c6
16i ¢6 ¥ hodc vé ¥ xdm pham trdi phdp ludt
dén tinh mang, than thé, sirc khoé, tw do, tai
san hodc quyén khdc ciia nguoi khdc thi ¢é
nghia vu BTTH phat sinh cho nguoi kia™”.
Pong thoi, tai Piéu 827 BLDS Puc nhu da
trich dan thi TNBTTH do ngudi dung chat

20 Nguyén Vian Hoi, Mot s6 van dé vée BTTH do xdm pham quyén riéng tu, quyén ciia cd nhdn doi véi hinh anh,

Tap chi Khoa hoc kiém sat, $6 01, nam 2020, tr. 64.

2 g Birc Thién, Yéu 16 16 trong TNBTTH ngodi hop dong theo BLDS ndm 2015, Luan van thac si Luét hoc,

Ha Noi, nam 2023, tr. 34.

2 Truong Pai hoc Mé TP. Hd Chi Minh, Gido trinh Ludt Dén s, tap 2, Nxb. Dai hoc Qudc gia TP. Hb Chi Minh,

TP. Hd Chi Minh, tr. 288.

) Trudng Pai hoc Luat Ha Noi, BLDS Pirc - Ché dinh nghia vu, Nxb. Lao dong, Ha Noi, ndm 2014, tr. 677.

509 (516), Ky 1 - Thang 05/2026

e 51



THUC TIEN PHAP LUAT

kich thich cling khong phat sinh néu ngudi
dung chat kich thich khong c6 16i.

Theo d9, 16i v6i vai tro 1a mot trong nhitng
diéu kién lam phat sinh TNBTTH do nguoi
dung chat kich thich gay ra dugc thé hién qua
cac truong hop sau:

Thir nhat, truong hop cé 16i cia nguwoi
diing chat kich thich. Day 1a diéu kién lam
phat sinh TNBTTH do ngudi dung chit kich
thich gy ra tai khoan 1 Diéu 596 BLDS nim
2015. Theo d6, phap luat budc chu thé phai
hiéu rd viéc dung chat kich thich c6 thé dan
dén mat kha nang nhan thirc va 1am cht hanh
vi, nén néu chi thé ty dat minh vao tinh trang
trén, khong phai do su tic dong cua bat ky
chu thé nao khéc, thi khi gy thiét hai, ca
nhan luén bi xac dinh 1a c6 16i va phai chiu
TNBTTH do nguoi dung chat kich thich gay
ra néu dap tmg cac diéu kién con lai. Trong
truong hop ca nhan hoan toan biét d6 1a chat
kich thich va viéc sur dung c6 thé dan dén mat
kha nang nhan thtrc, [am chu hanh vi nhung
van chi dong lwa chon dua chat kich thich
nay vao co thé roi gdy thiét hai thi dugc xac
dinh 1a ¢6 18i ¢b . Con trong truong hop ca
nhan khong biét d6 1a chat kich thich mac du
budc phai biét roi tw minh dua chét kich thich
vao co thé va gay thiét hai thi dugc xac dinh
la co 101 voy. Ngoal ra, cling can phai nhan
manh rang, néu c6 su tic dong cia chu the
khac nhung sy tac dong nay khong phai yéu
tb quyét dinh dan dén viéc lya chon dua chit
kich thich vao co thé cua ca nhén thi ca nhan
dung chat kich thich van phai chiu TNBTTH
theo khoan 1 Diéu 596 BLDS nam 2015.
Chéng han nhu do A lién tuc moi ruou nén
vi “né nang” B da dong y udng dan dén say
ruou, khong du tinh tdo dé lam chu hanh vi
nhung van diéu khién xe mé t6 va ddm vao C
gay thiét hai. Trong tinh hudng nay, A c6 su
tac dong nhat dinh dén viéc B uéng ruou, tuy
nhién day khong phai 1a yéu t6 quyét dinh
dbi voi hanh vi cua B. Hay noi cach khéc,
viéc lua chon ¢o uéng ruou hay khong van
hoan toan phu thudc vao y chi B va do d6, B
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¢6 TNBTTH do dung chét kich thich giy ra
do6i véi C theo quy dinh tai khoan 1 Bicu 596
BLDS nam 2015.

Thit hai, trieong hop ¢4 16i ciia ngueoi khdc.
Day la diéu kién lam phét sinh TNBTTH do
ngudi dung chat kich thich gay ra tai khoan
2 Diéu 596 BLDS nim 2015. Theo d6, néu
mot nguoi ¢d ¥ cho ngudi khac dung ruou
hogc chat kich thich khac, khién ho roi vao
trang thai mat kha nang nhan thic va lam
chu hanh vi, thi khi ngudi c6 chit kich thich
trong co thé gdy thiét hai, nguoi da tao ra tinh
trang d6 s& bi coi 1a ¢ 16i ¢b ¥ va phai chiu
trach nhiém boi thuong. Trong tinh hubng
nay, nguoi ¢b y 1am cho ngudi khac ding
chat kich thich hoan toan ¥ thirc 16 d6 1a chat
kich thich va hanh vi ctia minh cé thé lam
cho nguoi khac 1am vao tinh trang mét kha
nang nhan thire, lam cha hanh vi din dén gay
ra thiét hai, nhung van thyc hién va mong
mudn hodc khong mong mubn  nhung dé mic
cho hau qua xay ra. Hanh vi ¢4 ¥ ¢6 thé duoc
biéu hién qua viéc lurra dbi, de doa, cuong
ép... khién cho nguoi bi tic dong hoan toan
khong nhan biét dugc minh dang dua chét
kich thich vao co thé hodc nhan biét duoc
nhung van budc phai dung. Con ngudi truc
tiép dung chat kich thich trong truong hop
nay duogc xac dinh 1a khong 16i ddi véi thiét
hai xdy ra nén khong phai chiu TNBTTH
theo khoan 2 Diéu 596 BLDS nam 2015.

3. Mt s6 han ché trong quy dinh ciia B
luit Din sy nim 2015 vé diéu kién phat
sinh trach nhiém boi thwong thiét hai do
nguoi ding chit kich thich gy ra va kién
nghi hoan thi¢én

3.1. Mjt sé han ché

Thir nhit, phap luat dan sy Viét Nam hién
nay chuwa dwa ra quy dinh vé chat kich thich.
Mac du ghi nhan TNBTTH do ngudi dung
chit kich thich gay ra nhung BLDS nam 2015
hay cac BLDS trudc day chua tung dua ra
khai niém tong quat trong khoa hoc phap 1y
vé chat kich thich, cling nhu chua phan loai



hay li¢t ké cu thé nhiing chét nao dugc xem
1a chét kich thich trong pham vi 4p dung cta
quy dinh nay. Tir d6 dan dén thyc té 13 khi xac
dinh mot chét cu thé c6 duge coi la chét kich
thich hay khong van con phu thudc vao danh
gi4 chil quan ctia co quan c6 tham quyén hoic
phai tham chiéu dén cac van ban phéap luat
khéac ngoai BLDS nhu B9 luat Hinh sy; Luat
Phong, chdng ma tay; Luat Phong, chong tac
hai cua ruou, bia... Ngoai ra, trong bdi canh
xa hoi ngay nay, rat nhiéu chat hod hoc méi
dugc diéu ché boi chinh cac chu thé trong
xa hdi hodc “du nhap” tir nudc ngoai mang
dugc tinh phuc tap va cling tac dong 1én hé
than kinh trung wong, nhung lai chua c¢6 co
sO phap 1y 16 rang dé xac dinh d6 co phai 1a
chit kich thich. Diéu nay gay kho khin trong
viée xac dinh c6 hay khong viéc dua chat kich
thich vao co thé dan dén mat kha ning nhan
thirc va 1am chu hanh vi rdi gy thiét hai, hay
nodi cach khac 1a kho khan trong viéc xac dinh
diéu kién 1am phat sinh TNBTTH.

Thuwe hai, phap luat dan sw Viét Nam hién
nay chwa cé quy dinh vé viéc néu mot ngueoi
Vé ¥ diing rieou hodc chat kich thich khdc
lam cho nguoi khdc lam vdo tinh trang mat
kha nang nhdn thiec va lam chu hanh vi, tw
do gay thiét hai cho nguwoi thir ba thi co phai
chiu trach nhiém boi thwong hay khéong. Tai
khoan 2 Diéu 596 BLDS nam 2015 méi
quy dinh duy nhat trudng hop ¢b ¥ 1am cho
ngudi khac dung ruou hodc chat kich thich
khac dan dén gy thiét hai do mét kha ning
nhan thirc, lam chu hanh vi, ma chua dé cap
dén truong hop vo . Nhu vy, néu theo cach
hiéu théng thuong thi ca nhan vé y 1am cho
ngudi khac dua chat kich thich vao co thé
roi 1am vao tinh trang mat kha nang nhéan
thirc, 1am chu hanh vi s€ khong phai chiu
TNBTTH theo khoan 2 Diéu 596 BLDS nam
2015. “Con déi véi nguwoi gdy thiét hai, ban
than ho khéng cé nhdn thirc tai thoi diém gay
thiét hai, dong thoi, ho khéng c6 16i trong
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vigc s dung chat kich thich dan dén mat kha
nang nhdn thirc va diéu khién hanh vi, nén
néu budc ho phai boi thuwong ciing khéng phi
hop™®. Tuy nhién, néu khong c6 chu thé nao
chiu trach nhiém bdi thuong thi quyén va loi
ich hop phap cta bén bi thiét hai s& khong
duoc bao dam. Piéu nay phan nao lam mat di
y nghia, muc dich cta quy dinh vé TNBTTH
do ngudi ding chét kich thich gay ra, von
12 nham bu dap nhitng ton thit ma nguoi bi
thiét hai phai ganh chiu. Day la mot khoang
trong phap 1y can dugc nghién ciru va hoan
thién trong thoi gian t6i nhim bao dam sy
cong bang va hai hoa vé loi ich giita cac bén
trong quan h¢ dan sy.
3.2. Kién nghi hoan thién

Thir nhat, kién nghi b6 sung quy dinh
phap luat vé khdi niém chat kich thich tai
Diéu 596 BLDS niam 2015 hodc cdc van bén
huéng dan cé lién quan. Cu thé, tac gia dé
xudt b6 sung thém mot khoan méi tai Piéu
596 BLDS ndm 2015 v6i ndi dung quy dinh
khai niém phap 1y mang tinh bao quat vé chat
kich thich nhu sau: “Chdt kich thich la nhitng
chat ¢6 kha nang tac dong dén hé than kinh
trung wong, lam thay doi tam thoi trang thdi
tam than hodc hanh vi cia con nguoi theo
hiedng tré nén hung phdn va c6 nguy co gdy
nghién”. Bong thoi, cac co quan chuyén mon
can ¢6 sy phdi hop, tham khao thém céc khai
niém, kién thirc khoa hoc két hop véi quy
dinh phap ludt chuyén nganh dé b6 sung vao
vin ban huéng dan nhiing tiéu chi nhan dién
chét kich thich cu thé hodc tong hop danh
muc cac chat kich thich, nham tao thuan loi
cho Toa 4n trong qua trinh giai quyét vu an,
gitp viéc ap dung phap luat duoc thong nhat.

Thir hai, kién nghi b6 sung quy dinh tai
khodn 2 Piéu 596 BLDS ndm 2015 lién quan
dén truwong hop mot nguoi vé y ding ruou
hodic chdt kich thich khdc lam cho nguwoi khéc
lém vdo tinh trang mat kha nang nhdn thirc

30 Tran Thang Long, Lé Ngoc Ngéan Linh, TNBTTH do nguwoi ding chat kich thich gdy ra, Tap chi Kiém sat, s6

20, ndm 2022, tr. 29.
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va lam chit hanh vi roi gdy thiét hai. Theo tac
gi, trong truong hop mot ngudi vi sy bat can,
nham 14n hodc bat ky 1y do ndo ma vo ¥ lam
cho ngudi khac ding chét kich thich din dén
mat kha nang nhan thic va lam cha hanh vi
roi gdy thiét hai thi phai chiu TNBTTH dbi
véi nguoi bi thiét hai. Mac du nguoi vo y lam
cho nguoi khac dung chat kich thich khong
phai 1a nguoi truc tiép gay ra thiét hai nhung
do hanh vi v6 y cua ho ma thiét hai méoi xay
ra. Hay no6i cach khac, néu khong c6 hanh vi
vO ¥ 1am cho ngudi khac ding chét kich thich
thi s& khong bao gior dan dén thiét hai thyc té,
tirc 1a khong co du diéu kién 1am phét sinh
TNBTTH. Do d6, can xac dinh ngudi ¢ hanh
vi vO ¥ lam cho ngudi khac dung chat kich
thich da c6 16i vo ¥ va phai chiu trach nhiém
bdi thuong ddi véi bén bj thiét hai.

L3i vo y e nay thé hién qua hai truong hop:

- Truong hop thir nhat, néu ngudi d6 khong
biét chat ma minh 1am cho ngudi khac dua
vao co thé 1a chat kich thich thi ho phai chiu
TNBTTH, boi trude khi thuc hién hanh vi
ctia minh, ho khong thiy trudc dugc thiét hai
c6 thé xay ra mic du phai thiy trude va co
thé thay trudc. Vi du: A 1 bac si diéu tri cho
B. Trong qué trinh diéu tri, dang 1& phai tiém
thubc giam dau theo ding phac d6 diéu tri
nhung A da tiém nham cho B mét loai thudc
c6 chita hoat chat kich thich than kinh trung
wong, dan dén tinh trang B bi mat kha ning
nhén thirc va 1am cha hanh vi roi gay thiét hai.

- Trudng hop thi hai, néu ho biét rd d6
1a chat kich thich nhung vin vo ¥ dé cho
ngudi khic dua vao co thé thi viée ho phai
chiu TNBTTH cang rd rang hon, bdi trude
khi thuc hién hanh vi tac dong lam cho nguoi
khac dung chét kich thich, ho hoan toan co
thé thay trudc dugc thiét hai c6 thé xay ra
nhung do cht quan nén cho rang thiét hai
khong xay ra hodc ¢ thé ngin chin dugc. Vi
du: A 1a bac si diéu tri cho B. Trude day trong
qua trinh diéu tri cho cac bénh nhan khac, A
duoc biét viée tiém loai thude X c6 chira chat
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kich thich cho bénh nhén tuy c6 tac dung
giam dau t6t nhung thuong xay ra tic dung
phu la bénh nhan bi kich dong, mét kha nang
nhan thirc va lam chu hanh vi. Mic du vay, A
van tiém loai thudc X néu trén cho B vi nghi
rr:ing c6 thé kiém soat duoc tac dung phu. Sau
khi tiém thudc, B xdy ra tinh trang giéng nhu
cac bénh nhan trudc day 1a bi kich dong, mét
kha nang nhan thtrc va lam chu hanh vi dan
dén gay thiét hai.

Tir nhitng phan tich trén, tac gia kién nghi
stra d6i khoan 2 Diéu 596 BLDS nam 2015
nhu sau: “Khi mot nguoi dung ruou hodc
chat kich thich khdc lam cho nguwoi khdc lam
vdo tinh trang mat kha ndang nhdn thire va
lam chii hanh vi ma gay thiét hai thi phdi boi
thwong cho nguoi bi thiét hai”.

4. Két luan

TNBTTH do ngu’oi ding chét kich thich
gdy ra 1a mot ché dinh c6 y nghia quan trong
trong viéc bao dam cong bang, bao vé quyén
va loi ich hop phép cia ca nhan, to chic
trong xa hoi. Quy dinh vé diéu kién phat sinh
TNBTTH do nguoi ding chét kich thich gay
ra da tao hanh lang phép 1y cho viéc &p dung
trong thuc tién. Tuy nhién, cac quy dinh hién
hanh van boc 10 mot sé han ché nhat dinh,
nhu chua c6 quy dinh vé chat kich thich hay
chua c6 quy dinh vé trudng hop vo ¥ dung
chit kich thich lam cho ngudi khac 1am vao
tinh trang mat kha nang nhan thirc, 1am cha
hanh vi. Nhitng han ché nay 1am anh huéng
truc tiép dén quyén va lgi ich hop phap cia
cac chii thé trong xa hoi ciing nhu gay kho
khan trong viéc ap dung phap luat trén thuc
tién. Tur thyc trang néu trén, dé gop phan hoan
thién co ché phap 1y ciing nhur nang cao hiéu
qua ap dung phap luat vé TNBTTH do nguoi
dung chat kich thich gay ra, tac gia da dé xuat
mot s kién nghi, giai phap cu thé glup nang
cao hiéu qua ap dung phap luat, gop phan bao
dam sy cong bang, minh bach va tinh rin de
trong cac quan hé dan sy phat sinh tir hanh vi
clia nguoi ding chét kich thichm
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Trong chudi dich vu giao nhan hang héa

Tém tit:

Van tai duong bién dugce xem 1a mot phuong tién trong yéu trong sb cac
phuong tién van chuyén hang hoa qudc té va 1a mot mét xich quan trong
clia qué trinh dich chuyén hang hoa tir diém ngudn dén diém cudi cua chudi
dich vu logistics. Hién nay, phap luat Viét Nam chua ghi nhan cu thé dia
vi phap 1y cua loai hinh kinh doanh “nha van chuyén dudng bién khong s¢
hiru tau”, mac du trén thi truong da va dang c6 su hoat dong cia loai hinh
nay. Trén co s& nghién ciru phap luat Trung Qudc, bai viét dwa ra mot sd
dinh huéng dé xac dinh rd dia vi phap 1y, diéu kién thanh lap ciing nhu
trach nhiém phap 1y cua thuong nhan kinh doanh loai hinh nay, gép phan
thiic ddy sy phat trién cua hoat dong van chuyén dudng bién trong khbi
nganh dich vu logistics néi riéng va phap luat kinh té néi chung.

Abstract:

Maritime transport is considered a vital means for international cargo
transportation and a key link in moving goods from the point of origin to
the final destination in the logistics service chain. Currently, Vietnamese
law has not specifically recognized the legal status of “Non-Vessel
Operating Common Carriers”, despite their active operation in the market.
Based on a study of Chinese law, the article provides orientations to clarify
the legal status, establishment conditions, and legal liabilities of traders in
this business model, contributing to the development of maritime transport
within the logistics sector and economic law in general.

van chuyén dudng bién khong so hitu tau
nhung chiu trdich nhiém nhu mét nha van

bang dudng bién thi van tai bién 1a mot dich
vu khong thé thiéu dé tao sy thong sudt trong
lru thong hang hoéa tir diém dau dén diém
cudi. Trong phuong thirc van tai bién, ngoai
cac doanh nghi€p s& httu doi tau va hoat
dong nhu nha van chuyén chuyén nghiép
(“Vessel Operating Common Carriers” -
VOCC), con c6 su hoat dong ctia nhitng nha

chuyén VOCC va duoc goi 1a “Non-Vessel
Operating Common Carrier” - NVOCC.
NVOCC dugc xem la trung gian gitta ngudi
gui hang va ngudi van chuyén. Déi véi ngudi
gui hang, NVOCC hoat dong nhu nguoi van
chuyén théng qua nghiép vu gom hang cua
nhitng nguoi g hang khac nhau, sau do
NVOCC s& xac 1ap hop dong “mua chd” véi
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cac VOCC dé van chuyén nhimg 16 hang
hoa d6 dén ngudi nhan hang. Hién nay, phap
luat hang hai Viét Nam chua ghi nhan cuy thé
dia vi phap 1y cta loai hinh kinh doanh “nha
van chuyén dudng bién khong so hiru tau”,
diéu nay vo hinh trung, tao mot rao can cho
su phat trién 16n manh cua khdi nganh dich
vu van tai trong nudc va chua tuong thich
v6i phap luat qudc té'. Chi xép sau Hoa Ky,
Trung Qudc 1 quéc gia co doi ngli NVOCC
16n manh va phap luat vé NVOCC cua nudc
nay cting khong ngurng duoc cai cach. Vige
tham khao phap luat Trung Qubc vé NVOCC
s& ¢o gia tri dong gop nhat dinh cho viéc xay
dung khung phép 1y vé NVOCC tai Viét
Nam, tir 46 gop phan cho sy ting trudng cta
linh vyc logistics noi chung va dich vu van
chuyén hang hoa bang dudng bién noi riéng.

1. Phap ludt Trung Qudc vé nha van
chuyén duong bién khong sé hiru tau

1.1. Khdi niém nha vin chuyén dwong
bién khéng sé hivu tau

Cac cong ty (nha) van chuyén duong
bién khong sé hitu tau (NVOCC) duoc coi
la nhitng nguoi trung gian trong nganh van
tai bién, hoat dong nhu “nguodi van chuyén”,
duoc nhic dén dau tién theo luat phap Hoa
Ky tir nhitng ndm 1960. Ho chiu trach nhiém
cho cac hoat dong nhu luu kho, 1ap tai li¢u va
1ap ké hoach logistics cho hang héa tir diém
nguén dén diém cudi cung’. Theo Pao luat
Van tai bién nam 1984 (the Shipping Act of
1984)°, NVOCC dugc dinh nghia nhu mot

nha véan chuyén khong so hitu nhiing con tau,
viéc van chuyén duogc thyc hién va hoat dong
nhu mot ngudi gui hang trong mbi quan hé
v6i mot nha van chuyén. N6 dugc diéu chinh
boi Uy ban Hang hai Lién bang - Federal
Maritime Commission (FMC). Pi v6i khach
hang ctia ho (nhitng ngudi giri hang thuc té),
NVOCC hoat dong nhu nhiing nguodi van
chuyén va phat hanh van don, goi 1a “house
bill of lading” (HBL) cho nhiing nguoi gui
hang d6, HBL chtra thong tin vé ngudi gii
hang va nguoi nhan hang thyuc té va nhimng
thong tin lién quan dén hang hoéa. NVOCC
sau d6 ky két hop dong nhu mot nguoi giri
hang v6i VOCC (ngudi van tai thuc té) dé van
chuyén hang hoa dén cang dich va nhan van
don duong bién goi 1a “master bill of lading”
(MBL) tir nguoi van tai thuc té. Khi hang hoa
dén cang dich, dai Iy cia NVOCC sé& xuét trinh
MBL cho nguoi van tai thuc té dé nhan hang
va sau d6 giao hang cho nguoi nhan hang dua
trén viéc xuét trinh HBL®.

Theo Diéu 7 ctia Quy dinh vé vén tai bién
qudc té cua nuéec Cong hoa nhan dan Trung
Hoa - RIMT (Regulation of the People's
Republic of China on International Marine
Transportation)®, kinh doanh NVOCC d¢
cap dén hoat dong kinh doanh van chuyén
duong bién qudc té ma theo d6 nha kinh
doanh NVOCC chép nhén nhimg chuyén
hang tir nhitng nguoi gui hang véi nang luc
clia mot ngudi van chuyén, ky phat van don
v61 danh nghia cua chinh ho hodc ching tu

D TS. Bd Thi Ngoc Diép, Co héi théch thire khi phdt trién logistics ¢ Viét Nam, https://interlink.com.vn/vi/co-
hoi-thach-thuc-khi-phat-trien-logistics-o-viet-nam/, truy cap ngay 4/7/2024.

2 Clott, C. B. (2000), Ocean fieight intermediaries: An analysis of non-vessel operating common carriers
(NVOCC's) and maritime reform, Transportation journal, 17-26.

3 The Shipping Act of 1984 dugc sira ddi bai the Ocean Shipping Act 1998 nhung dinh nghia vé NVOCC khéng

thay doi.

4 Art 3 paragraph 17 “NVOCC as a common carrier that does not operate the vessels by which shipping is
performed, and acts as a shipper in its relationship with a common carrier”.

% Beecher, S. (2006), Can the Electronic Bill of Lading Go Paperless?, The International Lawyer, 40(3), 627-
647, http://www.jstor.org.proxy-ub.rug.nl/stable/40707816.

% Vin ban quy pham phap luat dugc ban hanh bi Hoi dong nha nude (Chinh phit) phién ban stra d6i nam 2019
va 2023, phién ban dau tién c¢6 hiéu lyc ndm 2002 va NVOCC c6 tén goi 1a Non-vessel-operating services.
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van chuyén khéac, nhan cudc phi tir nguoi gii
hang, hoan thanh viéc van chuyén hang hoa
bang duong bién qudc té thong qua nhiing
nha van chuyén qudc té va chiu trach nhiém
ciia mot nguodi van chuyén’. Tac gia thiy
réng, ndi ham cua kinh doanh NVOCC theo
phap luat Trung Qudc xiy dung kha tuong
dong vai phap luat Hoa Ky.

Nhu vy, ¢6 thé hiéu NVOCC 1a mot nha
cung cip dich vu véan tai duong bién quc
té nhung khong s hitu tau nhan van chuyén
hang hoéa trén co s& phat hanh van don hoac
bat ky ching tir van tai nao khac dimng tén
minh cho ngudi gui hang, thu cudc van
chuyén tir nguoi gui hang, sau d6 chuyén
tiép viéc van chuyén hang hoa thuc su cho
mot nha van tdi bién va chiu trach nhiém
phap 1y cia mot nguoi van chuyén.

1.2. Diéu kién thanh lgp

Theo khoan 5 Diéu 3 ctia Hudng dan
thi hanh quy dinh v& van tai bién qudc té
cia nudc Cong hoa nhan dan Trung Hoa®,
NVOCC thanh lap va hoat dong theo phap
luat Trung Qudc trude hét phai 1a mot doanh
nghiép’ va thuc hién nhitng hoat dong lién
quan dén viéc van chuyén hang hoa bao gdm
nhiing hoat dong sau'’:

KINH NGHIEM QUOC TE

(a) Xac lap hop dong van chuyén hang
hoa qudc té voi nhitng nguoi gl hang voi tu
cach 1a nguoi van chuyén;

(b) Nhan hang hoa va giao hang hoéa véi
tu cach nguoi van chuyén;

(c) Ban hanh van don hodc chung tir van
chuyén khac;

(d) Thu cude van chuyén va cac phi dich
vu khac;

(e) Dt chd va sip xép viéc van chuyén dé
thue hién van chuyén hang héa tir nguoi khai
thac dich vu van tai bién quéc té hodc nguoi
khai thac cac phuong tién van tai khac;

(f) Thanh toan cudc van chuyén tir cang
té1 cang hoac cac phi van chuyén khac;

(g) Kinh doanh dong géi va gom hang
container;

(h) Céc hoat dong lién quan khac.

Trudc ddy, phap luat Trung Qudc co quy
dinh NVOCC phai dang ky van don cho San
giao dich van tai bién Thuong Hai (Shanghai
Shipping Exchange) - co quan dugc Bo Giao
thong vén tai trao quyén tiép nhan don ding
ky van don cia NVOCC. Pong thoi, NVOCC
phai ky quy véi s6 tién 800.000 RMB!! (tuong
dwong 130.000 USD) va sd tién bd sung

" The term “NVOCC business” as mentioned in the preceding paragraph refers to the international maritime
transport business activities in which the NVOCC business operator accepts the shipper’s cargo in its capacity as
a carrier, issues its own bill of lading or other transport documents, collects freight from the shipper, completes
the international maritime cargo transportation through an international shipping operator, and assumes the
carrier’s responsibility”.

9 Pugc ban hanh boi Bo Giao thong van tai c6 hiéu lyc nam 2003 va dugc stra d6i nam 2023.

? Thanh 1ap theo Luat Coéng ty (Company Law), Luat Doanh nghiép hgp danh (Partnership Enterprise Law).

10 (a) concluding contracts of international carriage of goods with the shippers in the name of carriers;

(b) receiving cargo and delivering cargo in the name of carriers;

(c) issuing bills of lading or other transportation documents;

(d) collecting freight and other service charges;

(e) booking space and arranging shipping for undertaking cargo transportation from operators of international
shipping services or operators of other means of transportation;

(f) paying the freight of port to port transportation or other transportation charges;

(g) unpackage and container consolidation business;

(h) other related activities.

') RMB 1a tén viét tit ciia Renminbi, tic tién té chinh thirc ciia Cong hoa nhan dan Trung Qudc. Trong cac giao
dich qudc té, RMB ciing dugc goi 1a dong nhan dan té.
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200.000 RMB (tuwong duong 33.000 USD)
duoc yéu cau cho mdi chi nhanh tiép theo.
Tién ky giri s& duoc gui vao cac tai khoan
ngan hang dugc chi dinh trén lanh th Trung
Qudc'2. Tir ndm 2023, quy dinh nay duoc bai
b6 dé giam thiéu thu tuc hanh chinh va ganh
nang tai chinh cho NVOCC?".

Sau khi di thanh lap doanh nghiép, dé
di vao hoat dong, doanh nghi¢p kinh doanh
NVOCC phai cung cip diy du va chinh xac
cac thong tin lién quan cho S& Giao thong
van tai c6 tham quyén cta chinh quyén nhan
dan tinh, khu tu tri hodc d6 thi truc thudc
Trung wong noi doanh nghi¢p dugc dang
ky, hoac noi hoat dong kinh doanh chu yéu.
Viéc cung cap thong tin phai duoc thuc hién
trong thoi han 15 ngay ké tir ngay bat dau
kinh doanh, bao gom: tén doanh nghiép, ma
tin dung x4 hoi thong nhét cta doanh nghiép,
dia chi dang ky, dia chi van phong, thong tin
lién hé'*. Trong truong hop co bat ky thay
d6i nao d6i véi cac thong tin néu trén, nha
diéu hanh kinh doanh NVOCC, trong vong
15 ngay ké tir ngay thay ddi, phai nop don
1én S& Giao thong van tai co tham quyén cap
tinh, khu tu tri hodc thanh phd truc thudc

Trung wong noi doanh nghiép dang ky hoac
noi hoat dong kinh doanh chu yéu:

a) Thay dbi tén doanh nghiép;
b) Di doi doanh nghiép;

¢) Pinh chi kinh doanh hodc chdm dirt
kinh doanh?.

1.3. Trach nhiém phdp ly cua nha vin
chuyén dwong bién khong so hitu tau nhw
mot nha vdn chuyén

Trong quan h¢ v&i nguot g hang (shipper)
va consignee (nguoi nhan hang), NVOCC s&
chiu trach nhiém nhu mét nha van chuyén
(VOCC) hay con goi chung la carrier. Theo
Diéu 42 Bo luat Hang hai (BLHH) Trung Qudc,
ngudi van chuyén duoc hiéu 1a nguoi xac 1ap
hop dong voi nguoi gl hang, bat ké nguoi
van chuyén c6 hodc khong truc tiép thuc hién
nghia vu van chuyén'¢, do d6 NVOCC s& duoc
xem 1a nguoi van chuyén duoc diéu chinh béi
BLHH Trung Quéc. Theo do, NVOCC sé duoc
huong giéi han trach nhiém déi véi thiét hai
hodc mat mat hang hoa 1a 666,67 SDR7 trén
kién hang va 2 SDR trén kilogram hang hoa bi
mét hodc hu hong, sé lay gid tri bdi thudng cao

2 Ping, G., & Li, Y. (2015), Freight Forwarder and NVOCC in China: from the Aspects of Practice and Law,
Asian Bus. Law., 16, 105.

9 Trang tin cta Japan P&I news, https://www.piclub.or.jp/wp-content/uploads/2023/08/No.1233 China-
%E3%83%BCRevised-Regulation-on-International-Maritime-Transport.pdf, truy cap ngay 4/12/2024; va RIMT
stra d6i nam 2023.

) Piéu 9: “To operate a non-vessel operating common carrier business, complete and accurate filing information
shall be provided to the competent department of transportation of the people’s government of the province,
autonomous region or municipality directly under the Central Government where the business is registered or
where the business mainly takes place within 15 days from the date of commencement of business, including the
name of the enterprise, the unified social credit code of the enterprise, the registered address, the office address,
contact information, etc”.

15) Pidu 14: “In the event of any of the following changes, the NVOCC business operator shall, within 15 days
from the date of the change, file with the competent department of transportation of the people’s government of
the province, autonomous region or municipality directly under the Central Government where the enterprise is
registered or where the business mainly occurs:

(1) Change the name of the enterprise;

(2) relocation of enterprises;

(3) Suspension of business or termination of business”.

16 “Carrier” means the person by whom or in whose name a contract of carriage of goods by sea has been
concluded with a shipper.

') Theo Piéu 277 BLHH Trung Qudc thi SDR 1a ddng tién cua quy tién té IMF.
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nhét trong hai cach tinh d6. Tuy nhién, néu tinh
chét va gia tri ciia hang hoa da dugc nguoi giri
hang thong bao trude khi van chuyén va duoc
ghi vao van don thi nguoi van chuyén sé khong
dugc huong gidi han trach nhiém. Ngoai ra,
néu cac bén c6 thé thoa thuin mirc gio1 han
trach nhi€ém cao hon thi s€ &p dung theo thoa
thuén cua cac bén'®.

Pang luu ¥ 14 trudng hop hang hoa bi ton
that do giao cham hang, theo BLHH Trung
Qudc, bén c¢6 quyén c6 thé vira yéu cau bdi
thuong dbi voi ton that trén hang hoa, dong
thoi voi yéu cau mot trach nhiém boi thudng
dbi véi nhitng “mat mat kinh té - economic
losses” phat sinh do hanh vi trd hang cham
tré"°. Viéc chép nhan yéu cau trach nhiém
bdi thudng ddi v6i mat mat kinh té cta phap
luat Trung Quéc la mot sy ghi nhan tién bd
nham bao vé tot hon quyén loi ciia bén co
quyén khi ma gié trj hang héa trong nén kinh
té thi truong ludn ludn bién dong. Vé muc
giéi han bdi thuong thi d6i v6i nhimng thiét
hai trén hang hoa do hanh vi cham tra hang
gay ra thi mirc gidi han dugc tinh cling tuong
tu v6i trudng hop boi thudng cho hang hoa

KINH NGHIEM QUOC TE

bi t6n that vi nhing 1y do khac, con d6i véi
truong hop mat mat kinh t& do hanh vi chim
tra hang thi bén van chuyén s& duoc gidi
han mogt khoan tuwong duong vdi cudc van
chuyén phai tra cho 16 hang bi cham giao®.

Vé phuong phap xac dinh gia tri boi
thuong, theo Pidu 55 BLHH Trung Qudc?,
d6i v6i hang hoa bi mét thi gia tri boi thudng
thiét hai s€ dugc tinh dua trén gia tri thuc
su ctia hang hoa, d6i voi hang hoa bi thiét
hai s€ tinh dua trén su khac nhau gitta gia
tri hang hoa trudc va sau khi bi hu hong,
hoac dya trén chi phi khéc phuc. Gia tri thuc
cua hang hoa lai dugc xac dinh tai thoi gian
hang duoc giri cong thém phi bao hiém va
phi van chuyén. Tur gid tri thuc sy cia hang
héa néu & trén, tai thoi diém boi thuong, su
khau trir s& duoc thuc hién ddi véi nhiing
chi phi da dugc han ché hodc tranh dugc
do mét mat hodc thiét hai xdy ra. Phap luat
Trung Qudc khong c6 quy dinh 6 rang gia
tri dung dé xac dinh gia tri hang héa trong
bdi thuong thiét hai s& 1a gia tai cang bdc
hang (hang dugc gui) hay cang d& hang
(hang dugc nhan), ma chi quy dinh gia s€

% Pidu 56 BLHH Trung Qudc: “The carrier’s liability for the loss of or damage to the goods shall be limited to
an amount equivalent to 666.67 Units of Account per package or other shipping unit, or 2 Units of Account per
kilogramme of the gross weight of the goods lost or damaged, whichever is the higher, except where the nature
and value of the goods had been declared by the shipper before shipment and inserted in the bill of lading, or
where a higher amount than the amount of limitation of liability set out in this Article had been agreed upon
between the carrier and the shipper”.

19 Pidu 50 BLHH Trung Qudc: “...The carrier shall be liable for the loss of or damage to the goods caused by
delay in delivery due to the fault of the carrier, except those arising or resulting from causes for which the carrier
is not liable as provided for in the relevant Articles of this Chapter. The carrier shall be liable for the economic
losses caused by delay in delivery of the goods due to the fault of the carrier, even if no loss of or damage to the
goods had actually occurred, unless such economic losses had occurred from causes for which the carrier is not
liable as provided for in the relevant Articles of this Chapter...”.

20 Piéu 57 BLHH Trung Qudc: “The liability of the carrier for the economic losses resulting from delay in
delivery of the goods shall be limited to an amount equivalent to the freight payable for the goods so delayed.
Where the loss of or damage to the goods has occurred concurrently with the delay in delivery thereof, the
limitation of liability of the carrier shall be that as provided for in paragraph 1 of Article 56 of this Code”.

2) Pidu 55 BLHH Trung Qudc: “The amount of indemnity for the loss of the goods shall be calculated on the
basis of the actual value of the goods so lost, while that for the damage to the goods shall be calculated on
the basis of the difference between the values of the goods before and after the damage, or on the basis of the
expenses for the repair. The actual value shall be the value of the goods at the time of shipment plus insurance
and freight. From the actual value referred to in the preceding paragraph, deduction shall be made, at the time
of compensation, of the expenses that had been reduced or avoided as a result of the loss or damage occurred”.
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xac dinh theo thoi gian giri hang??. Viéc ap
dung quy dinh trén thuc té cho thay, gia da
dugc xac dinh theo thoi gian giri hang nén
cling s€ dua trén dia di€ém guri hang. DBé tim
gia tri chénh 1&ch gia tri hang hoéa trudc va
sau khi bi hu hong thi da s6 Toa 4n Trung
Quoc thong thuong dua trén hai cach: (1)
Gia tri hang héa nguyén ven (the sound
goods) dugc xac dinh nhu cach xac dinh gia
tri hang hoa bi mat trir gia tri hang hoa bi
hu hong c6 dugce tir viée ban di 16 hang do;
(2) Gia tri boi thuong cling c6 thé duge xac
dinh bang gia tri hang hoda tai cang gui hang
nhan voi ty 1€ sut giam gia tri cia n6 duogc
chtrng minh bang bao cao khao sat®.
2. Thue trang phap luit vé nha van chuyén
dwong bién khong sé hiru tau tai Viét Nam

Hién nay, hoat dong logistics chiu su
diéu chinh cta Luat Thuong mai nim 2005
va Nghi dinh so 163/2017/ND-CP ngay
30/12/2017 cia Chinh pha quy dinh vé kinh
doanh dich vu logistics. biéu 3 Nghi dinh
nay phan loai dich vu logistics nhu sau:

Dich vu logistics dugc cung cip bao gom:

1. Dich vu Xép do container, trir dich vu
cung cap tai cac san bay;

2. Dich vu kho bai container thudc dich
vu hd tro van tai bién;

3. Dich vu kho bai thudc dich vu hd tro
moi phuong thirc van tai;

4. Dich vu chuyén phat;

5. Dich vu dai ly van tai hang hoa;

6. Dich vu dai 1y 1am thu tuc hai quan (bao
gdm ca dich vu thong quan);

7. Dich vu khac, bao g@)m cac hoat dong
sau: Kiém tra van don, dich vu moi gidi van
tai hang hoa, kiém dinh hang hoa, dich vu lay
mau va xac dinh trong lugng; dich vu nhan
va chép nhéan hang; dich vu chuén bi chung
tir van tai;

8. Dich vu hd trg ban budn, hd tro ban 1& bao
g0m ca hoat dong quan 1y hang luu kho, thu
gom, tap hop, phan loai hang hoa va giao hang;

9. Dich vu van tai hang héa thudc dich vu
van tai bién;

10. Dich vy van tai hang hoa thudc dich
vu van tai duong thiy noi dia;

11. Dich vu van tai hang hoa thudc dich
vu van tai duong sat;

12. Dich vy van tai hang hoa thudc dich
vu van tai duong bd;

13. Dich vu van tai hang khong;

14. Dich vu van tai da phuong thuec;

15. Dich vy phén tich va kiém dinh k¥ thuat;

16. Cac dich vy hd tro van tai khéc;

17. Céc dich vu khac do thuong nhan
kinh doanh dich vu logistics va khach hang
thoa thuan phu hop véi nguyén tic co ban
ctua Luat Thuong mai.

Trong nhiing loai hinh ma Nghi dinh s6
163/2017/ND-CP & cép, hoat dong cua
NVOCC khong dugc Xép loai truc tiép nhu
mot loai hinh dich vu trong chudi dich vu
logistics; thay vao d6, Nghi dinh nay chi nhac
dén hoat dong “dich vu van tai hang hoa thudc
dich vu vén tai bién” néi chung. Tai Nghi dinh
s6 146/2016/ND-CP ngay 02/11/2016 cua
Chinh phi quy dinh viéc niém yét gia, phu

2 Trung Qudc vira thong qua BLHH (stra d6i), s& c6 hiéu luc vao ngay 01/5/2026. Theo Diéu 56 ctia BO luat nay
thi viéc tinh gié tri thuc su ctua hang hoa s& 1a gi4 thi truong tai thoi diém d& hang, néu khong c6 gia nhu vay thi
s& dua trén gia hang hoa tai thoi diém guri hang cong thém phi bao hiém va phi van chuyén. Xem tai http://www.
npc.gov.cn/npc/c1773/c1848/c21114/hsfxd/hsfxd002/202510/t20251030 449140.html.

2 Wei, F. (2008), The Measurement of Damages in Carriage of Goods by Sea—a Comparative Study of English
and Chinese Law With a View to Possible Revisions of the Chinese Maritime Code and Other Legislation,

University of Exeter (United Kingdom), p. 288.
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thu ngoai gia dich vu van chuyén hang héa
cong-te-no bang duong bién, gia dich vu tai
cang bién, lan dau tién loai hinh doanh nghiép
kinh doanh vén tai bién khong c6 tau duoc dé
cap. Theo do, doanh nghiép kinh doanh van
tai bién khong c6 tau dugc xem la mdt loai
hinh doanh nghiép kinh doanh van tai bién va
duogc dinh nghia 13 “doanh nghiép cung cip
dich vu van tai bién tir tiu ma doanh nghi¢p
d6 khong truc tiép khai thac va dong vai tro 1a
ngudi giri hang trong méi quan hé véi doanh
nghiép khai thac tau™.

Theo Nghi dinh s6 160/2016/ND-CP ngay
29/11/2016 ctia Chinh phu vé diéu kién kinh
doanh vén tai bién, kinh doanh dich vu dai Iy
tau bién va dich vu lai dit tau bién (duoc sira
dbi, bd sung boi Nghi dinh s6 147/2018/ND-
CP%), chu thé kinh doanh van tai bién phai
thanh 13p dudi hinh thirc doanh nghiép hodc
hop tac xa theo phap luat doanh nghiép va
hop tac xa. Ddi v6i doanh nghiép kinh doanh
van tai bién qudc té thi can thém diéu kién
phai c6 bao lanh theo quy dinh cua phap luat
v6i mirc t6i thiéu 1a 05 (ndm) ty dong Viét
Nam hodc mua bao hiém dé bao dam nghia
vu ctia chu tau dbi voi thuyén vién theo quy
dinh. Piéu kién vé tau thuyén: Co quyén st
dung hop phép ti thiéu 01 tau bién; néu tau
bién mang cd qudc tich Viét Nam phai phu
hop voi Quy chuan ki thuat qudc gia do Bo
truong Bo Giao thong van tai (nay 1a Bo Xay
dung) ban hanh (ngoai ra con c6 diéu kién vé
bd may va nhan lyc). D6i v6i doanh nghiép
kinh doanh van tai bién noi dia, phai c6
quyén sir dung hop phap t6i thiéu 01 tau bién
mang cd qudc tich Viét Nam phu hop voi
Quy chuan ky thuat qudc gia do Bo trudng
B0 Giao thong van tai (nay la B§ Xay dung)
ban hanh?. Hai van ban nay dugc xem la van

29 Piém b khoan 5 Diéu 4.
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ban hién hanh diéu chinh vé doanh nghiép
kinh doanh vén tai bién nhung chi quy dinh
vé doanh nghiép kinh doanh van tai bién c6
stt dung tau ma khong c6 dé cap dén loai
hinh hoat dong cia NVOCC nhu Nghi dinh
s 146/2016/ND-CP da néu. Nhu da phan
tich, NVOCC khong s& hitu tau va ciing
khéng truc tiép str dung tau dé van chuyén
hang hoa. NVOCC ciing khong phai dai ly
van tai hang héa vi NVOCC nhéan danh chinh
minh xéc 1ap hop dong véi nguoi giri hang
va VOCC va tu chiu trach nhiém nhu mot
nha van chuyén. Vay NVOCC c6 dja vi phap
1y nhu thé nao theo phap luat Viét Nam?

3. Vai trd ciia nha van chuyén duong bién
khong sé hiru tau trong thi truong logistics
va s can thiét diéu chinh loai hinh kinh
doanh nay tai Viét Nam

Vi sy phat trién bung n6 cua thuong mai
dién tr va container hoa trong van chuyén
quéc té thi nhitng chi thé tham gia vao qua
trinh van chuyén hang hoéa ngay cang dong
vai tro quan trong. Su doi hoi vé tinh chuyén
mon hoéa va tinh giam thu tuc, chi phi trong
giao dich van chuyén hang héa ciing ngay
cang dugc chi trong. NVOCC véi ban chét
13 mot nha van chuyén nhung khong sé hitu
tau 1a cau nbi can thiét gitra nguoi giri hang
va VOCC. That vay, la mot td chire hoat dong
chuyén nghiép, NVOCC s€ mua dich vu van
chuyén tir VOCC trong thoi mot khoang thoi
han xac dinh rdi cung cap “chd” cho nhiing
nguoi giri hang. Bang cach nay, NVOCC c6
thé gitp cho khach hang tiét kiém chi phi
van chuyén nho vao kha ning thuong luong
gia cua ho voi cac hang tau va day cling la
phuong thirc thuan loi d6i voi nhitng doanh
nghi¢p xuit khau chua c6 kinh nghiém
giao dich tryc tiép v6i nhimg hang tau 16n

25 Nghi dinh s6 147/2018/NB-CP tiép tuc dugc sira d6i boi Nghi dinh s 69/2022/ND-CP vé sira ddi, bd sung mot
so diéu cua cac Nghi dinh quy dinh vé dicu kién kinh doanh trong linh vuc hang hai ban hanh ngay 23/9/2022,
nhung khong lién quan dén doanh nghi¢p kinh doanh vén tai bién.

20 Piéu 4, 5, 6 Nghi dinh s 160/2016/ND-CP.
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va luong hang hoa cin van chuyén khong
nhiéu. Thém vao do, véi vai tro 1a “nha van
chuyén” NVOCC s& thyc hién viéc diéu phdi
va quan 1y toan bd qua trinh van chuyén hang
héa tir khau dit chd véi hang tau, cap nhat
lich trinh theo ddi quan ly hang hoa, bao dam
hang hoa dén dung dia diém, dung thoi gian
va dung chat luong?’. Pang luu y, NVOCC
s€ phat hanh van don nhan danh chinh ho,
khong khac gi mot VOCC sé gitp cho qua
trinh giao nhan hang héa dugc thuan loi vi
van don dugc xem la bién nhan hang hoa?,
1a bang chtng ctia hop dong? va 1a ching tir
c6 gia tri trong thanh toan qudc t&*. Dac biét
dbi voi nhitng thi truong c6 hang héa xuét
khau sang Hoa Ky, trong d6 c6 Viét Nam
thi NVOCC c6 vai trd quan trong, vi theo
phép luat Hoa Ky, nhitng doanh nghi¢p kinh
doanh van chuyén hang hoa va phat hanh van
don cho nhiing 16 hang di tir hoic dén Hoa
Ky déu goi 1a NVOCC va can ¢ gidy phép
do FMC?! cip®.

Loai hinh hoat dong cia NVOCC da va
dang dién ra trong thi trudng van chuyén
hang hoéa tai Viét Nam, nhung dia vi phap ly
cling nhu diéu kién thanh 1ap hoat dong va
nhitng quy dinh lién quan khac vé loai hinh
nay van chua dugc quy dinh cu thé. Cu thé
hoa khung phap 1y vé loai hinh nay tai Viét
Nam s& mang lai nhiing loi ich nhat dinh cho:

(1) Nguoi giri hang vi ho s& han ché thoi
gian va chi phi dé tim hiéu xem mot chu
thé kinh doanh c6 hoat dong NVOCC hay
khong, khi ma hién nay nhiéu doanh nghiép
kinh doanh dich vu logistics co thé hoic
khong kinh doanh nhu m¢t NVOCC va
dac biét 1a con co tinh trang nham lan gitra
hinh thure giao nhan hang héa noéi chung véi
NVOCC.

(2) Chinh ban than NVOCC, boi [& khi
khung phap 1y vé NVOCC 13 rang thi cac
chu thé muén kinh doanh dudi hinh thic
nay s& c6 thé truc tiép dang ky thanh lap loai
hinh kinh doanh nay, thay vi chi kinh doanh
hinh thirc nay trong s6 nhitng hoat dong kinh
doanh khiac ma phap luat ghi nhan va tu
phong cho minh tén goi [a NVOCC dya trén
khéi niém cua phap ludt nudc ngoai. Khung
phap 1y vé NVOCC rd rang s& tao thudn
lgi cho nhiing doanh nghiép vira va nho du
khong sé hitu tau nhung thao chuyén mon
van c6 thé gia nhap thi trudng logistics. Mt
khéc, khi dia vi phap ly NVOCC dugc ghi
nhan thi véi tu cach nhu nguoi van chuyén
(carrier), NVOCC c6 thé duoc hudng muc
gi61 han trach nhiém va céch tinh gia tri boi
thuong dugc quy dinh trong BLHH Viét Nam
nam 2015%, vi theo B0 luat nay, ngum van
chuyén 14 ngudi ty minh hodc iy quyén cho
ngudi khac giao két hop dong van chuyén

2 NVOCC la gi? Danh sach 05 NVOCC tai Viét Nam, https://cuongphatlogistics.vn/nvocc-la-gi-o-viet-nam/,

truy cdp ngay 4/12/2024.

2 Stevens, F. (2017), The bill of lading: holder rights and liabilities, Routledge, p. 12.

2 Pejovié, C. (2020), Transport Documents in Carriage of Goods by Sea: International Law and Practice, Taylor
& Francis, p. 72. Xem thém: Nguyén Thi Hoa Cuc, Xdc dinh bi don khi quyén ciia nguoi nhdn hang trong hop
dong van chuyén hang héa bang dwong bién bi vi pham, Tap chi Toa 4n nhan dan, sé 2/2022, tr. 39-43.

O Kim, S.-m. (2021), Payment methods and finance for international trade, Springer, https://doi.org/10.1007/978-
981-15-7039-1, p. 52.

SHFMC (Federal Maritime Commission) 1a Uy ban Hang hai Llen bang Hoa Ky duoc thanh 1ap vao nam 1961 tai
Washlngton T6 chirc nay chuyén xir ly cac quy dinh chung v& van tai thuong mai quoc té. Va FMC License la
gidy phép do don vi nay phat hanh nhdm yéu ciu cac doanh nghiép kinh doanh vén chuyen hang hoa phai c6 gidy
phép nhu 13 trung gian van chuyén hang hoa trude khi di vao hoat dong. S¢ hitu gidy phép FMC, doanh nghiép
¢6 thé phat hanh HBL (House Bill of Lading) di My va ky hop dong dich vu véi hing tau.

3 Quy dinh vé dang ky gidy phép FMC cho doanh nghiép logistics Viét Nam phat hanh HBL di Hoa Ky, https:/
www.anhminh-logistics.vn/details/en/N111/, truy cap ngay 4/12/2024.

% Piéu 152 BLHH nam 2015.

B2igeie

S6 09 (516), Ky 1 - Thang 05/2026



hang hoa bang duong bién vdi nguoi thué
van chuyén®.

(3) Tao duoc sy ddng bo trong quan 1y nha
nudce va bao dam trat tw kinh té khi ma loai hinh
nay di va dang ton tai & Viét Nam. Viéc cu thé
hoa khung phap 1y vé NVOCC ciing gop phan
gitp phép luat Viét Nam tuong thich véi phap
ludt nudc ngoai, dac biét 1a nhitng nudc ma
Viét Nam c6 hoat dong Xudt nhap khéu ngay
cang sau rong nhu Trung Qudc va Hoa Ky.

4. Mot s6 dé xuat

Mot la, can bd sung loai hinh kinh doanh
nay vao nhém nganh logistics va quy dinh ty
1¢ von gop toi da ma nha dau tu nude ngoai
dugc so hitu khi kinh doanh loai hinh nay tai
Viét Nam khi stra d6i Nghi dinh s6 163/2017/
ND-CP ngay 30/12/2017 cua Chinh phu quy
dinh vé kinh doanh dich vu logistics.

Hai la, phap luat can xay dung khai niém
chinh thte nhu thé nao 1a NVOCC, quy dinh
r0 pham vi hoat dong cua loai hinh kinh
doanh nay dé phan biét loai hinh nay véi
nhitng loai hinh kinh doanh khéc trong chudi
dich vu logistics n6i chung va loai hinh dich
vu van tai bién noi riéng; khé“ing dinh dia vi
phép 1y ctia thwong nhan kinh doanh loai hinh
nay la doanh nghiép, hop tac xa hay co thé
thanh 1ap dudi mdt trong hai loai hinh nay.
Néu xac dinh NVOCC hoat dong nhu mat
nha vén tai bién, theo phap luat hién hanh,
thuong nhan kinh doanh dich vu van tai bién
c6 thé lya chon hodc thanh 1ap doanh nghiép
hodc thanh 1ap hop tac xa@ (tudn theo Nghi
dinh s6 163/2017/ND-CP trong trudong hop
c¢6 von dau tu nude ngoai). Ngoai ra, khi xay
dung nhiing diéu kién khac trong thanh lap
va hoat dong cua loai hinh nay thi phai xac
dinh s€ chu trong vao khau tién kiém hay hau
kiém, vi giita hai cach thirc quan ly d6 déu
c¢6 nhimg vu diém va ca khuyét diém. Dién

KINH NGHIEM QUOC TE

hinh nhu phap luat Trung Qudc, & giai doan
dau méi ndi cuia NVOCC, Chinh phui Trung
Qudc di dat ra hai diéu kién quan trong cho
NVOCC la doanh nghi¢p NVOCC phai dang
ky van don va ky quy mot khoan tién, sau d6
can phai dugc su chap thuan ciia co quan nha
nuéc c6 tham quyén méi dugce di vao hoat
dong. Khi thi trudong NVOCC di 6n dinh va
cac doanh nghi¢p ngay cang chuyén mon hoa
hon, dé tao thuan loi cho cic doanh nghiép
NVOCC trong thanh 13p va hoat dong, nam
2023 Chinh pha Trung Quéc di bii bo nhitng
didu kién tién kiém d6 ma chuyén sang hau
kiém bang hinh thtrc théng bao tir phia doanh
nghiép khi ¢ su thay d6i trong hoat dong.
Vi [& d6, khi xay dung khung phap ly cho
NVOCC, phap luat Viét Nam can dua vao
tinh hinh hoat dong cua thi truong logistics,
nang luc cia NVOCC, yéu clu bao dam trat
tu kinh té, quyén loi ctia nhitng chu thé lién
quan (nguoi gui hang, VOCC va ngudi nhan
hang) va loi ich kinh té dé dua ra nhirng diéu
kién thanh 1ap va hoat dong hop 1y.

Ba I, vi NVOCC 1a mot trung gian két
ndi cac bén c6 lién quan nhu nguoi giri hang,
VOCC va ngudi nhan hang va nhitng chi thé
khac trong chudi dich vu logistics nén phap
ludt phai quy dinh cu thé vé quyén va nghia
vu cua NVOCC trong hoat dong kinh doanh
dé bao dam quyén loi phap 1y ctia nhiing chu
thé c6 lién quan va ca NVOCC, ciing nhu bao
dam trat ty kinh t&. Khi NVOCC xac 1ap hop
dong cung cap dich vu van chuyén thi can
xéac dinh 16 NVOCC s& tuan tha quy dinh vé
quyén va nghia vu cia nguoi van chuyén theo
BLHH Vi¢t Nam va cac van ban c6 lién quan.

Bén la, NVOCC hoat dong nhu mot
thuong nhan vi muyc dich lgi nhuén nén viéc
thuc hién hoat dong cua NVOCC s€ anh
huong nhat dinh dén quyén ciing nhu loi ich
hop phap ctia khach hang, dic biét 1a van dé

* Khodn 2 Diéu 147 BLHH nidm 2015; xem thém: Nguyén Thi Hoa Clic, Xdc dinh bi don khi quyén ciia nguoi
nhan hang trong hop dong van chuyén hang hoa bang dwong bién bi vi pham, Tap chi Toa an nhan dan, so

2/2022, tr. 39-43.
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cudc phi. Do do, van dé cude dich vu ma
NVOCC xay dung can phai bao dam tinh
minh bach, canh tranh lanh manh va hop 1y.
Can c6 quy dinh cong khai gia cude va diéu
tiét gia cudc ddi voi loai hinh kinh doanh nay
dé bao dam quyén lgi cho nhimng nguoi g
hang va 6n dinh thi truong.

Nim la, can phan dinh 1 tham quyén quan
Iy nha nudc ddi véi loai hinh nay, vi xét vé
ban chét thi thuong nhan kinh doanh NVOCC
khong s hiru tau va ciing khong truc tiép thuc
hién qua trinh van chuyén nén vi¢c xac dinh
co quan c6 tham quyen quan 1y, hau kiém can
c6 su suy xét thau d4o vé mit chirc ning cua
cac bo, nganh c6 lién quan dé bao dam viéc
quan 1y dang chuyén mon va sat thyc té.

Két luan

Trén co s& phan tich quy dinh ctua phap
luat Trung Qudc vé loai hinh NVOCC va
thyc trang phap luat Viét Nam vé loai hinh
nay ciing nhu nhin thay vai trd quan trong
cua loai hinh dich vu nay trong thi truong
logistics hién nay, bai viét di chimg minh
duoc sy can thiét phai c6 khung phap 1y cu
thé, day du diéu chinh NVOCC tai Nam
Viét. Mot sb dé xuét duge dua ra nham go1
mo cho qué trinh xay dung hanh lang phéap
1y v& NVOCC, gbép phan hoan thién phap
luat lién quan dén linh vuc hang hai noi
chung va logistics ndi riéng ¢ nudc ta trong
thoi gian toim

QUVEN CON NGUGI TRONG BOI CANN... (idp theo trang 28)

c6 yéu td ty dong - bao dam con ngudi ludn
c6 quyén can thiép va ra quyét dinh cubi
cung. Co quan nha nudc st dung Al phai co
nghia vu cong khai tiéu chi, thuat toan va dir
liéu hudn luyén co ban ciing nhu thiét 1ap co
ché khiéu nai va quyén dugc giai thich cho
nguoi dan. Mo hinh nay phu hgp véi Al Act
(2024) va khuyén nghi ciaa OHCHR (2021-
2022), bao dam ngudi dan c6 thé truy cip
thong tin, phan dbi hodc yéu cau xem xét lai
cac quyét dinh ty dong.

Thit tu, giam bat binh dang s6 va mé rong
tiép can cong nghé bao trum: Khoang cach
s6 hién 1a mot trong nhitng rao can 16n ddi
v6i bao dam quyén con ngudi trong chuyén
ddi sé & Viét Nam. Bé khic phuc, Nha nudc
can trién khai chuong trinh qudc gia vé binh
dang s, tap trung vao dao tao ky ning sb
va ning lyc Al cho nhém yéu thé nhu phu
nilt, nguoi khuyét tat, nguoi cao tudi, dan toc
thiéu s6 va nguoi lao dong phi chinh thirc.
DPong thoi, can dau tu ha tang sb gia ré, an
toan va dé tiép cén cho vung sau, vung xa,
bao ddm moi cong dan deu ¢ quyén tiép can
loi ich cua chuyén d6i sd. Chinh sach nay
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phu hop vé6i Ké hoach téng thé s ASEAN
nam 2025 va Thoa thuan Ky thuat s6 toan
cau cua LHQ (2023), nhin manh nguyén tic
“khong ai bi bo lai phia sau” trong qua trinh
sO hoa.

Cudi ciing, ting cudng hop tac quoc té va
diéu phdi khu vuc trong quan tri Al: Al va dit
liéu 1a van dé xuyén bién gioi, vi vay, Viét
Nam can chil dong tham gia va dong gop vao
céc khudn khd quan tri toan cAu nhu: Quan hé
dbi tac toan cau vé Al - Global Partnership on
AI (GPAI), Dién dan Quy tic bao mat xuyén
bién gidi toan cau (Global CBPR Forum), va
Co quan quan sat chinh sach Al cia OECD
(OECD AI Policy Observatory). Viét Nam
nén thic day hop tac k¥ thuat véi cac quéc
gia khac nham hoc hoi kinh nghiém vé déanh
gia rui ro, kiém dinh k¥ thuat, chirng nhan Al
dang tin cay (Al Trust Label) va chia s¢ dir
liéu an toan.Viéc tang cuc‘mg hop tac quéc té
khong chi giap Viét Nam tiép can cong ngh¢
tién tién, ma con ciing ¢d vi thé va tleng n01
trong viéc dinh hinh chuan muc toan cau vé
Al ¢6 trach nhiémm
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