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NHA NUGC VA PHAP LUAT

NHAN DIEN VA KU LY VI PHAM PHAP LUAT TRONG HOAT DONG
BAU CU: NHUNG BAT CAP VA KIEN NGHI HOAN THIEN
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1. Pat van dé

Bau cir dai biéu Qudc hoi (PBQH) va dai

Tém tit:

Trong moi hoat dong, tuan thu phap luat va vi pham phép luat ludn ton tai
song hanh. Hoat dong bau ctr ciing khong phai 1a ngoai 16. Mic du cac vi
pham phap luét trong hoat dong bau ctr khéng dién ra phd bién nhung anh
hudng rat 16n dén tinh chinh danh cta cudc bau cir. Trong twong quan do,
viée xir Iy nghiém minh nhimg vi pham phap luét trong hoat dong bau cir
khong chi ¢6 muyc dich trirng tri ma con mang y nghia gido duc, ran de,
phong ngua chung. Bai viét nhan dién nhitng hanh vi vi pham trong hoat
ddng bau cwr, phan tich cac loai trach nhi¢m phap ly ap dung dbi véi cac vi
pham nay. Trén co s6 d6, bai viét phan tich mot s6 han ché trong quy dinh
phap luat vé& xtr Iy hanh vi vi pham trong hoat dong bau cir, dong thoi dé
xuét kién nghi hoan thién.

Abstract:

In all human activities, legal compliance and legal violations invariably
coexist, and electoral activities are no exception. Although violations in
elections are not widespread, they profoundly impact the legitimacy of the
electoral process. In this context, the strict handling of legal violations in
electoral activities serves not only as a punitive measure but also carries
significance for education, deterrence, and general prevention. This article
identifies infringing acts within electoral activities and analyzes the types
of legal liability applicable to these violations. Then, it analyzes certain
limitations in legal regulations concerning the handling of electoral
violations and proposes recommendations for improvement.

cling nhu thanh 1ap co quan quyén lyc nha
nuoc ¢ trung wong va dia phuong noi riéng.

biéu Hoi dong nhan dan (HPND) céc cap la
mot trong nhiing quyén chinh tri co ban ctia
cong dan, duoc phéap luat quy dinh va bao
dam thyc hién. S& di néi bau cir duge xem 1a
quyén chinh tri co ban ctia cong dan boi bau
ctr thé hién y chi, nguyén vong va quyén lam
chu ctia Nhan dan trong viéc xay dung Nha
nudc phap quyén xa hoi chi nghia néi chung

Do vay, bao dam sy tuan tha phap luat trong
hoat dong bau ctr dong vai tro rt quan trong,
quyét dinh sy thanh cong cua mdt cudc bau
cu. Bén canh do, viéc phat hi¢n, xur Iy nghiém
minh cac vi pham phép luat trong hoat dong
bau ctr ¢6 ¥ nghia quyét dinh dén tinh chinh
danh cta bd may nha nudc va niém tin cua
Nhan dan vao ché d6 dan chu.
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NHA NUGC VA PHAP LUAT

2. Nhén dién cac vi pham phap luit trong
hoat dong bau cir

Hién nay, van ban c6 hiéu luc phap ly
cao nhat quy dinh vé bau ctr 1a Luat Bau cir
PBQH va dai biéu HDND nam 2015 (stra
dbi, bd sung nam 2025). Tuy nhién, luat nay
khong quy dinh mang tinh hé thong vé céc
hanh vi vi pham phdap luat trong hoat dong
bau cir. Noi cach khéc, cac vi pham phap luat
trong hoat dong bau ct hién duoc quy dinh
phan tan ¢ nhiéu diéu, khoan khac nhau cua
dao luat nay. Viéc xac dinh vi pham phap luat
trong hoat dong bau cir chi ¢ thé suy luan
tir nhitng hanh vi bi cdm hoic cac quy dinh
vé xur Iy vi pham trong Luat Bau cit PBQH
va dai biéu HDND nam 2015 (stra ddi, bd
sung nam 2025). Cu thé, Diéu 68 Luat nay
quy dinh nhimg hanh vi bi cAm trong van
dong bau cur. Néu cha thé thyc hién nhiing
hanh vi bi cAm nay thi c6 thé két luan 1a vi
pham phap luat trong hoat dong bau cir. Bén
canh d06, Diéu 95 Luat Bau cir DBQH va dai
biéu HDND nim 2015 (stra d6i, bo sung nim
2025) quy dinh vé xtr Iy vi pham trong hoat
dong bau cir.

Theo Diéu 95 vira dé cap, ngudi nao
dung thu doan Itra gat, mua chudc hoac
cudng ép lam tré ngai viéc bau cur, Gmg cir
ctia cong dan; vi pham cic quy dinh vé van
dong bau ctr; ngudi ¢ trach nhiém trong
cong tac bau cir ma gia mao gidy to, gian
lan phiéu bau hodc dung thu doan khac dé
lam sai 1éch két qua bau cu hodc vi pham
cac quy dinh khac cta phap ludt vé bau ct
thi tuy theo tinh chat, muc do vi pham ma
bi xtr Iy ky luat, xtr phat vi pham hanh chinh
hoac truy ctru trach nhi¢m hinh su. Nghién
ctru quy dinh tai Didu 95, c6 thé phan chia
vi pham phép luat trong hoat dong bau cir
thanh cac nhom:

Nhom 1: Nhom hanh vi dung thu doan Itra
gat, mua chudc hodc cudng ép lam tré ngai
viéc bau ctr, tng cr cta cong dén.

Nhom 2: Nhém hanh vi vi pham cac quy
dinh vé van dong bau ctr. Theo d6, chi thé
thuc hién mdt trong cac hanh vi bi cAm trong
van dong bau ct thi bi xem 1a vi pham cac
quy dinh vé van dong bau cir.

Nhom 3: Nhom hanh vi ctia nguodi cod
trach nhiém trong cong tic bau cr ma gia
mao giéy to, gian lan phiéu bau hoac dung
thu doan khac dé 1am sai 1éch két qua bau ci.
Can luu ¥, nhdm hanh vi nay dugc thyc hién
boi chu thé dic biét, tac la nguoi co trach
nhiém trong cong tac bau cir.

Nhom 4: Nhom hanh vi vi pham cac quy
dinh khac ciia phép luat vé bau cir. Nhom
hanh vi vi pham nay rit da dang va khé co
thé nhan dién mot cach ddy du. Tuy nhién,
qua nghién ciru cac quy dinh lién quan dén
khiéu nai, td céo trong hoat bau cir duge
quy dinh tai Luat Bau cir PBQH va dai biéu
HDND hién hanh, c6 thé nhan dién duoc mot
sO vi pham. Mot khi phap luat cho phep cong
dan khiéu nai, t6 cao cac quy trinh khac nhau
trong hoat dong bau cir thi nha lam luat da
du liéu c6 thé xay ra nhitng hanh vi vi pham.
Véi tu duy d6 thi hanh vi vi pham cac quy
dinh khéac cia phap luat vé bau cir co thé 1a
vi pham lién quan dén viéc 1ap danh sach ctr
tri; vi pham lién quan dén nguoi ung cir; vi
pham lién quan dén kiém phiéu va vi pham
lién quan dén két qua bau cir.

3. Xac dinh trach nhiém phap ly ap dung
doi véi vi pham phap luat trong hoat dgng
bau cir

O nudc ta, trach nhiém phap 1y thuong
duoc hiéu la nhting hau qua bét 1gi vé vat chat
hoic tinh than duoc ap dung béi cac co quan
nha nudc ¢ thim quyén déi véi cac chi thé
vi pham phap luat. Nhitng hdu qua phap 1y bat
loi nay 1a nhitng hinh thirc cudng ché phap
Iy dugc quy dinh trong b phan ché tai cua
cac quy pham phap luat tuong ung'. Thong
thuong, trach nhi¢m phap ly duoc phan chia

Y Hoang Thi Kim Qué, Gido trinh Ly lugn nha nuwoc va phap ludt, Nxb. Dai hoc Quéc gia Ha N6i, nam 2015, tr. 397.
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thanh cadc nhém co ban nhu: trach nhiém ky
luat, trach nhiém dan su, trach nhiém hanh
chinh, trach nhiém hinh su (t6i pham)®.

Diéu 95 Luat Bau cr PBQH va dai biéu
HDND niam 2015 (stra doi, bd sung nam 2025)
khong quy dinh cu thé timg hanh vi vi pham
trong hoat dong bau ctr nhung xac dinh chung
cac loai trach nhiém phép 1y ap dung ddi véi
cac vi pham. Cu thé, tuy theo hanh vi vi pham,
tuy theo tinh chét, murc do vi pham ma chu thé
vi pham s€ bi xur Iy ky luat, xtir phat vi pham
hanh chinh hoac truy ctru trach nhi¢m hinh sy.

Trach nhiém ky luat 1a dang trach nhi¢m
phap 1y dugc thuc hién trong quan hé ndi
bo cua cac co quan, td chirc thudc hé théng
chinh tri*. Trach nhiém ky luat 1a hau qua
phap 1y bat lgi ddi voi cha thé vi pham ky
luat, vi pham cac quy tic va nghia vu trong
hoat dong dan dén hau qua x4u, anh hudng
dén uy tin cua co quan, cia nganh nghé, linh
vuc hoat dong cia co quan, don vi. Vi goc
nhin nay thi trach nhiém ky ludt la loai trach
nhiém phép 1y ap dung ddi voi chu thé dic
thu (can bd, cong chure, vién chuc) khi cac
chu thé nay vi pham phép luat. Trach nhiém
hanh chinh dugc hiéu 1a hau qua bét loi ma
cha thé vi pham hanh chinh phai ganh chiu
theo quy dinh cta phap luat. Hau qua bét
loi thé hién bang cac hinh thirc ché tai hanh
chinh 4p dung dbi voi chii thé vi pham hanh
chinh’®. Trong khi do, trach nhiém hinh sy
1a loai trach nhiém phép 1y ma chu thé phai
chiu khi thuc hién hanh vi pham t0i, dugc
quy dinh trong B luat Hinh sy®.

Trach nhiém hanh chinh va trach nhiém
hinh su 1a loai trach nhiém phép 1y truéc Nha

NHA NUGC VA PHAP LUAT

nudc’. Noi cach khac, trach nhiém hanh chinh
va trach nhiém hinh sy déu 1a nhiing ché tai ma
Nha nuée dat ra dé trung tri, ran de, gido duc
chu thé thue hién vi pham phap luat (trong d6
chu yéu 13 ¢4 nhan). Tuy nhién, hai loai trach
nhiém phap 1y niy c6 su khac biét nhat dinh.

Mot la, xét vé tinh chat, mirc d nguy
hiém: Hanh vi trai phap luat bi truy ciru trach
nhiém hanh chinh hay trdch nhiém hinh sy
phai cin cr vao tinh chat, mirc d6 nguy hiém
cho xa hdi ctia hanh vi. Tinh chat, mirc d6
nguy hiém cho x4 hdi ctia hanh vi ¢ thé can
¢t vao muc do thiét hai. Can ¢l vao cac diu
hiéu nay, c6 thé phan biét duoc ranh gidi
gitra trach nhiém hanh chinh hay trach nhi¢m
hinh sy. Vi du: hanh vi dung thu doan gian
dbi chiém doat tai san cua nguoi khéc tri gia
tir 2.000.000 dong tro 1én s& bi truy ciru trach
nhiém hinh sy theo Diéu 174 B luat Hinh
sy nam 2015 (stra ddi, bd sung nam 2017,
2024, 2025) (sau day goi tat 1a BLHS)...
Nhu vay, néu hanh vi ding tha doan gian
dbi chiém doat tai san cua ngudi khac tri gia
dudi “mirc” nay thi s€ bi coi 1a vi pham hanh
chinh va bi xtr phat vi pham hanh chinh.

Ngoai ra, tinh chat, mac d6 nguy hiém
cho xa hoi cua hanh vi con c6 thé can clr
vao s 1an vi pham. Theo dé, nhiéu vi pham
phap ludt s€ bi truy ctru trach nhiém hinh sy
khi da bi xtr phat vi pham hanh chinh®. Vi
du: d6i voi hanh vi trdm cip tai san (Piéu
173 BLHS), néu tai san bi trom cap co gia tri
dudi 2.000.000 dong nhung ngudi vi pham
da bi xtr phat vi pham hanh chinh vé hanh vi
chiém doat tai san ma con vi pham thi s€ bi
truy ctru trach nhi¢m hinh su.

? Lé Minh Tam (chu bién), Gido trinh Ly lugn nha nuéc va phap ludt, Nxb. Tu phap, nam 2006, tr. 504.
¥ Nguyén Ciru Viét, Gido trinh Ludt Hanh chinh Viét Nam, Nxb. Chinh tri quoc gla nam 2013, tr. 549.
4 Nguyen Htru Phiic, Vai tro cia trach nhiém ky ludt hanh chinh trong quan ly can bg, cong chuc Tap chi Nha

nude va phap luat, so 8, nam 2009, tr. 12.

9 Nguyén Ctru Viét (chu bién), Gido trinh_Ludt Hanh chinh Viét Nam, Nxb. Hong buc, nam 2010, tr. 528.
9 L& Thi Son, Trach nhiém hinh s va mien trach nhiém hinh su, Tap c ch1 Luat hoc, s6 5, nam 1997 tr. 18.
7 Nguyén Canh Hop, Trdach nhiém hanh chinh: Tir Iy ludn dén thue tién ldp phdp ¢ Viét Nam, Tap ch1 Khoa hoc

phap ly, s6 3, nam 2020, tr. 3.

¥ Nguyén Hoang Viét, Tt u pham phap vi canh dén hoan thién phép lugt xir phat vi pham hanh chinh, Tap chi Khoa

hoc phap 1y Viét Nam s6 12, nam 2022, tr. 8.
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Bén canh d6, tinh chat, mic do nguy
hiém cho xa hoi cta hanh vi con dugc xem
x¢ét thong qua cong cy, phuong ti¢n, thi doan
thuc hi¢n hanh vi vi pham. Vi du: theo khoan
1 Piéu 134 BLHS, hanh vi ¢ ¥ gdy thuong
tich cho nguoi khac ma c6 sir dung “vii khi,
vt liéu né, hung khi nguy hiém” s& bi truy
ctru trach nhiém hinh sy ngay ca khi ton
thwong co thé ciia nan nhan dudi 11%.

Hai la, xét vé khach thé: Khach thé cia vi
pham hanh chinh va vi pham hinh sy duoc
md ta nhu hai vong tron giao nhau, du pham
vi giao nhau 13 kha 16n nhung van ton tai
nhitng quan hé xi hoi chi c6 thé 14 vi pham
hanh chinh, dii ¢6 vi pham nhiéu lan ciing
khong chuyén hoa thanh toi pham (diéu khién
mb to khong d6i mii bao hiém; bam coi, ru
ga lién tuc khi diéu khién xe 6 t6...). Nguoc
lai, c6 nhing vi pham phap lut chi c6 thé 1a
to1 pham chur khong bao gio 1a vi pham hanh
chinh, du c6 gay hau qua hay chua (hanh vi
giét nguoi, khing bd...).

Khac véi trach nhi€ém hanh chinh va trach
nhi¢m hinh sy (loai trdch nhi¢m phap 1y nha
nuoc), trach nhiém ky luat 1a trach nhiém
trudc co quan, don vi. Do do, khi can bd,
cong chire, vién chirc vi pham phép luat vé
bau ctr dong thoi 1a t6i pham (hodc vi pham
hanh chinh) thi ngoai viéc ganh chiu trach
nhiém hinh sy (hodc trach nhi€ém hanh chinh)
thi con ganh chiu trach nhiém ky luat.

Hién nay, BLHS c¢6 02 diéu luat quy dinh
tryc tiép viée truy ctru trach nhiém hinh sy
dbi v6i cac vi pham trong hoat dong bau cir.
Cu thé, Didu 160 BLHS quy dinh vé Toi xdm
pham quyén ctia cong dan vé bau ctr, ing ct.
Theo d6, trong ciu thanh co ban cta t6i danh
nay, chi can cha thé ¢o hanh vi lira gat, mua

chudc, cudng ép hoac dung thu doan khac
can trd cong dan thyc hién quyén bau cu,
quyén tng ctr s& bi phat canh cdo, phat cai
tao khong giam gitt ¢én 01 nim hoic phat
t0 tir 03 thang dén 01 nam. Mat khach quan
cua hanh vi vi pham bi truy ctru trdch nhiém
hinh su theo Diéu 160 BLHS hoan toan tring
khép voi nhitng vi pham dugc nhan dién tai
nhom 1 da néu & trén. Nhu vay, c6 thé két
luan, chua thé thuc hién hanh vi quy dinh tai
nhém 1 (dung thu dogn lva gat, mua chuoc
hodc cudng ép lam tré ngai viéc bau cir, ing
cur cua cong ddan) s€ ludn bi truy ctu trach
nhi¢m hinh sy. Ngoai vi€c bi truy cuu trach
nhiém hinh sy, néu nguoi vi pham 1a can bo,
cong chirc, vién chire thi con c6 thé bi xir y
trach nhiém ky luat’.

Piéu 161 BLHS quy dinh vé Toi lam sai
1éch két qua bau cir. Theo d6, trong cdu thanh
co ban cua toi danh nay, chi can chu thé 1a
ngudi ndo cé trach nhiém trong viée to chirc,
giam sat viée bau cir ma gia mao gidy to, gian
lan phiéu hodc dung thu doan khéc dé 1am sai
léch két qua bau cir s& bi phat cai tao khong
giam gitt dén 02 ndm hodc phat tu tir 03
thang dén 02 nam. Mit khach quan ctia hanh
vi vi pham bi truy cuu trach nhiém hinh su
theo Piéu 161 BLHS hoan toan tring khép
v6i1 nhirng vi pham dugc nhan dién tai nhém
3 da néu ¢ trén. Nhu vay, co thé két luan, chu
thé 1a nguoi nao co trach nhi¢ém trong vi¢e td
chtic, gidam sat viéc bau cir ma lai thuc hién
hanh vi quy dinh tai nhém 3 (gid mao gidy
to, gian lan phiéu bau hodc dung thu doan
khdc @é lam sai léch két qua bau ci¥) s& ludn
bi truy ctru trach nhiém hinh sy. Ngoai viéc
bi truy ctru trach nhiém hinh sy, néu nguoi vi
pham Ia can b9, cong chure, vién chirc thi con
c6 thé bi xur 1y trach nhiém ky luat.

9 Khoan 5 D1eu 2 Nghl dinh s6 172/2025/NB-CP (duoc sira doi, bo sung bai Ngh1 dinh s6 251/2025/ND-CP) vé
xur 1y ky luat d6i v6i can bg, cong chire quy dinh: “Khéng dp dung hinh thirc xir phat hanh chinh thay cho hinh
thicc ky ludt hanh chinh, xir Iy ky ludt hanh chinh khong thay cho truy citu trach nhiém hinh sy, néu hanh vi vi
pham dén mirc bi xir Iy hinh su”. _Tuong tw, Nghi dinh s6 112/2020/ND-CP (duoc sira dbi, bd sung boi Ngh1 dinh
71/2023/NB-CP va Nghi dinh sé 172/2025/ND-CP) vé xtr Iy ky lut vién chirc ciing quy dinh: “Khong ap dung
hinh thirc xir phat hanh chinh hodc hinh thirc ky ludt dang thay cho hinh thicc ky ludt hanh chinh; xu ly ky luat
hanh chinh khéng thay cho truy cieu trach nhiém hinh sw, néu hanh vi vi pham dén mike bi xir Iy hinh siu”
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Néu nhu cac vi pham phap ludt duoc néu
tai nhom 1, nhom 3 da xac dinh duoc loai
trach nhiém phép 1y twong g ap dung thi cac
vi pham dugc néu tai nhéom 2, nhoém 4 khong
dugc quy dinh cu thé vé ché tai phap ly. Can
ctr vao mat khach quan cua hanh vi bi nghiém
cAm va tiy theo tinh chat, mirc do co thé xac
dinh céac loai trach nhi¢m phép 1y 4p dung.

Trude hét, d6i v6i cac vi pham tai nhom 2
(nhitng vi pham phdp ludt vé van dong bau
cir): Nghién ctru Diéu 68 Luat Bau cir DPBQH
va dai bicu HDND nam 2015 (stra doi, bd
sung nam 2025), c6 thé nhan dién cac vi pham
phap luét vé van dong bau cir, bao gom:

i. Hanh vi “loi dung van dong bau cir dé
tuyén truyén trdi véi Hién phdp va phdp ludt
hodc lam ton hai dén danh du, nhén phcfm, uy
tin, quyén, loi ich hop phdp khdéc ciia t6 chire,
ca nhdn khac” ¢6 cac bieu hién cu thé nhu:
“loi dung van déng bau cir dé tuyén truyén
trai véi Hién phdp va phdap luar”; “loi dung
vdn déng bau cir dé lam ton hal dén danh
dw, nhdan pham, uy tin, quyén, loi ich hop
phap khac ciia t6 chire, cd nhdn khac”. Néu
chu thé “lgi dung van dong bau cir dé tuyén
truyén trdi véi Hién phdp va phdp ludt” va
“cé muc dich chong Nha nuwée Cong hoa xd
hoi chu nghia Viét Nam” thi bi truy ctru trach
nhiém hinh su theo Diéu 117 BLHS (74i
lam, tang trit, phdt tin hodc tuyén truyén
théng tin, tai liéu, vt pham nham chong Nha
nuoc Cong hoa xa hoi chu nghia Viét Nam).
Trong truong hop chu thé thyuc hién hanh vi
nhung khong c¢6 muc dich chéng Nha nuédc
Cong hoa xa hdi chu nghia Viét Nam thi co
thé bi truy ctru trach nhiém hinh sy theo Piéu
311 BLHS (76i loi dung cac quyén tw do dan
chu xam pham loi ich cda Nha nuoc, quyén
loi ich hop phép cia t6 chire, cd nhan). Pbi
voi hanh vi “loi dung vdn dong bau cir dé
lam ton hai dén danh dw, nhdn pham, uy tin,
quyén, loi ich hop phdp khéc cia t6 chire,

NHA NUGC VA PHAP LUAT

cd nhén khdc” thi c6 thé bi xir phat vi pham
hanh chinh theo khoan 3 Diéu 8 Nghi dinh sb
282/2025/ND-CP. Trong truong hop hanh vi
vi pham ¢ muc do nghiém trong thi co thé bi
truy cuu trach nhiém hinh sy theo biéu 155
BLHS (76i lam nhuc nguweoi khdac) hoic Didu
311 BLHS (76i loi dung cdc quyén tw do dén
chii xdm pham loi ich cia Nha nwée, quyén,
loi ich hop phdp ciia t6 chire, ¢d nhdn). Ngoai
viéc bi truy ctru trach nhiém hanh chinh hoac
trach nhiém hinh sy, néu nguoi vi pham la
can b, cong churc, vién chirc thi con co thé
bi xur Iy trach nhiém ky luat.

ii. Hanh vi “lam dung chirc vu, quyén han
dé sir dung phwong tién théng tin dai ching
trong vin déng bau ci¥”. Hanh vi nay duoc
thuc hién bai chi thé ¢6 chuc vu, quyén han
va da lam dung chuc vy, quyén han dé st
dung phuong tién thong tin dai chiing trong
van dong bau cir nham tao loi thé trong viéc
b6 phiéu'®. Nghién ctru BLHS thi ¢6 T6i loi
dung chtic vu, quyén han trong khi thi hanh
cong vu (Piéu 356) véi cAu thanh co ban 13
“lam dung chirc vu, quyén han dé sir dung
phuwong tién thong tin dai chung trong van
déng bau ci¥> ma “gdy thiét hai dén loi ich
ciia Nha nuede, quyén, loi ich hop phdp ciia
16 chire, cd nhdn” (khong phai 13 thiét hai tai
san). Nhu vay, néu nhu chu thé “lam dung
chire vu, quyén han dé sir dung phuwong tién
théng tin dai chiing trong van déng bau cir”
va phai “gdy thiét hai dén loi ich cia Nha
nude, quyén, loi ich hop phdp cia t6 chire, cd
nhdn” thi maéi bi truy ctru trach nhiém hinh
su theo Piéu 356 BLHS. Trong truong hop
chu thé chi “lam dung chitc vu, quyén han
dé sir dung phwrong tién théng tin dai ching
trong vdn dong bau cir’ thi khong thé truy
cuu trach nhiém hinh su. Bén canh do, cac
nghi dinh quy dinh vé xir phat vi pham hanh
chinh ciing khong ¢6 quy dinh vé viéc truy
ctru trach nhiém hanh chinh ddi v6i hanh vi

1 Tran Hoai Nam - Nguyén Durc Vinh, Vin dong bau cir: Nhitng ndi dung phdp Iy can tiép tuc hoan thién, Tap
chi dién tor Nghién cuu lap phap, https://lapphap.vn/Pages/TinTuc/212113/Van-dong-bau-cu--nhung-noi-dung-
phap-ly-can-tiep-tuc-hoan-thien.html, truy cap ngay 06/03/2026.
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nay. Tuy khong bi truy ctru trach nhiém hanh
chinh hodc trach nhiém hinh sy, nhung néu
nguoi vi pham la can by, cong chuc, vién
chtre thuc hién hanh vi nay thi van c6 thé bi
Xt ly trach nhiém ky luat.

iii. Hanh vi “loi dung van dong bau cir dé
van dong tai tro, quyén gop o trong nuoc va
niede ngodi cho t6 chire, cd nhdan mink”. Nghi
dinh s6 93/2021/NP-CP quy dinh cu thé vé
diéu kién, thu tuc va thoi gian dong gop tu
nguyén hd trg khic phuc khé khan do thién tai,
dich bénh, su ¢ ciing nhu hd tro bénh nhan
méc bénh hiém nghéo. Néu vi pham cac quy
dinh trong Nghi dinh s6 93/2021/ND-CP thi
tiy theo tinh chat, mic do co thé bi truy ctiu
trach nhiém hinh su (Toi lra d4o chiém doat
tai san theo Diéu 174 BLHS; T6i lam dung
tin nhiém chiém doat tai san theo Piéu 175
BLHS...) hodc bi xtr phat vi pham hanh chinh.
Tuy nhién, d6i véi hanh vi “lpi dung vén déng
bau cir dé vin déng tdi tro, quyén gép ¢ trong
niede va nwée ngodi cho o chire, cd nhdn
minh” thi khong thudc pham vi diéu chinh ctia
Nghi dinh s6 93/2021/ND-CP. Do d6, hanh
vi “loi dung van dong bau cir dé vin dong tai
tro, quyén gop o trong nuoc va nuwoc ngodi
cho t6 chirc, cd nhan mink” mic du bi cAm
theo Luat Bau car DPBQH va dai biéu HDND
hién hanh nhung khong tim thiy ché tai tuong
{mg dé truy ctru trach nhiém hanh chinh hogc
trach nhi¢ém hinh su. Tuy khong bi truy ctru
trach nhiém hanh chinh hoac trach nhiém hinh
su, nhung néu ngudi vi pham 13 can b, cong
chtrc, vién chirc thuc hién hanh vi nay thi van
c6 thé b xir Iy trach nhiém ky luat.

iv. Hanh vi “sur dung hodac hira tang, cho,
ung ho tién, tai san hodc loi ich vat chat dé
16i kéo, mua chuéc cir tri” c6 cac biéu hién
cu thé nhu: “si dung tien, tai san hodc loi
ich vat chat tang, cho cw tri nham 16i kéo,
mua chugc cu tri’; “hwa tang, cho, ung ho
tién, tai san hodc loi ich vt chdt dé 16i kéo,
mua chudc cir tri”. Xét vé mat khach quan,
viéc su dung loi ich vat chét (tién, tai san)
dé mua chudc mot chu thé c¢6 dau hiéu cua
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hanh vi dua héi 16. Hanh vi dwa héi 16 thi
tiy theo tinh chét, mirc d6 co thé bi truy ctru
trach nhi€ém hanh chinh hodc truy ctru trach
nhiém hinh sy. Tuy nhién, ddi tuong nhan
loi ich vat chat phai 1a ngudi c¢6 chirc vu,
quyén han. Trong khi dé, cir tri tuy cé quyén
b6 phiéu nhung lai khong phai 13 nguoi co
chirc vu, quyén han. Do d6, hanh vi “sur dung
tién, tai san hodc loi ich vt chat tang, cho
ctr tri nham 16i kéo, mua chuoc cir tri” va ca
“hira tang, cho, ung ho tién, tai san hodc loi
ich vdt chat dé 16i kéo, mua chuéc cir tri”
cling khong thé xac dinh duogc ché tai twong
tig dé truy ctru trach nhiém hanh chinh hoic
trach nhiém hinh sy. Tuy khong bi truy ctou
trach nhiém hanh chinh hodc trach nhiém
hinh sy, nhung néu nguoi vi pham 1a cén bo,
cong chuec, vién chire thyc hién hanh vi nay
thi van c6 thé bi xir 1y trach nhiém ky luat.

Tiéb theo, d6i véi cac vi pham tai nhém 4
(nhom hanh vivi pham cac quy dinh khac cua
phdp ludt vé bau ci¥): Do tinh chét da dang va
phuec tap cua cac vi pham trong nhém nay ma
viéc x4c dinh trach nhiém phap 1y 14 van dé
khong don gian.

Nhu da trinh bay, hanh vi vi pham cac quy
dinh khéc ctia phap luat vé bau ctr ¢6 thé 1a vi
pham lién quan dén viéc lap danh sach cir tri.
Theo do, co quan 1ap danh sach cur tri da co
nhiing sai sot trong viéc lap danh séach cu tri
va bi khiéu nai nhung khong giai quyét khiéu
nai. Trong trudng hop nay, chi thé vi pham
¢ thé ganh chiu trach nhiém ky luat theo
Nghi dinh s6 124/2020/ND-CP quy dinh xir
Iy ky ludt can bg, cong chuc, vién chic vi
pham phap luat vé giai quyét khiéu nai.

Bén canh d6, hanh vi vi pham cac quy
dinh khac cua phap luat vé bau cir con c6 thé
1a vi pham lién quan dén nguoi tng ctr. Cu
thé, ngudi ing cir ¢ thé sir dung hd so, gidy
to khong hop phap dé dugc bau cir. Hanh vi
nay co thé bi truy ctu trach nhiém hinh sy
(Toi su dung con ddu hodc tai lidu gia cua
co quan, t6 chire theo Piéu 341 BLHS) hoic



c¢6 thé bi xir phat vi pham hanh chinh néu
chua dén muec bi truy ctru trach nhiém hinh
su. Ngoai trach nhi¢m hanh chinh hodc trach
nhiém hinh sy néu ngudi vi pham 1a can b,
cong chuec, vién chire thyc hién hanh vi nay
thi con c6 thé bi xir 1y trach nhiém ky luat.

4. Mt s6 han ché ciia quy dinh phap luét
vé ap dung trach nhiém phap ly va giai
quyét hau qua khi xay ra vi pham phap
luit trong hoat dong bau cir

Thir nhdt, hién nay, c6 khoang 90 nghi
dinh xur phat vi pham hanh chinh trong céac
linh vuc do Chinh phu ban hanh. Tuy nhién,
Chinh phu van chua ban hanh nghi dinh xt
phat vi pham hanh chinh trong hoat dong
bau ctr. Cac vi pham phap luat vé bau cir bi
truy ctru trach nhiém phap 1y dugc quy dinh
khé roi rac trong Luat Bau cur DPBQH va dai
biéu HDND nim 2015 (sira doi, bd sung nim
2025) dan dén kho nhan dién va xt 1y khi xay
ra trén thuc té. Ngoai nhimmg vi pham ludn
bi truy ctru trach nhiém hinh su theo Piéu
160, 161 BLHS thi con nhitng vi pham khac
khong phai 14 vi pham hinh sy va can duoc
minh dinh bang quy pham phép lut.

Vé mit nguyén 1y, khi di xac dinh hanh
vi bi nghiém cam thi phai dong thoi xac dinh
trach nhiém phéap 1y v6i chu thé thuc hién
hanh vi bi cam. Lon Fuller - nha lut hoc ndi
tiéng ctia Hoa Ky tir nhitng nim 1960 trong
tac pham “Pao cua phéap luat” (Morality of
Law), da chi ra c6 nhiéu yéu té khién cho
mot hé thong phap luat tré nén vO nghia
trong d6 c6 mot yéu t6 13 su thiéu minh bach
trong viéc quy dinh cic bién phap ché tai'!.
Do d6, bén canh cac vi pham bi truy ctu
trach nhiém hinh su, nha 1am luat can quy
dinh nhing vi pham trong hoat dong bau cir
bi truy ctu trach nhi€ém hanh chinh. Phan
dinh vi pham hinh sy véi vi pham hanh chinh
trong hoat dong bau cir khong chi bao dam
sy dong bg, nhat quan trong ap dung phap
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ludt ma con gop phan giit gin tinh nghiém
minh, liém chinh trong hoat dong bau cir.
Thit hai, vi pham phap luat c6 thé xay ra
trong moi quy trinh cua hoat dong bau c.
Bén canh viéc truy cuu trach nhiém phap
Iy chu thé ¢ 18i, Nha nudc con phai giai
quyét nhitng hau qua phap 1y kéo theo sau
d6. Theo Piéu 60 Luat Bau cir PBQH va dai
biéu HDND hién hanh, nguoi ¢ tén trong
danh séach chinh thtrc nhung nguoi ng cu
DBQH da dugc Hoi dong Bau ctr qudc gla
cong bé ma dén thoi diém bat dau b6 phiéu
vi pham nghlem trong phap luat vé bau cur thi
Hoi déng Bau ctr qudc gia x6a tén nguoi do
trong danh sach nhiing nguoi tng cit PBQH.
Tuong tu, nguoi co6 tén trong danh sach chinh
thirc nhitng ngudi tmg ctr dai biéu HDND da
dugc Uy ban bau cir cong bé ma dén thoi
diém bét d¢au bo phiéu vi pham nghiém trong
phap luat vé bau cir thi Uy ban bau ctr, sau
khi théng nhat ¥ kién véi Ban Thuong truc
Uy ban Mit tran T6 qudc Viét Nam cung
cap, quyét dinh x6a tén ngudi d6 trong danh
sach nhirg ngudi tng cur dai biéu HDND.

Nhu vy, viéc x0a tén nhitng ngudi co tén
chinh thurc trong danh séch tng cit PBQH va
dai biéu HPND céc cip duoc thuc hién khi
nguoi ung cu c6 “vi pham nghiém trong phap
ludt vé bau cir’. Can luu ¥, khong phai moi
“vi pham phdp ludt vé bau ci¥” cia ngudi Gmg
cir DPBQH va dai biéu HDND céac cip déu
din dén hau qua 1a bi x6a tén khoi danh sach
nhitng nguoi ung cu. Theo do, hanh vi “vi
pham phdp ludt vé bau ci¥” phai duoc danh
gid & muc do nghiém trong thi méi dan dén
viéc bi x0a tén khoi danh sach nhiing nguoi
tmg ctr. Tuy nhién, Luat Bau cir PBQH va
dai biéu HDND nim 2015 (stra d6i, bo sung
nam 2025) lai khong co quy pham giai thich

“vi pham phép ludt vé bau ci¥’ nao 1a vi pham
nghiém trong. Bit cap nay dan dén thuc té
1a khi c6 “vi pham phdp ludt vé bau ci¥” va

' Lon Fuller, The Morality of Law, Publisher. Yale University Press, 1969, pp. 23; Colleen Murphy, Lon Fuller
and the moral value of the rule of law, Law and Philosophy, No. 24, 2005, pp. 262.
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vi pham nay duogc danh gia 1a nghiém trong
nhung chi thé ¢6 tham quyén ciing “khong
dam” x6a tén nguoi vi pham trong danh sach
nhitng ngudi tmg ctr dai biéu. O chiéu nguoc
lai, do khong c6 quy dinh cu thé dé xac dinh
vi pham nghiém trong phap luit vé bau cu
nén nguoi tmg ctr c6 thé khong dé chimg hé
luy khi thyc hién hanh vi cua minh.

Thir ba, trong truong hop phat hién khu
vuc bo phiéu, don vi bau ctr ¢6 vi pham phap
luat mot cach nghiém trong thi Hoi dong Bau
ctr qudc gia tw minh hodc theo dé nghj ciia Uy
ban Thuong vu Quéc hoi, Chinh phu, Uy ban
Trung wong Mit tran T6 qudc Viét Nam, Uy
ban bau ctr ¢ tinh s& huy bo két qua bau cur
va quyét dinh ngay bau cir lai & khu vuc bo
phiéu, don vi bau ctr d6. Quy dinh phap luat
rit 3 rang nhung hiéu va thuc hién thé nao
trén thyc té 1a mot didu khong hé dé dang.

Cu thé, vi pham phép luat nao la vi pham
nghiém trong dén muc phai hiy bo két qua
bau ctr thi khong duoc giai thich rd rang trong
luat. Mot khi vin dé nay khong duoc giai dap
cu thé thi viéc trién khai thuc hién chéc chin
gap nhiéu khé khian. Bén canh d6, mot cau
hoi duoc dit ra 1a trudng hop chu thé ¢6 tham
quyén (Uy ban Thuong vu Qudc hoi, Chinh
pha, Uy ban Trung uong Mat tran T6 quoc
Viét Nam, Uy ban bau cir ¢ tinh. . ) ‘guri d
nghi” dén Hoi dong Bau ctr qubc gia kh1
“nhan thay” c6 vi pham phap luat mot cach
nghiém trong nhung Hoi dong Bﬁu cur quéc
gia khong “dong tinh” thi giai quyet nhu thé
nao? Trong tru:ong hop nay, van de “huy bo
két qua bau cir”’ s& khong duoc tién hanh boi
thim quyén chinh thirc van thudc vé Hoi dong
Béu cir qudc gia. Tuy nhién, co ché phan hdi
nhu thé nao va tha tuc thuc hién ra sao thi van
can c6 10 giai chinh thiec.

Mot van dé nita can luu ¥ 13 trong truong
hop Hoi dong Bau cir qudc gia hiy bo két
qua bau ctr & khu vuc bo phiéu, don vi bau
cu co vi pham phap luat nghlem trong thi
Hoi dong Bau cir quic gia quyét dinh ngay
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bau cir lai & khu vuc bo phiéu, don vi bau
ctr d6. Theo khoan 2 Diéu 81 Luét Bau cir
DBQH va dai biéu HPND hién hanh, trong
truong hop bau ctr lai thi ngay bau ctr dugc
tién hanh cham nhat 13 07 ngdy sau ngay bau
ctr dau tién. Trong cudc bau cir lai, ctr tri chi
chon bau trong danh sach nhiing nguoi ing
ctr tai cudc bau cir dau tién. Tuy nhién, Luat
Bau cir PBQH va dai bicu HDND nam 2015
(stra d01 b6 sung nim 2025) lai khong quy
dinh vé tI‘u’O‘Ilg hop 14 néu bau ctr lai ma 50 cu
tri di bau cir khong dat qua mot nira tong s6
ctr tri trong danh sach cir tri thi két qua bau
cu lai c6 dugc cong nhan hay khong? Trong
truong hop nay, két qua bau cur lai s& dugc
cong nhan hay phai t6 chirc bau ctr lai lan thi
hai? Céac quy dinh trong phép luat hién hanh
chua tra 101 cau hoi nay.

5. Kién nghi va két luin

Thir nhdt, cac vi pham phap luit trong
hoat dong bau ctr duoc thyc hién boi nhiéu
chi thé khac nhau. Bén canh chu thé dic
biét thyc hién hanh vi vi pham la can bo,
cong chure, vién chuc véi trach nhiém ky
luat bao quat thi nhitng chii thé khac (cong
dan, nguoi nudc ngoai, nguoi khong qudc
tich) van co thé thuc hién nhitng hanh vi bi
nghiém cidm. Do d6, bén canh nhitng hanh
vi vi pham trong hoat dong bau ctr bi truy
ctru trach nhiém hinh sy, Chinh phii can quy
dinh nhirng hanh vi vi pham cu thé trong
hoat dong bau cir 1a vi pham hanh chinh.
Theo tac gid, nhitng hanh vi nhu “loi dung
van dong bau cir dé vin dong tai tro, quyén
g6p ¢ trong nuede va nwée ngodi cho 6 chike,
cd nhan minh”; “sw dung tien, tai san hodc
loi ich vt chat tang, cho cu tri nham 16i kéo,
mua chuoc cw tri”’; “hwa tang, cho, ung ho
tien, tai san hodc loi ich vat chat dé 16i kéo,
mua chudc cir tri”... hoan toan c6 thé quy
dinh 1a vi pham hanh chinh va bi truy ctru
trach nhiém hanh chinh. Quy dinh hanh vi
vi pham trong hoat dong bau cir bi xir phat
vi pham hanh chinh m{t mat co thé lép vao
16 hong thiéu ché tai phap 1y ap dung dbi voi



nhirng hanh vi bi nghiém cam, mat khac, lai
c6 thé dap tng dugc muc dich ran de, trung
tri nhitng hanh vi vi pham'2.

Thir hai, toi pham 1a hanh vi nguy hiém
dang ké cho x3 hoi, tc 1a nhitng hanh vi vi
pham phép luat nghiém trong. Do d6, nha lam
luat c6 thé quy dinh “vi pham nghiém trong
phdp ludt vé bau ci” 1a nhitng vi pham bi truy
ctru trdch nhiém hinh sy. Dudi géc d6 1y luan,
hanh vi “dung thu doan lira gat, mua chuoc
hodic cudng ép lam tré ngai viéc bau cir, ting
cir clia cong dan” xam pham truc tiép dén
cac quyén dan cha hién dinh cua cong dan.
Hanh vi nay bi truy ctru trach nhiém hinh sy
theo Diéu 160 BLHS nén phai xac dinh day
13 “vi pham nghiém trong phdp ludt vé bau
cir”. Dudi goc @6 thuc tién, ngudi thuc hién
hanh vi néi trén c6 thé bi truy ctru trach nhiém
hinh su béng ban &n phat tu c6 thoi han. Khi
bi 4p dung hinh phat tu c6 thoi han thi nguoi
vi pham s€ bi cach ly khoi xa hoi. Do do,
ngudi nay khong thé nao trg thanh dai bicu
hoat dong tai cac co quan dan cu. Vi vay, khi
phat hién hanh vi vi pham nghiém trong phap
luat vé bau cir - tirc 13 cac vi pham bi truy ctru
trach nhiém hinh sy thi co quan c6 tham quyén
quyét dinh x6a tén ngudi do trong danh sach
nhitng ngudi tng cir PBQH, dai biéu HDND.

Ngoai hanh vi vi pham phap luat vé bau ctr
bi truy ctru trdch nhiém hinh sy thi nhiing vi
pham khac (hanh vi gian 1an, khai man, khai
sai sy that vé ban than dé tmg ctr...) ciing ¢6
thé duoc xac dinh 1a “vi pham nghiém trong
phdp ludt vé bau ci”’. Piéu 74 Hién phap nim
2013 (stra d6i, bo sung nam 2025) quy dinh:
“Uy ban Thirong vu Quéc hdi gidi thich Hién
phap, lugt, phdp lénh”. Khoan 2 Diéu 11 Luat
Ban hanh van ban quy pham phép luat hi¢n
hanh lai quy dinh: “Uy ban Thuong vu Quoc
héi ban hanh nghi quyét dé gidi thich Hién
phadp, ludt ciia Quoc héi”. Do do, tac gia kién
nghi Uy ban Thuong vu Qudc hoi sém ban
hanh nghi quyét dé giai thich thé nao 1a “vi
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pham nghiém trong phap lugt ve bau i > lam
can ctr dé co quan ¢ thim quyén quyét dinh
x0a tén nguoi vi pham trong danh sach nhitng
nguoi tmg cir PBQH, dai biéu HDND.

Thit ba, tradng hop Hoi ddng Bau cir qudc
gia phat hién vi pham phap luat nghiém trong
tai khu vuce b6 phiéu, don vi bau cir va tu
minh quyét dinh hily bo két qua bau cir thi
khong c6 gi dang ban luan. Tuy nhién, truong
hop Uy ban Thuong vu Quéc hoi, Chinh phu,
Uy ban Trung uong Mit tran T6 qudc Viét
Nam, Uy ban bau ctr ¢ tinh phat hién vi pham
phap luat nghiém trong tai khu vire bo phleu
don vi bau ctr va dé nghi Hoi dong Bau cir
quoc gia hity bo két qua bau cir thi phap luat
can quy dinh co ché phdi hop, giri phan hoi y
kién cling nhu thi tyc thyc hién. Cé nhu vay
thi viéc thuc hién cac budc cua thu tuc moi
duoc dién ra thong sudt, dat hiéu qua cao.

Theo Diéu 80 Luat Bau cr DBQH va dai
biéu HDND nim 2015 (stra d6i, bo sung nam
2025), truong hop don vi bau cir co sO cu tri
di bo phiéu chua dat qua mot nira tong s cir
tri ghi trong danh sach ctr tri thi Ban bau ctr
phai ghi r0 vao bién ban va bao céo ngay cho
Uy ban bau cir chiu trach nhiém t6 chirc bau
clr dai bicu ¢ cap d6. Poi voi bau cr PBQH,
Uy ban bau cir & tinh dé nghi Hoi dong Béu
ctr qudc gia xem xét, quyet dinh viéc bau cir
lai & don vi bau cir ¢6 sd cur tri di bo phiéu
chua dat qué mot nira tong s cir tri ghi trong
danh sach cu tri. Néu bau cir lai ma so cu tr1
di bau ctr van chua dat qua mot nira tong sd
ctr tri trong danh sach ctr tri thi két qua bau cur
lai dugc cong nhan ma khong td chirc bau cir
lai 1an th(r hai. Thiét nghi, dé tao ra su théng
nhit trong viéc giai quyét hau qua phap 1y
khi t6 chtic bau ctr lai thi khoan 2 Diéu 81
Lu4t Bau cir DPBQH va dai biéu HDND hién
hanh c6 thé duoc stra d6i, bd sung nhu sau:
“Trong truong hop bau cir lai do hiy bé két
qua bau ci ¢ khu viee b6 phiéu, don vi bau cir

(Xem tiép trang 33)

12 Edwin W. Tucker, The Morality of Law, by Lon L. Fuller, Indiana Law Journal, Volume 40, Issue 2, 1965, pp. 274.
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Thii tuc cong nhan va cho thi hanh phan quyét Trong tai nudc ngoai tai Viét
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Abstract:

Procedures for the recognition and enforcement of foreign arbitral awards
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1. Khai quat vé cong nhin va cho thi hanh
phan quyét cia Trong tai nuwdc ngoai

Véi nhitng vu diém nhu tinh linh hoat,
nhanh gon va bdo mat cao, Trong tai thuong
mai dang 1a mot trong nhitng phuong thirc
duoc cac bén tranh chép uu tién lya chon,
dic biét 1a cac tranh chip phuc tap, c6 yéu
t6 nudc ngoai. Tuy nhién, khac véi Toa an,
két qua giai quyét tranh chap cua Trong tai
khong phai do co quan quyén lyc nha nudc
ban hanh, do d6 viéc phan quyét Trong tai co
duoc thi hanh hay khong ludn dugc cac bén

rat quan tam. Van dé s€ don gian hon néu
phén quyet Trong tai can dugc thi hanh tai
chinh quéc gia cua minh. Boi hién nay, nh1eu
qudc gia déu thira nhan gia tri phan quyét
Trong tai trong nudc va xem n6 nhu mét ban
an cua Toa an qubc gia minh, bao gdm ca
Viét Nam'.

Nguoc lai, trong truong hop cac bén lya
chon Trong tai nudc ngoai, kha ndng thi hanh
ciia phan quyét Trong tai s& phirc tap hon.
Vé nguyén tic, phan quyét Trong tai chi c¢6
gia tri rang budc ddi véi cac bén, va rong ra

D Ching han nhu: Article 66.1 UK Arbitration Act 1996; Section 1060 German Code of Civil Procedure 2005
(amended 2021); bieéu 67 Luat Trong tai thuong mai Viét Nam nam 2010; diém e khoan 1 Bicéu 2 Luat Thi hanh

4n dan sy (van ban hop nhét 2022).
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1a dugc thi hanh tai chinh qudc gia c6 phan
quyét Trong tai. Trong khi d6, cac tranh chap
c6 thé lién quan dén cac chi thé nude ngoai,
hang hoa & nudc ngoai hay cac su ki¢n phap
Iy xay ra & nhidu qudc gia khac nhau. Piéu
nay dan dén nhu cau phan quyét Trong tai
cua nudc nay dugc cong nhan va thi hanh
tai nudc khac. Luc nay, phan quyét Trong
tai nudc ngoai co6 dugc thi hanh tai qudc
gia khac hay khong s& phu thudc vao qudc
gia noi dugc yéu ciu, théng qua mot thu tuc
duoc goi la thu tuc cong nhan va cho thi hanh
phan quyét Trong tai nudc ngoai.

Viéc cong nhan va cho thi hanh phéan
quyét Trong tai nudc ngoai la thﬁ tuc can
thiét nham khang dinh cha quyén vé mit
tai phan ctia qudc gia. Pong thoi, diéu nay
cling the hién sy thién chi, hop tac gilra
cac quoc gia lién quan den gia tri cua phan
quyet Trong tai. Thuc té, cac quoc gia co
the ky két hoic tham gia cac diéu udc qudc
té hodc thuc hién viéc cong nhan trén co so
c6 di co lai. Ngoai ra, khi tién hanh thu tuc
cong nhan va cho thi hanh, quéc gia duoc
yéu cau s& khong phai xét xir lai vu viée
do, do do thoi gian g1a1 quyét s& nhanh ho*n
chi phi lién quan dén t6 tung ciing s& d& tén
kém hon thu tuc xét xir thong thuong va
quan trong 1a két qua giai quyét tranh chap
s& khong thay doi.

Tai Viét Nam, Trong tai néi chung va
viéc cong nhan phin quyét Trong tai noi
riéng da dugc chu y tr lau. Chung ta da ky
két kha nhiéu cac Hi¢p dinh Tuong tro tu
phép, trong d6 co quy dinh vé cong nhan
phan quyét Trong tai nudc ngoai’. Pic biét,
Viét Nam da gia nhap Cong udc New York
1958 vé& cong nhan va cho thi hanh phan
quyét Trong tai nudc ngoai (Cong udce) tir
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niam 1995, tirc da gan 30 nam 1a thanh vién
ctia Cong udc nay. Tuy nhién, hién nay van
dé xac dinh nhu thé nao 1a phan quyét Trong
tai nudc ngoai cling nhu thoi hiéu ndp don
yéu ciu coéng nhan va cho thi hanh chua
duogc quy dinh ro rang.

2. Xic dinh phian quyét Trong tai nuéc
ngoai la doi twgng cia viéc cong nhan va
cho thi hanh

Nhu da néu trén, viéc cong nhan va
cho thi hanh chi dat ra déi v6i phan quyét
Trong tai nudc ngoai. Do do, viéc xem xét
mot phan quyét Trong tai 1a trong nudc hay
nudc ngoai s& c¢6 y nghia rit quan trong.
Phép luat Viét Nam trudc day va hién nay
déu xac dinh phan quyét Trong tai nudc
ngoai dya vao qudc tich ciia Trong tai tuyén
phan quyét ma khong phu thudc vao noi
tuyén®. Theo d0, phdn quyét ciia Trong tai
nuée ngodi 1a phan quyét do Trong tai nuée
ngodi tuyén & ngoai 1anh thd Viét Nam hoic
& trong lanh tho Viét Nam dé giai quyét
tranh chép do cac bén thda thuan lua chon.
Con Trong tai nudc ngoai duoc giai thich la
Trong tai dugc thanh 1ap theo quy dinh cua
phéap luat Trong tai nudc ngoai. Nhu vay,
theo phap luat Viét Nam, yéu t6 1anh thd
noi tuyén phan quyét da khong duoc xem
xét dén khi xac dinh phan quyét d6 1a trong
nudce hay nudce ngoai.

Trong khi d6, Cong udc voi 172 thanh
vién?, trong d6 c6 Viét Nam, lai xac dinh
phan quyét Trong tai nuéc ngoai duwa vao
noi tuyén phan quyét. Mic du khéng duogc
xdy dung dudi dang dinh nghia, Piéu 1 cta
Coéng udc van duoc ICCA (International
Council for Commercial Arbitration)
giai thich 1a co s cho viéc xac dinh phéan

2 Nhu Hiép dinh tuong tro tu phap vé dan sy véi cac nuée nhu Lao (khoan 1 Diéu 5, Diéu 44), Tridu Tién (khoan

4 Piéu 3), Trung Qudc (Pidu 21), Nga (khoan 3 Piéu 52)...

dung Coéng udc New York 1958.

Trong d6, mét s6 Hiép dinh s& dan chiéu dén viéc ap

3 Piéu 1 Phap 1énh Cong nhan va cho thi hanh tai Viét Nam quyét dinh cta Trong tai nude ngoai 1995; khoan 2
biéu 342 B0 luat To tung dan sy nam 2004; khoan 10, 11, 12 Luat Trong tai thwong mai nam 2010.
Y https://www.newyorkconvention.org/contracting-states, truy cap ngay 10/7/2024.
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quyét Trong tai co phai 1a “nudc ngoai”
hay khong®. Cu thé, Cong udc néu ra hai
truong hop ma mdt phan quyet Trong tai co
thé dugc xem la phan quyét Trong tai nudc
ngoai: (i) Phan quyét dugc ban hanh ngoai
lanh tho cta nuc'rc cong nhan va cho thi hanh
va (11) Phéan quyét khong dugce xem 13 phan
quyet Trong tai trong nudc®. 0 truong hop
thir nhat, Cong udc ch1 can clr vao noi tuyén
dé xac dinh phan quyét Trong tai co phai la
nude ngoai hay khong. Yéu t6 quoc tich cuia
Trong tai hoan toan khong duoc dé cap dén.
Tham chi, cac yéu t6 nhu qudc tich, noi cu
tra clia cac bén tranh chip ciing khong duoc
néu ra’. O truong hop thtr hai, c6 thé hiéu 1a
Cong ude cho phép qudc gia ty dua cach xac
dinh phan quyét Trong tai 1a trong nuéc hay
nudc ngoai theo chinh phap luat cua qudc
gia thanh vién.

bdi véi truong hop thr hai, trén thuc té,
da s cac qudc gia hién nay dang xac dinh
phan quyét Trong tai trong nudc hay nudc
ngoai tuong ty nhu C6ng udc, tuc la dua Véo
noi tuyén phan quyéts. Bén canh do, mot s6
qudc gia co thé dwa vao yeu t6 nudc ngoai
ctia tranh chip duoc giai quyét boi Trong tai
dé xac dinh phan quyét Trong tai d6 khong
phai 1a trong nudc (non-domestic). Chéng
han nhu tai Hoa Ky, néu phan quyét lién quan

dén vu viéc ¢6 tai san ¢ nudce ngoai, can duoc
thuc hién & nudc ngoai hodc c6 mot s6 moi
lién hé hop 1y khac v6i mot hodc nhiéu qudc
gia nudc ngoai thi s& duoc xem phan quyét
Trong tai khong phai trong nudc’. Ngoai
ra, phan quyét Trong tai nudc ngoai co thé
xac dinh dya vao luat diéu chinh hoat dong
Trong tai khong phai 1a cia qudc gia minh,
hodc Trong tai hoat dong khong dua trén quy
tac ciia bat ky qudc gia nao. Tuy nhién, diéu
nay 1a cyc ky hiém gap'®.

Nhu véy, ¢ thé thiy Cong udc 1an phap
luat ctia phan 16n cac qudc gia hién nay déu
xé4c dinh phan quyét Trong tai 1a nudc ngoai
hay trong nuéc dira vao noi phan quyét duoc
ban hanh. Trong mot sé it trudng hop khac,
vi¢c xac dinh cling khong dya vao quéc tich
cua Trong tai. Nguoc lai, phap luat Viét
Nam lai c6 su khac biét khi khong quan tam
dén noi tuyén ma chi cin ctr vao qudc tich
cua Trong tai la Viét Nam hay nudc ngoai.
Hay noi cach khéc, Viét Nam dang st dung
thuat ngit “phan quyét ciia Trong tai nudc
ngoai” (awards of foreign arbitration) chu
khong phai 1a “phan quyét Trong tai nudc
ngoai” (foreign arbitral awards) theo quy
dinh ctua Cong udc ciing nhu cac qudc gia
khac. Cach quy dinh cua Viét Nam dan dén
mot sd bat cap.

3 International Council for Commercial Arbitration, ICCAs Guide to The Interpretation of The 1958 New York

Convention: A Handbook For Judges, 2011, page 21.
9 Piéu 1.1 Cong udc New York 1958.

? Tuy nhién, can luu v la nhirng yéu td nay co thé lién quan dén viéc xac dinh thoa thuan Trong tai c¢6 thudc pham
vi diéu chinh ctia Cong udc hay khong theo Diéu 2.

® Chang han nhu Dirc: Section 1025 German Code of Civil Procedure 2005 (amended 2021), xem thém: K.H.
Bockstiegel, S. Kroll and P. Nacimiento, Germany as a Place for International and Domestic Arbitrations - General
Overview, Transnational Dispute Management (TDM), Vol. 6, issue 1, March 2009, page 18; An Do: Section 44 of
Arbitration and Conciliation Act 1996, xem thém: Indian Dispute Resolution Centre (IDRC), What is foreign arbitration
award?, https://theidrc.com/content/adr-fags/what-is-foreign-arbitration-award, truy cap ngay 10/7/2024; Thuy S¥:
Article 335 of the Swiss Civil Procedure Code, xem thém: ICLG, International Arbitration Laws and Regulations -
Switzerland Chapter; 20" Edition, 2023, page 274; Phap: French Code of Civil Procedure - Book IV - Title VI: phan
chia thi1 tuc cong nhéan va cho thi hanh phan quyét Trong tai dua vao noi tuyén phan quyét; Cong hoa Czech, xem thém:
Alexander J. Belohlavek, Recognition and Enforcement of Foreign Arbitral Awards: The Application of the New York
Convention by National Courts - Czech Republic, The Lawyer Quarterly, Vol. 4, Issue 2 2014, page 94.

9 Section 202 United States Federal Arbitration Act.

10 International Council for Commercial Arbitration, /ICCA s Guide to The Interpretation of The 1958 New York
Convention: A Handbook For Judges, 2011, page 22-23.
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Thir nhat, mic du Cong uéc cho phép
quéc gia thanh vién quy dinh phan quyét
Trong tai ndo khong dugc xem 13 phan quyét
Trong tai trong nudc, nhung 1 rang la viéc
quy dinh nhu hién nay la kha khac biét va
chua phu hgp véi Cong ude''.

Thir hai, viéc xac dinh “Trong tai nudc
ngoai” theo quy dinh ctia phap ludt Viét Nam
s& c6 nhitng kho khan lién quan dén thé thirc
Trong tai. Khoan 11 Piéu 3 Luat Trong tai
thuong mai nam 2010 quy dinh: “Trong
tai nudc ngoai la Trong tai duoc thanh 1ap
theo quy dinh cia phap ludt Trong tai nudce
ngoai...”. Poi véi Trong tai thuong truc,
trung tdm Trong tai thuong sé dugc thanh lap
va tudn thu phap luat mot qudc gia cu thé.
Tuy nhién, ddi voi Trong tai vu viéc, viéc
thanh 1ap Trong tai 1a do sy thoa thuan cua
cac bén, Trong tai cling ty giai tan sau khi
hoan thanh cong viéc thi s& rat kho dé xac
dinh quéc tich cua Trong tai.

Thir ba, quy dinh cta Viét Nam hién nay
cling chwa tuong thich v6i Luat mau vé
Trong tai thuong mai qudc t& ciia Uy ban
Luat Thuong mai qudc té ctia Lién hop qudc
(UNCITRAL) va c6 thé din dén phan quyét
Trong tai “nudc ngodi” theo cach hiéu cia
Viét Nam s& khong thugc tham quyén kiém
tra cua bat ky Toa an nao. Cu thé Luat mau
UNCITRAL xac dinh tinh qudc té ctia Trong
tai dya vao dia diém Trong tai chir khong
phai 1a qudc tich Trong tai'2. Pong thoi, Toa
an c6 tham quyén huy quyét dinh Trong tai 1a
Tda 4n clia nudc noi co dia diém Trong tai®.
Nhu viy, phan quyét Trong tai duoc tuyén
boi “Trong tai nudc ngoai” tai Viét Nam thi
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ching ta coi d6 1a phan quyét nudc ngoai nén
s& khong giai quyét viéc yéu cau hay ma chi
6 thé xem xét viéc cong nhan va cho thi hanh
tai Viét Nam. Con doi véi cac quéc gia khéc,
ho lai cho rang day 1a phan quyét Trong tai
Viét Nam (vi tuyén trén ldnh thd Viét Nam)
nén ciing khong giai quyét viéc yéu cau huy.

3. Thoi hiéu cong nhian va cho thi hanh
phan quyet Trong tai nuwéc ngoai

3.1. Kha nang Toa dan dp dung thoi hiéu
trong viéc cong nhdn va cho thi hanh phan
quyét Trong tai nwdc ngoai

Theo B6 luat T tung dan sy nam 2015
(BLTTDS 2015) va ca B0 luat Dan sy nam
2015 (BLDS 2015) thi Toa an chi 4p dung
quy dinh vé thoi hiéu theo yéu cau ap dung
thoi hiéu cua mot bén hodc cac bén't. Hay
no6i cach khac, Toa an khong dugce tu y ap
dung thoi hidu dé khong thu 1y mot vu viée
dan sy hodc huy bo két qua xét xir trude do.
Pay 1a mot quy dinh tién bo va phu hop véi
phap luat cta nhiéu qudc gia, gitp loai trir
su can thi¢p cia co quan td tung trong vi¢c
van dung thoi hi¢u, béi khi két thic thoi hiéu
thi hau qua s& phat sinh voi cac chu thé chu
khong phai voi Toa an's. Tuy nhién, Diéu
184 BLTTDS 2015 chi giéi han viée ap dung
diéu nay ddi v6i thoi hiéu khoi kién, “thoi
hiéu” yéu cau giai quyét “viéc dan sy”. Tur
do, c6 mot s6 van dé phat sinh.

Thir nhdt, dbi v6i tha tyc cong nhan va cho
thi hanh phan quyét Trong tii nudc ngoai,
BLTTDS 2015 hién nay khong dung thuat nglr
“thoi hiéu” ma ding “thoi han” dé chi khoang
thoi gian nguoi yéu cau can phai nop don'.

') Xem thém: DS Van Pai - Tran Hoang Hai, Phdp ludt Viét Nam vé Trong tai thwong mai, Nxb. Chinh tri qudc

gia, 2011, tr. 415.

12) Article 1.2 and 1.3 UNCITRAL Model Law on International Commercial Arbitration 2006.

13 Article 34 and Explanatory Note by the UNCITRAL secretariat, UNCITRAL Model Law on International
Commercial Arbitration 1985 With amendments as adopted in 2006, UNCITRAL, 2008, page 26.

149 Khoan 2 Diéu 184 BLTTDS 2015, khoan 2 Diéu 149 Bo luat Dan sy nam 2015.

19 Xem thém: D6 Van Pai, Binh ludn khoa hoc nhiing diém méi ciia BY ludt Dan su nam 2015, Nxb. Héng Duc,

2016, tr. 194.
19 Piéu 451 BLTTDS 2015.
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Trong khi do, cac thuat ngir “thoi hi¢u” lai dugc
ding dbi voi thu tuc cong nhan va cho thi hanh
ban an, quyét dinh ctia Toa 4n'”. Vay quy dinh
tai Pidu 184 BLTTDS 2015 c6 duoc ap dung
voi “thoi han” ndp don yéu ciu cong nhan va
cho thi hanh phan quyét Trong tai nudc ngoai
hay khong?

Thir hai, ctr cho rﬁng thudt ngtr “thoi han”
trong truong hop nay tuong duong nhu “thoi
hiéu” thi van con mot van dé phirc tap hon.
Do 1a thu tyc yéu cau cong nhan va cho thi
hanh phan quyét Trong tai 1a mot viée dan sy
thong thuong hay 1a mot tha tuc doc 1ap. Néu
day duoc xem 12 mot thi tuc nam trong viée
dan sy thi Toa an khong dugc tu y 4p dung
thoi hiéu dé tir chdi nhan don yéu cau theo
Diéu 184 BLTTDS 2015. Nguoc lai, néu day
la tha tuc dac biét, doc lap voi vu an, viée
dan su thi Toa an khong bi rang budc badi
Piéu 184 BLTTDS 2015 va c6 thé ty dong
ap dung thoi hiéu dé tir chéi thu 1y.

Néu dya vao cach lap phap tai Diéu 1
BLTTDS 2015 thi ¢6 thé hiéu rang, hién nay
¢6 3 loai thii tuc, bao gom: Thu tuc giai quyét
vu an dan sy; thu tuc giai quyét viéc dan su;
thi tuc yéu cau cong nhan va cho thi hanh
ban an, quyét dinh cua Toa an nudc ngoai,
phan quyet Trong tal nudc ngoai. Nhu vy,
c6 thé thiy yéu ciu cong nhan va cho thi
hanh phan quyét Trong tai nudc ngoai dugc
xem la mot thu tuc riéng biét voi thu tuc giai
quyét vu viéc dan su'®. Diéu nay con duoc
thé hién & cac quy dinh vé& don yéu cau, thoi
hiéu yéu cau, phién hop xét don, khang céo,
khang nghi... trong thu tuc cong nhan cling
duoc quy dinh riéng biét, chit khong dan dén
phﬁn chung vé viéc dan su. Hon nita, vé ciu

) Piéu 432, 444, 447 BLTTDS 2015.

tric, thu tuc cong nhéan va cho thi hanh nam
doc lap o Phan thir bay BLTTDS 2015 chir
khong nam trong Phan thir sau vé thi tuc giai
quyét viéc dan su, von co cac thu tyc cu thé
khac nhu tha tuc giai quyét cac viéc dan sy
lién quan dén hoat dong Trong tai thuong
mai Viét Nam, cong nhan két qua hoa giai
thanh ngoai Toa 4n, bt giir tau bién. .. Didu
nay cang dugc ciing ¢ qua Ban thuyét minh
vé BLTTDS stra d6i (2015) ctia Toa 4n nhan
dan t6i cao. Theo d6, viéc bd sung nodi dung
vé thu tuc cong nhan va cho thi hanh tai Viét
Nam ban an, quyét dinh dan su cua Toa an
nudc ngoai, quyét dinh ctiia Trong tai nudc
ngoai vao pham vi diéu chinh cia BLTTDS
2015 tai Diéu 1 vi thu tuc nay duoc quy dinh
tai BLTTDS nam 2004 nhung lai chua dugc
quy dinh trong pham vi diéu chinh. Co
nghia rang, quan diém cua co quan lap phap
1a thu tyc cong nhan va cho thi hanh c6 su
doc 1ap voi thu tuc giai quyét vu viéc dan su
thong thuong nén can duoc tach riéng va bd
sung vao Diéu 1 BLTTDS 2015.

Néu theo quan diém nay thi thoi hiéu sé
dugc Toa an tg dong ap dung dé xem xét
viéc thy 1y don yéu cau cong nhan va cho
thi hanh phan quyét Trong tai nudc ngoai.
Piéu nay ciing phu hop véi Ban thuyét minh
vé BLTTDS stra d6i (2015) ctia Toa 4n nhan
dan ti cao khi cho réng can quy dinh thoi
han ngp don yéu cau dé tang trach nhiém cho
cha thé ndp don va hiéu qua giai quyét cia
Toa an*.

Tuy nhién, theo tac gia, vé ban chit, thu
tuc cong nhan va cho thi hanh phan quyét
Trong tai nudc ngoai mang cac dic diém cua
viéc dan sy, do d6, van dé vé thoi hiu ddi

18) bang’ Thanh Hoa, Ap dung thoi hiéu va thoi han ngp don yéu cau cong nhdn va cho thi hanh tai Viét Nam ban
an, quyet dinh ddn sw cia Toa dn nweée ngodi, phan quyét ciia Trong tai nwde ngodi, Tap chi Nghién ctru lap

phap, so 3+4 thang 2/2018, tr. 87.

19 Toa 4n nhan dan téi cao, Bdo cdo s6 21/BC-TANDTC vé Ban thuyét minh vé dw dn B ludt To tung ddn su (sira

doi), 2015, tr. 2.

20 Toa 4n nhén déan tdi cao, Bdo cdo s6 21/BC-TANDTC vé Ban thuyét minh vé dir dn Bé ludt Té tung dén sw (sita

doi), 2015, tr. 22.
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v6i thil tuc ndy van nén tuan theo Didu 184
BLTTDS 2015. Biéu nay c6 nghTa Toa an chi
duoc ap dung thoi hiéu dé tir chéi thy ly yeu
cau cong nhan va cho thi hanh phan quyét
Trong tai nude ngoai khi cd yéu cau cua
mot hodc cac bén lién quan. Cach hiéu nay
s€ tranh dugc sy can thi¢p cua Toa an vao
kha ning céng nhan va cho thi hanh, dong
thoi tang thém kha nang phan quyét Trong
tai dugc cong nhan va cho thi hanh tai Viét
Nam theo dung tinh than Cong udc?'.

3.2. Thoi diém bt dau tinh thoi hiéu nép
don yéu cau cong nhdn va cho thi hanh
phan quyét Trong tai nwéc ngoai

Theo Piéu 451 BLTTDS 2015 thi thoi
han ndp don yéu cau cong nhan va cho thi
hanh phan quyét Trong tai nuaoe ngoai la 03
nam ké tir ngay phan quyét cua Trong tai
nudc ngoai c6 hiéu luc phap luat. Tuy nhién,
dé nop don thi ngudi duoc thi hanh phai co
quyén duoc ndp don. Cu thé, nguoi dugce thi
hanh chi c6 quyén ndp don yéu cau Toa én
Viét Nam cong nhan va cho thi hanh phan
quyét Trong tai nude ngoai voi diéu kién bén
phai thi hanh cu tra, lam viéc, c6 try s¢ chinh
hodc tai san lién quan dén thi hanh c6 tai Viét
Nam vao thoi diém yéu cau®. Diéu nay co
nghia, khi phan quyét Trong tai d c6 hi¢u
luc phap luat, tic thoi han ndp don béat dau
duoc tinh, nhung ngudi phai thi hanh khong
hién dién tai Viét Nam hoac tai san thi hanh
khong c¢6 ¢ Viét Nam thi bén dugc thi hanh
ciing khong c6 quyén ndp don.

Ching han, mot phan quyét Trong tai nudc
ngoai c6 hi¢u lyc vao ngay 01/01/2020 thi
day ciing chinh 1a thoi diém bét dau tinh thoi
han dé nop don yéu ciu céng nhan va cho
thi hanh. Tuy nhién, néu bén phai thi hanh

2 Piéu 3 Cong wéc New York 1958.
) Khoan 1 Diéu 425 BLTTDS 2015.
2 Khoan 2 Diéu 451 BLTTDS 2015.

NHA NUGC VA PHAP LUAT

khong hién dién va tai san thi hanh chua c6
tai Viét Nam thi bén dugc thi hanh do mudn
ciing khong c6 quyén ndp don yéu cau. Gia
stt dén thang 02/2023, ngudi phai thi hanh
m&i dau tu va chuyén tién vao Viét Nam, luc
nay nguoi duoc thi hanh méi ¢é quyén dugce
n6p don nhung thdi han ndp don da hét. Pidu
nay rd rang lam cho quyén loi cia nguoi
duoc thi hanh khong duoc bao dam.

Mot giai phap co duogc tinh dén 1a ching
minh khoang thoi gian khong thé ndp don
nay la do sy kién bat kha khang hodc tré
ngai khach quan?. Tuy nhién, diéu nay ciing
khong hop 1y vi mét sb 1y do. Thir nhat, su
kién bat kha khang hodc tro ngai khach quan
thuong duoc hiéu 1a cac van dé nhu thién tai,
dich hoa hodc cac truong hop ma cac bén
khong thé thyc hién quyén ctia minh nhu
do tai nan, 6m nang dén mtrc mat kha nang
nhan thire, do 16i ctia co quan xét xtr, co quan
thi hanh...?*. Pay la nhitng 1y do khong lién
quan dén truong hop nay. Thit hai, sy kién
bat kha khang hodc trd ngai khach quan chi
ap dung khi chu thé di c6 quyén khoi kién,
quyén yéu cau®. Trong khi day 13 truong hop
ngudi ndp don chua co quyén yéu cau. Thir
ba, néu 4p dung sy kién bat kha khang hoic
trd ngai khach quan trong truong hgp nay
thi ¢6 thé hiéu chinh quy dinh cia BLTTDS
2015 lai la tré ngai cho cac bén dé thuc hién
quyén ndp don. RS rang day 1a mot diéu rat
khong logic va khong hop 1y.

4. Mot s6 kién nghi cho Viét Nam

Qua két qua nghién ciru, tac gia c6 mot sb
dé xuét cho Viét Nam trong viéc hoan thién
cac quy dinh vé& cong nhan va cho thi hanh
phan quyét Trong tai nude ngoai nhu sau.

(Xem tiép trang 54)

29 Khoan 3 Diéu 4 Nghi dinh s6 62/2015/ND-CP huéng dan Luat Thi hanh 4n dan sy (d3 dwoc sira ddi, bd sung

boi Nghi dinh s 33/2020/ND-CP).
2 Pidu 156 BLDS 2015.
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1. Tong quan hé thong phap luit Viét Nam vé
chuyén giao dir li¢u c4 nhan xuyén bién giéi

Khung phdp luat hién hanh ctia Viét Nam

Tém tit:

Bai viét phan tich thuc trang phap 1uat Viét Nam vé chuyén giao dir 1ieu ca
nhan xuyén bién gidi. Qua dé, bai viét chi ra nhitng diém han ché vé pham
vi ap dung, diéu kién chuyén giao va cac ngoai 1& khong phai danh gia
tac dong chuyen giao du ligu xuyen blen gidi. Trén co s¢ tham chiéu kinh
nghiém quéc té, ba1 viét d& xudt mot sb giai phap nham hoan thién khung
phap luét, bao gdm Vlec ghi nhan b sung co ché Ve diéu khoan hop dong
mau va bd sung yéu cau danh gia phép luat ciia qubc gia tiép nhan dir heu
huorng toi xay dung co ché quan ly hiéu qua phu hop VO‘l chuin muc quéc
té, gop phan thiic day phat trién bén virng nén kinh té s6 Viét Nam.

Abstract:

This article analyzes the current state of Vietnamese law regarding cross-
border transfer of personal data. It highlights limitations in terms of scope of
application, transfer conditions, and exceptions to cross-border data transfer
impact assessments. Drawing on international experience, the article proposes
several solutions to improve the legal framework, including the introduction
of standard contractual clauses and the requirement to assess the legal system
of the recipient country, with the aim to establish an effective management
mechanism aligned with international standards, thereby contributing to the
sustainable development of Vietnam’s digital economy.

Chinh phu quy dinh chi tiét mot s6 didu va
bién phap thi hanh Luat Dt licu (Nghi dinh
s0 165/2025/ND-CP). Trong so do, Luat An

diéu chinh hoat dong chuyén giao dir liéu ca
nhan xuyén bién gidi chi yéu dua trén nim
van ban phap 1y quan trong: Luat An ninh
mang nam 2018, Luat D& liéu nam 2024,
Luat Bao v¢€ dir liéu c4d nhan nam 2025, Nghi
dinh s6 356/2025/ND-CP ngay 31/12/2025
ctia Chinh phu quy dinh chi tiét mot sb diéu
va bi¢n phap thi hanh Luat Bao v¢ dir liu ca
nhan (Nghi dinh sé 356/2025/ND-CP), Nghi
dinh s6 165/2025/ND-CP ngay 30/6/2025 clia
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ninh mang nam 2018 di dit nén moéng phap
ly dau tién cho van dé quan tri dir li¢u, véi
trong tAm 13 bao dam an ninh qudc gia va xtr
1y cac hanh vi vi pham trén khong gian mang.
Cu thé, khoan 3 Diéu 26 ctia Luat nay di gisi
thiéu cach tiép can dau tién cua Viét Nam
dbi v6i viée didu chinh chuyén giao dit liéu
xuyén bién gidi thong qua yéu cau ndi dia hoa
dir liéu. Cu thé, cac doanh nghiép cung cép
dich vu vién thong, Internet hodc dich vu truc
tuyén tai Viét Nam, néu thu thap, phan tich



hay xir 1y dir lidu lién quan dén ca nhan hoc
mdi quan hé ctia ngudi ding trong nude, thi
bat budc phai luu trir dir liéu d6 tai Viét Nam
trong mot khoang thoi gian do Chinh pht quy
dinh. Piéu luat nay phan anh chinh sach uu
tién kiém soat dit liéu cua Viét Nam, nhin
manh dén viéc giam sat va phong ngira cac
mdi de doa tir bén ngoai, dong thoi gan van dé
bao vé dit liéu véi yéu cau bao dam an ninh
qudc gia. Tuy nhién, diém dang cht y 1a Luat
An ninh mang ndm 2018 khong dat ra 1€nh
cAm tuyét dbi ddi véi hoat dong chuyén dir
lidu ra nude ngoai, ma chi yéu cau luu trir dir
lidu trong nudc ddi véi mot sé trudng hop cu
thé. Tuy nhién, tai thoi diém ban hanh, Luat
chua thiét 1ap co ché hudng dan chi tiét dé
quan 1y hoat dong chuyén giao dit liéu xuyén
bién gioi, din dén nhidu kho khin trong thuc
tién tudn thu déi voi cac doanh nghiép.
Nhimg han ché nay ban dau da phan nao
duoc khic phuc bai Nghi dinh sb 13/2023/ND-
CP ngay 17/04/2023 cia Chinh phu vé bao vé
dir liéu ca nhan. Nghi dinh nay danh déu bude
ngoat trong qua trinh hinh thanh khung phap
luat bao vé dir liéu cua Viét Nam khi dua ra cac
quy dinh chi tiét vé bao vé dit liéu ca nhan, ddc
biét tai Didu 25 quy dinh thii tuc chuyén dit lidu
ca nhan ra nudc ngoai. Tuy nhién, véi tu cach
1a van ban dudi luat, Nghi dinh sb 13/2023/
ND-CP van boc 16 mot s6 han ché ca vé pham
vi thAm quyén 1an noi dung, khién viéc thuc
thi trong thuc tién chua that sy hiéu qua. Dé
tiép tuc hoan thién van dé nay, Viét Nam da
ban hanh Luat Dir liéu nam 2024, Nghi dinh
s6 165/2025/ND-CP. Dic biét, Luat Bao vé dit
liéu c4 nhan nim 2025 va méi day nhat 1a Nghi
dinh s6 356/2025/ND-CP ra doi da tao nén
tang phap 1y vimg chic hon, khic phuc tinh
trang chong chéo va thiéu dong bo trudc day.
Su két hop giira cac van ban nay ky vong s&
hinh thanh mot ha tang phép 1y thng nhét va
toan di¢n cho quan tri dir li¢u tai Viét Nam, vira
bao dam muc tiéu bao vé an ninh - chii quyén
dix liéu, vira tao thuan loi cho tién trinh chuyén
d6i s6 va phat trién kinh té s6 ctia quic gia.

THUC TIEN PHAP LUAT

1.1. Pham vi dp dung ciia di¥ liéu chuyén giao

Trudc dy, khoan 2 Diéu 14 ciia Nghi dinh
s0 13/2023/ND-CP da ghi nhan: “chuyén di
lieu ca nhan ra nuwoc ngoai la hoat dong su
dung khéng gian mang, thiét bi, phiong tién
dién tir hodac cac hinh thire khac chuyén dir
liéu ca nhan cua cong dan Viét Nam toi mot
dia diém nam ngodi lanh tho cia meée Cong
hoa xa hoi chu nghia Viét Nam hodc su dung
mét dia diem nam ngoai lanh thé cia nudée
Céng hoa xa hoi chii nghia Viét Nam dé xir
ly dir liéu ca nhdn cua cong dan Viét Nam ™.
Nhu vay, pham vi dir li¢u dugc chuyén giao
trong can ctr phép 1y nodi trén do chinh la “dir
liéu cd nhan cua cong dan Viét Nam”. Cach
tlep can nay phan anh quan niém truyen thong
vé chii quyén qudc gia gan lién véi quéc tich,
theo d6 Nha nudc cd nghia vu bao vé cong
dén ctia minh & bét ¢t noi dau ho sinh séng, vi
vay, cac dit liéu chuyén giao ra nudc ngoai chi
dugc ap dung dbi véi dit lidu thude vé cong
dan Vi¢t Nam ma khong ghi nhan voi dir ligu
ctia cong dan thudce qudc gia khac.

Trong khi d6, cac vin ban phap lut gan day
bao gom Luat Dit liéu nam 2024, Nghi dinh
s6 165/2025/ND-CP, Lut Béo v¢ dit lidu c4
nhan nam 2025 va Nghi dinh sé 356/2025/
ND-CP di chuyén sang diéu chinh pham vi dit
liéu chuyén giao xuyén bién gi6i dudi goc nhin
lanh tho. Cu thé, ddi trong diéu chinh duoc xac
dinh dya trén viéc thu thap, luu trlr, xtr Iy div
liéu c4 nhan dién ra trén lanh thd Viét Nam, bat
ké chu thé dir liéu 1a cong dan Viét Nam hay
ngudi nudce ngoai. Sy thay doi nay khong chi
don thuan 1a k¥ thuat lap phap nham diéu chinh
pham vi dir liéu ma con thé hién su phat trién
mang tinh chat ban chét trong quan tri dit liéu
hién dai, hudng téi ti€ém can cac chuin muc
qudc . Piéu nay con duoc thé hién 5 trong
co ché danh gi4 tic dong chuyén giao dir liéu.
Trudc day, theo Nghi dinh s6 13/2023/ND-CP,
chi céc trudong hop chuyén di lidu ca nhéan cua
cong dan Viét Nam ra nude ngoai méi bit bude
phai 1ap ho so danh gia tc dong chuyén dit liéu
¢4 nhan ra nudc ngoai. Tuy nhién, Nghi dinh sd
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THUC TIEN PHAP LUAT

165/2025/ND-CP véi tu cach 1a van ban huéng
dan thi hanh Luat Dit liéu nim 2024 da thay
ddi cach tiép can khi dua ra cac yéu cau phan
tang dit liéu cu thé hon, dua trén “dir lidu cot
1617 va “dir liéu quan trong”, nhén manh t6i
tac dong d6i voi an ninh quéc gia hon 1a yeu
to qudc tich ctia chu thé dir lidu. C6 thé thay
rang, su chuyén dich nay phan anh xu huong
can bang giita bao dam chu quyén dit liéu quic
gia va phu hop voi thong 18 qudc té. Cac quy
dinh nay tao diéu kién cho Viét Nam vira bao
vé loi ich an ninh quéc gia, vira tao moi truong
phap ly c61 mo hon cho dong chay dir liéu toan
cau, qua d6 hd tro tlen trinh chuyén doi s6 va
hoi nhép kinh t& qudc té. Ly do ctia su thay ddi
ndy c6 thé duoc thic ddy boi hai yéu té chinh:

Thir nhat, qud trinh sé héa dién ra manh
mé trén pham vi toan cdu. Trong mdi trudng
s6, ranh gidi qubc gia ciing nhu qubc tich
ngay cang trd nén mo nhat. Dt liéu dugc tao
ra, xu ly va luu trtt xuyén bién gidi mot cach
lién tuc khién cho viéc x4c dinh qudc tich cia
chu thé dir liéu tré nén khong thyc té, tham
chi bat kha thi. V& thuc tién, dit liéu ca nhan
do ngudi nude ngoai cu tra tai Viét Nam tao
ra cing c6 thé tiém 4n nguy co va hé qua d6i
v6i an ninh qudc gia twong duong véi dit liéu
cua cong dan Viét Nam. Hon ntra, cach tiép
can dua trén qudc tich ciing tao ra ganh ning
hanh chinh ciing nhu nhitng 16 hong phap Iy
trong bdi canh dién toan dam may va cac nén
tang xuyén qudc gia phat trién manh.

Thur hai, anh hwong ti cac quy dinh phap
ludt quéc té. Quy dinh bao vé dir liéu chung
(GDPR) cuia Lién minh chau Au véi tu cach
la mot trong nhitng van ban dugc xem la tiéu
chuén trong bdo vé dir liéu c4 nhan trén toan
thé gidi da ap dung cach tiép can lanh tho,
bao v€é moi dir li¢u ca nhan dugc xu ly trong
pham vi Khu vuc kinh té chdu Au (EEA) ma
khong phan biét qudc tich. Nhing cai cach
phap luat gan ddy caa Viét Nam cho thiy nd
luc hai hoa véi thong 1& quéc té, dong thoi
mo ra kha nang ting cudng hop tac trong nén
kinh té s6 xuyén bién gioi.
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1.2. Piéu ki¢n chuyén giao dir liéu xuyén
bién gioi

Phap luat Viét Nam hién nay thiét 1ap mdt
co ché kiém soat tap trung va thong nhat d6i
v6i viée chuyén giao dir liéu xuyén bién gioi,
trong d6 cong cu chinh 13 yéu cdu bao céo
danh gia tac dong cta viéc chuyén dir lidu.

Trudc day, theo Diéu 25 Nghi dinh sd
13/2023/ND-CP, moi hoat dong chuyén dir
liéu ca nhan ra nudc ngoai déu phai kém theo
“hé so danh gid tac dong viéc chuyén dir liéu
cd nhén ra nwde ngoai”. HO so nay phai dugc
giri cho Cuc An ninh mang va phong, chdng toi
pham st dung cong nghé cao thudc Bo Cong
an trong thoi han 60 ngay ké tir ngay bat dau
xt ly dir liéu, khong phan biét dir liéu duoc
chuyén sang qudc gia nao. Co ché nay phan
anh cach tiép can chat ché va tap trung, khi co
quan nha nudc thuoc Bd Cong an giir vai tro
giam sat moi truong hop chuyén giao dit liéu.
Luat Bao v¢ dit li¢u c4 nhan nim 2025 ké thira
nguyén tic néu trén, song c6 su diéu chinh vé
thoi diém bao cao khi khoan 2 Diéu 20 quy
dinh ho so danh gia tic dong chuyén dit liéu ca
nhan xuyén bién gidi phai dugce ndp trong vong
60 ngay ké tir ngay chuyén dir lidu. Sy diéu
chinh nay 13 hoan toan hop 1y xuét phat tir sy
khac nhau vé ban chét ctia thoi diém chuyén dir
liéu va thoi diém xtr 1y dit liéu. Trong thuc tién,
hoat dong xir 1y dit liéu la mot chudi hanh vi
bao gom thu thap, luu trix, phan tich, st dung,
truyén tai va nhiéu hoat dong trung gian khéc;
do d6 rat kho xac dinh chinh xac “mdc xur 1y”
nao dugc dung lam diém khoi dau tinh thoi han
60 ngay. Ngugc lai, hoat dong chuyén dir li€u
12 mot sy kién phap 1y c6 tinh thong nhat, xac
dinh dugc bang thoi diém két ndi, truyén dan
trén hé thong k¥ thuat. Viéc 1iy cot mde chuyén
dit liéu 1am thoi diém tinh thoi han 60 ngay tir
do6 gitp tang tinh minh bach, giam thiéu tranh
chép va loai bo sy tity nghi trong dién giai cac
quy dinh phap luat.

Luat Dir liéu nam 2024 dua ra nguyén tic
chung cho chuyén dir liéu xuyén bién gidi tai



khoan 3 Diéu 23: “phdi bao dam quéc phong,
an ninh, bao vé loi ich quoc gia, loi ich cong
cong, quyén va loi ich hop phdp cua chi thé
dir lieu, chu so hitu dit liéu theo quy dinh cua
phadp ludt Viét Nam va cdc diéu wée quoc té ma
nuoc Cong hoa xa hoi chu nghia Viét Nam la
thanh vién”. Nhu vay, Luat Dir li¢u da yéu cau
viéc chuyén dit liéu xuyén bién gioi phai phu
hop voi1 bao vé 191 ich cong cong cling nhur 191
ich ctia hai chu thé c6 lién quan tryc tiép dén dir
liéu chuyén giao d6 1a chii thé dir liéu, chu so
hiru dir liu. Ngoai ra, Luat Dt liéu nam 2024
va Nghi dinh s6 165/2025/ND-CP da xay dung
co ché giam sat riéng biét d6i voi hai loai dir
liéu dac thu 1a “dir liéu quan trong” va “dit li¢u
cbt 16i”. Di voi ca hai loai dir liéu nay, khoan
5 va khoan 6 Diéu 12 yéu cau bao céo danh gia
tac dong phai dugc thuc hién trudce khi chuyén
giao dir liéu xuyén bién gidi. Diéu nay danh
diu mot bude chuyén quan trong tir co ché béo
c4o mang tinh hau kiém sang co ché giam sat
tién kiém. Quy dinh ny xuat phat tir mic do
anh hudng cao ma nhiing loai dir li¢u nay co
thé tao ra so voi dir liéu thong thudng khi co
thé tac dong hodc truc tiép tac dong dén “quoc
phong, an ninh, déi ngoai, kinh té vi mé, én
dinh xa hoi, suc khoe va an toan cong dong™.

bac biét, riéng voi cac dir liu bt 131 (vi du nhur
dit liéu bién gi6i qudc gia, chii quyén lanh thd,
dix liéu vé hoat dong cong nghi¢p quéc phong,
an ninh chua cong khai...2), viéc chuyén giao
chi duoc tién hanh sau khi co quan nha nudc ¢6
thdm quyén phé duyét trudc. Nhu vy, doi voi
dir liéu quan trong, cho du phai thuc hién bao
céo tac dong trude khi chuyén giao nhung béo
c4o ndy van chi mang tinh chét thong bao chir
khong quyét dinh téi hoat dong chuyén giao.
Con véi dit lieu cdt 161, viée bao cdo con mang
¥ nghia phai c6 su chap thuan bat budc tir co
quan c6 tham quyén, néu kh()ng viéc chuyén
giao s¢ khong dugc phép dién ra. Dong thoi,

can luu y rang, ban than cac dit liéu quan trong,

D Khoan 6, 7 Biéu 3 Luat Dir liéu nam 2024.
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dit liéu c6t 161 ciing c6 thé 14 cac dit liéu ca nhan
nén c6 thé chiu su diéu chinh cua ca Luét Dix
liéu nam 2024, Nghi dinh s 165/2025/ND-CP,
Luat Bao vé dit liéu cd nhan nam 2025 va Nghi
dinh s6 356/2025/ND-CP. V& diém nay, khoan
2 Piéu 42 Nghi dinh s6 356/2025/ND-CP ciing
da dua ra nguyén tic ap dung cu thé, theo d6
khi chuyén giao dir liéu cot 15i, dir liéu quan
trong xuyén bién gidi la dir liéu cé nhan thi sé
wu tién ap dung cac quy dinh phap luat vé& bao
v¢ dir liu ca nhan, tic 1a Luat Bao v¢ dir licu
c4 nhan nam 2025 va Nghi dinh s6 356/2025/
ND-CP. Quy dinh nay hoan toan hop 1y vi can
ap dung théng nhat co ché ddi véi dir liéu ca
nhan trong cac van ban phap luat chuyén biét
chir khong phai 1a cac van ban phap luat vé dir
liéu ndi chung.

Bén canh do6, khoan 3 Piéu 12 Nghi dinh
s6 165/2025/ND-CP con dua ra ndi dung lién
quan dén van ban giao két giita bén chuyén dir
liu Vé bén nhan dfr liéu phai dép Umg nhiing
yéu cau bat budc vé muyc dich, phuong phap,
pham vi xuat dir liéu, xir 1y dit liéu, dia diém
va thot gian luu trir dir li€u, cac bién phap bao
v¢ dir li¢u ma bén nhan dir li¢u st dung... Quy
dinh nay cho thiy phap luat da nhan dién va
tham chi kiém soat ca noi dung nam trong thoa
thuan giira cac bén lién quan dén viéc chuyén
dit 1iéu nham bao dam mirc d6 an toan cao nhét
d6i véi dir liéu duoc chuyén giao. So sanh vai
cac bién phap bao vé ma GDPR da dua ra thi
¢6 thé nhan thay sy tuong ddng nhét dinh giita
van ban glao két vé chuyén giao du liéu nay véi
hé thng diéu khoan hop dong mau (Standard
Contractual Clauses - SCC) ghi nhan tai khoan
2 Piéu 46 cia GDPR. Tuy nhién, sy khac biét
co ban do la he thong SCC cho phep cO quan
¢6 tham quyén can thiép truc tiép mot cach
manh mé vao sy thda thuan gitra cac bén tham
gia quan h¢ chuyén giao dir ligu, bét budc cac
chu thé nay phai tuan thu theo y chi cua co
quan soan thao 13 Uy ban chau Au. Piéu nay

2 Danh muc Dit liéu c6t 161 ban hanh kém Quyét dinh s6 20/2025/QB-TTg ngay 01/07/2025 vé ban hanh danh

muc dir liéu quan trong, dir li¢u bt 16i.
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cho thay quan diém cia GDPR dat yéu t6 bao
vé quyén neng tu cta chu thé dir lidu 1én uu
tién hang d4u, tham chi cao hon ca su tu do § y
chi ctia bén chuyén giao dit liéu va bén nhin
dit liéu. Tu duy lap phap nay xuét phét tir muc
tiéu xdy dung ban dau ctia GDPR, vén di tap
trung vao bao vé nhimng quyén co ban cta ca
nhén trong pham vi Lién minh chau Aw®. Déi
véi Viét Nam, phap luat maéi chi can thi€p o
murc d§ vura phai vao thoéa thuan cua cac bén
dudi dang bat bude > phai c6 nhiing ndi dung
nhét dinh, con lai van ton trong cac ndi dung
khéc trong van ban ndy. Quan diém trén mic
dii ¢6 tinh chét dung hoa gitta tw do y chi trong
thoa thuan chuyén giao dir liéu va bao v€ su an
toan cuia dit lidu, nhung dong thoi ciing thiéu
di su bao vé mot cach quyét liét dbi véi quyén
riéng tu cta ca nhan tir dit liéu ciia minh.

1.3. Cdc truwong hop ngogi l¢ khong phdi
dinh gid tic dpng chuyén giao dit li¢u cd
nhdn xuyén bién gici

Nghi dinh s6 13/2023/ND-CP tai Diéu 25
trudc day khong dua ra bat ky truong hop ngoai
1€ nao cho vi¢c khong phai danh gia tac dong
chuyen dit liéu ra nuéc ngoai. Pidu d6 c6 nghia
13 tat ca cac truong hop chuyén dit liéu ra nude
ngoai bt budc phai c6 ho so danh gia tac dong
dé dugc xem 1a hop phap. Trong khi d6 Nghi
dinh s6 165/2025/ND-CP tai khoan 11 Diéu
12 da dua ra cac truong hop ngoai 1€ khong
can su chap thuén cua co quan ¢6 tham quyén
khi chuyén dir liéu c6t 16i xuyén bién giéi va
chuyén dir liéu quan trong khong can théng
bao cho co quan ¢ thim quyén bao gém: (1)
Céc tinh hudng khén cép thuc su can thiét dé
bao vé stic khoe, tinh mang va tai san cua ca
nhan cling nhu thyc hién nhiém vu, nghia vu
theo quy dinh phéap luat; (2) Thuc hi¢n quan
Iy nhan sy xuyén bién gidi theo quy tic, quy
ché lao dong va thoa udc lao dong tap thé theo
quy dinh cua phéap luat; (3) Truong hop thuc

su can thiét phai cung cap dit liéu nham muc
dich ky két hodc thuc hién hop déng, bao gém
truong hop hop dong hen quan dén Van chuyén
xuyén bién gidi, hau can, chuyén tién, thanh
toan, md tai khodn ngan hang va khach san,
xin thi thue, dich vu kiém tra. Khoan 6 Diéu 20
ctia Luat Bao vé dit liéu ca nhan nam 2025 tiép
tuc ghi nhan cac truong hop khong can thuc
hién quy dinh vé danh gia tic dong chuyén dir
liéu c4 nhan xuyén bién gidi nhu viée chuyén
dir li€u cd nhan xuyén bién gidi cua co quan
nha nudce c6 tham quyén; co quan, o chirc luu
trlr dir liéu c& nhan cia nguodi lao dong thudc
co quan, td chic d6 trén dich vu dién toan
dam may; chi thé dir liéu c4 nhan ty chuyén
dir liéu c4 nhan cua minh xuyén bién gidi; va
cac truong hgp khéc theo quy dinh ctia Chinh
pht.. Bén canh d6, khoan 3 Biéu 17 ctia Nghi
dinh s6 356/2025/ND-CP di bd sung thém céac
truong hop khong phai tién hanh danh gia tac
dong chuyén dir lidu ca nhan xuyén bién gidi
nhu hoat dong béo chi, truyén thong theo quy
dinh ctia phép luat; viéc chuyén dit liéu c4 nhan
xuyén bién gidi da dugc cong khai theo quy
dinh ctia phap luat.

C6 thé thay, thong qua su xuat hién ban
dau ctia Nghi dinh s6 13/2023/ND-CP cho dén
khi cac van ban phaip luat gan déy ra doi thay
thé, da c6 su thay doi tu duy 1ap phap dang ké
lién quan dén viéc chuyen giao dir liéu xuyén
bién gi6i tir mo hinh kiém soét tuyét dbi sang
mod hinh kiém soat ¢6 diéu kién. Nghi dinh
sO 13/2023/ND-CP dugc ban hanh trong giai
doan dau hinh thanh khung phép ludt vé bao
v¢ dir li€u ca nhan tai Viét Nam. Voi tu cach la
van ban tién phong vé van dé nay, Nghi dinh )
13/2023/ND-CP van chiu sy anh huéng manh
mé tir yéu cau bao dam an ninh mang va chu
quyén dit liéu noi chung. Vi thé, trude nhitng
lo ngai vé nguy co “chay mau dit liéu” ra nudc
ngoai, cac nha lam luat Viét Nam khi do da
lya chon phuong 4n an toan khi thiét ké quy

9 Yeung, K. and Bygrave, L.A. (2022), Demystifying the modernized European data protection regime. Cross-
disciplinary insights from legal and regulatory governance scholarship, Regulation & Governance, 16: 137-

155. https://doi.org/10.1111/rego.12401.
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dinh chat ch&, budc moi chu thé phai trai qua
thu tuc danh gid tac dong. Pac biét khi Nghi
dinh s6 13/2023/ND-CP méi chi 14 van ban ¢
cap d0 nghi dinh, thé hién tinh chat thi diém va
dé xa hoi lam quen v6i van dé bao vé dit liéu
c4 nhan néi chung. Tuy nhién, bdi canh hién
nay di thay doi dang ké khi Viét Nam dang
c6 nhiing dong thai tich cuc tham gia céac hiép
dinh kinh té s6 nhu Hiép dinh Déi tac kinh té s6
(DEPA). Nhitng cam két nay khuyén khich tyr
do Iuu chuyén dir liéu xuyén bién gidi va thic
déy nén kinh té sd phat trién, do vay viéc tiép
tuc duy tri nhitng rao can phap Iy qua muc dbi
v6i chuyén giao dit liéu s& khong con phu hop.
Bén canh do, su thay dbi trong cach tlep can
cua Viét Nam ciling can dugc dit trong bdi canh
so sanh qudc té. Quy dinh ctia Lién minh chau
Au tai Diéu 49 GDPR cho phép mét sb ngoai
1& d6i véi viée chuyén dtr liéu, vi du nhu bao vé
loi ich quan trong cua chu thé dir liéu hodc dua
trén sy déng ¥ 16 rang cta chu thé dir liéu, can
thiét dé thyc hién hop dong... Do voi Trung
Qudc, Cuc An ninh mang cta qudc gia nay
vao ngay 22/03/2024 da ban hanh Quy dinh
vé thuc day va didu chinh dong chay dir liéu
xuyén bién gidi (Regulations on Promoting
and Regulating Cross-Border Data Flows).
Trong d6 quy dinh tai Diéu 5 cling ghi nhan cac
ngoai 1¢ khong can d4nh gia an ninh xuét khau
dir liéu bao gom truong hop can thiét dé giao
két hodc thyuc hién hop dong ma chu thé dit liéu
14 mot bén trong do; can thiét dé chuyén thong
tin ca nhan cua nguoi lao dong trong hoat dong
quan 1y nhan sy; cac trudng hop khan cap dé
bao v¢ tinh mang, strc khoe, tai san ctia ca nhan
hoidc sb lugng dit liéu ca nhan co ban dudi
100.000 don vi*. C6 thé thay rang, Nghi dinh s6
13/2023/ND-CP véi cach tiép can tuyét doi, da
dung ngoai xu hudng nay. Chi dén khi Luat Dir
liéu nam 2024 va Luat Bao vé dir liéu ca nhan
nam 2025 duoc ban hanh, Viét Nam moi chinh

THUC TIEN PHAP LUAT

thire ndi ludt hoa cac ngoai 1€, qua do tiém can
hon véi chuan muc qudc té, giam thiéu nguy co
dimg ngoai cudc choi trong hoat dong ca nén
kinh té s toan cau.

D()ng thoi, cach tiép can cta Viét Nam ciing
phan anh moé hinh dinh huéng quan ly nha
nuée nham can béng gitra viéc bao v¢ loi ich
chu thé dir liéu véi nhimg thuc t& quan tri va
phat trién kinh té. Cu thé, viéc ap dung ngoai
16 twong ddi rong 1a “cac truong hop khac theo
quy dinh ctia Chinh phi” di tao ra mot co ché
thich g cho phép phan g nhanh trudc cac
tién bd cong nghé va mo hinh kinh doanh moéi
ma khong can sira doi nhitng van ban phap luat
hién hanh. Tinh linh hoat nay dic biét can thiét
d6i v6i nén kinh té s6 dang trdi day cua Viét
Nam, noi ma cac quy dinh qué ctmg nhic co
thé kim ham tinh d6i méi sang tao.

2. Hoan thién quy dinh phap luit Viét
Nam vé chuyén giao dit liéu c4 nhin xuyén
bién gidi

2.1. B sung hé théng diéu khodn hop
dong méu giita bén chuyén dir liéu va bén
nhdn dir liéu

Mot trong nhitng cong cu bao vé dir li¢u
ndi bat nhat cia GDPR trong viéc tao thuin
loi cho hoat dong chuyén dir liéu xuyén bién
gidi 1a hé théng diéu khoan hop dong mau
(Standard Contractual Clauses - SCCs) do
Uy ban chiau Au ban hanh nam 2021. Co ché
nay cung cap bén mo-dun cu thé: Mo-dun 1
(bén kiém soat - bén kiém soat), Mo-dun 2
(bén kiém soat - bén xtr 1y), Mo-dun 3 (bén
xur ly - bén xur 1y) va Mo-dun 4 (bén xur 1y -
bén kiém soat), tir d6 cho phép cac chu thé
lwa chon mau hop dong phit hop voi ban chit
quan hé hop dong dit liéu ctia minh®.

Trong khi d6, Viét Nam hi¢n nay chua
xay dung mot co ché tuong tu. Do thiéu

9 Xem thém tai: https://www.cac.gov.cn/2024-03/22/c_1712776611775634.htm, truy cap ngay 02/09/2025.

% European Commission, New Standard Contractual Clauses - Questions and Answers overview, https://
commission.europa.eu/law/law-topic/data-protection/international-dimension-data-protection/new-standard-
contractual-clauses-questions-and-answers-overview_en, truy cap ngay 27/07/2025.
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hudng dan chi tiét, doanh nghiép duoc phép
tu soan thao diéu khoan bao vé dir liéu trong
hop dong, dan dén hai hé qua: (i) Nha nudc
kho can thi€p hi€¢u qua vao ndi dung cac thda
thuan dit lidu gitta cac cha thé va (ii) Kha
ning bao vé dit liéu bi suy giam do thiéu
nhimg diéu khoan chuin héa va duoc thim
dinh vé mit phap ly. Cu thé, khoan 3 Piéu 12
Nghi dinh s6 165/2025/ND-CP chi yéu cau
rang “van ban thoéa thuan giita bén chuyén
va bén nhan dir liéu” phai xac dinh ré6 muc
dich, phuong thirc, bi¢n phap bao vé va trach
nhiém cua cac bén, song khong dua ra mau
hop ddng hay hudng dan cu thé.

Dé khic phuc khoang trong nay, Viét Nam
nén phit trién hé thong diéu khoan hop dong
mAu riéng theo moé hinh mé-dun ciia EU, gdm
bbén mo-dun twong tmg. Tuy nhién, bén canh
viéc hoc hoi tir GDPR, hé théng nay can duoc
tich hop cac yéu to dic thu cia Viét Nam,
chang han nhu yéu cau riéng biét d6i voi dir
lidu c6t 161, dit lidu quan trong cling nhu nghia
vu bao cao ddi voi co quan quan 1y nha nude
c¢6 tham quyén. Mot co ché diéu khoan hop
ddéng mau nhu vy s& mang lai loi ich kép khi
vira giam chi phi tuan thu cho doanh nghiép
thong qua cac mau hop dong da dwoc chuin
héa va tham dinh phap 1y, vira nang cao hiéu
qua bao vé dit liéu nho cac diéu khoan duoc
thiét ké chuyén nghiép va thuong xuyén cap
nhat dé thich timg véi tién bd cong nghé.

2.2. Bé sung yéu cau ddnh gid chi tiét h¢
thong phap ludt quoc gia tiép nhan dii li¢u

Mot han ché 16n trong hé thong phap luat
Viét Nam vé chuyén dir liéu xuyén bién giéi
(bao gom: Luat Dir liéu ndm 2024, Nghi dinh
s6 165/2025/ND-CP, Luat Bao vé dir lidu ca
nhan nam 2025 va Nghi dinh s6 356/2025/
ND-CP) d6 chinh 1a thiéu yéu cau danh gia chi
tiét hé théng phap luat ctia quéc gia hodc ving

lanh thd tiép nhan dir liéu. Cu thé, ca Nghi
dinh s6 165/2025/ND-CP° va Nghi dinh sb
356/2025/ND-CP” déu khéng yéu cau bat ky
hinh thirc danh gia phap lut nao tai qudc gia
tiép nhan. So sanh véi GDPR c6 thé thay rang,
co ché quyét dinh mirc do ddy du (adequacy
decision) dugc coi 1a tidu chuan uu tién hang
dau trong s cac cong cu chuyén dit liéu xuyén
bién gidi theo GDPR. Co ché nay cho phép
dong chay tu do cua dit li€u cd nhan tir Lién
minh chiu Au sang cac qudc gia thir ba duoc
luu théng ma khong can thém bat ky bién phap
béo vé bd sung nao. Theo Diéu 45 cia GDPR,
Uy ban chau Au c¢6 tham quyén xac dinh liéu
mot qudc gia thir ba c6 “bao dam mirc d6 bao
vé day du” hay khong, dua trén viéc danh gia
toan dién cac yéu t6 phap 1y, thé ché va thuc
tién, vi du nhu tinh chat t6n trong nhan quyén
va cac quyén tu do co ban, su ton tai va hoat
dong hiu qua cua cac co quan giam sat doc
1ap ciing nhu cac cam két quoc té ma qudc gia
d6 tham gia.

Viéc thiéu vang quy dinh vé danh gia hé
thong phap luat tai noi nhan dir liéu dang tao
ra khoang tréng ctia bién phap phap 1y nhim
bio dam an toan cho chi thé dit lidu khi
dit liéu cua ho roi khoi lanh thd Vigt Nam.
Trong bdi canh qudc té, yéu cau danh gia
nay dong vai trd trung tim nham bao vé di
li¢u c4 nhan trudc nhitng khac biét 1on gitra
cac hé théng phap luat. Do d6, Viét Nam can
bd sung nghia vu bit budc ddi voi bén xuét
khau dir liéu trong viéc tién hanh danh gia
toan dién khung phap luat bao vé dir liéu
ctia qudc gia hodc ving lanh tho tiép nhan
Béo c4o danh gia nay phai chimg minh rang,
bén tiép nhan dir liéu bao dam mot mirc do
bao vé nhat dinh d6i véi dir lidu hodc trong
truong hop khong dat dugc, phai co6 cac bién
phap b sung phu hop nham giam thiéu rai ro
xubng muc chip nhan dugcm

% Mau s 02 - Bao cdo danh gia tac dong chuyén, xir 1y dir liéu xuyén bién gioi ban hanh kém theo Nghi dinh s6

165/2025/ND-CP.

7 Mau s6 09 - Bao cdo danh gia tic dong chuyén dit liéu ca nhan xuyén bién giéi ban hanh kém theo Nghi dinh

$6 356/2025/ND-CP.
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1. Khai quat vé vi bing

Trén thé gidi, nghé Thira phat lai phat
trién so6m, & nhi€éu quoc gia nhu Cong hoa

Tém tit:

Vi bang tao didu kién cac bén duong sy bao vé quyén va loi ich hop phép cuia
minh, tranh xay ra cac tranh chap trong tuong lai. Dudi tac dong clia hoi nhap
qudc té va kinh té thi truong, vi bang gop phan hd trg cho ngudi sir dung dét va
chi1 s¢ hitu nha ¢ trong viéc xac nhan tinh trang phép 1y ctia dt dai, nha . Tuy
nhién, tinh trang v6 ¥ hay ¢6 tinh “lam dung” vi bang thay cho cong chiing,
chimg thuc 13 hién twong kha phd bién dién ra trong thdi gian gan day. Thong
qua viéc dé cap dén mot $6 truong hop lam dung vi bé‘mg da duoc Toa an dua
ra phan quyét, bai viét dira ra khai niém dé nhan dién vi bang, chi ra nhitng gi6i
han cuia vi bang va nhing rai ro khi lam dung vi bang trong chuyén nhuong
quyén str dung d4t, mua ban nha & tai Viét Nam. Tt d6, dua ra mot s6 kién nghi
dé tranh nhimg riii ro vé& phap 1y va ngd nhan vé gia tri phap 1y ciia vi bang.

Abstract:

Written records enable parties to protect their legitimate rights and interests and
help prevent future disputes. In the context of international integration and the
market economy, written records play an important role in assisting land users
and homeowners in confirming the legal status of land and housing. However,
the unintentional or deliberate misuse of written records as substitutes for
notarization or certification has become increasingly common in recent years.
By examining several court-adjudicated cases involving the misuse of written
records, this article develops a conceptual framework for identifying written
records, clarifies their limitations, and highlights the legal risks arising from
their misuse in land-use right transfers and housing transactions in Vietnam.
The article also proposes recommendations aimed at avoiding legal risks and
misconceptions regarding the legal value of written records.

Phap', Vuong qudc Bi%, Angieria®... Trong
do, Cong hoa Phap dugc xem 1a noi lau doi
nhit, chuyén nghiép nhat ctia nghé Thira

Y B Tu phap, Gidi thiéu chung vé nghé Thira phdt lai tai Phdp, Lép tap huan nghiép vu vé Thira phat lai tai TP.

HO Chi Minh, nam 2012, tr. 30-33.

2 Vi Hoai Nam, Thira phat lai ¢ Bi - Mot vai kinh nghiém cho Viét Nam, https://moj.gov.vn/qt/tintuc/Pages/
nghien-cuu-trao-doi.aspx?ItemID=1678 , truy cap ngay 28/06/2024.

3 Cong thong tin dién tir S& Tu phap tinh Binh Dwong, M¢t s6 kinh nghiém nwée ngodi trong linh vuee gidm dinh,
cong chirng, Thira phdt lai cé thé tham khdo tai Viét Nam, https://stp.binhduong.gov.vn/bo-tro-tu-phap/Lists/
ThuaPhatLai/DispForm.aspx?ID=45&Pagelndex=3, truy cap ngay 28/06/2024.
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phat lai nay Tuy nhién, tuy vao phap luét
ctia moi quoc gia ma Thira phat lai co chue
ning khac nhau. Theo d6, khong phai tat ca
cac qudc gia co ap dung ché dinh Thira phat
lai thi Thira phat lai & quéc gia d6 c6 chuc
ning 1ap vi bang.

O Viét Nam, vi béng la mdt thuadt ngtr
dugc st dung tir thoi diém ché dinh Thira
phat lai mdi du nhap vao nudc ta thoi Phap
thudc’. Dén khi ché dinh Thira phét lai dugc
ap dung tro lai nudc ta, thuat ngtr nay van tiép
tuc duge sir dung. Theo Tir dién Tleng Vigt,
vi bang c¢6 nghia dong tir 1a “lam bang, dung
lam chimg cr”, nghia danh tir 1a “Bién ban,
to gidy ghi qua mot viéc vira xay ra voi tat ca
chi tiét, c6 chit ky tén ctia nhitng ngudi chiing
va nha duong cudc™. Tir dién Han - Viét hién
dai cling dua ra quan diém twong ty khi dinh
nghia vi bang 1a “dung lam bang chimg”’

Hién nay, tiép tuc ké thira nhiing quy dinh
vé “vi bang” trong nhung van ban phap ly
true day, tai khoan 3 Piéu 2 Nghi dinh s6
08/2020/ND-CP ngay 08/01/2020 ctia Chinh
phu vé to chtic va hoat dong cta Thira phat
lai quy dinh: “Vi bang la van ban ghi nhén
sw kién, hanh vi co thdat do Thwa phat lai
truec tiép chirng kién, ldp theo yéu cdu cua
cd nhdn, co quan, té chirc theo quy dinh”.
Nhu véy, vi bang 1a mot tai liéu bang van
ban c6 thé kém theo hinh anh, 4m thanh,
video trong trudng hop xét thiy can thiét.
Tai liéu nay duoc tién hanh mo ta, ghi nhan
lai hanh vi d4 xay ra thyc té, cac su kién vi
bang ma chinh Thira phat lai chimg kién mot
cach khach quan, trung thuc. Vi bang duoc
phap luat thira nhan, bao vé va str dung trong
hoat dong co quan nha nudc co tham quyén
Vi bang do nhiing Thtra phat lai c6 day du
chuyén mén, thim quyén thuc hién 1a ngudn
chung cu trong hoat dong xét xur cua Toa an,

la can ctr dé hoa gidi, thoa thudn, giao dich
cac quan hé phép ly khéc, dugc bao dam
dung nguyén tic dé dugc cong nhan 1a ching
cu theo quy dinh phép luat.

Trong s6 bon chirc ning chinh cua Thira
phat dugc thuc hién theo quy dinh cua phép
luat hién nay thi churc nang lap vi bang dang
1a xu thé dugc nguoi dan, to chirc, co quan
d6n nhan manh mé nhat. C6 thé thiy, vi bang
khong thira nhan hay danh gia tinh hop phép
cua hanh vi, sy ki¢n, quan h¢ xa hdi ma chi
ghi nhan nhiing gi c6 that da xdy ra trén thuc
té dac biét 1a trong chuyén nhuong quyén st
dung dat (QSDP), mua ban nha ¢. Thyc té
cho thay, hoat dong 1ap vi bang ctia Thira phat
lai da va dang thé hién t6t vai trd cia minh 1a
mot tai licu co gia tri chung ctr trudc Toa an
néu c6 phét sinh tranh chap. Tuy nhién, thyc
trang mat s6 ¢4 nhan, t6 chire, co quan chua
hiéu 15 vé vi bang, giéi han cia vi bang va
nhirng rui ro phap 1y khi ngd nhan vé gia tri
ctia vi bang.

2. Gi6i han ciia vi biang va nhirng rii ro
phap ly

Thira phat lai dugc 1ap vi bang ghi nhan cac
sy kién, hanh vi c6 that theo yéu cau ciia co
quan, t6 chirc, ca nhan. Khoan 4 - 6 Diéu 37
Nghi dinh s6 08/2020/ND-CP quy dinh 13 cdc
truong hop khéng dwoc ldp vi bang: (i) Xdc
nhén néi dung, viéc ky tén trong hop dong,
giao dich ma phap luat quy dinh thuoc pham vi
hoat dong cong chung, chung thuc, xac nhan
tinh chinh xac, hop phap, khong trai dao dirc
xd hi ciia ban dich gidy to, van ban tir tiéng
Viét sang tiéng nuée ngodi hodc tir tiéng nuwde
ngodi sang tiéng Viét; xdc nhan chit ky, ban
sao dung voi ban chinh, (ll) Ghi nhan sy kzen
hanh vi dé chuyén quyén sir dung quyén so
hitu dat dai, tai san khéng cé giay to chimng

9 Pinh Cong Tuin, M6 hinh t6 chire hoat dong Thira phdt lai trén thé gidi, https:/nxbetqg.org.vn/mo-hinh-to-
chuc-hoat-dong-thua-phat-lai-tren-the-gioi.html, truy cap ngay 28/06/2024.

3 Nguyén buc Chinh (chu bién), T 6 chire Thira phat lai, Nxb. Tu phap, Ha Noi, nam 2006, tr. 5, 9-11.

% Vién Ngon Ngit, Tir dién Tiéng Viét, Nxb. Tir dién Bach khoa, Ha N6i, nam 2007, tr. 1149.

7 Tran Thi Thanh Liém, Tur dién Han - Viét hién dai, Nxb. Khoa hoc xa hoi, Ha Noi, nam 2007, tr. 782.
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minh quyén sir dung, quyén sé hitu theo quy
dinh cua phap luat; (iii) Ghi nhan su kién,
hanh vi dé thue hién cdc giao dich trdi phdp
ludt ciia ngueoi yéu cau ldp vi bang.

Theo quy dinh cua Luat Nha ¢ nam 20238,
Luat Dat dai ndm 2024° va céc van ban hudng
dan thi hanh thi viéc mua ban nha &, chuyén
nhuong QSDD phai dugc 1ap thanh van ban
(hop dong) va phai duoc cong ching tai to
chitc hanh nghé cong chimg'® hoic chl'rng
thuc tai Uy ban nhan dan (UBND) cap co
tham quyén'' trir mot sd trudng hop khac
theo quy dinh phap luat. Sau dé phai lam
thu tuc ké khai nop thué thu nhap céa nhan,
1¢ phi truéc ba va cap nhat, chinh 1y bién
dong quyén s hiru, quyén st dung cho bén
mua, bén nhan chuyén nhuong tai co quan c6
chtrc nang quan 1y dat dai. Tuy nhién, thuc
té xay ra mot s van dé lién quan trong viéc
lap vi bang va str dung vi bang trong chuyén
nhuong QSDD, mua ban nha ¢ nhu sau:

2.1. Riii ro khi nham lin gid tri siv dung
ciua vi bang voi hop dong giao dich co
cong chirng

Thuc té cho thdy, nhiéu trudng hop lap
vi bang lién quan dén QSDB, quyén sé hiru
nha & (QSHNO) duoc str dung sai tinh chit,
muc dich, nham hop phap héa cac giao dich
khong phu hop véi quy dinh cua phap luat.
Trong truong hop nay, vi bang “bi lam dung”
nhu mot vin ban mang tinh chat giao dich
chuyén nhuwong QSDD khi céc giao dich nay
khong du diéu kién dé thuc hién tha tuc cong

% Khoan 1 Diéu 164 Luat Nha ¢ nam 2023.
9 Piém a khoan 3 Diéu 27 Luat Dat dai nam 2024.

THUC TIEN PHAP LUAT

chung, chimg thuc theo quy dinh cua phép
luat. Theo quy dinh Luat Dat dai nam 2024
va cac van ban phap luat co lién quan quy
dinh: “Nguwoi st dung dat dwoc thuc hién
cac quyén chuyén doi, chuyén nhirong, cho
thué, cho thué lai, thira ké, tang cho OSDD;
thé chap, gép von bang OSDD thi nguoi sir
dung dat dwoc thuc hién quyén khi ¢6 Gidy
chimg nhdn OSDP hodc Gidy chitng nhdn
OSHNO va OSDP ¢ hodc Gidy chimg nhén
OSDD, OSHNO va tdi san khdc gan lién voi
ddt hodc Glay chwng nhan QSDB quyén SO
hiku tai san gdn lién véi dat...”"2, trir mot s6
truong hop theo luét dinh". Bong thoi, viéc
thue hién cic quyén cta ngudi st dung dat
phai lap thanh van ban va phai dugc cong
chung, chirng thyc theo quy dinh phép luat
(trtr mot s6 trudong hop phéap luat khong bat
budc phai cong ching hodc ching thuc).

Hién nay, nhiéu nhat 1a viéc 1ap vi béng
dé ghi nhan ndi dung nho ngudi dimg tén
trén Gidy ching nhan QSDP cua ngudi
nude ngoai, ngudi khong da diéu kién nhan
chuyén nhuong QSDP; ghi nhan viéc mua
ban nha ¢, chuyén nhuong QSDP khong c6
gidy ching nhan hop phap, quy hoach khong
du dién tich tach thira dé chuyén nhu’O‘ng, da
chuyén giao tai san nhung lap vi bang voi
muc dich chuyén giao tai san 1an hai...; hop
phap héa mot su kién mua - ban xdy ra gitra
cac bén trong giao dich bat dong san, khong
can quan tim dén ndi dung va hinh thiic cua
giao dich nay co6 trai voi quy dinh ctua phap
luat hién hanh'. Tir d6, xay ra nhiéu tinh

19 Khoan 1 Diéu 3, khoan 1 Biéu 19 va khoan 1 Didu 73 Luat Cong ching nam 2024.

') Piém d, d khoan 2 Diéu 5 Nghi dinh s6 23/2015/ND-CP ngay 16/02/2015 cia Chinh phu vé cp ban sao tir s
gdc, ching thuc ban sao tir ban chinh, ching thuc chit ky va chimg thuc hop dong, giao dich.

12 Piém a khoan 1 Diéu 45 Luat Dit dai nam 2024; diém a khoan 1 Diéu 160 Luat Nha ¢ nam 2024; diém b khoan
1 Didu 36 Nghi dinh s 23/2015/ND-CP ngay 16/02/2015 ctia Chinh phu vé& cip ban sao tir sd gbe, ching thuc
ban sao tir ban chinh, chimg thyc chit ky va chimg thyc hop ddng, giao dich (di dugc sira di, bo sung boi Nghi
dinh s6 07/2025/NB-CP ngay 09/01/2025 ciia Chinh phu).

13 Khoan 2 Diéu 160 Luat Nha & nim 2024.

) Phan Trung Hién - Chtr Duy Thanh, Phdp ludt vé ldp vi bang doi véi bat dong san, Tap chi Nghién ciru lap
phép, s6 24 (400), thang 12/2019, tr. 41-46.
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hudng khach hang vé cling lo lang vi trét bo
tién ty mua nha qua vi bang'’.

Boi 18, viéc 1ap vi bang chi mang ¥ nghia
ghi nhan lai sy kién da dién ra, khong c6 tinh
chit phap 1y thay thé vin ban cong chimg,
chimg thuc, khong 1am phat sinh quyén s& hitu
cua cac bén duong sy va Toa an chi st dung
vi bang 1a chimg ctr trong viée gidi quyét vu
an. Thuc té cho thay, c6 nhiéu truong hop cac
bén mua ban nha o, chuyen nhuong QSDD
bang glay viét tay va yéu cau Thira phat lai
lap vi bang. Vé sau, giao dich mua ban nha o,
chuyén nhuong QSDD ctia cac bén néu xay ra
tranh chép, ¢6 thé bi Toa 4n tuyén la vo hiu:

Vi du 1: Ban an s6 210/2021/DS-ST ngay
24/05/2021 vé tranh chip hop dong chuyén
nhuong QSDD cua Toa an nhan dan huyén Cu
Chi, TP. HO Chi Minh thy 1y"¢. Theo ndi dung
ban an: “6ng Th mua mot manh dat ciia ong V
v6i b tién 250.000.000 dong bang gidy to tay
la vi béng dién tich dat 52m? tai xa Trung An,
huyén Cu Chi, TP. H6 Chi Minh. Sau khi ky
hop dong, 1ap vi bang va giao day du tién, 6ng
Th méi biét rang dién tich dat nay dang tranh
chap, do vay 6ng khoi kién yéu cau 6ng V tra
lai tién cho ong. Toa an nhan dinh réng, giao
dich chuyén nhuong QSDD giita 6ng Th va
6ng V 1a giao dich khong bao dam vé mit hinh
thirc va chu thé tién hanh giao dich d6i véi tai
san khong thudc quyén so hitu, st dung hop
phap cua minh”. Hau qua phéap ly cua giao
dich dan su v6 hi¢u 1a khoi phuc lai tinh trang
ban dau, hoan tra cho nhau nhting gi da nhan,
bén c6 16i gy thiét hai thi phai bdi thuong.

Vidy 2: Ban an s6 1071/2018/DS-PT ngay
20/11/2018 vé tranh chp hop déng mua ban
nha do Toa 4n nhan dan TP. HS Chi Minh thu
1y"7. Noi dung ban an tom tat nhu sau: “Nam

2002, 6ng N mua mot 16 déat bang gidy tay
cua ba Lé Thi L. Nam 2005, 6ng tuy xay nha
khong phép va duogc cip so 1a 82 duong sd
Q, khu phé E, phuong R, quan B, TP. Hb Chi
Minh. Nam 2012, 6ng N tién hanh lam thu tuc
xin cip Gidy chimng nhan QSDD va QSHNO
nhung van chua dugc nhan Gidy ching nhan
QSDD va QSHNO vi chua duge Nha nude
cho dong tién thué nha dit. Thong qua nguoi
moi gioi tén H, ngay 25/8/2013, 6ng va ba
Phan Nam P d3 ky “Hop dong dit coc mua
ban nha dat” thoa thuan vé viéc mua ban toan
bd can nha tai sb 82 duong ) Q, khu phé
E, phuong R, quan B, TP. H5 Chi Minh. Do
chua dugc nhan Gidy ching nhan QSDD va
QSHNO nén 6ng va ba P khong thé thyuc hién
viéc ky hop dong mua ban nha ¢ tai phong
cong chiing dugc. Hai bén da thoéa thuédn sau
khi ky hop dong dit coc thi s& lap hop dong
mua ban nha bang hinh thirc 1ap vi bang tai
Van phong Thura phat lai quan O”.

Xét “Hop dong dit coc mua nha dat” ngay
25/8/2013 gitra dng Bui Ngoc N véi ba Phan
Nam P (dugc cac bén yéu cau Vin phong
Thira phat lai quan O lap “vi bang” ghi nhan
lai e 09 gio 00 phut ngay 02/10/2013), Ho1
dong xét xtr thdy rang: Tuy hinh thic ghi
1a “Hop ddng ddt coc” nhung ndi dung cua
hop dong nay thé hién 1a hop dong mua ban
nha trong do6 co phén thoa thuan vé tién dat
coc. Phan dit coc duge cac bén théa thuin
tai Piéu 2 cua hop déng la “Bén B dat coc
cho bén A s tién 100.000.000d”. Tai Diéu
5 ctia hop ddng cac bén thoa thuan dén ngay
30/9/2013, bén nao tir chdi khong ra lap vi
bang thi bén d6 phai chiu phat coc. Nhu vy,
cac tranh chip xay ra sau ngay lap vi bang
khong con 13 tranh chip vé hop ddong dat

15 Nguyén Chau, “Ngoi trén lira” vi mua nha qua vi bang, https://plo.vn/ngoi-tren-lua-vi-mua-nha-qua-vi-bang-

post745971 html, truy cap ngay 28/06/2024.

19 Ban dn vé tranh chap hop dong chuyén nhwong quyén sir dung dat s6 210/2021/DS-ST, https://thuvienphapluat.
vn/banan/ban-an/ban-an-ve-tranh-chap-hop-dong-chuyen-nhuong-quyen-su-dung-dat-so-210202 1 dsst-

224554#g00gle vignette, truy cap ngay 5/7/2024.

') Ban dn vé tranh chdp hop dong mua bdin nha sé 1071/2018/DS-PT, https://congbobanan.toaan.gov.
vn/2ta360167t1cvn/chi-tiet-ban-an, truy cap ngay 11/3/2025.
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coc...”. Két qua giai quyét cia Toa 4n nhan
dan TP. HO Chi Minh 1a chap nhan yéu ciu
khoi kién cua nguyén don - 6ng Bui Ngoc
N vé viéc: Tuyén bd Hop dong mua ban nha
gitra ong Bui Ngoc N va ba Phan Nam P ky
ngay 25/8/2013 1a hop dong dan sy vo hi¢u's.

Nhu vay, vi bang chi ¢ gia tri ghi nhan
va chiing minh sy kién, hanh vi c6 dién ra.
Thira phat lai khong ghi nhan cac bén co
chuyén nhuong QSDD, mua ban nha & bang
gidy viét tay hay ching nhan hanh vi, sy
viéc chuyén nhugng QSDD, mua ban nha &
d6 dung hay sai. Vi vay, dé tranh tién mat
tat mang, moi nguoi dan can than trong khi
tién hanh céc giao dich lién quan dén chuyén
nhuong QSDD, mua ban nha ¢, nén xac dinh
rd gii han vé gia tri phap 1y cta vi bang.

2.2. Riii ro khi lgm dung vi bang thay
cho cong churng, churng thuc

Nham 14n ph bién 1a “sir dung” vi bang
thay cho “van ban cong chig, ching thuc”.
Thyec té hién nay, nhiéu nguoi chuyén nhuong
QSDD, mua ban nha & bi nhiam tudng vi
bang thira phat lai co thé thay van ban cong
chung, chiing thyc trong giao dich mua ban
nha &, chuyén nhugng QSDP va ¢6 suy nghi
néu khong thé cong chimg, ching thuc hop
ddng mua ban nha &, chuyén nhuong QSDD
thi ngudi dan van thuong thuc hién thong qua
hinh thirc mua ban nha &, chuyén nhuong
QSDD bang gidy to viét tay hodc nhim lan
trong viéc danh gi4 vi bang 1a giao dich dan sy
trong xét xu. Viéc hoat dong cia Van phong
Thira phat lai véi chirc nang lap “vi bang”, loi
dung su thiéu hiéu biét phap luit cua ngudi
dan, dé tao 1ong tin hon cho ngudi 6 nhu cau
mua nha dat dé tao long tin hon cho ngudi mua
nha dat. Cac dbi tuong ban nha dat thuong
dung hinh thire 14p vi bang khi giao nhan tién,

THUC TIEN PHAP LUAT

khién nguoi dan nhdm 1an mua ban bang vi
bang co gia tri gibng nhu cong chimg'. Cac
d6i tuong da “thoi phong” ban nha dat khong
c6 gidy to hop phap, xay dung khong phép,
khong phu hop voi quy hoach... s€ dung hinh
thirc d& nghi Van phong Thira phat lai lap vi
bang ghi nhan hanh vi, sy kién giao nhan tién,
giao nhén gidy to, nha dat gitra cac bén, nham
che gidu cac giao dich khong phu hop véi quy
dinh cua phap luét, khién ngudi dan nham 1an
vige “chuyen nhuong QSDD, mua ban nha
" qua vi bang c6 gia tri giong nhu hop dong
mua ban nha 0, chuyen nhuong QSDD dugc
co quan tham quyén cong chung, chung thuc.
Hodc, s& dan dén tinh trang mot s6 chu so hitu,
chir sir dung tai san da thé chap, cim ¢ tai san
0 ngan hang hay chuyen nhuong cho ngu:(n
khac van lap vi bang mua ban nha &, chuyén
nhuong QSDP, dan dén nhiéu hé luy, hau qua
phap 1y x4u xay ra do tranh chap tai san cta
cac bén lién quan hodc co quan nha nude co
thdm quyén khong cong nhan viéc chuyen
nhuong QSDP, mua ban nha ¢ qua vi bang
khi nguoi mua dé nghi cap Gidy ching nhan
QSHNO, Gidy chirng nhian QSDP.

Theo quy dinh phap luat, Thura phat lai
khong c6 chiic nang cong chung cac giao dich
vé bat dong san. Vin phong thira phat lai lap
“vi bang”, khong phai la “cong chimg” ma chi
dé x4c nhan c6 hanh vi giao dich. Hién phap
luat vé nha &, dat dai hién hanh chua c6 quy
dinh céng nhan tham quyén cua Thira phat lai
trong hoat dong chimg nhan cac hop dong,
giao dich vé bit dong san trong d6 c6 nha, dat.
Vi véy, can phan tich cic quy dinh cta phap
luat, hau qua phap 1y va nhitng rui ro c6 thé
gip; tranh nham 1an viéc 1ap “vi bang” c6 gia
tri phap ly nhu cong chiung, ching thuc hop
d6ng chuyén QSDD, mua ban nha ¢... Vi bing
khong thay thé vian ban cong chimg, van ban

%) Hop dong mua ban nha dugc 1ap vi bang s6 1079/2013/VB-TPLQI ngay 02/10/2013 giita ong Buii Ngoc N va
ba Phan Nam P tai Van phong Thtra phat lai quan O, TP. H6 Chi Minh doi véi nha dat tai so 82 duong so Q, khu

phé E, phudng R, quan B, TP. H6 Chi Minh.

19 Dinh Son, Cdm van phong thira phdt lai ldp vi bang mua nha dat, https://thanhnien.vn/cam-van-phong-thua-
phat-lai-lap-vi-bang-185853768.htm, truy cdp ngay 08/06/2024.
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chting thuc, van ban hanh chinh khac®. Tom
lai, “vi bang” va “vin ban cong ching” 1a hai
loai gidy t& doc lap, co cach dinh nghia va gia
tri phap 1y khac nhau. Xuat phat tir nhan thirc
ctia ngudi dan va hoat dong cua cac t6 chirc
Thira phét lai chua tuan thii phap luat nhur: tiép
tay cho nhirng ddi twong loi dung, ltra dao?'.

Vi du 3: Ngay 20/03/2024, Toa an nhan
dan tinh Long An m¢ phién toa xét xtr so
thidm dbi v6i bi cao Pham Duy Th (39 tudi,
ngu xi Qui Pirc, huyén Binh Chanh, TP. Ho
Chi Minh) vé& T6i lira dao chiém doat tai san
thong qua vi bang ghi nhan thoa thuan viéc
mua ban/chuyén nhugng bat dong san. D6i
tugng Pham Duy Th dung chiéu lira chuyén
nhuong QSDD nhiéu 1an théng qua viée lap
vi bang dé chiém doat tai san?2. Theo do,
do6i tuong thyc hién phan 16, xay nha dang
lién ke d6i voi nhidu thira dat trén dia ban
thi tran Can Giudc dé chuyén nhuong QSDP
va nha ¢. Khong c6 Gidy chimg nhan, viéc
mua ban chi théng qua vi bang - gidy dé xac
nhén giao dich tu nguyén gitta hai bén chu
khong c6 tinh phap 1y trong chuyén nhugng
QSDP va nha ¢. Thé nhung, dbi tuong Th &
day lai khang dinh 13 khong van dé gi. Véi
murc gia ré hon kha nhiéu so voi nha dét giao
dich ¢ gidy to hop phap, lai cong véi nhitng
101 thuyét phuc, khong it nguoi dan da tin
rang c6 vi bang tirc 1a yén tam vé QSDP va
QSHNO nén di bo tién mua.

V6i phuong thirc, thi doan néu trén, dbi
tuong Th dd ky két nhiéu hop dong chuyén
nhuong QSDD va lap cac vi bang mua ban/
chuyen nhuong QSDb va nha & dbi véi cac
thira dat dé chiém doat tong cong hon 10,5
ty dong ctia 26 bi hai®*. Th khai nhan da thuc

hién hanh vi gian dbi trong viéc thoa thuan, ky
két Hop ddng chuyén nhuong QSDP va lap
vi bang chuyén nhugng QSDD va nha & cho
nhiéu nguoi, dién ra trong thoi gian dai nén
khong nhd hét 1a da chiém doat tién cua nhimg
ai thong qua phuong thure, thu doan néu trén.

Do d6, khong phai luc nao y chi ctia cac bén
trong giao dich cling dung va phu hop véi quy
dinh phap luat. Hi¢n nay, Toa an thu 1y nhiing
vu 4n lira d4o, chiém doat tai san kha pho bién
thong qua loi dung vi bang dé truc loi chuyén
nhuong QSDP va mua ban nha ¢ sai quy dinh.
Theo quy dinh cua phap luét, bat dong san 1a
dat dai; nha, cong trinh xdy dung gin véi dat
dai; tai san gén lién vé6i dat dai, nha, cong trinh
xay dung hodc tai san ma phap luat co quy
dinh khéc. Vi tai san chuyén nhuong, mua ban
13 QSDP, nha & ma hop dong chuyén nhuong
QSDP, tai san gan lién v6i dat khong chi chiu
su rang budc va diéu chinh ctia B luat Dan su
ma con 6 ca Luat Dat dai, Luat Nha & va Ludt
Kinh doanh bit dong san. Vi vay, ngudi dan
can hiéu 16 tinh phap 1y, dimg vi loi ich trudc
mat ma lam dung vi bang thay cho vin ban
cong ching, chiing thyc.

2.3. Ruiro do chwa phén dinh chirc nang
giita Thira phdt lgi va cong chirng vién

Thuyc té cho thay, c6 tinh trang chua phan
dinh gitta chitc ndng cta Thua phat lai va
cong chuing vién. Thira phat lai, cong ching
vién déu 14 cac chirc danh tu phap nhung chic
nang, nhi¢ém vu lai khac nhau. Co thé théy,
hoat dong cua Thura phat lai va hoat dong cta
cong chimg vién, nhat 14 hanh vi cong chimg
va hanh vi 1ap vi bang c6 nét gidng nhau. Hai
hoat dong nay déu nham hd tro ngin chin cac
tranh chép, bao vé quyén va loi ich hop phap

20 Khoan 2 Diéu 36 Nghi dinh s§ 08/2020/ND-CP ngay 08/01/2020 ciia Chinh phu vé té chtrc va hoat dong cua

Thtra phat lai.

2D Vii L8, 8 bdy lira ban nha dat gdy mat tién ty, https://vnexpress.net/8-bay-lua-ban-nha-dat-gay-mat-tien-

ty-4616912.html, truy cap ngay 08/06/2024.

2 Kién Dinh, Lira ban dat bang vi bang cho hang chuc nguwoi dé chiém doat tai san, https:/baolongan.vn/lua-
ban-dat-bang-vi-bang-cho-hang-chuc-nguoi-de-chiem-doat-tai-san-al73090.html, truy cap ngay 28/06/2024.

2 Trang thong tin dién tir Cong an tinh Long An, Tim bi hai trong vu én “Lira ddo chiém doat tai san”, https:/
congan.longan.gov.vn/vi/chi-tiet-tin-tuc?Id=82073, truy cap ngay 02/07/2024.
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cua cac bén. Tuy nhién, hai linh vyc ndy hoan
toan doc lﬁp v6i nhau, khong hé chong chéo
nhau. Néu cong chimg vién 1a ngudi thay
mit Nha nude dé chimg kién va cong nhan
tinh xac thuc cua cac van ban, giao dich, hop
déng, su kién, giéy to theo yéu cAu cta khach
hang thi hoat dong cua Thira phat lai 1a lap vi
bang vé nhimg su kién xay ra & moi noi ma it
bi khong ché vé thoi gian va khong gian theo
yéu cau ctia khach hang. Vi vay, ché dinh vé
chu thé 1a Thira phat lai va cong chimg vién
ra doi nhu mot “cong cu” dé nguoi dan chi
dong trong viéc bao vé quyén loi ciia minh.
Tuy nhién, nhiéu ngudi dan van chua nhin
nhan dung dé sir dung hiéu qua cac chirc ning
ctia hai chii thé nay.

Maic du nhan thirc cia xa hoi ca tir phia
ngudi dan va co quan nha nudc, to chirc xi
hoi dd duge nang 1én mot bude, tuy viy van
con mot $6 it co quan, td chure, ca nhan chua
nhan thirc duogc dﬁy du trach nhi¢m trong viéc
thyc hién cic quy dinh hién hanh vé Thira
phat lai trong d6 ¢6 vi bang. Ca biét c6 nhiing
truong hop vi loi ich kinh té vi pham cac quy
dinh phap luat vé Thira phat lai, anh hudng
xau dén qua trinh trién khai ché dinh nay.

Vi du 4: Ban an s6 225/2022/DS-ST ngay
16/06/2022 vé tranh chap hop dong chuyén
nhuong QSDD cua Toa an nhan dan huyén
B, TP. H6 Chi Minh thy 1y?*. Trong vu 4n nay:
“Ba T va ba Q dén Van phong Thira phat lai
HM xéc 1ap hop dong chuyén nhugng QSDD.
Vi bang c6 su chimg kién ctia Thira phat lai, ba
Q giao ban chinh Gidy ching nhan QSDPD cho
ba T va ba T d3 giao ba Q sb tién 500.000.000
ddng”. Qua xem xét, Toa an di nhan dinh vé
hinh thirc cta giao dich cu thé nhu sau: “Khi
thuc hién giao dich hai bén chi 1ap hop dong
Vin ban thoa thuan chuyén nhuong QSDD
ngay 19/8/2020, khong ra cong chirng, chiing
thyc 1a khong tuan thi vé hinh thirc cia giao
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dich theo quy dinh tai Diéu 502 Bo luat Dan
su nam 2015”. Trong truong hop nay, hai bén
chi thyc hién giao dich béng hinh thtc 1ap vi
bang. Viéc chuyén nhuong trén cta hai bén 1a
vi pham quy dinh vé hinh thirc giao dich. Do
do, giao dich gitra hai bén la vo hi¢u. Thong
qua ban an trén cho thdy, ngoai viéc ngudoi
ban, dan moi gi6i di cb tinh “bé” hodc “d4nh
trao” khai niém dé nhanh chong thu loi tir vi
bang, thi thira phat lai, nhitng ngum duoc giao
trong trach lap vi bang, ciing mac nhiéu sai
pham trong trinh tu thyc hién, vi 101 ich kinh
té vi pham cac quy dinh phap luat vé thira phat
lai tir d6 tao diéu kién cho nhiéu dbi twong tiép
tuc truc loi bt chinh.

C6 thé nhan thiy ring, cong viéc cua
Thitra phat lai: “la chung kién, x4c nhan mot
su viéc 1a ¢ that va vi bang khong c6 gia
tri thi hanh, chi c6 ndi dung théa thuan, xac
lap giita cac bén trong vi bang mdi co gia
tri thuc hién d6i v6i cac bén tham gia thoa
thuan, xac 1ap ndi dung hop dong, giao dich
duoc ghi nhan trong vi bang”. Theo quy dinh
tai khoan 3 Piéu 36, Diéu 72 Nghi dinh s6
08/2020/ND-CP: “Vi bang 1a ngudn chung
ctr dé Toa an xem xét khi giai quyét vu viée
dan sy va hanh chinh theo quy dinh ctia phép
luat; 1a can ct dé thuc hién giao dich gilra
cac co quan, to chiic, ca nhan theo quy dinh
ctia phap luat”. Trong mot sé truong hop, khi
hop ddng, giao dich lién quan dén QSDD,
nha & ¢6 thé do cac bén tu xéc lap, thuc hién
hoac theo quy dinh ctua phap luat khong
bat budc phai cong chimg, chimg thuc nhu
hop déng thué nha &, hop déng dat coc dé
chuyén nhuong bat dong san.... thi viéc yéu
cau Thira phat lai lap vi bang véi muc dich
lam cin ctr dé thuc hién céc giao dich sau
nay hay ghi nhan hién trang, 16i vi pham ctia
céc bén trong qua giao dich tién hop dong la
hoan toan phu hop. Tir ¥ nghia thiét thuc, hd
trg tich cuc cho viéc bao vé quyén va loi ich

) Ban én vé tranh chap hop dong chuyén nhwong quyén si dung dat s6 225/2022/DS-ST, https://thuvienphapluat.
vn/banan/ban-an/ban-an-ve-tranh-chap-hop-dong-chuyen-nhuong-quyen-su-dung-dat-so-2252022dsst-273137,

truy cap ngay 5/7/2024.
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hop phap cua céc bén, nay vi bang lai bi mot
s6 ddi tugng, ca nhan, to chirc ¢d tinh bién
héa khai niém, thém thét thong tin sai 1éch,
cb tinh str dung vi bang dé hop phap héa cac
giao dich khong pht hgp nham phuc vu cho
viéc kinh doanh bat dong san bat chinh.

3. Mt s6 kién nghij

Mot la, ndng cao trach nhiém nghé
nghiép, trach nhiém cia cd nhdan hanh nghé
Thira phdt lgi. Can thyc hién t6t quy dinh vé
dao duc hanh nghé cta Thira phat lai nhu: (i)
Bao vé loi ich cia Nha nuoc, quyén va loi
ich hop phép clia ca nhan, to chiic trong xa
hoi; (i1) Bao dam thuong ton phép luat, doc
1ap, khach quan, ton trong sy that, ludn tan
tam v&i cong vige; (iii) Ton trong, bao vé uy
tin, thanh danh nghé nghiép va rén luyén, tu
dudng ban than, khong ngung rén luyén, tu
dudng dao duc; (iv) Tich cuc tham gia cac
l6p dao tao, boi dudng; chu dong hoc hoi
dé trau doi trinh do chuyén moén, nghiép vu,
k¥ nang hanh nghé, gop phan nang cao chat
luong cong viée, phuc vu ngudi yéu cau.

Hai la, quy dinh ré tham quyén lgp vi bang.
Thira phat lai 1ap vi bang ghi nhan cac hanh
vi, su ki¢n c0 that theo yéu cau cta ca nhan
cO quan, to chuc trong pham vi toan quéc
¢6 nhu cdu mudn luu trir ching cw, ngoai
trr cac truong hop Thura phat lai khong lap
quy dinh tai Diéu 2, Diéu 36, Diéu 37 Nghi
dinh s6 08/2020/ND-CP. Tuy nhién, hiéu thé
nao vé “cac truong hop thudc tham quyén
cong chimg cta to chic hanh nghé cong
chtng hoic ching thuc ciia UBND cac cap”
c¢6 nhiéu ¥ kién khac nhau. Vi vay, dé tranh
chdng chéo thim quyén cta Thira phat lai va
thAm quyén ctia cong chtng, ching thuc, can
ban hanh vin ban huéng dan cu thé dé phan
biét 6 thdm quyén ctia Thira phat lai voi
tham quyén cong chimg, thim quyén chimg
thuc cua UBND. Ngoai ra, trong truong hop
tiép nhan cac hd so 1ap vi bang ma co ndi
dung lién quan dén tham quyén cta cong
ching cta t6 chirc hanh nghé cong chung
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hodc chung thyc cua UBND, Thira phat lai
can tuan thu quy dinh cta phap luat, chi 1ap
Vi béng vé cac hanh vi, sy kién thudc thAm
quyén, dong thoi giai thich & cho khach hang
chirc nang cua Thura phat lai, gid tri phap 1y
ctia vi bang. Thong qua nhitng quy dinh va
huéng dan chi tiét nay, muc tiéu hudng dén
1a ngan chidn tinh trang thiéu thong tin hoic
thong tin khong chinh xéc, tranh gy hiéu
1am cho ngudi dan vé gid tri phap 1y cia vi
bang va vin ban cong ching. Tir d6, giam
thiéu nguy co phat sinh cac tranh chap khong
dang c6, bao vé quyen loi hop phap cia cac
bén tham gia va duy tri sy minh bach, cong
bang trong moi giao dich phap 1y.

Ba la, can kiém tra tinh trang phdp Iy ciia
ddat dai, nha & truée khi lam thii tuc chuyén
nhwong dé tranh tinh trang tai san bi ngan
chan, khéng cé gidy to hop phap, xdy dung
khong phép, khong phu hop voi quy hoach xay
ra tranh chdp. Cu thé: (i) Cac bén can kiém
tra gidy Gidy chimg nhan cic noi dung nhu
lién quan dén dién tich dat, muc dich s dung
dét, thoi han sir dung dét; kiém tra xem tai san
c6 tranh chap, thé chip, quy hoach, théng béo
vé nghia vu tai chinh nhu thé ndo, ban v& hién
trang ngdi nha; tai san c6 dang bi ngan chan
hay khong; (i1) Khong nén thuc hién mua bén,
chuyén nhuong QSDD, nha & khi chua di
diéu kién giao dich theo quy dinh cta phap
ludt, mua ban bang gidy viét tay. Do vy, trudc
khi quyét dinh tham gia cac giao dich, muén
ghi nhén céc su kién, hanh vi thi nén cin nhéc
mure d6 rui ro va c6 lya chon phu hop. Boi vi,
vi bang duoc 1ap trong nhitng truong hop cam
c6 thé gay ra nhitng hé qua cho ca Thira phat
lai va ngudi tham gia giao dich.

Bon g, dcfy manh thyc hién viéc tuyén
truyén, phé bién, gido duc phdp ludt vé hoat
dong cua Thira phat lai va hoat dong hanh
nghé céng chimg cho ngudi dan, cu thé:

(1) Day manh viéc tuyén truyen khuyén
céo dé nguoi dan hiéu dang vé gia tri cua vi
bang, tir d6 gitip ho bao vé quyén loi hop phap



ctia minh. Vi bang 1a van ban do Thira phat lai
1ap, ghi nhan sy kién, hanh vi dugc dung lam
chung ctr trong xét xur va trong cac quan hé
phap 1y khac. Viéc 1ap vi bang ctia Thira phat
lai 12 dé tao 1ap ching cr mang lai loi ich cho
nguoi dan, phong ngira tranh chip, giam tai
hoat dong cua Toa an khi giai quyét vu an. Vi
bang cta Thira phat lai 1a ching ctr trong t&
tung, khong phai 13 hinh thire chuyén nhuong
QSDD, mua ban nha &. Viéc hiéu sai gia tri
ching ctr ciia vi bang 1am chéch hudng hoat
dong quan ly vé dat dai cling nhu quéan 1y vé
hoat dong Thtra phat lai.

(ii) Khong chuyen nhuong QSDD, mua
ban nha & bang vi bang ma phai mua ban,
chuyén nhuong thong qua céng ching, chimg
thuc. Khi thuc hién hop dong cong chimg,
chimg thuc cac bén c6 thé yéu cau Thira phat
lai 1ap vi bang dé ghi nhan viéc ban giao
tién, tai san, ghi nhan hi¢n trang tai san dé
lam chimg ctr chir khong cé gia tri nhu hop
ddng cong ching, ching thuc chuyén nhuong
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QSDD, mua ban nha ¢. Van ban cong ching,
ching thuc c6 gia tri phép 1y khi da dugc cong
chimg vién ky tén, dong dau phat hanh cia
t6 chtrc hanh nghé cong chiing, con vi bang
chi ghi nhan lai sy kién, hanh vi dién ra trudc
mat Thura phat lai. Do vay, néu nhu cac bén
d3 giao tién, tai san ma sau d6 phat sinh tranh
chép hodc ddi y... thi viéc doi lai tién, tai san
da giao sé& rat phuc tap.

(ii1) Lya chon hinh thire tuyén truyén, phd
bién _phap luat phu hop, hiéu qua va thyc
su dé hiéu vé chirc ning, nhiém vu, quyen
han, vai trd va y nghia ctia Thira phat lai dén
nguoi dan, doanh nghiép, chinh quyén cac
cip va cac to chuc c6 lién quan®. Tir do,
gitip ngudi dan hiéu dugc dau 1a gia tri cua vi
bang, dau 1a gia tri cua van ban cong ching,
chung thyc gop phan giam bot sy nham 1an,
hiéu sai vé& gia tri cua vi bang, ngin ngira,
han ché cac vu lira déo, tranh chép lién quan
dén viéc giao dich bat dong san bang vi bang
nhu da xdy ra trong thoi gian vira quam

29 Nguyén Vinh Hung, Mt s6 bdt cp trong hoat dong ldp vi bang ciia Thira phdt lai, Tap chi Dan cha va phap

luat, s6 3 (323)/2019, tr. 48-52.

“l‘lﬁ“ IIIEN VA Kl]’ Lyvi PHAM... (tiép theo trang 11)

co vi pham phap luat nghiém trong thi ngay
bau cir lgi dwoc tién hanh cham nhat la 07
ngay sau ngdy bau cir dau tién. Trong cudc
bau cir lai, cir tri chi chon bau trong danh
sach nhﬁng ngwo"i ung cw tai cudce bau cir
ddu tién. Néu bau cir lai ma 6 cu" tri di bau
cur chua dat qua mot nira tong SO ci tri trong
danh sach cir tri thi két qua bau cir lai dwoc
céng nhdn ma khéng t6 chirc bau cir lai lan
thur hai”.

Nhiing hanh vi vi pham trong hoat dong
bau ctr khong chi lam mét niém tin cta cir tri
ma con ¢ thé dan dén viéc phai to chirc bau
ctr lai, gdy ton kém thoi gian, kinh phi cua
Nha nudc. Do do, viéc xur Iy nghiém minh
nhitng hanh vi vi pham trong hoat dong bau
ctr dong vai trd vo cuing quan trong. Diéu 8

Hién phap nam 2013 (sira ddi, bd sung nam
2025) quy dinh: “Nha nudc quan Iy xa hgi
bang Hién phdp va phdp ludt”. Dé hoat dong
quan ly nha nudc noé6i chung va xur 1y vi pham
trong hoat dong bau cir ndi riéng dat hiéu qua
cao thi viéc hoan thi¢n phap luat tré thanh
yéu ciu co tinh cép thiét. Trong bdi canh do,
Chinh pht can sém ban hanh nghi dinh quy
dinh xtr phat vi pham hanh chinh trong hoat
dong bau ctr. Ngoai ra, Luat Bau cir PBQH
va dai biéu HDND nam 2015 (stra ddi, bd
sung nam 2025) ciing can dugc tiép tuc sira
d6i theo hudng quy dinh cu thé vé viéc giai
quyét hau qua khi xay ra vi pham phap luat
trong hoat dong bau ctr. Co nhu vay, cac vi
pham trong hoat dong bau ¢t méi duge han
ché dén muc thap nhat, tir 46 gbp phan bao
dam thanh cong ciia cudc bau cirm
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1. Dit van dé

Loi nhan tdi thuong duoc xem 1a ching
cur ¢6 gia tri nhat', tac dong dén nhan thirc va

Tém tit:

Hién nay, viéc sir dung cac bién phap cudng ép vé thé xac nhu tra tan,
nhuc hinh trong qua trinh hoi cung ngay cang bi han ché va tré nén hiém
hoi. Thay vao d6, cac diéu tra vién dan chuyen hudng sang st dung cac ky
thuat, chién thuat thao tung, gy stic ép vé tam 1y nhu de doa, du dd (du
cung), lua dbi. Phap luat Viét Nam hién hanh da c6 quy dinh vé nghiém
cam hanh vi bic cung, nhung quy dinh chwa du chat ché dé didu chinh va
ngin chan nhitng chién thuat hoi cung gy sirc ép ve tam ly. Do do6, bai viét
nghién ciru céc chién thudt hoi cung gay stc ép vé tam 1y va quy dinh cia
phap luat Viét Nam vé Toi birc cung nham dwa ra goi ¥ hoan thién.

Abstract:

Currently, the use of physical coercion, such as torture or corporal punishment
during interrogation, is increasingly restricted and rare. Instead, investigators
have gradually shifted toward using techniques and tactics for manipulation
and psychological pressure, including threats, inducements, and deception.
Although current Vietnamese law contains provisions prohibiting the
extortion of confessions, these regulations are not sufficiently stringent to
regulate and prevent interrogation tactics involving psychological pressure.
Therefore, this article researches psychological pressure interrogation tactics
and the provisions of Vietnamese law regarding the crime of extorting
confessions to provide suggestions for improvement.

quyét dinh cta ngudi tién hanh té tung hon
bat ky ching cir ndo khac2. Chinh vi vay, lay
161 khai, hoi cung (goi chung la hoi cung) la

D Richard A. Leo and Deborah Davis,

From False Confession to Wrongful Conviction: Seven

Psychological Processes, The Journal of Psychiatry & Law 38, no. 1-2 (March 1, 2010), p. 19, https://doi.
org/10.1177/009318531003800103; Richard A. Leo and Richard J. Ofshe, The Consequences of False
Confessions: Deprivations of Liberty and Miscarriages of Justice in the Age of Psychological Interrogation,
The Journal of Criminal Law and Criminology (1973) 88, no. 2 (1998), p. 434, https://doi.org/10.2307/1144288.
2 Saul M. Kassin and Katherine Neumann, On the Power of Confession Evidence: An Experimental Test of
the Fundamental Difference Hypothesis, Law and Human Behavior 21, no. 5 (1997), p. 480-81, https://doi.
org/10.1023/A:1024871622490.
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bién phap diéu tra phd bién boi tinh thuan
lgi va tinh hi¢u qua trong viéc tim kiém 161
nhan to0i.

Tuy nhién, vi¢c qua tap trung vao bién
phap hoi cung c6 thé dan dén viéc sir dung
mot sd chién thuat cudng ép. Su cudng ép
trong qua trinh hoi cung 1a mot trong nhirng
nguyén nhan chinh dan dén 161 nhan toi sai3,
va dén luot minh, 161 nhan t6i sai lai 1a mot
trong cac yéu td chinh din dén cac vu an
oan sai*. MOt ca nhan chi nhan toi sai khi
c6 nhiing ap luc cudng ép vuot qua khoi sy
chiu dung cua ca nhan d6°. Tai Viét Nam,
mot nghién ctru vé cac vu an oan sai dién
hinh cling da chi ra, mgt trong cac nguyén
nhén chinh dén tr 16i nhan tdi sai cua nguoi
bi budc toi do bi cudng ép bang cac hinh thirc
tra tn, nhuc hinh®.

Hién nay, dudi strc ép ctia cong dong vé
cic tiéu chuin nhan quyén, viéc st dung
céc bién phap cudng ép vé thé xac ngay
cang bi han ché. Thay vao dé, cac diéu tra
vién chuyen huéng sang s dung cac ky
thuat, chién thuat thao tung, gay sirc ép ve
tam 1y nhu de doa, du do (du cung), lira doi
nham thu thap dugc nhirng 16i nhén toi7, va
cac thu thuat nay cling gy ra nguy co nhan
t6i sai. Pong thoi, cac thu thuat nay con
x4m pham dén quyén im ling cua ngudi bi
budc toi. Phép luat Viét Nam da c6 quy dinh

THUC TIEN PHAP LUAT

vé nghiém cdm hanh vi bic cung, nhung
quy dinh nay van con khoang ho, chua du
chit ch& dé diéu chinh va ngan chin nhiing
chién thuat hoi cung gy strc ép vé tam ly.
Vi vdy, viéc nghién ctru cac chién thuat hoi
cung gy strc ép vé tm 1y va quy dinh phap
luat Viét Nam vé van dé nay 1a can thiét dé
ngan chdn vi¢c nhén tdi sai do bi cudng ép
tam ly.

2. Cac chién thuat gay sirc ép tAm 1y trong
héi cung nhw de doa, du cung, lira d6i

Khi hoi cung, Piéu tra vién c6 quyén chu
dong kiém soat cach thire, thoi gian, dia diém
va ndi dung cua cudc hoi cung. Vi vay, viéc
hoi cung vé ban chit mang tinh cudng ché®.
Do d6, cac Diéu tra vién thuong chu dong
trong viéc ap dung cac chién thuat hoi cung
khac nhau nham thu dugc két qua tdt nhat,
bao gém cac chién thuat gay suc ép tam y.
Céc chién thuat hoi cung giy sic ¢p tam ly
nham vao viéc gy ra su dau kho vé mit tim
1y hodc tao ra sy cam dd hay danh hira nhan
thirc cua nguoi bi bude tdi, chir khong nham
vao viéc gay ra tdn hai, dau don vé thé chit,
khién nguoi bi budc to1 bi dat vao hoan canh
budc phai nhan minh cé tdi trai voi y chi tu
do lwa chon cua ho.

C6 nghién ctru chi ra rang, da sd nghi
pham nhan t6i nhim thoat khoi mot tinh

3 Gisli H. Gudjonsson, ed., The Psychology of Interrogations and Confessions (Chichester, UK: John Wiley &
Sons, Ltd, 2002), p. 172, https://doi.org/10.1002/9780470713297.

Y “Report of the Royal Commission on Criminal Justice” (London: Royal Commission on Criminal Justice,
July 6, 1993), p. 57, https://www.gov.uk/government/publications/report-of-the-royal-commission-on-criminal-
justice.

9 George C. III Thomas, Justice O’Connor’s Pragmatic View of Coerced Self-Incrimination, Women’s
Rights Law Reporter 13, no. 2 and 3 (1992 1991), p. 124, https://heinonline.org/HOL/P?h=hein.journals/
worts13&i=123.

9 Lan Chi Le et al., Understanding Causes for Wrongful Convictions in Vietnam: A View from the Top and the
Bottom of the Iceberg, Asian Journal of Criminology, November 4, 2022, https://doi.org/10.1007/s11417-022-
09390-7.

" Igor Areh, Police Interrogations through the Prism of Science, Psiholoska Obzorja / Horizons of Psychology
25 (2016), p. 19, https://doi.org/10.20419/2016.25.440.

 Gary C. David, Anne Warfield Rawls, and James Trainum, Playing the Interrogation Game: Rapport, Coercion,
and Confessions in Police Interrogations, Symbolic Interaction 41, no. 1 (2018), p. 18, https://www.jstor.org/
stable/90018564.
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hudng khong thé chiu dung duoc ngay tirc
khac®. Khi hoi cung, Piéu tra vién xem xét
161 nhén ti trong bdi canh rong 16n hon trong
qué trinh td tung: 101 nhan td1 1a mdt budce
tién t6i viée két an. Nguoc lai, ngudi bi bude
t6i thuong chi co thé nhin thay 101 nhan toi
trong bdi canh nho hep ctia phong tham vén:
nhan t6i 1a cach duy nhét dé két thuc viéc hoi
cung va thoat khoi tinh thé trudc mat'.

Cac chién thuat giy stc ép tim 1y co
nhiéu dang, nhung nhin chung gém 03 loai
chinh 1a de doa, du db (du cung) va lira dbi.
De doa (threat) thong thuong dugc sir dung
bang viéc dua ra thong tin vé& hé qua tiéu cuc
c6 thé dén véi nguoi bi bude toi hodc nguoi
than cua ho, néu nguoi bi budc td61 khong
nhan toi. Diéu nay khién ngudi bi budc toi
phai lo sg, hoang loan va can nhéc thiét hon
vé hé qua gitra viéc khai nhan t6i va khong
khai nhan toi. Néu su de doa du 16n, 14n at y
chi ctia nguoi bi budc t0i, nhiéu kha nang ho
s& khai nhan dé tranh nhan dugc hé qua tir sy
de doa. Nhirng 101 de doa thuong dugc dua
ra 1a vé mirc hinh phat nghiém khéc hon, vé
viéc s€ tam giam ngudi bi budc tdi thay vi
dé ho tai ngoai hodc vé viéc s& bit giam hay
cit bo mot sd loi ich cua nguoi than nguoi bi
budc toi. Vu Lynumn v. Illinois tai Hoa Ky
vio nam 1963 1a mot vi du vé de doa. Theo
do, canh sat da c6 nhiing 101 de doa lién quan
dén viéc bi cao Lynumn c6 the bi mét vién
trg clia tiéu bang va mét quyén nudi con néu
bi cdo khong nhan tdi. Toa an tdi cao Hoa
Ky d3 ra phan quyét rang, tinh chét cudng ép
ctia nhitng 10i de doa da khién viéc nhan toi
1a khong ty nguyén va khong thé chip nhan
chung lam ching ctr budc toi''.

9 Gisli H. Gudjonsson, tldd, p. 196.
19 Gary C. David et al., tldd, p. 7.
D Lynumn v. Illinois, 372 U.S. 528 (1963).

Du dé (inducement/promise) hay con goi
1a du cung 1a dé nghi loi ich vé vat chat hodc
phi vat chat dé d6i 1ay 16i nhén toi cia nguoi
bi budc t0i. Du cung tuy khong gay suc ép
tam ly bﬁng su lo léng, hoang sg, nhung lai
gy ra tac dong tdm 1y bang su cam do va
nghi pham phai can nhac thiét hon vé loi ich
cua viéc khai nhan to1 véi hé qua cua viéc
khong khai nhan. Néu loi ich dugc htra hen
du 16n, dac biét 1a vé hinh phat va su khoan
hdng, n6 sé lan at ¥ chi ctia ngudi bi budc
t61, dat ho vao tinh thé budc phai lya chon
loi ich 16n hon, tir 46 nhiéu kha ning khién
cho ngay ca ngudi vo tdi cling s€ nhan tgi'%.
Nhirng 101 hira hen thuc‘rng dugc duara 1a vé
murc hinh phat nhe hon, vé viéc s€ tha nguoi
bi budc t6i hodc vé viéc s& cung cip mot so
san pham, dich vu dic biét theo yéu cau cua
nguoi bi budc tdi. Vi du, tai Nhat Ban, néu
canh sat cung cap cho nghi pham nhiing dic
an ddc bi¢t nhu thuc an yéu thich ctuia nghi
pham hoic thudc 1a dé doi 1ay 1oi nhan toi,
101 nhan toi d6 c¢6 thé duoc coi 1a khong ty
nguyén®. Hodc tai Viét Nam, vu Nguyén
Toan Thang tai Binh Phudc vé Toi hiép dam
tré em, Diéu tra vién di du cung: “Néu nhan
t6i thi s& cho vé thi tt nghiép phd thong va
dai hoc™'4.

Lira ddi (deception/trickery) 1a viéc dua ra
thong tin sai 1éch nham khién nguoi bi budc
t6i nham 1an, sai lam trong nhan thuc vé vu
an, tu do, dua ra phan doan sai lam trong vi¢c
dua ra lya chon nhan tdi hoac khong nhan
toi. Thong tin sai Iéch vé vu an, néu du 1on,
s& tao ra strc ép tam 1y khién nguoi bi bude
to1 phai nhan to1 nham nhan duoc két qua co
loi hon. Loi noi dbi thuong tap trung vao hai

12 Saul M. Kassin et al., Police-Induced Confessions, Risk Factors, and Recommendations: Looking Ahead, Law
and Human Behavior 34, no. 1 (February 1, 2010), p. 18-19, https://doi.org/10.1007/s10979-010-9217-5.
13 David H. Bayley, Forces of Order: Policing Modern Japan, First Edition, Revised edition (Berkeley: University

of California Press, 1991) p- 148.

) Pec Minh, Piéu tra du gdy dn oan: Piém mdt nhitng sai sét “kinh dién”

, https://plo.vn/dieu-tra-au-gay-an-

oan-diem-mat-nhung-sai-sot-kinh-dien-post327075.html, truy cap ngay 22/02/2024.
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van dé, gdbm: (1) Lira d01 vé quy dinh phép
luat, va (2) Lira doi vé chimg cu. Trong do,
dua ra thong tin sai 1éch vé quy dinh phap
luat thuong dugce két hop véi de doa va du
dd. Con lira doéi vé chtng ctr thuong dua ra
thong tin c6 ching ctr budc toi khac nham
khién nguoi bi budc t6i cho rang da di ching
ctr budc toi, khién ho chiu strc ép tam 1y, tinh
than va d6i khi budc phai nhan minh c6 toi
du thue chat ho khong pham tdi. Vi du, tai
Trung Quéc, trong mot vu an tham nhting,
nghi pham da khong nhan tdi cho dén khi
nguoi hoi cung da dua ra thong tin sai sy that
re‘ing, vo nghi pham da nhan t6i, sau do, co
quan td tung da loai trtr 101 nhan tdi do su
Itra d6i".

Sy Ira dbi vé ching cur budc tdi lién quan
dén vy an c6 kha nang tac dong dic biét cao
dén viéc nhan toi. Cac nghién cuu chi ra
rﬁng, dong luc manh mé nhat dé nhan toi lién
quan dén nhan thirc vé sitc manh ciia ching
ctr chong lai nghi pham'®. Thong thuong, 16
nhan toi rat hiém néu ching ctr chéng lai
nguoi bi budc tdi con yeu. Nguoc lai, khi
ching ctr chéng lai ngudi bi budc tdi manh
va viing chéc thi viéc nhén tdi 1a phé bién".

C6 hai co ché ma nghi pham v t6i ¢ thé
nhan t6i khi d6i mat v6i 16i néi déi vé chimg
ctr budc toi. Pau tién, cac ca nhan noi chung
s& nhan t6i khi ho cam thay bi cudng ép boi
suc manh rd rang cua chung ctr bude tdi, ho
nhan thiy pha nhén 13 v6 ich. Tht hai, chimg
ctr gid, mot dang thong tin sai Iéch manh mé,
6 thé tao ra sy nham lan va khién c4 nhan

THUC TIEN PHAP LUAT

nghi ngo niém tin cua chinh ho, tao ra cam
giac toi 16i va nham 13n nhiing ky wc vé toi
pham ma ho khong pham phai's. Trong nhiéu
nim, nghién ctu tim 1y hoc chi ra rang,
thong tin sai léch ¢ thé 1am thay doi dang
ké nhan thie thi gidc, niém tin, ky tc cia
moi nguoi vé cac su kién va hanh vi da trai
qua va quan sat dugc”. Mot nghién ctru chi
ra rang, néu Itra déi hop 1y, theo do ‘nhing
ngudi thim van dua ra thong tin gia rang, da
thu thap dugc nhiéu chting ¢t trong vu 4n ma
khéng noi rd rang chimg ctr 6 nhat thiét lién
quan dén nghi pham, s& lam ting kha ning
nhan to1 sai 1én 60%%.

Can luu ¥ rang, trong qua trinh hoi cung
thuc té, cac chién thuat nay thuong duogc két
hop v6i nhau chitr hiém khi 4p dung mot cach
don 1é, tao nén stic ép vé tam 1y, tinh than d6i
vo1 nguoi bi budc to1, doi khi khién ho phai
nhan t01 du khong thyc sy pham t6i dé nhan
dugc két qua tot hon.

Ngoai nguy co c6 thé khién nguoi vo toi
phai nhan to1 sai 1am, cac chién thuat trén
con xam pham mot cach rd rang dén quyén
chdng lai su ty budc toi (privilege against
self-incrimination), hay con goi 1a quyén
im lang (right to remain silent) ciia nguoi bi
budc t9i. Day la mot quyen thanh t6 co ban
ctia quyén duogc xét xir cong bang, duoc thira
nhan bdi Cong ude quic té vé& cac Quyén
dan sy va chinh tri (ICCPR) nam 1966 va
boi hau hét cac qudc gia trén thé giGi?'. Theo
quyén im lang, ngudi bi budc ti dugce bao vé
chdng lai sy ép budc vé thé chat hodc tam 1y,

19 Zhiyuan Guo, The First Step of the Long March: Implementing the Exclusionary Rules in China, Asia Pacific
Law Review 25, no. 1 (2017), p. 59, https://heinonline.org/HOL/P?h=hein.journals/asiaplwre25&i=49.

19 Gisli H. Gudjonsson, tldd, p. 157.
7 Gisli H. Gudjonsson, tldd, p. 151.

18 Jennifer T. Perillo and Saul M. Kassin, Inside Interrogation: The Lie, The Bluff, and False Confessions, Law
and Human Behavior 35, no. 4 (August 1, 2011), p. 327-28, https://doi.org/10.1007/s10979-010-9244-2.

9 Saul M. Kassin, Sara C. Appleby, and Jennifer Torkildson Perillo, Interviewing Suspects: Practice,
Science, and Future Directions, Legal and Criminological Psychology 15, no. 1 (2010), p. 45, https://doi.
org/10.1348/135532509X449361.

20 Jennifer T. Perillo and Saul M. Kassin, tldd, p. 335-36.

2D Fenella M. W. Billing, The Right to Silence in Transnational Criminal Proceedings: Comparative Law
Perspectives (Cham: Springer International Publishing, 2016), p. 43, https://doi.org/10.1007/978-3-319-42034-9.
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tinh than caa Chinh phu trong viéc nhan t6i*.
Viéc nhén tdi ctia mot ca nhan phai la két qua
cua ty do y chi (freedom of will)*.

Vi ly do ngan chan 161 nhan tdi sai do
bi ép budc vé tinh than va bao vé quyén m
lang cua nguoi bi bude tdi, nhiéu quéc gia
trén thé giéi déu nghiém cdm cac chién thuat
hdi cung gay suc ép tam ly nhu de doa, du
dd va lira dbi. Pong thoi, nhitng 16i nhan
t6i c6 duge do hé qua cua cac chién thuat
hoi cung nay déu phai bi loai trur. Tai Trung
Qudc, Diéu 52 Luat T4 tung hinh sy (TTHS)
nam 2018 quy dinh: “Str dung tra tan dé thu
10i khai bi nghiém cdm mot cach nghiém
ngit, cling nhu viéc de doa, du dd, lira doi va
cac phuong phap bat hop phap khac dé thu
thap chimg cu; khong ai c6 thé bi budc phai
chimng minh t6i pham ctia chinh minh”. Pong
thoi, Pidu 56 Luat TTHS niam 2018 con quy
dinh vé viéc loai trir cac 16i khai, 101 nhan toi
duoc thu thip bai tra tin va cac phuong phap
trai luat khac?. Tai Nhat Ban, Diéu 319 (1)
cua Bg luat TTHS nam 1948 cling quy dinh
réng: “Lo1 nhan to1 duoi su ép budc, tra tan,
de doa, sau khi bi giam gitt kéo dai qua murc
hodc khi c6 nghi ngo vé viéc nhan toi 1a tu
nguyén thi 161 nhan tdi co thé khong duoc
chdp nhan lam chimg c@?. Tuy quy dinh
nay khong dé cap truc tiép dén hinh thic du
dd va Iira di, nhung dd quy dinh mé vé viéc
loai trir 101 khai trong truong hop ¢6 nghi ngo
vé viéc tha t6i noi trén 1a tu nguyén. Do do,
su du dd va Ira dbi duoc cac nha luat hoc
dién giai thudc truong hop nay?. Tai Hoa Ky,
an 1€ Bram v. United States (1897) xac dinh

2 Fenella M. W. Billing, tldd, p. 12.

rﬁng, viéc nhan tdi phai dugc thuc hién trong
su tu do va ty nguyén, khong c6 su de doa,
bao luc hodc du db dé 161 nhan t6i dugc chap
nhan 1am ching ct?. Di véi lira dbi, chién
thuat tham van nay dong vai trd nhu mot yéu
t6 trong bai kiém tra tong thé vé hoan canh
(test for totality of the circumstances) ma
Toa an st dung dé danh gia tinh ty nguyén
(voluntariness) ctia 101 nhan t6i%. Néu su lira
dbi da manh dé budc mét ca nhan nhan toi,
161 nhan tdi s€ bi xem la khong tu nguyén va
bi loai trur.

Can luu ¥ rang, hau hét cac qudc gia chi
quy dinh nghiém cAm sy de doa hodc du dd
khi dua ra nhiing canh bao hoac hura hen
khong dung quy dinh phap luat. Vi¢c dua
ra su de doa hodc hua hen ding quy dinh,
nhu theo ché dinh thda thuan nhan toi, dé
nghi mdt mic an nhe hon theo quy dinh
hodc s& chiu mirc an ning nhat trong khung
néu khong nhan t6i, dé doi lay 1oi nhan toi
thuong khong dugc xem xét nhu la de doa
hogc dy dd dan dén viéc loai trir 161 nhan tdi.

3. Quy dinh ciia phap luat Viét Nam vé
hanh vi bitc cung va cic chién thuit héi
cung giy strc ép tim ly nhw de doa, du
cung, lira déi

Tai Viét Nam, cac chién thuat hoi cung
gy suc ép tam 1y nhu de doa, du do va lua
dbi chwa duoc phap luat ghi nhan diéu chinh
cu thé. Tuy nhién, BJ luat Hinh sy (BLHS)
va Bo luat TTHS di c6 nhitng quy dinh vé
viéc nghiém cim st dung hanh vi dung nhuc
hinh va btrc cung trong qua trinh 1ay 10i khai,

2 Hopt v. Territory of Utah, 110 U.S. 574, p. 585 (1884)

2 Luat TTHS Trung Qudc nam 2018, tham khao ban dich tiéng Anh tai https://www.chinalawtranslate.com/en/
criminal-procedure-law-2018/# Toc528744273, truy cap ngay 24/02/2024.

2 Bo luat TTHS Nhat Ban nam 1948, tham khao ban dich tiéng Anbh tai https://www.japaneselawtranslation.
go.jp/en/laws/view/3739, truy cap ngay 24/02/2024.

20 David H. Bayley, tldd, p. 148.

2 Bram v. United States, 168 U.S. 532 (1897).

2 Paul Marcus, It’s Not Just About Miranda: Determining the Voluntariness of Confessions in Criminal
Prosecutions, Valparaiso University Law Review 40, no. 3 (April 15, 2011), p. 619, https://scholar.valpo.edu/
vulr/vol40/iss3/4.
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hoi cung. Theo d6, khoan 5 Diéu 183 Bo luat
TTHS nam 2015 quy dinh trong qua trinh hoi
cung, ngudi tién hanh t6 tung ma birc cung,
dung nhuc hinh ddi véi bi can thi phai chiu
trach nhi¢m hinh su theo quy dinh cia BLHS.
DPong thoi, BLHS nam 2015 ciing dinh nghia
céc hanh vi tai Piéu 373 va Diéu 374.

Can ctr quy dinh cua BLHS nam 2015,
c6 thé thdy sy khac biét co ban giira hai toi
pham 1a hanh vi va muc dich. Tha nhat, vé
hanh vi, T91 dung nhyc hinh tdp trung vao
hanh vi ding hinh thirc cudng buc thé xic
nghiém trong nhu nhyc hinh hogc ddi xir tan
ac, nhuc nha. Nguoc lai, To1 buc cung bao
gdém nhiéu hanh vi rong hon khi diéu chinh
cac thu doan trai phap luat. Thir hai, vé muc
dich pham t6i, Téi blirc cung doi hoi muc
dich 1a nham budc nguoi bi hoi cung, bi lay
161 khai phai khai ra thong tin. Nguoc lal
To1 dung nhuc hinh khong quy dinh yéu to
muc dich dé ciu thanh toi pham. Do do, vé
1y thuyét, cac chién thuat hoi cung giy st
ép tam 1y nhu de doa, du dd va Ira ddi chi
6 thé thudc pham vi ctia hanh vi blrc cung
do hanh vi ndy c6 sy diéu chinh chung vé
cac thu doan trai phap luat, rong hon hanh vi
dung nhuc hinh, chi tap trung vao cudng birc
thé xac. Pong thoi, muc dich cua btc cung
1a nham l4y 10i khai twong ty v6i cac chién
thuat hoi cung gay strc ép tam ly.

Mot sb nha luat hoc khi binh luén, phan
tich cau thanh cua To1 bure cung cling dua ra

THUC TIEN PHAP LUAT

quan diém khéac nhau, tuy nhién, hau hét déu
dua hanh vi de doa vao trong nhom hanh vi
khach quan cua Toi birc cung®. Tuy nhién,
can luu y rang, ddy chi 1a quan diém dién giai
cua cac nha luat hoc. Luat thyc dinh khong
hé chi rd thé nao 1a tha doan trai phap luat,
dong thoi, thyc tién ap dung phap lut ciing
ghi nhan chua tig xtr 1y to1 pham buc cung.
Cu thé, theo thng ké, tir ngay 01/01/2013
dén thang 10/2022, cac Toa an da thu 1y xét
xtr 28 vu/61 bi céo vé Toi dung nhuc hinh,
chua tirng x1r 1y vu blrc cung nao.

Trong khi d6, tinh trang st dung chién
thuat cudng buc tam 1y dé 1y 16i khai khi hoi
cung 1a c6 that. Theo mot khao sat nam 2020
d6i voi 1.000 nguoi dang chap hanh an, c6
38 ngudi cho biét ho timg bi de doa trong qua
trinh hoi cung. Cac hinh thirc de doa pho bién
gdm de doa khong cho gip than nhan, thim
nuoi, de doa gay thiét hai cho nguoi than, de
doa khong cho an, khong cho ngu hoac de
doa s& dugc giam chung voi giang hd, dau
gau’!. P6i voi hanh vi du d (con duoc goi 1a
du cung) va lra ddi thi chua c6 nghién ctru
va khao sat nao ghi nhan, tuy nhién, trén thuc
té d6i khi van con mét sb truong hop duoc co
quan truyén thong dua tin®2,

Co nghia la, trong khi luat thuc dinh chua
lam 13 thé nao 1a tha doan trai phap luat thi
thyc tién 4p dung c6 xu huéng khong ap
dung Toi btrc cung ma chi 4p dung Téi dung
nhuc hinh néu hanh vi cudng ép nhan toi lién

2 Tran Vian Bién va Dinh Thé Hung (ddng chu bién), Binh ludn khoa hoc Bé ludt Hinh sw nam 2015 (sira doi, bo
sung nam 2017), Nxb. Thé gidi, Ha Noi, 2017, tr. 589; Lé Pang Doanh, va Cao Thi Oanh (déng chu bién), Binh
ludn khoa hoc B¢ ludat Hinh sy nam 2015 (swa déi, b6 sung nam 2017) - Tap 1, Nxb. Héng Purc, Ha Noi, 2017,
tr. 790; Binh Van Qué, Binh ludn B¢ ludt Hinh sw nam 20]5 Phan thi hai - Cdc tgi pham, Chirong XXIV: Céc
toi xam pham hoat dong tw phdp, Nxb. Thong tin va truyén thong, Ha Noi, 2021, tr. 177

30 S liéu nay cuia Vién kiém sat nhan dan t6i cao duoc Nghlen ctru sinh Pham Thanh Son cung cip trong Dién
dan khoa hoc Nghién ctru sinh “Tra tdn va phong, chong tra tan ¢ Viét Nam: Phdn tich tir ling kinh cia Ludt
Nhdn quyén quoc té va cdc thach thirc phap Iy dat ra”, ngay 22/5/2023, Truong Dai hoc Luat, Dai hoc Quéc gia
Ha Noi.

3 Xem thém cau hoi khao sat sb 24, 25 va 26, Phu luc 5 xtr Iy két qua diéu tra xa hoi hoc (Phiéu danh cho Pham
nhan dang chép hanh 4n), trong Trinh Duy Thuyén, Ngi ludt héa quy dinh ciia Cong wée Lién hop quoc vé Chong
tra tan déi véi lcfy loi khai, hoi cung bi can trong Bo ludt T 6 tung hinh sy Viét Nam, Luan an tién si Luat hoc,
Truong Pai hoc Luat TP. H6 Chi Minh, 2021, http:/luanvan.moet.edu.vn/?page=1.33&view=38818.

32 Xem thém: Puc Minh, tldd.
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quan dén thé xac. D@)ng thoi, thuc tién xét xir
cling cho thdy, chua timg xir 1y Toi birc cung
khi c¢6 sy cudng ép bang cac thu doan trai
phap luat khac nhim vao tam 1y, tinh than.
Diéu nay phan nao thé hién cudng birc thé
xac 14 mdi quan tdm hang dau ciia hé thong
tu phép hinh sy Viét Nam. Cac co quan tu
phap thudng khong cong nhan su ép bude vé
mat tam 1y, chéng han nhu de doa, lira dbi va
du dd 1a mot hinh thirc cudng ép trai phap
lut trong bdi canh thyc tién 4p dung lut.

Diéu nay thé hién ca tin hiéu tich cuc va
tiéu cyc. Tin hi€u tich cuc & day cho théy tinh
trang str dung tra tan, dung nhyc hinh dang
duoc luat thyc dinh va thyc tién ap dung xir
1y nghiém khic, bao vé tot hon quyén con
ngudi cia ngudi bi bude t6i, ma trude hét 1a
quyén bat kha xdm pham vé strc khoe, tinh
mang. Tuy nhién, tin hi€u ti€u cuc ¢ day lai
cho thay su qua tap trung vao viéc ngin chin
cac hinh thirc cudng ép vé thé xac da ha thap
su cudng ép vé tam 1y, tinh than. Din dén
rti ro cao vé viéc nguoi bi bude to1 bi cudng
€p phai nhan td1 dudi cac chién thuat nay,
dan dén sy xdm pham vé quyén im ling cia
ngudi bi bude t0i va phan nao kha ning din
dén nhting 161 nhan to1 sai. biéu nay ddc biét
nguy hiém néu dit trong bdi canh tu phap
hinh sy Viét Nam khi ma phap luat TTHS
khong bat budc Co quan diéu tra, Vién kiém
sat phai cung cap cho bi can tat ca thong tin,
chimg ctr budc tdi trong qua trinh didu tra.
Vi vay, nghi pham hinh sy, dac biét la nhitng
nguoi bi tam giam va khong c6 ngudi bao
chira, thuong thiéu thong tin vé qua trinh
diéu tra trong giai doan trudc khi xét xu®.
Viéc thiéu thong tin din dén sy dé bi ton
thuong boi cac chién thuat de doa, du do
hodc lira dbi.

Mait khac, quan trong hon, phéap luat
TTHS hién hanh lai c6 su tiép can d6i voi
hanh vi blrc cung khac voi phap luat hinh
su. Tai Thong tu lién tich s6 02/2017/
TTLT-VKSNDTC-TANDTC-BCA-BQP ngay
22/12/2017 quy dinh vé viéc phdi hop giira
cic co quan tién hanh t tung trong thuc
hién mot sb quy dinh cta B6 luat TTHS vé
tra ho so dé diéu tra bo sung (goi tat 1a TTLT
02/2017) d3 quy dinh vé vi pham nghiém
trong thu tuc tb tung dé tra ho so diéu tra bd
sung c6 lién quan dén btc cung, nhuc hinh
tai diém o khoan 1 Piéu 6 nhu sau: “Cé can
ctr dé xdc dinh cé viéc birc cung, nhuc hinh
trong qud trinh tién hanh t6 tung lam cho 10i
khai cua bi can khong dung sw thdt”. Theo
quy dinh cia TTLT 02/2017, bltc cung,
dung nhuc hinh phai di kém vdi hé qua 101
khai cta bi can khong ding su that thi mai
duoc xem la vi pham nghiém trong thu tuc
t6 tung. Tuy TTLT 02/2017 chi quy dinh vé
vi pham nghiém trong tha tyc t6 tung trong
thu tuc tra ho so diéu tra bo sung nhu:ng tren
thuc tién 4p dung, mot sd quan diém van
tham khdo, van dung Thong tu nay dé xem
xét vi pham nghiém trong thu tuc to tung
trong tha tuc so tham, phtc tham, glam dbe
tham*. Thuc hién suy 1y nguoc, néu bic
cung, dung nhyc hinh nhung bi can khai
ra dung sy that thi khong phai 1a vi pham
nghiém trong thu tuc t6 tung. Nhu vay, phai
chang TTLT 02/2017 da khong cidm tuyét
ddi viée st dung buc cung, dung nhuc hinh,
mién 1a c6 thé thu thap duoc 16i khai dang
su that.

Quy dinh nhu vay s& khong thé lam giam
tinh trang burc cung trén thuc té, boi rat hiém
truong hop ngudi thim van biét 16 nguoi
bi budc t6i v toi nhung ho van cb tinh ép

33 Nguyén Ngoc Kién va Nguyén Thi Huyén Trang, Bién phdp tam giam trong t6 tung hinh sw Viét Nam, Nxb.
guy g guy y g pnap & g g

Tu phéap, Ha Noi, 2021, tr. 117.

3 Nguyén Ngoc Anh va Phan Trung Hoai, Binh ludn khoa hoc Bé ludt To tung hinh s nam 2015 (siea doi, bo
sung nam 2021), Nxb. Chinh trj qubc gia, Ha Noi, 2021, tr. 827-829, 864-865; Thai Chi Binh, Vi pham nghiém
trong thii tuc té tung thugc trieong hop xdac dinh khong ding tie cach nguwoi tham gia té tung, Tap chi Nghién ciru
1ap phap, s6 11 (196), thang 6/2011, http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=207569.
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budc nguoi bi bude tdi phai nhan tdi. Thong
thuong, khi thuc hién hanh vi ép ngu’(‘wi bi
bude 161 phai nhan to1 thi nguoi tham van
phai c6 niém tin rang nguoi bi budc toi thuc
su ¢o toi nhung chwa di ching cir dé ching
minh diéu d6. Do d6, ho ludn ¢ niém tin cho
réng, 161 nhan t61 1a dung sy that va l1a ching
clr c6 gia tri nhat dé ching minh toi pham.
Vi vy, nguoi tham vén s& khong bi triét tiéu
dong luc thuc hién hanh vi blrc cung néu quy
dinh birc cung dan dén 161 khai ding sy that
khong phai 1a vi pham nghiém trong thu tuc
tb tung.

Toém lai, néu lut thuc dinh chua lam rd
hanh vi trai phép luat trong hanh vi buc cung
6 bao gdm cac chién thuat cudng ép tam 1y
de doa, du cung va lira déi, thi thyc tién ap
dung c6 xu huong khéng xem cac chién thuat
cudng ¢p tam ly cau thanh nén hanh vi buic
cung. Dong thoi, ké ca cac chién thuat nay c6
cau thanh nén hanh vi buc cung thi co quan
tu phap cling c6 xu hudng doi hoi viéc birc
cung ndy phai dan dén 10i khai sai sy that
méi c6 thé xem 1 vi pham nghiém trong thi
tuc t6 tung.

4. Két luén va kién nghi

Céc chién thuat hoi cung gay strc ép tAm
1y, tinh than nhu de doa, du cung va lira déi
tuy khong gay dau don vé thé xac, nhung tao
ra strc ép vé tam 1y, tinh than dbi véi nguoi
bi budc t6i, khién ho phai dua ra 161 nhan to1
trai v6i y chi cuia ho. Trén thé gidi, hau hét
cac nude déu co nhirng quy dinh nghiém cdm
cac chién thuat hoi cung nay va loai trir cac
101 khai bi cudng ép boi cac chién thuat do.
Viéc loai trur cac 101 khai bi cudng ép 1a bi¢n
phap nham x6a bé dong luc cta diéu tra vién
trong viéc sir dung mot s6 k¥ thuat hoi cung
khong thich dang*.

Phap luat Viét Nam ciing da nghiém cdm
hanh vi buc cung trong khi ldy 10i khai,

THUC TIEN PHAP LUAT

hoi cung, trong dé co thé bao gom cac bién
phép cudng ép vé tdm 1y, tinh than nhu dién
gidi cua cac nha ludt hoc. Tuy nhién, thuc
tién t6 tung cho thay, viéc chua dinh danh rd
rang cac hanh vi trai phap luat da khién co
quan tu phap thién vé cach hiéu bién phap
trai luat gan voi cac cudng ép nham vao thé
xac, con cac hanh vi cudng ép vé tam ly,
tinh than lai chua duogc ghi nhan. Mat khac,
viéc TTLT 02/2017 doi hoi blirc cung phai
dan dén 10i khai sai sy that méi bi xem 1a
vi pham nghiém trong thu tyc t6 tung ciing
dan dén kha nang khuyén khich hanh vi burc
cung trong t6 tung, mién 1a birc cung din
dén 101 khai dung. Piéu nay chua triét dé
x6a bo hoan toan dong luc cia ngudi tién
hanh t6 tung trong viéc thyc hién hanh vi
buc cung khi thuc hién léy 161 khai, hoi
cung ngudi bi bude toi.

Do d6, dé ngan chan cac chién thuat hoi
cung giy stc ép tm ly nhu de doa, du do,
va ltra ddi, cac nha l1ap phap c6 thé can nhic
cac goi y sau: Mot, dinh danh va liét ké cac
hanh vi de doa, du cung va ltra dbi trong cau
thanh toi pham btic cung quy dinh tai Piéu
374 BLHS. Vi¢c liét ké va dinh danh 1o rang
gitip nguoi tién hanh t6 tung c6 dugc nhan
thirc nhét dinh vé nhitng hanh vi ma ho phai
han ché thuc hién, dong thoi, gitip co quan
tu phap c6 co sé phap 1y viing chic khi xu
1y céc hanh vi nay. Ngoai ra, cac co quan tu
phap trung wong can cd cic vin ban hudng
dan dé nhan dién pham vi cu thé tinh chat
trai phap luat cua 101 de doa, htra hen va Itra
dbi. Hai, can loai bé hé qua dan dén 15i khai
sai sy that trong cac quy dinh vé viéc xac
dinh vi pham nghiém trong thu tuc to tung co
lién quan dén birc cung, dung nhuc hinh ma
can quy dinh cu thé, 16 rang rang nhitng 101
khai, 161 nhan t6i do bi birc cung, dung nhuc
hinh thi phai bi loai trir va khong dugc xem
1a ching cir, bat ké ndi dung cua ching 1a
ding hay saim

3 Alan M. Dershowitz, Is There a Right to Remain Silent?: Coercive Interrogation and the Fifth Amendment
After 9/11 (Oxford; New York: Oxford University Press, 2008), p. 122.
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1. Giéi thigu

Sau gan hai thap ky hinh thanh va phat

Tém tit:

Hién nay, nhiéu qudc gia da thira nhan tai san ma hoa (TSMH) 14 tai san hop
phéap va ban hanh khung phap 1y quan 1y thi truong TSMH. Trong do, ndi bat
la Hoa Ky v6i md hinh phan manh, thyc thi hau kiém, wu tién tu do linh hoat
va Lién minh Chau Au véi mé hinh tép trung, tiéu chudn tién kiém wu tién
bao vé nha dau tu, qua d6é mo ra nhiéu kinh nghiém cho Viét Nam.

Abstract:

Many jurisdictions now recognise crypto-assets as lawful property,
necessitating regulatory mechanisms for crypto markets. The United States
adopts a fragmented, ex post and enforcement-led approach, providing
flexibility but generating legal uncertainty. By contrast, the European Union
employs a centralised and ex ante standardised framework that prioritises
investor protection, offering valuable guidance for Vietnam.

tiém 4n rui ro do tinh 4n danh va cac hanh vi
vi pham phap luat. Trong khi do, tir gia tri

trién manh mé, thj truong tai san ma hoa
(TSMH) toan cau di co6 von hoa gan 100
triéu ty VND v6i 18 nghin loai TSMH khac
nhau', ¢6 tinh thanh khoan cao, hoat dong
24/7, s6 nguoi tham gia dong dao, song ciing

ngang bang chiéc pizza cho toi thoi gia 1én
dén 3 ty VND hién nay, Bitcoin néi riéng va
cac TSMH khéc néi chung dan dugc nhiéu
quéc gia va ving lanh thd cong khai hoic
ngam dinh ghi nhan 1a mot loai tai san thyc

Y Theo dir li¢u tai Coingecko, cap nhéat ngay 08/10/2025 trén trang https://www.coingecko.com/vi/charts.
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thu2. Khong con coi nhe hay bo qua, cac qudc
gia di va dang dan ban hanh khung phap 1y
dé quan 1y va phat trién thi truong TSMH
day htra hen nhung ciing 1dm rii ro nay?.

Tai Viét Nam, c6 thé thiy quan diém vé
TSMH trong gan hai thap ky qua da c6 nhiing
thay d6i dang ké. Trong giai doan dau nhing
nam 2014, Ngan hang Nha nudc minh thi tur
chdi ghi nhan TSMH 1 tién hay phuong tién
thanh todn va chi ro nhitng nguy hai cia TSMH
gy ra cho thi truong chung va xa hoi*. Toa an
tinh Bén Tre nim 2017 ngan ngai trong viéc
ghi nhan Bitcoin 14 tai san va cho rang khong
¢6 can cir dé thu thué véi giao dich Bitcoin®.
Tuy nhién, cach tiép can nay dan thay d6i theo
hudng ghi nhan gia tri kinh té va tinh tai san
thuc t& cia TSMH, thé hién rd trong Ban an
841/2023/HS-PT vé vu cudp Bitcoin, khi Toa
Phuc tham TP H6 Chi Minh hiéu TSMH nay
la tai san, nén hanh vi cudp Bitcoin thoa man
to1 cuop tai san, do “muc dich cua cac bi cao
1a chiém doat tién dong théng qua viéc chiém
giir Bitcoin” va da ddi ra 18 ty VND tiéu xai.

Dic biét, gan day Luat Cong nghiép cong
nghé s6 nam 2025 va Nghi quyét sb 05/2025/
NQ-CP ngay 09/9/2025 ctia Chinh phii vé viéc
trién khai thi diém thi trudng tai san ma hoa
tai Viét Nam da danh dau nhiig budc tién 16n
khi chinh thirc ghi nhan TSMH 1a mot loai “tai

KINH NGHIEM QUOC TE
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san s0”, “sur dung cong ngh¢ ma hoda hodc cong
nghé $6 ... tuong tu dé xac thuc ddi voi tai san
..., 1a “tai san theo quy dinh cta B9 luat Dan
su” (BLDS)®. Du cac quy dinh nay chua chi
ro TSMH 1a loai tai san nao theo BLDS nam
2015, c6 thé tam xép TSMH 1a “quyén tai san”
theo Diéu 115 dé huong quy ché trong tw nhur
cac loai tai san khac theo BLDS.

Khi “bai toan” ghi nhan TSMH 1a mot
tai san hop phap di dwoc “giai” gan xong,
muc tiéu tiép theo cua Viét Nam 1a trong 05
nim téi can som thi diém ap dung va dan
hoan thién khung phap ly thi truong TSMH
nhu Nghi quyét sb 05/2025/NQ-CP di dé
ra. Trong bdi canh d6, viéc tham khao kinh
nghiém diéu chinh phép ludt nudc ngoai vé
van dé nay la can thiét.

2. Khai niém va phéan loai tai sin ma héa

Du c6 nhiéu dinh nghia, vé& co ban c6
thé hiéu “TSMH” 1a loai tai san phi truyén
théng dugc tao nén boi sy két hop cong nghé
Blockchain (s6 cai phan tan) va ky thuat ma
hoéa, giup bao dam tinh x4c thuc trong xac
nhan quyén, loi ich nhét dinh cia mét chu
thd”. Mot TSMH c¢6 thé c6 mot hodc nhiéu
chirc nang chinh va thuong dugc phan loai
theo chuc nang do, hoac phan loai dua trén
d6i twong ma TSMH d6 sir dung dé tham
chiéu nham 6n dinh gi4 tri ciia minh?.

2 Maurice Van Oosten and Laurens Hillen, MiCA: The Introduction of an EU-Wide Regulatory Framework for
Crypto-Assets, (2023) 25 European Journal of Law Reform 123, 134-137; Kavaloski, Mary, 4 Global Crypto
Code of Conduct: Crafting an Internationally Centralized Regulatory Body for a Decentralized Asset, (2024)
57 Vanderbilt Law Review 301; Mewha, Harley, Blockchain Wakes: Balancing the Light and Dark Sides of
Blockchain through Global Regulation, (2023) 22 Colorado Technology Law Journal 59.

3 Hoang Vian Thanh - Phing Thi Thu Huong - Dao My Hang - Nguyén Ngoc Mai, Xdy dung hanh lang phdp 1y vé tién
ky thudt s6 tai Viét Nam: Kinh nghiém quoc té va mgt s6 khuyén nghi, Tap chi Ngan hang dién tir, ngay 08/07/2025.

9 Theo Thong céo bao chi ciia Ngan hang Nha nudc Viét Nam ngay 27/02/2014, Cong van 5747/NHNN-PC cia
Ngan hang Nha nudc Viét Nam ngay 21/07/2017.

9 Ban 4n s6 22/2017/HC-ST ngay 21/9/2017 ciia Toa 4n nhan dan tinh Bén Tre vé viéc khiéu kién Quyét dinh
truy thu thué.

% Piéu 3 Nghi quyét sb 05/2025/NQ-CP vé viéc trién khai thi diém thi truong tai sin mé hoa tai Viét Nam.

7 Pd Giang Nam - Dao Trong Khoi, Ban thém vé ban chat phdp 1y cia “tién do” dwdi géc nhin cia ludt tai san
so sanh, Tap chi Khoa hoc, Luat hoc, Pai hoc Qudc gia Ha Noi, s6 37(4), nam 2021, tr. 78.

9 Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on Markets in
Crypto-assets, and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/
EU and (EU) 2019/1937 [2023] OJ L150/40 [MiCA], Preamble (18).

NGHIENCUU

LappHAp 43

S6 05 (512), Ky 1 - Thang 03/2026



KINH NGHIEM QUOC TE

Dul con nhiéu tranh cai nhung hién nay ¢6 thé
phéan loai TSMH thanh ba loai chinh: Thir nhat,
TSMH 1a cong cu thanh toan nhur tién (e-money
token), chang han nhu Bitcoin (BTC), Ripple
(XRP), hay stablecoin nhu USDT (Tether).
Thir hai, TSMH tham chiéu dén mot tai san
khéc (asset-referenced tokens) kiéu nhur quyén
tai san, voi chirc nang luu gitr gia tri, thé hién
cho quyén s hiru, chimg khoan, ¢b phan trong
mot du an hodc tai san 16n, bao gom hau hét
cac loai TSMH. Thir ba, TSMH tién ich (utility
token) cung cap quyén truy cap hang hoa, tién
ich dich vu trén Blockchain, nhu Ether (ETC),
Chainlink (LINK) va Filecoin (FIL).

Dé chi phdi mot TSMH dang nim trén
hé théng Blockchain, ngudi dung thuc hién
kiém soat Khoa cd nhan (private key) dé
truy cdp va “ky chuyén” TSMH d6 trén hé
théng®. Khoa ca nhan nay c6 ban chat 1a mot
doan ma, dugc luu gitlr trong hai loai “vi”: vi
lanh (cold wallet) s€ luu ma Khoa cd nhdn
vao phan cimg (USB nhu Ledger, SafePal),
lru bang gidy, ngoai tuyén; con vi nong (hot
wallet) nhu cac vi trén san giao dich s€ c6
lién két Internet giup giao dich thuan tién
hon. Tinh 4n danh ctia Blockchain ciing dugc
thé hién ¢ diém: moi nguoi biét rd tién da
chuyén giira hai dia chi trén hé théng, nhung
kho biét ai 1a chit s¢ hitu cc dia chi do'.

3. Cac chii thé trong thi trudng tai san mi
héa va nhu ciu chinh sach phap Iy

V61 mét thi truong rong 16n va phuc tap
nhu thi truong TSMH, cac chu thé tham gia
nhu nha dau tu, doanh nghiép cung cap dich
vu, hay Nha nudce déu c6 nhitng mdi quan
tdm va nhu cau chinh sach khac nhau. Thim
chi, trong mdi nhom lai ¢o quan diém khac
biét néu ho theo dudi cac muc tiéu hop phap

9 Pd Giang Nam - Pao Trong Khoi, tldd, tr. 70.

(ving “trang”), nira hop phap (“xam™) hay
tham chi phi phap (“den”). Bai viét khai
lwge mot s6 nhom chinh yéu véi cac nhu cau
chinh sach tuong tng nhu sau:

3.1. Cic nhém chi thé chinh véi cdc
hanh vi thwong mai pho bién

a) Nha dau tw: Vé 1y thuyét va ca trén
thyc tién, nha dau tu 1a chi thé chu dong nhét
trén mot thi trudong cd tinh phi tap trung cao
nhu thi trudng TSMH, tu do thuc hién nhiéu
hanh vi thuong mai da dang dé kién tao va
thu lgi trén thi truong TSMH. Nam loai hanh
vi n6i bat nhét bao gom:

Thir nhat, dau co, mua ban huong chénh
léch ty gia gitra cac san va kénh thanh toan
(arbitrage), budn ngin han hodc giit 1au dai
(HODL) cac TSMH dac dinh nhu NFT (non-
fungible token) hodc token dugc du &n phat
hanh méi (ICO).

Thit hai, tham gia xac thuc giao dich dé
nhan phi giao dich hodc TSMH phai sinh qua
dao coin (mining) hoac dat coc (stalking).
Dao coin (mining) la dung may tinh chay
trinh x4c nhan (validator) tao ra cac khoi
(node) méi cho hé théng Blockchain dé
ghi nhan giao dich ctia ngudi khac rdi nhan
thuong, con dat coc (staking) la khi nguoi
dung khoa mot lugng TSMH trong hé thong
Blockchain dé ting uy tin ban than, ting xac
sut duoc hé théng chon dé xac thuc giao
dich!, thdm chi con c6 thé nhan duoc céc
token (xu) dai dién cho chinh khoan coc do
(token phai sinh - derivative token) rdi mang
token phai sinh ndy dau tu noi khac.

Thir ba, thyc hién nghi€p vu vay-cho
vay (lending) kiéu tai chinh phi tip trung
(Decentralized Finance- DeF1i) trén cac san'?.

10 Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System, (31 October 2008), https://bitcoin.org/

bitcoin.pdf [https://perma.cc/5X8K-7TFV] 6.

D J Merritt Francis, 4 Beginner sGuide to Cryptocurrencies.: Explaining the Technologies Behind Cryptocurrencies,
How the United States Taxes and Regulates Them, and Offering Changes to the Existing Taxation and Regulation
Schemes, (2023) 30 Richmond Journal of Law & Technology 45, 59-63.

12 Justin Doop, Decentralized Finance, (2022) 6 Georgetown Law Technology Review. 373, 379-381.
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Thir te, hod tro giao dich: tao thanh khoan
mua ban TSMH (farming, market making)
cho san, tirc 12 dua TSMH ctia minh vao ho
thanh khoan (pool) cua san, gitip san dbi giita
cac TSMH khac nhau, dé nhan phi (gas) trén
moi giao dich hodc nhan “LPtoken” dai dién
cho phan von gép vao hd thanh khoan rdi
quay vong von bang LPtoken do.

Thwr nam, tham gia nhan thuoéng chuong
trinh phan phéi mién phi (airdrop): quang
ba, phan quyén bau ct, thuong nhiém vu
(bounty), thuong game (gamefi), thudng
ngudi dung trung thanh kiéu b tire (loyalty).

b) Doanh nghiép: Trong khi d6, du ciing
c6 thé thyuc hién cac hoat dong twong tu nhu
trén, cac doanh nghié¢p danh mbi quan tam
16n hon dén cac hoat dong huy dong vén tir
thi truong TSMH, chang han nhu phat hanh
token (xu) dé dai dién hodc 1am vat neo gia tri
cho mot tai san khac (token hoa), chang han
token dai dién phan quyén so hitu trong mot
tai san thuc nhu bat dong san (Real World
Assets-RWA), hoac phat hanh (ICO) token
dai dién cho phan von gop trong du an kiéu
nhu phat hanh chung khoén.

¢) Té chikc cung cip dich vu: C6 thé noi,
day 1a chu thé ¢6 vai tro quan trong hang dau
trong thi truong TSMH. Thong thuong, dé
giao dich hodc kinh doanh TSMH hi¢u qua,
nguoi ding va cac doanh nghiép can sir dung
va dan tr& nén phu thudc vao cac dich vu
cia TH chire cung cép dich vu TSMH, noi
bat 14 cac san giao dich, bao gdm san phi tap
trung (Decentralized Exchange -DEX) nhu
Uniswap, PancakeSwap, hodc san giao dich
tap trung (Centralized Exchange -CEX) nhu
Binance, Coinbase.

KINH NGHIEM QUOC TE

Cu thé, san ph1 tap trung (DEX) hoat dong
thong qua co ché ]’lO’p dong théng minh (smart
contract) khong can luu ky TSMH hay dua
vao mot chu thé tap trung nao. Vi dy, mudn
d6i gitra hai TSMH (Bitcoin-Ether), nguoi
bén tao ra mot 1énh hop dong théng minh voi
ndi dung: ban Bitcoin-mua Ether, ) luong
ban, tra phi (gas), tu dung Khda cd nhin dé
ky hop dong, rdi giri toan bd hop dong nay
1én hé théng cua san DEX. San DEX s¢ tu
tinh ty gia hoi doai dya trén thanh khoan trén
san minh roi d6i (swap) cho ngu’0’1 dung va
ghi nhan thay doi nay truc tiép 1én hé thong
Blockchain.

Tuy nhién, dé giam chi phi giao dich va
san sang mua - ban kinh doanh tuong tng
v6i bién ddi timg phut cia thi truong TSMH
lién tuc 24/7, nhiéu nha dau tu tin tudng va
dua vao san giao dich tap trung (CEX), noi
cung cap nhanh chong va da dang cac dich vu
can thiét. V& ban chét, nguoi dung sé chuyén
TSMH vao san CEX va luu ky trong vi néng
trén san, roi yéu cau san chuyén TSMH sang
vi nong cta ngudi khac trén san. Dé thuan loi
cho viéc trao ddi lién tuc, san CEX khong ghi
nhan giao dich d6 vao h¢ théng Blockchain
ma chi cong-trur trong s6 sach ndi bd san. Chi
dén khi nguoi nhan rit TSMH trong vi nong
ra khdi san thi san mai ghi nhan giao dich 1én
hé théng Blockchain. Nhu vay, diém khac
biét 16n nhit gitra san CEX va san DEX 1a
su tién dung va tinh bao mat: véi san CEX,
nguoi dung phai dang ky tai khoan dinh
danh, giao Khoa cd nhan, luu ky, giao dich
toan b0 TSMH trén san; trong khi san DEX
khong dinh danh, khong ndm Khéa ca nhan,
chi tryc tiép doi tién va cap nhat 1én s6 cai hé
thong Blockchain'“,

3 Caroline A Crenshaw, Statement on DeFi Risks, Regulations, and Opportunities, (US Securities and
Exchange Commission, 9 November 2021), https://www.sec.gov/newsroom/speeches-statements/crenshaw-
defi-20211109. Xem thém: Ji Woong Seok, Standardizing Global Regulatory Framework Lessons Learned
from Comparative Study of the US., the EU., and South Korea, (2024) 7 Business & Finance Law Review 1,

12; Doop 381-383.

14 Xem thém vé cach van hanh co ban cta cac san giao dich tai thu vién cuia Binance Academy: https://www.

binance.com/en/academy/glossary/centralized-exchange.
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Vi thé, so voi san DEX thi san tap trung
CEX thudng déng vai tro cac “ong 16n” tdi
quan trong trong thi truong theo kiéu “tat ca
trong mot”, khac xa ban chét phi tap trung
cua cong ngh¢ Blockchain thuong dugc
ngoi ca trude dady. Thém vao do, san CEX
con ¢6 thé ty minh thuc hién hodc thuc hién
thay cho bén thu ba chin dich vu sau: (1)
Van hanh san, (ii) Tu kinh doanh TSMH,
(iii) Dich vu d6i qua lai gitra TSMH vdi tién
phap dinh (fiat currency) hodc doi giita cac
TSMH, (iv) Luu ky va quan ly TSMH, (v)
Tiép nhan, truyén Iénh, thyc hién I¢nh giao
dich TSMH, (vi) Cho vay thuong hoac c6
don bay (margin), ghi mua ban hop ddng
tuong lai du doan gia (derivatives, futures),
(vii) Soat xét, phan phdi, niém yét TSMH,
(viii) Dich vu tu van, (ix) Dich vu quan
1y danh muc dau tu, hay tham chi (x) Tao
stablecoin va thu phi trén mdi giao dich'.
Do d6, néu mot san CEX ¢ tinh pham
phép, tAu tan tai san hodc vo tinh bi tin cong
mang, thiét hai c6 thé 1én dén hang ty USD
va nha dau tu gin nhu mat trang's.

3.2. Phén logi nhu cau chinh sich theo
muc tiéu tham gia thi truong

C6 thé thay, nhém nha dau tu va doanh
nghiép c6 muc tiéu hop phap (“tring”)
thuong trong doi mot khung phap 1y ro
rang, on dinh, an toan, sin sang thuc hién
nghia vy nhu dinh danh (KYC), chdng ria
tién (AML) va nghia vu thué tuong tmg. Do
do, khung phap Iy mdi khong chi can bao ve
quyen s& hiru TSMH ma con phai cung cd
niém tin ctia nha dau tu vao thi truong, dong
thoi bao dam ghi nhan va diéu chinh dugc
phd rong nhat cac hanh vi thuong mai lién
quan dén TSMH. Nguoc lai, viéc xac dinh
ro nhom “den” vdi cadc hanh vi pham phap

(rra tién, huy dong von lra dao, tAu tan tai
san) va lam trong sach thi truong TSMH la
nhu cau cép thiét cho moi Nha nudc. Trén
thue té, nhém nay c6 sé luong dang ké do
ban chit an danh, xuyén bién giéi cung sy
phuc tap cong nghé cia cac TSMH, ciing
nhu sy thiéu ving co quan thuc thi hiéu qua
trén thi truong.

Trong khi d6, nhém nura hop phap (vung
“xam”) thudng mudn duy tri dic trung tu do
phi tap trung va tinh 4n danh ctia Blockchain,
lo ngai khung phap ly mdi sé ap dat cac
nghla vu phuec tap, tang chi phi giao d1ch
thué cao, dinh danh, truy vét ngudn gbc
TSMH tir hoat dong nura phi phép trude day.
Du vay, nhom “xam” van mong duoc phéap
luat bao v¢ trude céc rii ro 1én nhu: san giao
dich sap, du an Itra ddo, hodc bi cudp, hack
TSMH. Do thyc té hién nay day 1a nhom da
s trén thi truong TSMH, khung phap 1y méi
can luu tdm can ddi gitra viéc ghi nhan loi
ich va ap dat nghia vu cho nhom nay, tranh
gy “tac dung nguoc” ddy nhom “xam” sang
“den”, khién “Véng lang thi truong, chg den
nhon nhip”.

Nhan thiic & cac vin dé ké trén, khi
xay dung phdp luat véi thi truong TSMH
nhiéu qudc gia hién nay tap trung vao bon
khia canh chinh: thir nhdt, bao dam an ninh,
phong chéng hanh vi pham phap nhu rira
tién, tai trg khung bd; thi hai, bao vé nha
dau tu, nguoi tiéu dung trén thi truong; thir
ba, dinh huéng phat trién, ting cudng minh
bach, nang cao uy tin cua thi truéng TSMH,
g6p phan phat trién cong nghé Blockchain va
nén kinh té s, va thit fir, quan 1y hiéu qua va
thu thué dy du toan bo cac hanh vi thuong
mai trén thi truong'’.

19 Xem thém vé phén loai céc dich vu TSMH ciin ban tai Diéu 3.1.(16) MiCA.
19 Xem thém vé cac vy viéc vi pham noi tiéng tai: Xuan-Thao Nguyen and Jeffrey A. Maine, ‘Crypto Losses’,

(2024), University of Illinois Law Review 1119.

1 European Commission, Proposal for a Regulation of the European Parliament and of the Council on Markets
in Crypto-assets, and amending Directive (EU) 2019/1937 COM (2020) 593 final, 2020/0265 (COD), Brussels,

24 September 2020, tr. 2.
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4. Cac m6 hinh khung phap ly quén ly thi
trwrong tai sin ma héa

Trude thi truong TSMH khong 16 toan
thé gidi hién nay, bat ky nén tai phan nao
du 16n dén dau ciing gap kho khan 16n trong
viéc kiém tra, quan 1y, dinh hudng va gan
nhu khong thé thyc thi dwugc chii quyén
quéc gia trén thi truong nay. Do do, co ¥
kién cho rang, dé quan ly hiéu qua toan
bo thi truong TSMH can xem xét cac giai
phép cé tinh toan cau'®, nhu xdy dung bod
quy tic thi truong chung dang luat mém
(soft law) hay tham chi ky két cong udc
quéc t&'°. Tuy nhién, kho c6 thé tip trung
hoa (re-centralize) mdt thi trudong phi tap
trung (decentralized) & cip d6 toan cau nhu
thi truong TSMH nhu vdy do can sy dong
thuan cua tat ca cac qudc gia. Vi vay, timg
quéc gia va ving lanh thd phai tu thich nghi
va da bude dau hoan thién khung phép luat
noi dia cho thi truong nay, voi nhiéu cach
tiép can ddi 1ap nhau dya trén muc do danh
ddi (trade-off) gitra sy tu do linh hoat véi sy
chic chin phap 1.

Trung Qudc chi ghi nhan quyén sé hitu
v6i TSMH va cdm hoan toan cac cong dan
va ca cac san nudc ngoai thuc hi¢n cac hanh
vi thwong mai lién quan dén TSMH tai Trung
Quéc, voi muyc tiéu chdng lam phat tién t&
ndi dia do trao ddi sang TSMH, chéng rui
ro ddu co, chdng hanh vi pham phap va bao

n*. Nudc nay chi cho phép thu nghi¢m
(sandbox) riéng thi truong TSMH tai Hong
Kong va tap trung phat trién dong stablecoin
(CBDC) do Ngan hang Trung wong Trung

18 Ji Woong Seok 24.
¥ Kavaloski, Mary 356-357.
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Qudc phét hanh. Du vay, trén thyc té nguoi
dung Trung Qudc van tim cach giao dich
chui TSMH va mét san tap trung (CEX) nhu
Binance van ghi nhan 90 ty USD giao dich
TSMH tai Trung Qudc?'.

Trong khi d6, nhiéu qudc gia khac da ghi
nhan TSMH va cho phép thi truong TSMH
hoat dong. Hoa Ky dai dién cho truyén thong
Thong luat (common law), ¢b ging khong
tao ra ludt madi chuyén biét cho thi truong
TSMH ma ap dung ludt hién hanh (chung
khoén, hang hoa, tai chinh) cting nhu cac ban
an ma&i nhat cua Toa trong timg trudng hop
cu thé dua trén chirc nang cua TSMH?. Cac
luat nay duogc giai thich va ap dung boi nhiéu
co quan khac nhau, tap trung xir 1y hau kiém
néu phat hién hanh vi vi pham va thuc hién
xu phat tuong trng. Con EU lai dai dién cho
cach tiép can tién kiém véi tinh hé théng cao
dac trung cua Dan luat (Civil law) khi xay
dung cac quy dinh luat méi va chuyén biét
cho thi truong TSMH, chéng han nhu Pao
luat Thi truong TSMH (MiCA). Vé co ban,
cac dao luat ndy tap trung 4p dit nhiéu nghia
vu va diéu kién cAp phép chit ché 1én vai cac
chu thé quan trong nhu nha cung cap dich vu
va nha phat hanh*.

Du ¢6 nhiéu diém khac biét, ca Hoa Ky
va EU déu xay dung khung phap 1y thi
trudng TSMH theo hai nguyén tic chinh.
Thir nhdt, nguyén tac cung hanh vi, cing
ruiro, cung quy dinh: néu mot TSMH cung
cap chuc nang twong duong voi mot cong
cu truyén thong thi phai chiu quy ché tuong
duong voi cong cu truyén thong d6. Thir

20 Xem thém: Thong b4o s6 237 nam 2021 ctia Ngan hang Nhan dan Trung Qudc, Toa 4n nhan dan tdi cao, Vién
kiém sat nhan dan t6i cao, Bo Cong an, va cc co quan hitu quan vé viéc ngin chan va xu 1y rii ro du co trong
cac giao dich tién o.

2D Emily Parker, China Never Completely Banned Crypto, (CoinDesk Research, 2024), https://www.nasdaq.com/
articles/china-never-completely-banned-crypto?utm_source=chatgpt.com.

2 Joseph Galasso, The Crypto Revolution: A Comparative Analysis of Crypto Regulation in the United States and
the European Union, (2024) 39 Touro Law Review 1393, 1423; Ji Woong Seok (n 15) 11.

2 Xander Xueyang Peng, Regulating Cryptocurrency A Comparative Analysis of U.S. and EU Approaches,
(2024) 7 Cardozo International & Comparative Law Review 709.
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hai, nguyén tic khdch quan véi cong nghé
(technology neutrality): khung phap 1y chi
tap trung diéu chinh dua trén chtc ning
va tac dong thuc té cua san phém, dich vu
thay vi phan biét dya trén cong nghé cu thé
duoc dung dé cung cip san pham, dich vu
do6*. Do Viét Nam da hop phap hoa giao
dich TSMH, thay vi tap trung vao mo hinh
cAm ctia Trung Qudc, bai viét lva chon tap
trung phan tich k¥ hon hai mé hinh Hoa
Ky va EU.

4.1. M5 hinh Hoa Ky: hiu kiém, phén mdnh

Cich tiép cgn: Theo nguyén tic “tiét
kiém phap 1y”, Hoa Ky ¢ ging han ché ban
hanh dao luat méi hay tiéu chuan méi phirc
tap danh riéng cho thi truong TSMH?, cho
phép cac doanh nghiép tu do phat trién. Cac
co quan hanh phép trong tung linh vuc cu
thé s& tu thuc thi trach nhiém quan ly cua
minh va thuong chi can thi¢p, xtr phat khi
xuat hién hanh vi pham phap cu thé*. Viéc
kiém soat céc giao dich mot TSMH duoc
thuc hién tuong Ung véi chlitc ndng chinh
cua tai san do: thanh toan, chiing khoan
hoac hang hoa.

Thanh todan: Mot giao dich TSMH s€
chiu sy kiém soat cua Van phong Mang ludi
hanh phap véi To1 pham tai chinh (FinCEN)
néu bi coi 1a hanh vi chuyén tién (money

transmission) hodc kinh doanh dich vu tién
té, nham muc tiéu chéng rira tién (AML),
hoat dong pham phap, tai tro khung bd. Mot
TSMH c6 churc nang phuong tién thanh toan
(medium of exchange) bi FinCEN coi 1a mot
loai tién 4o thanh toan nhu tién phap dinh
(convertible virtual currency), nén bat ky
ai chip nhan, chuyén hoic mua ban chung
déu bj coi 12 doanh nghiép cung cép dich vu
chuyén tién (MSB) theo Dao luat Bao mat
ngan hang (BSA)?. Doanh nghiép s€ phai
dang ky vdoi FinCEN trong 180 ngay tur khi
thue hién chuyén tién, cling nhu tuan thu
cac nghia vu luu trir, bao cdo, gidm sat giao
dich?. Vi pham cac nghia vu ndy c6 thé dan
té1 viéc bi tich thu tai khoan (nhu vy Mt.
Gox 2013), truy t6 hinh sy (vu SilkRoad
2014), hodc bi phat Ién té1 4 ty USD (vu
Binance 2023)%.

Chirng khodn: Giao dich TSMH ciing s&
chiu su kiém soat cua Uy ban Chung khoan
va giao dich Hoa Ky (SEC) néu bi coi
la giao dich mua ban “ching khoan” theo
Luat Chimng khoan nim 1933. Cu thé, SEC
s& ap dung “kiém dinh Howey”: TSMH d6
s& 1a “chung khoan” néu 1a mot “hop dong
ddu tu” (investment contract) ma co (i)
su dau tu tién; (ii) vao mot doanh nghiép
chung (common enterprise); di kem (iii) ky
vong hop 1y vé loi nhuan phat sinh tir nd

29 Financial Stability Board (FSB), International Regulation of Crypto-asset Activities: A Proposed
Framework - Questions for Consultation, (11 October 2022), https://www.fsb.org/uploads/P111022-2.pdf.
Xem thém: Recital (9) MiCA; Gary Gensler, Office Hours with Gary Gensler: The SEC & Cryptocurrencies,
(SEC, 16 August 2021), https://www.sec.gov/newsroom/speeches-statements/office-hours-gary-gensler-sec-
cryptocurrencies.

2 Ji Woong Seok (n 15) 13.

20 Frank Emmert, The Regulation of Cryptocurrencies in the United States of America, (2023) 25 European
Journal of Law Reform 27, 19-20.

2 S Isaac Brown, ‘The Wild West, Cryptocurrency, and Singapore: Why the United States Should Follow
Singapore’s Lead in Cryptocurrency Regulation’, (2023) 33 Indiana International & Comparative Law Review
191, 202-203.

2 FinCEN, Application of FinCENS Regulations to Certain Business Models Involving Convertible Virtual
Currencies, 8-13, https://www.fincen.gov/system/files/2019-05/FinCEN%20Guidance%20CVC%20FINAL%20
508.pdf, accessed 17 October 2025.

2 Stefania Palma and Scott Chipolina, Binance Chief Resigns as Crypto Exchange Pays $4bn in
Fines, (Financial Times, 21 November 2023), https://www.ft.com/content/d10af983-1376-457£-9709-
815e04bas591b.
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luc cta ngudi khac®. Viéc phat hanh tién
ma héa lan dau (ICO) dé bi coi 1a chao ban
“chung khoan” va phai dang ky véi SEC,
boi tai thoi diém phat hanh TSMH thuong
chua phi tap trung hay c6 nhiéu chirc ning,
trong khi ching lai dai dién cho quyén so
hitu trong mot doanh nghi¢p va ngudi mua
thuong ky vong gia tri TSMH ting nho nd
luc cta nha phat hanh®'. Nguoc lai, cac
TSMH Bitcoin va Ethereum thuong khong
la “chirng khoan” vi dugc van hanh ty dong
trén Blockchain phi tdp trung, khong sinh
loi tir nd lyc ctia mot bén thir ba cu thé. Tuy
nhién, gan day viéc xac dinh “chtig khoan”
gdp kho khan khi ban an SEC v. Ripple
Labs, Inc. lai chi ra dong Ripple (XRP)
khong phai la “chimg khoan” khi dugc ban
cho nha dau tu c4 nhan qua san giao dich
nhung lai 1a “chimg khoan” khi ban cho nha
dau tu to chuc®.

Néu mot TSMH thoa mén ca ba yéu tb
ciia kiém dinh Howey, SEC s& c6 tham
quyén quan Iy tt ca cac chu thé tham gia
thi truong co6 giao dich tai sdn do nhu cong
ty moi gidi, dai ly dai dién khach hang mua
ban TSMH va san giao dich trén thi truong
thu cép. Chfmg han, Pao luat San giao dich
Chtrng khoan nam 1934 budc san giao dich
phai dang ky véi SEC dudi tu cach moi gidi
- dai ly (broker-dealer)® va chap hanh nhiéu
nghia vu ngdt ngheo khi thuc hién giao dich
va chuyén tai san ciia khach hang cho bén

KINH NGHIEM QUOC TE

thir ba*. Tuong ty, Pao ludt Cong ty dau tu
nim 1940 bat cac cong ty dau tu, nha luu
ky, tu van ciing phai tudn thi nhiéu nghia
vu ludt dinh nhu dang ky, bdo cdo, cong
khai, va cac nghia vu ngudi nhan uy thac
(fiduciary) phtrc tap™®.

Hing héa: Néu giao dich TSMH lai hoat
dong nhu mot hop dong tuong lai (futures)
quyén chon (options), hop dong hoan ddi
(swaps) hodc cong cu pha1 sinh (derivatives)
khac ¢ tham chiéu dén gia cia mot TSMH,
hoic giao dich hang héa c6 don bay
(leveraged) ma khong giao hang that trong
28 ngay, déu s& bi coi la giao dich “hang hoa”
(commodity) thudc su diéu chinh ctia Uy ban
Giao dich hang hoa tuong lai (CFTC) Hoa
Ky%*. Véi cac TSMH trén Blockchain phi tap
trung (nhu Bitcoin), do chiing duoc tao ra va
giao dich nhu vang, cling nhu thuong duoc
mua ban ngay theo gia niém yét, CFTC s&
chi can thiép néu xuat hién cic hanh vi gian
lan, thao ting gia hodc cung cap thong tin
sai léch (misrepresentation) lién quan dén
cac giao dich phai sinh cac tai san nay’’.
Tuy nhién, do CFTC chii yéu chi quan 1y thi
truong thir cap (derivative)®s, CFTC khé c6
thé diéu chinh hanh vi trén san giao dich thi
truong so cp, chang han nhu cac giao dich
TSMH giao ngay (spot trading) khong don
bay®, cling nhu thiéu ngudn luc (so véi SEC)
dé tu tién hanh cac bién phap cudng ché toan
dién hon.

30 SEC v. WJ Howey Co 328 US 293 (1946). Paul Andersen, Will the FTX Collapse Finally Force U.S.
Policymakers to Wake up?: Regulatory Solutions for Cryptocurrency Tokens Not Classified as Securities
under the Supreme Court’s Howey Analysis, (2023) 18 Journal of Business and Technology Law 251,
261-262.

3D SEC v. Shavers No 4:13-CV-416, 2014 WL 12622292 (ED Tex, 26 August 2014). Ji Woong Seok (n 15) 17.
32 SEC v. Ripple Labs Inc No 20 CIV 10832, 2023 WL 4507900 (SDNY, 13 July 2023), 10-13.

33 Piéu 15, Securities Exchange Act of 1934, 15 USC § 78a.

3 Brown (n 28) 198-199.

3 Piéu § 80a-3 - § 80a-29, Investment Company Act of 1940, 15 U.S. Code.

39 CFTC v. McDonnell, 287 F. Supp. 3d 213 (E.D.N.Y. 2018).

31 Francesco Paolo Patti, The European MiCA Regulation: A New Era for Initial Coin Offerings, (2024) 55
Georgetown Journal of International Law 387, 401-402.

3 CFTC v. My Big Coin Pay, 334 F. Supp. 3d 492, 498 (D. Mass. 2018).

3 Ji Woong Seok 37.
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Thué: S Thué vu (IRS) tir ndm 2014 da
coi tién &o (virtual currency) la tai san dé
danh thué theo luat lién bang vé&i nhiéu sic
thué, dic biét 1a thué 13i von (capital gain)*.
Tir cudi nam 2025 tré di, IRS ban hanh hudng
dan mai budc nha mdi gidi (broker) nhu san
giao dich, dich vu trung gian phai c6 nghia vu
khai bao tong sb tién thu duoc va gid von cia
cac TSMH trong t& khai thué (1099-B) va gt
ban sao cho khach hang cta minh. Trong khi
do, tu nha dau tu ciing phai luu giit thong tin
vé viéc xac lap quyén so hiru TSMH va tu
béo c4o 13i - 16 khi mua ban TSMH ciing nhu
toan bd hoat dong c6 lién quan*'.

4.2. M6 hinh Lién minh chéu Au: tién
kiém, hé thong hoa

H¢ thong La vung lanh tho ndi tiéng voi
cach tiép can lap phap co h¢ thong va cin
trong, EU chi 1o bdn muc tiéu cho khung
phéap 1y v& TSMH cta minh bao gém: bao
dam tinh chic chan phap 1y, thuc day doi

6i, bdo vé nha dau tu, va on dinh tai
chinh®>. Pé thuc hién cac muc tiéu nay,
EU ban hanh Quy dinh 2023/1114 vé Thi
truong tai sdn ma héa (MiCA) co6 hiéu luc
day du tir ddu nim 2025, 13 tang phép 1y thu
nhat dé quan 1y tong thé thi truong TSMH
nhu mt Iinh vue doc 1ap voi vi thé phap 1y
riéng. Cac tang phap Iy thu hai, thtr ba voi
hang chyc van ban hudng dan vé tiéu chuan
k¥ thuat va ché tai s& dan dugc xay dung va
ban hanh boi Co quan Gidm sat thi truong
va chung khoan chau Au (ESMA) va Co
quan Giam sat ngan hang chau Au (EBA).%

40 Francis 113-140.

Cich tiép cdn: Thay vi tap trung vao diéu
chinh céc hanh vi thuong mai va xtr phat hau
kiém nhu Hoa Ky, khung phap 1y tién kiém
ctia EU tap trung “ndm toc” ba nhom chu thé
chinh yéu 1a nha cung cp dich vu, doanh
nghiép phat hanh, nha dau tu, bang cach ap
dt cac diéu kién gia nhép thi truong va nghia
vu chat ché. EU ciing phéan loai TSMH thanh
banhom : thong thuong (crypto-assets), tham
chiéu tai san (asset referenced token-ART),
va tién dién tir (electronic money token-
EMT), quan ly chung véi mirc d khac nhau
dua vao kha nang tdc dong tdi thi truong va
nha dau tu*,

Nha cung cdp: Do vi thé quan trong
cua minh, Nha cung cép dich vu TSMH
(Crypto-Asset Service Provider-CASP)
(“Nha cung cap”) 1a chu thé nhan duoc
nhiéu su cha y nhat cia MiCA. Chi c6 Nha
cung cip dugc cap phép méi duge cung
cap dich vu TSMH trén lanh thé EU. Nha
cung cép dich vu TSMH duoc hiéu 1a phap
nhan hodc t6 chirc duoc cip phép, thudng
gém to chirc tin dung, trung tim luu ky
chung khoan, cong ty dau tu, don vi van
hanh thi trudng, t6 chirc tién dién ti, cong
ty quan ly quy UCITS, hodc quan ly quy
dau tu thay thé®.

Cac Nha cung cép phai tuan thu rat
nhiéu quy dinh chat ché. Chéng han, phai
c6 tru s¢ dang ky tai mot quoc gia EU va it
nhit mot trong sd cac giam dbe thuong tra
& EU*, duy tri mac von t6i thiéu 50.000-
125.000 euro tuy loai dich vy, nhung Ién

ADIRS, Instructions for Form 1099-DA (2025), https://www.irs.gov/instructions/i1099da, accessed 17 October

2025.

42 European Commission, Proposal for a Regulation of the European Parliament and of the Council on Markets
in Crypto-assets, and amending Directive (EU) 2019/1937 COM (2020) 593 final, 2020/0265 (COD), Brussels,

24 September 2020, tr. 2.

B ESMA, Overview of Level 2 and Level 3 Measures related to Regulation (EU) 2023/1114 (MiCA) (Last update:
16 July 2025) (16 July 2025), https://www.esma.europa.eu/sites/default/files/2025-07/ESMA75-113276571-
1510 MiCA Level 2 and 3 table.pdf. Van Oosten and Hillen 124-125.

“ Pidu 3.1(5)- 3.1(9), 3.1(16) MiCA.
) Pidu 59.1 va 59.2 MiCA.
4 Pidu 59.2 MiCA.
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tGi 150.000 euro néu 13 san giao dich*.
Néu thuc hién luu ky tai san cua khach,
Nha cung cép (nhu san giao dich) phai: (i)
Tach biét tai san cua khach khoéi tai san
riéng cua minh, (ii) Phai gui tai san cua
khach tai Ngan hang trung wong hoic t6
chirc tai chinh mdi ngay*, phai ghi nhan
day du s6 du mdi ngay, theo ddi danh tinh
giao dich theo huéng dan cua Luc luang
Bac nhiém tai chinh chéng rira tién quoc
té (FATF). Ho ciing phai bao dam hé thdng
giao dich c¢6 cong nghé chic chén, chiu
duogc thanh khoan 16n, phat hién giao dich
nham 14n hoic lira dao, déng thoi phai mua
bao hiém phong truong hop mat tai san
do tin cong mang (hack), phai bdi thuong
thiét hai néu nghia vu véi khach hang, 16i
bat can nghiém trong hodc 18i hé thdng
cong nghé®.

Nha phdt hanh: Nha phat hanh TSMH
phai 1a phap nhan va tuan thu céc nghia vu
luat dinh v6i bén chao béan, con néu phat hanh
token tham chiéu tai san hodc tién dién tir thi
phai 1a phap nhan quéc tich EU. Dic biét,
ho phai soan, thong bao, cong bd, cap nhat
lién tuc va chiu trach nhiém vé tinh chinh xéc
cua Ban Céo bach dy an phat hanh. Céo bach
phai trung thuc, 1& rang, dé hiéu cap nhat
lién tuc, du thong tin quan trong vé Nha phat
hanh cing cac yéu t tai chinh, ky thuat c¢6
lién quan, phai dugc ndp cho co quan chirc
nang 20 ngay trudc khi phat hanh®. Cung
v6oi do, TSMH nay phai duge céc san giao
dich kiém tra tinh thich hop (suitability) méi
dugc phat hanh, nhu xem xét dau hiéu lua

4“0 Pidu 67 va Annex IV MiCA.

48 Pidu 70 MiCA.

49 Pidu 67 Phan 11, Didu 76 MiCA.
50 Piéu 4(1), 6, 9, 15 MiCA.

s Pidu 76(1), 76(2), 76(3) MiCA.
52 Pidu 35, 36-38 MiCA.
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dao, su 6n dinh cong nghé, uy tin Nha phat
hanh va nhom phat trién, va sé khong cho
niém yét cac TSMH hoan toan phi tip trung
(decentralized) an danh Nha phat hanh nhu
trude day’'.

Néu phat hanh token tham chiéu tai
san (ART), Nha phat hanh phai co it nhat
350.000 euro, phai duy tri quy du phong tai
san (reserve of assets) tach biét voi tai san
ctia chinh Nha phat hanh, dung dé phong
truong hgp TSMH duge phat hanh mat gia
hodc Nha phat hanh mat kha ning thanh
khoan®2. Néu phat hanh tién dién tir (EMT),
MiCA va Chi thi Tién dién tr chdu Au yéu
cau Nha phat hanh phai 1a T6 chire tai chinh
hodc To churc tién dién tir (EMI) duogc cip
phép®. Mot s6 loai ART hoic EMT duoc
coi la ¢6 vai tro “quan trong” vaéi thi truong
(15 triéu nguodi dung) phdi chiu quy dinh
ngat nghéo hon vé quan 1y, bao cdo, luu giir,
du phong?*.

Chéng thao ting: Dic biét, MiCA danh
nguyén chuong VI va nhiéu diéu khoan rai
rac dé 1am rd nghia vu minh bach va chong
thao ting thi truong cua moi cd nhan, to
chtc tham gia thi truong TSMH. Ching
han, cac cha thé tham gia bi cam dit 1énh
hodc sir dung thu doan tac dong, kiém soat,
tao ddu hiéu gia vé cung, cau, gia TSMH;
chia sé thong tin sai 1éch, tiét 16 thong tin
ndi b, mua ban nodi bo (insider tradmg)55
San giao dich va bat ky ai sap xép, thuc
hi¢n giao dich TSMH déu phai thiét 1ap h¢
théng, quy trinh va bién phap kiém soat noi
bo dé phat hién, bao cdo cac hanh vi nhu

9 Pidu 48 MiCA va Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on

Markets in Financial Instruments. (MiFID II).

3 Chuong 5 MiCA va Regulation (EU) No 1095/2010.

59 Mikotaj Barczentewicz and André De Gandara Gomes, Crypto-Asset Market Abuse Under EU MiCA, [2024]

European Journal of Risk Regulation 1, 10-16.
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vay kip thoi voi co quan chirc nang. MiCA
nhiéu lan khang dinh cic nha quan Iy cua
nha cung cép va doanh nghiép phat hanh
phéi cO uy tin cao (good repute), dap ung
diéu kién k1en thtrc, ky nang va chuyén mon
pht hop va néu thay d6i ngudi quan 1y phai
bdo cdo co quan chirc nang.

Bdo vé ngwoi dang: Tham chi, nha tu
van hodc quan 1y danh muc TSMH con phai
danh gia xem TSMH c¢6 phu hop véi kién
thirc, kinh nghiém dau tu, kha ning chiu
16 cua khach hang va phai canh bao khach
vé rui ro dau tu TSMHY, tranh c¢6 xung dot
loi ich véi khach va néu co phai cong khai
trén website chinh thirc®. Diac biét, nha dau
tu nho 16 mua TSMH (trir token tham chiéu
tai san ART va tién dién tir EMT) truc tiép
tir bén chao ban hodc nha cung cip s& duoc
quyén rat lai giao dich (withdrawal) trong 14
ngdy tir ngdy mua®, tham chi c6 quyén budc
Nha phat hanh hoan tra lai mién phi vo diéu
kién toan bd gia tri danh nghia (par Value)
cua token tham chleu tai san ART va tién
dién tr EMT bang tién phap dinh hodc ban
giao tai san tham chiéu®. Trudng hop bi mat
mat TSMH do 16i Nha cung cap dich vu, nha
dau tu co thé doi boi thuong tbi da bang thi
gid cia TSMH da mat tai thoi diém xay ra
mat mat do°'.

Thué: Day 1a linh vyc thuoc tham quyén
ctia tirng qudc gia va MiCA cua EU chi ¢6
tinh chat hd tro. Ching han, khi cac Nha
cung cip, Nha phat hanh phai thuc hién day
du nghia vu bao cdo va cong bd theo MiCA,
cac co quan thué tai timg nudc chau Au s&
¢ co s& dé thu thué theo nhiéu sic thué truc

56 Pidu 86-92 MiCA.

57 Piéu 81(1), 81(9) MiCA.
59 Pidu 72 Phan V MiCA.
59 Pidu 13.2 MiCA.

50 Pidu 39 MiCA.

) Pidu 75 MiCA.

tiép va gian tiép khac nhau nhu thué thu nhap
cd nhan, thu nhap doanh nghiép, thué 1ai
vbn, va tham chi thué VAT néu cung cép cac
dich vu TSMH chuyén biét®, trir viéc trao
do6i Bitcoin véi tién phap dinh dwoc mién
VAT theo phan quyét trong vu Hedgvist (C-
264/14) cua Toa Cong 1y chau Au (CJEU)
nam 2015%.

5. Mot s6 goi mé hoan thién phap luét
Viét Nam

C6 thé thay, ca hai mo hinh ké trén déu
c6 nhiing diém manh va diém yéu riéng biét,
phuc vu nhitng muc tiéu chinh sach khac
nhau. Cach tiép can cua Hoa Ky c6 nhiéu
diém manh dang ké: gép phan nudi dudng
cac doanh nghi¢p va thi truong TSMH non
tré, khuyén khich tu do sang tao dot pha trong
kinh doanh, han ché dit ra khung kho tiéu
chuén ctng nhic giéi han thi truong va tiét
kiém chi phi l1ap phap. Viéc Nha nudc “can
thiép t6i thiéu” va chi xtr phat khi c6 vi pham
tréng tron cling giup cac chu thé “tring” va

“xam” cung c6 co hoi hién thyc hoa y tuong,
phat trién dot pha trong thoi gian ngan trén
thi truong ma khong chiu nhiéu rao can 16n.

Tuy nhién, cach tlep can nay cting c6 ba
van dé 1on: Thir nhdt, do thiéu vang cac dao
lut riéng cho TSMH va co ché tién kiém gia
nhép thi truong chat ché, nha dau tu “tréng”
va nguoi tiéu dung dai ching phai ddi dién
nhiéu rui ro tir cac hanh vi pham phap cia
doanh ngh1ep phat hanh, san giao dich Iua
dao, thé hién qua nhiéu vu viéc voi thiét hai
khong 16 (nhu vu FTX 2022)%. Thit hai, tinh
trang phan manh (fragmented) xay ra khi cac
co quan chinh phu tranh chip tham quyén

0 PwC, ‘PwC Global Crypto Tax Report 2024 (PwC 2024) 65-68, 72-76, 137-140.
8 CJEU, Skatteverket v. David Hedqvist (C-264/14) [2015].

¢ Nguyen and Jeffrey A. Maine (n 18) 1125-1129.
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quan ly, anh huong téi sy 6n dinh cua thi
treong®. Thir ba, doanh nghiép kinh doanh
TSMH “séng trong so hai”, khéng chic chin
cac hanh vi thuong mai nhu giao dich TSMH
giao ngay, c6 don bay hoic ky quy, c6 dugc
cho phép hay lai la vi pham phép luat. Du vay,
gan day cac co quan Hoa Ky d3 ting cudng
hop tac, ra théng cao chung vé ap dung phap
luat® va cac du luat méi nhu CLARITY Act
dang dugc hoan thién dé dua ra mot khung
kho phap luat c¢6 hé théng 6n dinh hon®’, cac
van dé ké trén van tiép tuc gy nhirmg kho
khin dang ké cho cac nha dau tu, giy can tré
tinh than d6i m&i va gan thi truong véi hinh
anh “vién Tay hoang da”e.

Nguoc lai, mo hinh cua EU dem tdi su
chic chan va 6n dinh vé phap 1y, minh bach
hoa thi truong va bao vé nha dau tu & mic
cao. Hé théng quy dinh tién kiém rd rang
trong bd quy tic tap trung nhu MiCA cing
cac van ban hudng dan giup thong nhat viéc
ap dung phéap luat véi thi truong TSMH
chung trén toan chau Au, bao dam tinh hé
thong va tranh xung dot, chong chéo trong
quan ly. Cach tiép cén nay hua hen s& bién
nhom chi thé “xam” thanh “trang”, véi muc
tiéu x6a bo dinh kién rang TSMH thuong
chi st dung cho muyc dich “den” phi phap.
Mot mét 4p dat 1én céc chu thé 16n nhu Nha
cung cip, Nha phat hanh nhiing tiéu chuan
cao va nghia vu 10 rang (nhu bdo cao, tach
biét tai san, dinh danh, mua bao hiém, chong
an danh) mat khac trao cho nha dﬁu tu nhiéu
quyén nang dac biét (nhu quyen rat giao
dich, quyén hoan tra, quyén doi boi thuong)
MiCA can thiép diéu chinh tryc tiép vi thé

KINH NGHIEM QUOC TE

cua cac bén trong thi truong TSMH theo
huéng bao vé nha dau tu & muc chua timg
co tién 16.

Tuy nhién, m6 hinh EU cling mang t6i
mot sb lo ngai do da danh ddi qua nhiéu su
nang dong va tu do cua thi truong TSMH vi
muc tiéu bao vé nha dau tu. Cac quy dinh
gia nhap thi trudng quéa ha khic c6 kha ning
ngan can nhiing ca nhan, cong ty sang tao
vira va nho tham gia. Nhin tir géc d¢ khac,
nd luc hé théng hoéa thi truong mot cach tap
trung nhu MiCA dé kim ham su doi m&i
sang tao trong ap dung mot cong nghé von
noi tleng 1a phi tap trung nhu Blockchain. Co
thé thdy, nhitng ¥ tuéng, du an dot pha nhat
trong cong dong Blockchain (nhu du an choi
dé nhan thuong - gamefi ciia Axie Infinity®,
du 4n kién tao token dic dinh - NFT) kho ¢o
thé thanh cong néu ngay tir khi lot long da
phai d6i mat voi cac rao can qua 16n vé vén,
kinh nghi¢m hay quy dinh quan ly phuc tap
nhu vay.

Tur viéc nghién ctru so sanh hai mé hinh,
c6 thé rat ra mot sb luu y quan trong va goi
mo hoan thién khung phap ly thi truong
TSMH tai Viét Nam nhu sau:

Thit nhat, vé chinh sach, can ghi nhan va
can déi ky ludng cac nhu cau chinh sach
ctia cac nhom chu thé c6 lién quan trén thi
truong TSMH, bao dam khung phép 1y mai
ghi nhan va dua vao khung kho hop phap
mot cach ti da cac loai hanh vi thuong mai
da dang, sang tao, mang nhiéu dic trung cta
cong ngh¢ Blockchain dang hién hitu trong
thi treong nay. Sy thiéu hut khi ghi nhan cac

) Xander Xueyang Peng (n 25); Ji Woong Seok (n 15) 13.

% SEC & CFTC, SEC-CFTC Joint Staff Statement (Project Crypto-Crypto Sprint), (Washington D.C., 02 Sept
2025), https://www.sec.gov/newsroom/speeches-statements/sec-cftc-project-crypto-090225.

) Digital Asset Market Clarity (CLARITY) Act of 2025. Xem thém tai: https://www.congress.gov/bill/119th-

congress/house-bill/3633/text.

) “Right now, we just don’t have enough investor protection in crypto. Frankly, at this time, it’s more like the Wild
West”’; Gary Gensler, Remarks Before the Aspen Security Forum (US Securities and Exchange Commission, 3
August 2021), https://www.sec.gov/news/public-statement/gensler-aspen-security-forum-2021-08-03.

) Xem thém vé su dot pha cua mo hinh gamefi tai: Xuan-Thao Nguyen, Blockchain Games and a Disruptive
Corporate Business Model, (2023) 6 Stanford Journal of Blockchain Law & Policy 43.
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hanh vi thuwong mai d6 c6 kha nang déy cac
chu thé “xam” chuyén “den”, gy that thu
thué va giam dong luc phat trién thi truong.
DPuong nhién, viéc cho phép hanh vi nao
duge thuc hién theo tiéu chudn nao cling
can thém nhiéu nghién ctru cu thé cho timg
trudong hop theo cic nguyén tic cung hanh
vi, cung rui ro, cung quy dinh va khach quan
voi cong nghé.

Thir hai, vé quy trinh, Viét Nam co the
tham khao cach thiét ké khung phap ly theo
hé thong da tang cia EU: ting mot 1a quy
dinh khung, quyén va nghia vu chung cho
cac chua thé, con cac tang sau s& dan duoc
co quan hitu quan cu thé hoa vdi cac tiéu
chuén, nghia vy bo sung, nang cao néu thuc
su thdy can thiét khi thi trudng c6 dau hiéu
bi thao tung, ling doan. Quy dinh theo tung
16p “bdc hanh” nhu vay vira bado dam tinh hé
thong, vira cho phép nha chirc trach d& dang
siét chat hodc ndi long quy dinh, khong dit
ra ra0 can qué 16n cho sy phat trién cta thi
truong TSMH. Céch tiép can nay phu hop
v6i yéu cau thir nghiém (sandbox) ma Nghi
quyét s6 05/2025/NQ-CP da nhan manh, giup
Vi¢t Nam chu dong hon ma khong phai sua
d6i nhiéu luat khi diéu chinh mét thi trudng

phtec tap va thay d6i nhanh lién tuc nhu thi
truong TSMH.

Thir ba, khi lya chon md hinh 1ap phép,
can luu tAm gia giam muirc do danh doi giira
su chac chan phap 1y va su tu do sang tao.
C6 thé thay, mo hinh tién kiém véi cac tiéu
chuan cao, cu thé, co hé théng va day dan
ctia chdu Au mang nhiéu diém manh 3 nét,
thuan loi cho mot qudc gia theo truyén théng
Dan luat nhu Viét Nam tham khao. Tuy vay,
tir kinh nghiém ctia Hoa Ky va ban chat tu
do, da lién két va sang tao cia cong nghé
Blockchain va thi truong TSMH, viéc dat
nhing rao can von hoa, quan 1y, k¥ thuat qua
cao so v6i thue té va thong 1€ thi truong co
kha nang han ché sang tao, ddi méi trong thi
truong con non tré va ddy hira hen nay. Do
d6, can thém nhiéu dong goép vao qué trinh
1ap phap tir cac chuyén gia, dinh ché tai chinh
trong - ngoai nude, cung voi su phdi hop cia
nhiéu co quan lién nganh, nhim bao dam
khung phap 1y méi vira nhan dugc sy ting ho
déng thuan cua thi truong TSMH, vira tdi uu
dé thuc day chinh thi truong d6 phat trién, tre
thanh “du tau” moi ctia nén kinh té s6 trong
thoi gian sap toim

PHAN QUYET TRONG TAI NUGC NGOAL... (:iép theo trang 17)

Thir nhat, can thay d6i thuat ngit “phan
quyet cua Trong tai nudc ngoa1 ’ thanh “phan
quyét Trong tai nudc ngoai” dé phu hop vai
Cong udc. Pong thoi, dua trén Cong udc
cling nhu phap ludt cac qudc gia, viéc xac
dinh phan quyét Trong tai nudc ngoai nén
duogc xac dinh dya vao noi tuyén phan quyét
thay vi quéc tich ciia Trong tai.

Thir hai, can giai thich r& thi tuc cong
nhan va cho thi hanh phan quyét Trong tai
nudc ngoai nodi riéng, va thu tuc cong nhan
va cho thi hanh no6i chung c6 phai 1a mot thu
tuc doc 1ap vai thu tuc giai quyét viéc dan su
hay khong. Bén canh do, viéc xac dinh Toa
an c6 quyeén ty dong ap dung thoi hiéu, thoi

54/
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han d6i véi thii tuc nay hay khong ciing 1a
diéu can thiét. Nhu da phan tich & phén trén,
theo tac gia, ching ta khong nén trao quyén
cho Toa an dugc ty dong ap dung thoi hiéu
dé tir chéi thy 1y yéu cau cong nhan va cho thi
hanh, tir d6 tao diéu kién t6i da dé phan quyét
Trong tai nudc ngoai cd kha nang dugc xem
xét cong nhan va cho thi hanh tai Viét Nam.

Thir ba, thoi diém bat dau tinh thoi han
yéu ciu coéng nhan va cho thi hanh phan
quyét Trong tai nudc ngoai nén dugc tinh
tir thoi diém nguoi dugc thi hanh, ngudi ¢6
quyén lién quan c6 quyén ndp don yéu cau
thay vi tir thoi diém phan quyét Trong tai co
hiéu lucm
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1. Chii thé thue hién hoat dong tong dat

van ban to tung

“Tong dat” dugc hiéu la viéc chuyén van

Tém tit:

Téng dat vin ban t tung 1a mot hoat dong quan trong do céc co quan ¢ tham
quyén thue hién dé bao dam tinh cong khai, minh bach trong hoat dong td
tung dan su. Hoat dong nay con bao dam quyén dugc thong tin ciia duong
su, nhitng ngudi tham gia t tung khac va co quan, to chtre, ¢4 nhéan c6 lién
quan dé bao vé quyén va loi ich hop phép cuia ho. Bai viét phan tich cac quy
dinh ctia phap luat t6 tung dan sy Viét Nam va mot sb quic gla tu do rat ra
bai hoc kinh nghiém dé hoan thién phap luat t6 tung dan su vé van dé nay.

Abstract:

Delivery of procedural documents is an important activity carried out
by competent authorities to ensure publicity and transparency in civil
proceedings. This activity also guarantees the right to information of
litigants, other participants in the proceedings, and relevant agencies,
organizations, and individuals, thereby protecting their legitimate rights and
interests. The article analyzes the provisions of Vietnam’s Civil Procedure
Law and those of several other countries, drawing lessons to improve civil
procedure legislation on this matter.

phap'. Viéc téng dat dugc tién hanh theo thu
tuc luat dinh, bao dam cho nhiing nguoi lién
quan nhan dugc tai liéu dang thoi han. Déng

ban, gidy to dén tan tay nguoi nhan; theo
nghia phap 1y, * tong dat” 1a viéc chuyén dén
duong su gidy to can thiét ciia co quan tu

thoi, viéc tong dat van ban t6 tung (VBTT)
phai do nhitng ngudi c6 thim quyén thuc hién
theo cac phuong thure do phép ludt quy dinh.

D Vit Hoai Nam, Tim hiéu viéc thuc hién chirc nang tong dat ciia thira phdt lai hién nay, https://moj.gov.vn/
UserControls/News/pFormPrint.aspx?UrlListProcess=/qt/cacchuyenmuc/thuaphatlai/Lists/KinhNghiemThaoLu
an&Listld=a2367ec8-a418-4d04-b6be-286e51dea335&Siteld=bfd1809b-023d-491b-a805-b81d8cob8faf&Item
ID=7&SiteRootID=b71e67e4-9250-47a7-96d6-64e9cb69cct3, truy cdp ngay 10/5/2024.
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Trong linh vuc td tung dan su, hoat dong
téng dat VBTT duogc thuc hién nham cong
khai va minh bach hoa cac hoat dong ctia Toa
an, Vién kiém sat, co quan thi hanh 4n dan
su. Thong qua hoat dong téng dat, nguoi dan
6 diéu kién thyuc hién quyén theo doi, giam
sat cac hoat dong cua co quan nha nudc noi
chung va ctua Toa an, Vién kiém sat, co quan
thi hanh an dan su noi riéng.

Hién nay, Diéu 170 Bo luat T tung dan su
(BLTTDS) nim 2015 quy dinh vé& nghia vu
cép, téng dat, thong bao VBTT, theo do, cac
chu thé c6 nghia vu téng dat VBTT bao gdm
Toa an, Vién kiém sat, co quan thi hanh an. Co
thé thay, diéu luat nay quy dinh theo huéng co
quan t6 tung nao ban hanh VBTT thi co quan
d6 c6 trach nhiém téng dat van ban dén cac
bén tham gia t6 tung hodc cho cac chu thé co
lién quan khac. Diéu 172 BLTTDS nam 2015
da cu thé hoa nhiém vu téng dat VBTT dan su
cho cac chu thé sau, theo do:

Thir nhat, nguoi tién hanh té tung, nguwoi
cua co quan ban hanh VBTT duoc giao
nhiém vu thuc hién viéc ccfp, téng dat, thong
bdao VBTT.

Theo khoan 2 Diéu 46 BLTTDS nam 2015,
nguoi tién hanh t6 tung gdm Chanh an Toa
an, Tham phéan, Hoi tham nhan dan, Tham tra
vién, Thu ky Toa an, Vién trudng Vién kiém
sat, Kiém sat vién, Kiém tra vién. Cac chu thé
nay tham gia tryc tiép vao qua trinh té tung
va c¢6 thim quyén ban hanh mot s6 VBTT
dan sy, nhu: Chénh 4n ban hanh quyét dinh
phan cong Tham phén thy 1y vu viéc dan su,
Tham phan ban hanh quyét dinh dua vu 4n
dan sy ra xét xu, Vién truong Vién kiém sat
ban hanh quyét dinh phan cong Kiém sat vién
thuc hién kiém sat viéc tuan theo phap luat
trong t& tung déan sy, tham gia phién toa xét xir
vu 4n dan su... Tuy nhién, ngoai cac chu thé
vira néu, biéu 172 BLTTDS nam 2015 con
quy dinh thém vé cac chu thé tuy khong tham
gia truc tiép vao qua trinh giai quyét vu an
dan sy, khong ban hanh VBTT lién quan dén
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vu an, nhung van duoc giao nhiém vu thuc
hién viéc téng dat VBTT. S¢ di c6 quy dinh
trén 13 boi vi khéi luong cac VBTT trong qué
trinh giai quyét vu an dan sy vo cling 16n, viéc
quy dinh co quan, chi thé nao ban hanh thi co
quan, chu thé do tryc tiép tong dat VBTT s&
gy ra mot ap lyc khong hé nho cho cac chi
thé do6 trong viéc bao dam tong dat dung thoi
han, néu cac chu thé nay thuc hién khong tdt
c6 thé gay tri tré, anh huong dén tién do giai
quyét vu an, anh huong dén quyeén va loi ich
cta cac bén duong su trong vu &4n dan su. Do
d6, dé bao dam cho qua trinh téng dat VBTT
duogc dién ra dé dang, nhitng nguoi tién hanh
tb tung co thé truc tiép thuc hién viéc téng dat
VBTT hoic ¢6 thé giao cho nguoi trong cling
co quan cta minh thuc hién.

Thir hai, Uy ban nhdn dan (UBND) cdp
xd noi ngwoi tham gia té tung dan sw cw tril
hodc co quan, té chirc noi nguoi tham gia to
tung dan sy lam viéc khi Toa dan co yéu cau.

Viéc duong su khong c6 mat tai noi cu
tra, noi 1am viée 1a mot thuc té xay ra rat phé
bién, diéu nay cling tré thanh khé khan rat 16n
cho nhing nguoi thyc hién nhiém vu tong dat
VBTT dan su. UBND cép x3 va to chirc noi
nguoi tham gia tb tung dan sy lam viéc s€ 1a
cac chi thé ndm rd nhét tinh hinh cu trd, hién
dién thuc té tai dia phuwong ctia ngudi tham gia
t6 tung. Do d6, giao nhiém vu tong dat VBTT
dan su cho hai chu thé nay khi Toa an c¢6 yéu
cau cling 1a mot quy dinh khé toan dién, nhim
bao dam VBTT dan su duoc téng dat dén tan
tay nguoi tham gia to tung.

Thir ba, dwong su, nguwoi dai dién cua
duong su hodac nguoi bdao vé quyén va loi ich
hop phap cua dwong su trong nhitng truong
hop do BLTTDS nam 2015 quy dinh.

Puong sy 14 nhitng nguoi ¢6 quyén va loi
ich truc tiép tir qua trinh giai quyét vu an dan
su. Tuy nhién, trén thuc té, vi nhiéu 1y do
khac nhau ma chi thé téng dat VBTT khong
thé tong dat van ban dén tan tay ctia duong
su. Do do, viéc quy dinh téng dat van ban



cho nguoi dai dién cuia duong su hodc nguoi
bao vé quyén va lgi ich hop phap ciia duong
su va nhiing ngudi nay s€ giao lai VBTT cho
duong su ciing 1a mot cach nham bao dam
cho quyén loi cua dwong sy.

Thik tue, nhén vién té chire dich vu buu chinh.

Hién nay, viéc trao d6i ho so, tai liéu da
duoc hién dai hoa hon rat nhiéu do céac td
chire dich vu buu chinh ¢6 thé manh vé co s&
vat chat, vé tai nguyén con ngudi, ngoai ra
mang ludi cuia td chire dich vu buu chinh con
phu séng khap céc tinh thanh trén ca nudc.
Do d6, ho c¢6 thé dé dang van chuyén va
tong dat dén ngudi nhan VBTT, han ché nhét
nhiing tré ngai do diéu kién tu nhién, khoang
cach dia 1y, tiét kiém thoi gian va chi phi di
chuyén. C6 thé thay, thong qua thé manh cua
t6 chirc dich vu buu chinh, nhan vién t6 chirc
dich vu buu chinh cling 1a mot chu thé ma
phap luat giao cho nhiém vu téng dat VBTT
dan sy trong mot s6 trudng hop nhét dinh.

Thur nam, nguoi co chirc nang tong dat.

Mac du BLTTDS nam 2015 khong quy
dinh cu thé nguoi co chirc nang tong dat 13 ai,
tuy nhién theo khoan 1, khoan 2 Piéu 2 Nghi
dinh s6 08/2020/NB-CP quy dinh vé t6 chic
va hoat dong cuia Thtra phat lai, thi Thira phat
lai 14 nguoi c6 du tiéu chuan duge Nha nude
bd nhiém dé thuc hién téng dat va mot ) cong
viéc khéc theo quy dinh cua phép luat. Thura
phat lai cling 1a mot chii thé ¢ vai tro rat quan
trong trong viéc tong dat VBTT giap co quan
tién hanh t6 tung, cac chu the tién hanh t6 tung
giam bot ap luc trong viée tong dat VBTT dan
su dén cho cac duong su trong vu an dan su.

Nhu vy, qua viéc phan tich cac chu thé c6
nhiém vu thuc hién viéc téng dat VBTT trong
vu 4n dan sy, c6 thé chia cac chu thé nay ra
thanh hai nhom: Nhém ngudi tién hanh, tham
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gia vao qué trinh t6 tung va nhém ngudi khong
tién hanh, khong tham gia vao qua trinh to
tung. Mac du nhiém vu téng dat VBTT dan su
van thudc trach nhiém chinh ctia nhom ngudi
tién hanh, tham gia vao qua trinh t6 tung dan
sw, nhung trong mot s6 truong hop, nhém chi
thé khong tham gia vao qué trinh té tung nhu
nhan vién t6 chirc dich vu buu chinh, nguoi
¢6 chuc ning tong dat va nhimg ngudi khac
ma phép luat c6 quy dinh van hd tro cho co
quan, ngudi tién hanh, tham gia vao qua trinh
td tung dé bao dam tdt hiéu qua cua hoat dong
tong dat VBTT dan su.

O Cong hoa Phap, chu thé thyc hién viéc
tong dat VBTT la Thira phat lai thuoc Phong
Thira phat lai qudc gia. Theo do, Thira phat lai
dong vai tro doc quyén trong viéc téng dat vin
ban, ngoai tong dat van ban cho Toa an, Thira
phét lai con tong dat van ban cho tu nhan khi
¢6 yéu cauv’. Piéu 675 BLTTDS Cong hoa
Phép quy dinh vé viéc cac phan quyét s& dugc
thong bao bang cach tong dat (thong qua Thira
phat lai), trir khi phap luat c6 quy dinh khac. O
Viét Nam, theo Diéu 172 BLTTDS nam 2015,
6 rat nhiéu chu thé thuc hién viéc téng dat
VBTT, trong d6 Thtra phat lai khong phai 1a
chui thé thyuc hién chinh, ho chi dong vai tro hd
tro cac co quan tién hanh tb tung, cac chu thé
tién hanh t6 tung khi co yéu cau tong dat. Thira
phét lai trong phap luat t6 tung dan su Cong
hoa Phap lai 1a chi thé chi dao trong viéc téng
dat VBTT dan su. Bay chinh la diém khéc biét
trong phap luat to tung dan sy Viét Nam va
Cong hoa Phap khi noi dén chu thé Thira phat
lai trong hoat dong téng dat VBTT.

O Lién bang Nga, chu thé thuc hién viéc
téng dat VBTT khong dugc xac dinh bang
mot ddi tuong cu the, theo Piéu 115 BLTTDS
nam 2003 nudc nay, glay goi va gidy bao
cua Toa an duoc chuyen theo buu dién hoac
thong qua nguoi duge Toa an uy nhi¢m’.

286 Tu phap Thanh phd Ha Noi, So sdnh vé Thira phat lai giita Phdp va Viét Nam, https://thuaphatlaihanoi.com/
so-sanh-ve-thua-phat-lai-giua-phap-va-viet-nam, truy cap ngay 10/5/2024.
3 Nguyén Ngoc Khanh - Tran Van Trung, B¢ ludt To tung din sy Lién bang Nga, Nxb. Tu phap, Ha Noi, nim

2005, tr. 110.
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Tir quy dinh nay cta phap luat t tung dan
su Lién bang Nga c6 thé thiy, chu thé thuc
hién viéc tong dat VBTT gom hai chu thé:
Nhan vién buu t& néu hd so tai liéu dugc
téng dat theo hinh thirc chuyén theo buu dién
va ngudi duoc Toa an uy nhiém néu hd so
duoc téng dat theo hinh thirc téng dat truc
tiép cho nguoi nhan. Tuy nhién, dbi v6i chu
thé “nguwoi duoc Toa an uy nhi¢m” hién nay
BLTTDS Lién bang Nga chua c¢6 quy dinh rd
vé chu thé nay. Do d6, chua xac dinh “nguoi
dwge Toa an iy nhiém” c6 phai 1 nguoi tién
hanh t6 tung, nguoi ciia co quan tién hanh to
tung hay 1a ngudi cta cic co quan to chirc
khac nhung ciing c6 thé tong dat van ban khi
¢6 yéu cau nhu Thira phat lai theo phap luat
Viét Nam hay khong?

2. Phwong thirc va thi tuc tong dat vin
béan to tung dan suw

Theo phap luat to tung dan su Viét Nam,
hién nay c6 nam phuong thic tong dat
VBTT, cu thé:

Thir nhat, tong dat truc tiép.

Khoan 1 Picu 173 BLTTDS nam 2015
quy dinh phuong thirc téng dat truc tlep, day
dugc xem 1a phuong thic co ban, phd bién
va cling khé hiéu qua trong thyc té vi phuong
thirc nay bao dam cac VBTT duoc chuyén
dén tan tay nguoi duoc tong dat ma khong
qua bit ki mot bén thir ba nao.

Chu the dugc téng dat truc tlep VBTT
dan sy gdm ¢4 nhan va co quan, to chic.
Néu tong dat truc tiép cho ca nhan thi ngudi
duoc téng dat sau khi nhan dugc VBTT dan
su phai ky nhan vao bién ban hodc sb giao
nhan VBTT, thoi diém tinh thoi han t6 tung
1a ngay ma nguoi dugc tong dat nhan duogc
VBTT. Néu tong dat truc tiép cho CO quan,
t6 chirc thi phai tong dat truc tiép cho ngudi
dai dién theo phap luat hoac ngudi chiu trach
nhiém nhan vin ban cia co quan, t6 chirc
do6 va phai duogc nhu'ng nguoi nay ky nhan,
truong hop co quan, to chire dugc cap, tong
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dat, thong bao c6 ngudi dai dién tham gia to
tung hoac cur nguoi dai dién nhan VBTT thi
nhitng nguoi nay ky nhan VBTT do.

Véi viéc tong dat VBTT dan su truc tiép,
nguoi duoc téng dat phai co trach nhiém
cung cap dia chi ma cac duong sy di thoa
thuan dé Toa an c6 thé tong dat dén dia chi
d6, hodc trong truong hop nguoi duoc cap,
tong dat, thong bao di chuyén dén noi cu
tra moi thi phai c6 trach nhiém thong bao
cho Toa 4n viéc thay d6i noi cu tri dé Toa
an téng dat theo dia chi noi cu trd médi cua
ho. Trong truong hop nguoi duoc téng dat
da thay d6i dia chi noi cu trd nhung khong
thong bao cho Toa 4n vé viéc thay doi nay
din dén viéc Toa an khong thuc hién téng
dat truc tiép duoc thi Toa an sé€ téng dat theo
hinh thtrc niém yét cong khai hodc thong bao
trén phuong tién thong tin dai chung. Co thé
thiy, phap lut t6 tung dan su cling da ton
trong toi da nguyén tac tu do ¥ chi, cling
nhu d3 tao diéu kién tdi da cho cac duong
su trong qua trinh t6 tung khi dﬁ cho phép
nguoi duoc tong dat duoc quyen lga chon
dia diém nhan vin ban tong dat sao cho
thuan tién nhat. Tuy nhién, khong phai trong
moi trudng hop nguoi duoc tong dat déu ky
nhan VBTT. Do d6, néu nguoi duoc tong
dat tir chdi nhan VBTT thi ngudi thuc hién
viéc tong dat phai 1ap bién ban trong d6 néu
0 ly do cua viée tur chdi, ¢6 xac nhan cua dai
dién t6 dan phd hodc Cong an xa, phudng,
thi trdn vé viéc nguoi do tu chdi nhan VBTT
va bién ban nay dugc luu trong hd so vu
an. Hodc mot truong hop khac, nguoi dugce
téng dat khong c6 mat tai dia chi da thong
béo voi Toa an dé nhan duoc vian ban téng
dat, néu viéc vang mat nay dién ra thuong
xuyén c6 thé anh hudng dén hoat dong tong
dat tryc tiép VBTT thi nguoi than thich c6
du nang lyc hanh vi dan sy cung noi cu tra
v6i ngudi duoc téng dat hodc to truong to
dan phé, truong thon, lang, ép, ban, budn,
phum, séc 13 nhitng ngudi ndm rd tinh hinh
cu tri cia nguoi dan tai dia phuong cling



nhu tan suat hién dién ctia ngudi duoc téng
dat tai noi cu trd cling 1a chi thé dugc quyén
nhan thay VBTT duoc tong dat cho nguoi
duoc tong dat nhung dang ving mit, nguoi
nhan thay ciing phai ky nhan hoic diém chi
va cam két giao lai tin tay ngay cho nguoi
duoc tong dat.

Tai Cong hoa Phap, phuong thirc tong dat
truc tiép cling dugc ghi nhan trong BLTTDS,
theo d6 viéc tong dat thong qua Thira phat
lai phai duoc thuc hién bang phong bi hoic
bia, qua duong buu dién hodc chuyén phat
truc tlep dén tan tay nguoi nhén, ngay nguoi
duoc téng dat nhian dugc vin ban téng dat
la ngay ghi trén bién nhan hodc chu thich*.
Néu tong dat cho doanh nghiép thi phai giao
VBTT cho ngu:(n dai dién hop phap, nguoi
dugc uy quyén hodc bat ky nguoi nao dugc
trao quyén cho muyc dich nay. Néu khong thé
téng dat truc tiép cho nguoi duoc téng dat
thi thira phat lai c6 thé giao ban sao VBTT
cho bat ky ngudi ndo c6 mat, co thé 1a nguoi
tréng coi toa nha hodc 1 hang x6m véi diéu
kién 1a ngudi nay cho biét théng tin vé ho tén,
dia chi, trinh bay nang luc cua minh va ky
tén trén bién nhan, day dugc xem la phuong
an cudi cting. Thira phat lai phai dé lai noi cu
tru, noi ¢ cia duong sy mot giéy bao vé viée
da giao ban sao, co ghi rd ban chét cia vin
ban, tén cua nguoi dé don cung vdi nhitng
chi dan can thiét lién quan dén nguoi duoc
giao ban sao°.

Tai Lién bang Nga, phuong thuc tong dat
tryc tiép VBTT ciing dugc ghi nhan tai Diéu
116, 117, 118 BLTTDS®. VBTT phai tong
dat tryc tiép 1a gidy goi cua Toa an. Theo
do gidy goi ctia Toa an dugc téng dat truc
tiép cho nguoi d6 voi vige tra lai cudng bién
lai glay goi co chir ky cua nguoi dugc tong
dat, néu téng dat cho to chuc thi gidy goi to

9 Pitu 667 BLTTDS Cong hoa Phap, xem
LEGITEXT000006070716/, truy cap ngay 11/05/2024.
 Piéu 655 BLTTDS Coéng hoa Phap, xem
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chtrc duoc téng dat cho ngudi co chL'rc vu va
ngudi nay phai ky xac nhan vao cuong bién
lai cua giay goi. Trong truorng hop giay g01
ctia Toa an khong dugc tong dat truc tiép
do nguoi dugc Toa an triéu tap khong co
mit tai noi sinh sdng thi gidy goi s& duoc
trao cho mot trong nhirng thanh vién (nguoi
thanh nién) gia dinh ciia nguoi dugc triéu
tap, v6i diéu kién nguoi ndy déng ¥ chuyén
gidy goi cuia Toa an cho ngudi duoc Toa an
triéu tap. Néu nguoi dugc téng dat tir chdi
tiép nhan gidy goi hodc gidy bao ctia Toa an
thi gidy goi s& dugc tra lai Toa an va ngudi
duoc téng dat dugc coi la da dugc thong
bao vé thoi gian va dia diém xét xr vu an
hodc thoi gian va dia diém thyuc hién hoat
dong to tung.

Nhu véy, dbi voi phuong thic tong dat
truc tiép VBTT, phap luat cua Viét Nam,
Phép, Nga déu c6 nhimg diém tuong dong,
theo d6: Phap luat cua ca ba nudc déu quy
dinh phuong thirc téng dat truc tiép 1a viéc
giao tan tay van ban dén cho nguoi duoc
tong dat, néu nguoi dugce tong dat 13 to chirc
thi van ban tong dat dugc giao cho ngudi dai
dién hop phap hodc nguoi dugc uy quyén
nhén vin ban tng dat va ngudi duoc téng
dat phai ky vao bién lai hodc s6 giao nhan.
Trong trudng hop ngudi dugc téng dat
khong c6 mit tai dia chi tong dat, thi nhiing
ngudi c6 moi quan hé than thich véi nguoi
dugc tong dat (ngudi than thich c6 du ning
luc hanh vi dan su) hodc nhitng ngudi khac
¢6 mdi quan hé quen biét thudng xuyén voéi
nguoi dugc tong dat nhu hang xom, quan 1y
toa nha ciing 14 nhitng chu thé duoc quyén
nhén vin ban téng dat thay cho nguoi dugc
téng dat voi diéu kién ho cung cép thong tin
ca nhan cua minh va dong ¥ chuyén vin ban
tong dat cho ngudi duoc téng dat.

tai:  https://www.legifrance.gouv.fr/codes/texte lc/

tai:  https://www.legifrance.gouv.fr/codes/texte lc/

LEGITEXT000006070716/, truy cap ngay 11/05/2024.
9 Nguyén Ngoc Khanh - Tran Van Trung, tldd, tr. 110 - 111.
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Thir hai, téng dat qua dich vu buu chinh
hodc nguoi thir ba dwoc uy quyén thuc hién
vigc tong dat.

Dich vu buu chinh la hoat dong chap nhan,
van chuyén va phat buu guri bang cac phuong
thirc tir dia diém ciia nguoi giri dén dia diém
cua nguodi nhan qua mang buu chinh, trur
phuong thirc dién tir. Téng dat qua dich vu
buu chinh dugc xem la mot trong nhing
phuong thirc téng dat phd bién nhat hién nay
boi thé manh vé nhan luc va vat luc, mang
ludi van chuyén cta cac to chic dich vu buu
chinh ciing ngay cang duoc nang cao dé dap
g v6i nhu cau chuyén phat hang hoa, ho so
tai liéu cta cac cha thé trong xa hoi.

Tuy nhién, boi vi phuong thirc tong dat
nay c6 su tham gia cta bén thir ba 14 t6 chic
cung cép dich vu buu chinh, nén rat co thé
xay ra truong hop VBTT bi that lac hoic pho
bién hon 14 van ban khong dugc giao dén tan
tay nguoi dugc tong dat. Thiy trudc dugc
kha ning d6, khoan 2 Piéu 175 BLTTDS
nam 2015 quy dinh viéc téng dat VBTT dan
su qua dich vu buu chinh phai bang thu bao
dam va c6 xac nhan cua nguoi nhan VBTT,
van ban c6 xac nhan phai duoc chuyén lai
cho Toa an, thoi diém dé tinh thoi han t6 tung
la ngay ho xac nhan da nhan dugc VBTT do
t6 chtrc dich vu buu chinh chuyén dén. Thu
bao dam dugc xem nhu 13 mot bang ching
xac nhan réng nguoi duogc téng dat da nhan
dugc VBTT, trong thu bao dam thé hién cu
thé thong tin ciia ngudi nhan, thoi gian nhan
va c6 chir ky xac nhan cta ngudi nhan van
ban. Hién nay, cac t6 chirc dich vu buu chinh
trién khai rat nhiéu dich vu cong thém dé phu
hop véi cac nhu cau cta x3 hoi nhu dich vu
“phat dong kiém”, dich vu “bao phat”, dich
vu “phét hoa toe. .. Trong s6 cac dich vu cong
thém ctia to chtre dich vu buu chinh thi dich
vu “béo phat” 1a dich vu dugc su dung phé
bién nhat c¢6 kém theo thu bao dam phu hop
v6i quy dinh tai khoan 2 Piéu 175 BLTTDS

7 Nguyén Ngoc Khanh - Tran Vin Trung, tldd, tr. 110.
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nam 2015. Theo d6 “bdo phat” la mdt dich
vu dugc kem theo dich vu buu chinh khi
nguoi gui co yéu ciu cong ty van chuyén
cung cap bang ching c6 chir ky xac nhan
ctia nguoi nhan trén phiéu bao phat hodc trén
mau bién nhan cua nguoi nhan dé chuyén lai
cho ngudi guri. Thong qua chimg ctr 1a phiéu
bao phat, Toa an s& xac dinh dugc thoi gian
nguoi dugc téng dat nhan duoc VBTT, thoi
gian nay chinh 1a cin cir dé Toa an tinh thoi
han t& tung cta vu an dan suy.

Ngoai phuong thirc tng dat qua dich vu
buu chinh, VBTT con duogc téng dat thong
qua ngudi thir ba dugc uy quyén thuc hién
viéc téng dat, chu thé nay sau khi thyc hién
viéc tong dat VBTT phai thong bao ngay két
qua cua viéc téng dat cho Toa an hoac co
quan ban hanh vin hanh t6 tung do.

Tai Phap, phuong thic tong dat qua dich
vu buu chinh (duong buu di¢n) cling dugc
ghi nhan tai Piéu 667 BLTTDS, phuong
thire téng dat qua dudng buu dién ciing bao
dam phai c6 day du chit ky ciia nguoi nhan
hodc phai c6 gidy bién nhan dé xac dinh thoi
gian nguoi nhan nhan dugc van ban téng dat.
Cong hoa Phap khong ghi nhan phuong thirc
tong dat VBTT thong qua ngudi thir ba dugc
iy quyén boi theo phéap luat té tung dan sy
nuée nay, Thira phat lai 1a cha thé duy nhét
thuce hién nhiém vu téng dat VBTT.

D41 voi phap luat t6 tung dan su Lién
bang Nga, theo quy dinh tai khoan 1 Picu
115 BLTTDS’, giay goi va glay bao cua Toa
an ciing c6 thé duoc chuyén dén cho nguoi
nhan theo duong buu dién va thoi han tong
dat gidy bao cho ngudi nhan dugc xac dinh
theo cach thirc cuia co quan buu dién hodc
dua trén gidy bao lai cho Toa an. Ngoai ra,
gidy goiva gidy bao ctia Toa an c6 thé dugc
chuyén dén nguoi nhan thong qua phuong
thirc giao cho ngudi dugc Toa an iy nhiém
néu dugc ngudi tham gia t6 tung dong v, sau
khi thuc hién viéc chuyén gidy goi va gidy



bao cua Toa an dén cho ngudi nhan, nguoi
duoc Toa an Gy nhiém c6 nghia vu gui lai
Toa 4n cudng bién lai ciia gidy goi hodc ban
sao gidy bao c6 chit ky xac nhan ctia ngudi
dugc tong dat.

Nhin chung, phap luat t6 tung dan su cta
Viét Nam, Phéap, Nga déu ap dung phuong
thure téng dat VBTT qua dich vu buu chinh
va phai co6 sy xac nhan tir ngudi nhan nhu thu
bao dam, chir ky ctiia nguoi nhan hodc gidy
bién nhan. Ca 3 nudc cling ap dung phuong
thire téng dat VBTT thong qua mot chu thé
khac duoc Toa an ty quyén va chu thé nay
phai c6 trach nhiém bao céo lai cho Toa an
vé két qua tong dat.

Thit ba, tong dat bang phwong tién dién tir
theo yéu cdu cia dwong sw hodc nguoi tham
gia 16 tung khdc phi hop véi quy dinh cia
phap ludt vé giao dich dién tir.

Nim bt duogc xu hudng phat trién nhanh
chong khoa hoc va cong ngh¢, BLTTDS nam
2015 da ghi nhan thém phuong thirc tong dat
bang phuong tién dién tu, day duoc xem 1a
mot budc tién mai trong qué trinh cai cach
hé¢ thong tu phap. Tong dat bang phwong
tién dién to dugc thuc hién theo yéu cau
ctia duong sy hodc nguoi tham gia té tung
khac, viéc thuc hién phuong thirc nay phai
tuan thu theo quy dinh ctia phap luat vé giao
dich di¢n tr va theo hudng dan cua Toa an
nhan dan t6i cao. Theo Diéu 20 Nghi quyét
s6 04/2016/NQ-HDTP cta Hoi dong Tham
phan Toa an nhan dan t6i cao huéng dan thi
hanh mét sd quy dinh ctia BLTTDS, Luat
T tung hanh chinh ndm 2015 vé gui, nhan
don khoi kién, tai liéu, chimg cir va cép, tong
dat, thong bdo VBTT bang phuong tién dién
tu, truong hop nguoi khoi kién, ngudi tham
gia to tung da dang ky giri va nhén, dang ky
nhan thong di¢p dir li€u dién tir véi Toa an
va dugc Toa an chép nhan thi VBTT do Toa
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an ban hanh theo quy dinh cta phap luat t6
tung phai duoc Toa an gui tir Cong thong tin
dién tir caa Toa an dén dia chi thu dién tu
da dugc dang ky ctua nguoi khoi kién, nguoi
tham gia t6 tung trong thoi han phap luat quy
dinh. Ngoai VBTT, Toa an con c6 thé tong
dat thong di¢p dir licu dién tir, day 1a dir li¢u
dién tir dugc tao ra, gui di, nhan va luu triv
bang phuong tién dién tir tir don khoi kién,
tai li€u, chung ctr, VBTT da dugc ban hanh
theo quy dinh cta phap luat.

Hién nay, Toa 4n nhan dan TP. Hd Chi
Minh dang trién khai viéc 4p dung phuong
thae tong dat dién tir v6i dinh hudng dé
phuong thirc nay dan dan thay thé phuong
thire téng dat truyén thong nham t6i wu hoa
nguén nhan lyc va vat luc. Theo dé an téng
dat dién tir ma Toa an nhan dan TP. Ho Chi
Minh xay dung, phuong thic tong dat dién
tir chi dugc thyuc hién khi duong su dong ¥
bang van ban. Khi d6, duong su cung cap dia
chi email, $6 dién thoai cho Toa an. Thu ky
s& sir dung email cdp cho ting Tham phan,
Thu ky dé ding nhap vao phan mém quén 1y
téng dat dién tir cia Toa an va nhap thong tin
vu, viéct. Puong su s& nhan duoc tin nhin
chtta ma OTP qua sb dién thoai va thu dién
tir v6i ndi dung hudng dan truy cap vao trang
thong tin dién tir cia Toa an nhan dan TP. H6
Chi Minh dé nhan VBTT duoc tong dat.

Pbi véi cac qudc gia c6 hé thdng phap
ludt tién bo trén thé gidi, dac biét 1a Han
Quéc, tong dat bang phuong thire dién tir da
trd thanh mot phuong thirc hiru ich dé qudc
gia nay tiét kiém thoi gian, chi phi loai bo
céc thu tuc can thiét, nham nang cao sy tin
tuong cuia nguoi dan vao hé thong td tung
quéc gia. Tai Han Qudc, cac VBTT nhu don
khoi kién va tai liéu dinh kém, van ban tra
161 don, vdn ban chuan bj tranh tung, ban an,
quyét dinh cta Toa an, téng dat déu duogc

® Minh Hai, Toa dn nhdn ddn Thanh phé Ho6 Chi Minh trién khai dp dung téng dat dién tir cac van ban 16 tung,
https://hochiminhcity.toaan.gov.vn/webcenter/portal/hochiminh/chitiettin?dDocName=TAND307287, truy cap

ngay 10/5/2024.
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thyuc hién théng qua hinh thirc dién ti°. Tong
dat thong qua hinh thirc dién tr theo phap
luat Han Quéc la téng dat béng tin nhén dién
thoai va thu dién tr, duong su phai ¢ trach
nhiém xac nhan tai hé thong t6 tung dién tur
trong thoi han mot tuan, qué thoi han d6 ma
duong sy khong xac nhan thi dugc xem la
nhan dugc van ban téng dat. Ngoai ra, Han
Qudc con sir dung mot hé théng quan 1y dién
tir d& quan 1y cac thong tin vé tién trinh va
két qua cua viéc téng dat ho so, thong quan
hé théng nay Thadm phan hodc Hoi dong xét
xir khi can thiét ciing c6 thé tra ctru cac thong
tin vé tong dat cua duong sy, kiém tra cac
béo c4o tong dat cho duong su.

Ngoai Han Quéc, Trung Qudc ciing 1a qubc
gia ¢6 ghi nhan viéc téng dat VBTT bang
phuong tién dién tir. Theo Diéu 87 BLTTDS
Cong hoa Nhan dan Trung Hoa, néu c6 su
dong ¥ cua ngudi duge téng dat VBTT, vin
ban ¢6 thé duoc téng dat béng fax, thu dién
tir hodc bét ky phuong tién nao khac mién sao
duong su c6 thé xac nhan vé viéc nhan VBTT,
ngoai trir trudng hop ban an, quyét dinh va
tuyén bd hoa giai. Véi cac hinh thuc t6 tung
d6 thi ngdy VBTT duogc téng dat bang fax
hodc email dén hé théng dia chi cua cac bén
s& duoc coi 1a ngay tong dat'.

Nhu vy, tong dat bang phuong tién dién
tir déu dugc ghi nhan trong phap luat t6 tung
cua Viét Nam, Han Quéc, Trung Quéc. Diém
chung cta phuong thic téng dat nay o phap
ludt ciia ba qudc gia 13 déu gui van ban thong
bao qua tin nhan trén dién thoai hodc qua thu
dién tir ctia duong sy. Tuy nhién, néu ¢ Trung
Qudc va Han Quéc, phuong thic tong dat
bang phuong tién dién tir di tré nén pho bién
va tr¢ thanh cong cu hitu hiéu giup Toa an
giam bt ap luc cong viée song van bao dam
hi¢u qua cua hoat dong xét xur, thi & Viét Nam
phuong thirc tong dat nay mic du da dugc ghi

nhan trong quy dinh phép luat nhung duong
nhu con kha méi mé, chi méi dugce trién khai
ap dung tai mot vai Toa an cap thanh phd, tiéu
biéu 12 Toa 4n nhan dan TP. H6 Chi Minh. Do
do, dé phat huy t6i da hiéu qua cua phuong
thirc tong dat qua phuong tién dién tr, can
ting cuong huéng dan Toa 4n va dwong sy
nam rd hon vé cach sir dung phuong thirc tong
dat nay nhim bao dam hiéu qua cua hoat dong
t6 tung, bao vé kip thoi quyén va loi ich hop
phap ctua duong su.

Thit twe, niém yét céng khai.

Phuong thirc tong dat niém yét cong khai 1a
mdt phuong thirc téng dat VBTT c6 diéu kién,
bdi vi khi Toa an &p dung phuong thirc niém
yét cong khai thi cac thong tin ca nhan cta
duong su va thong tin vé vu 4n sé dugc cong
khai tai tru s& Toa an, UBND cép x4 noi cu
tri hodc noi cu tra cudi cung cua ca nhan, noi
¢6 tru s& hodc tru so cudi cung cua co quan, t6
chire dugc cép, tong dat, thong bao. Phuong
thirc nay c6 nguy co lam 16 thong tin ca nhan
cta duong su, cac ddi tuong Xau co thé sir
dung nhimg thong tin dugc niém yét cong khai
dé thuc hién cac hanh vi trai phap luat nham
truc 1oi, xdm pham dén quyén va loi ich hop
phap cta duong sy. Do d6, phuong thiic tong
dat niém yét cong khai chi duoc Toa an can
nhéc ‘ap dung trong truong hop VBTT khong
thé tong dat tryc tiép cho ca nhan hogc cho co
quan, t6 chtrc. Ban chit cua viéc niém yet cong
khai 1a viéc dan cac VBTT tai cac bang tin,
bang thong béo tai Toa an hoic UBND cap
xa hoéc noi cu tra cia ca nhan, noi co try sé
ctia t6 chirc, day la nhiing noi cong cong nhiéu
nguoi qua lai, dong thoi ciing 1a cac dia diém
¢6 lién quan dén tinh hinh cu tri cia dwong
su, muc dich cua viéc niém yét cong khai la dé
nhiing nguoi nay thdy cac VBTT duoc niém
yet va truyén dat lai thong tin cho nguoi dugce
tong dat trén van ban duoc niém yét.

% Tran Ngoc Dirc - Nguyén Nhat Vi, Tim hiéu vé Toa dn dién ti tai Han Quéc (Phan 2), https://dhcsnd.edu.vn/
tim-hieu-ve-toa-an-dien-tu-tai-han-quoc-phan-2, truy cap ngay 8/5/2024.

10 China International Commercial Court, Civil Procedure Law of the Peoples Republic of China, https://cicc.
court.gov.cn/html/1/219/199/200/644.html, truy cap ngay 5/5/2024.
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Diéu 92 BLTTDS Cong hoa Nhan dan
Trung Hoa ciing ghi nhan, néu khong xac
dinh dugc noi cu tra cta nguoi dugc tong
dat hodc néu tai liéu khong thé dugc tong dat
bang bat ky phuong thirc nao khac thi tai liéu
s& dugc téng dat bang thong bao cong khai
va van ban nay duoc coi la da duoc tong dat
khi d4 troi qua 60 ngay ké tir ngay thong bao
cong khai''.

Co6 thé thiy, phuong thic tong dat VBTT
bang viéc niém yét cong khai 1a phuong thic
téng dat c6 diéu kién, ca phap luat to tung
dan sy cua Viét Nam va Trung Qudc déu ghi
nhan phuong thirc nay chi &p dung khi viéc
tdng dat bang cac phuong thic khac nhu truc
tiép, qua dich vu buu chinh hodc qua bén thir
ba hoic bang phuong tién dién tir khong dugc
bao dam. Vi viéc niém yét cong khai VBTT
s& ¢6 anh huong nhét dinh dén quyén va loi
ich hop phap cta duong su, dic biét 1a quyén
dugc bado mat thong tin cad nhan. Do do, tuy
thudc vao mdi qudc gia phuong thirc niém
yét cong khai s& dugc quy dinh cu thé vé
trinh tu, tha tuc khac nhau, con ¢ Viét Nam,
phuong thirc niém yét cong khai duoc Toa an
xem x&t nhu mot trong nhitng phuong thirc
cudi cung dé quyét dinh ap dung nham bao
dam thoi han giai quyét vu an.

Thir nam, thong bao trén phuwong tién
thong tin dai chung.

Phuong thire thong bao trén phuong tién
thong tin dai ching duogc 4p dung khi c6 can
ctr xac dinh 1a viéc niém yét cong khai khong
bao dam cho nguoi dugc cap, téng dat, thong
bao nhan dugc thong tin vé van ban can dugc
cap, téng dat, thong bao hoidc theo yéu cau
duong su. Phuong tién thong tin dai ching
duoc xac dinh 1a Cong thong tin dién tir cla
Toa an, cac bao ngay, Dai phat thanh hodc
Dai truyén hinh cua Trung wong. Cac VBTT
s& dugc ding trén Cong thong tin dién tir cua
Tda an, trén mot trong cac bao hang ngay cua
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Trung wong trong ba s6 lién tiép va phat song
trén Dai phat thanh hodc Pai truyén hinh cua
Trung wong ba lan trong 03 ngay lién tlep
Néu viéc niém yét cong khai VBTT nham
muc dich dé cho nhiing nguoi xung quanh
khu vuc cu tri ciia ca nhan, noi lam viéc cua
t6 chirc thay dugc thong tin va truyén dat lai
cho nguoi dugc tong dat, mirc do pho bién
cua thong tin chi & khu vuc dia phuong nho
1¢, thi viéc thong bédo trén phuong tién thong
tin dai chung s¢ lam cho thong tin tong dat
dugc phd bién véi quy mo toan quoc nguoi
dan cta ca nudc déu co thé nim bat dugc
thong tin lién quan dén hoat dong té tung
nguoi dugce tong dat. Do d6, néu xét theo
trinh tu wu tién cua cac phuong thire tong dat
VBTT, phuong thic thong bédo trén phu:ong
tién thong tin dai ching la phuong thirc tong
dat cudi cing ma Toa an co thé xem xét dén
sau khi di 4p dung tit ca cac phuong thirc
téng dat tir khoan 1 dén khoan 3 Diéu 173
BLTTDS nam 2015.

Thir sdu, tong dat bang phwong thirc
khac theo quy dinh tai Chuwong XXXVIII cua
BLTTDS nam 2015.

Diéu 474 BLTTDS nim 2015 quy dinh
cac phuong thire téng dat ma Toa an ¢ thé
lua chon dé ap dung khi tong dat VBTT cho
duong sy & nudc ngoai. Co thé noi, viée
tong dat VBTT cho duong su ¢ nudc ngoai
la mot trong nhitng hoat dong tuong trg tu
phéap vé dan su, duge quy dinh tai khoan 1
Piéu 10 Luat Tuong trg tu phap nam 2007.
Vé&i yéu té nude ngodi, cac phuong thirc
téng dat VBTT tai Diéu 474 BLTTDS nim
2015 khi dugc thuc hién phai tuan thu theo
cac quy dinh tai didu udc qudc té ma Viét
Nam la thanh vién, c6 thé ké dén Cong udc
Lahay nim 1965 quy dinh vé Téng dat ra
nude ngoai gidy to tu phap va ngoai tu phap
trong Iinh vyc dan sy va thuong mai c6 hiéu
luc tai Viét Nam tur ngay 01/10/2016. Theo

' China International Commercial Court, Civil Procedure Law of the People’s Republic of China, https://cicc.
court.gov.cn/html/1/219/199/200/644.html, truy cap ngay 5/5/2024.
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quy dinh ctia Cong udc Lahay nam 1965,
viéc tong dat VBTT cho dwong su ¢ nudc
ngoai dugc thuc hién thong qua kénh co
quan Trung wong cua nudc duge yéu cau
(Diéu 2 dén Diéu 6) hoic téng dat thong qua
cac kénh khéac nhu kénh 1anh sy, kénh ngoai
giao (Piéu 9), cac kénh chuyén phat khac
(Diéu 11). Cac kénh tong dat nay duoc qubc
gia lya chon sao cho phu hop nhét véi tinh
hinh thuc té caa duong s, do d6 gia tri phap
1y cua viéc téng dat van ban thong qua cac
kénh nay déu nhu nhau. Viéc st dung nhiéu
kénh téng dat s& hd tro rat nhiéu cho cong
tac ty thac tu phap cia co quan c6 thim
quyén ctia Viét Nam hodc co quan c6 tham
quyén cua nudc ngoai trong qua trinh gidi
quyét vu viée dén sy co yéu t6 nudc ngoai,
rat ngan thoi gian téng dat vin ban nhung
van bao dam vu an duogc giai quyét khach
quan, cong bang, biao dam quyén va loi ich
cua cac bén.

Nhu vay, qua nghién ctru phap luat to tung
dan su vé téng dat VBTT 6 trén cho théy, vé
chu thé va cac phuong thirc tong dat VBTT,
Viét Nam c6 nhitng quy dinh khéc biét so véi
cac nudc nhu Phap, Nga, Trung Qudc, Han
Quéc. V& chu thé téng dat VBTT, néu nhu
Thira phat lai 1a cha thé duy nhat thyc hién
viéc téng dat VBTT ¢ Phap, 1a nhan vién buu
ta néu ho so tai liéu duoc téng dat theo hinh
thirc chuyén theo buu dién va nguoi dugce
Toa an uy nhiém néu hod so dugc téng dat
theo hinh thire tong dat truc tiép cho nguoi
nhan ¢ Nga, thi tai Vié¢t Nam ngoai cac chu
thé no6i trén, BLTTDS nam 2015 con ghi
nhan thém UBND cip xa noi nguoi tham gia
tb tung dan su cu tri hodc co quan, td chirc
noi nguoi tham gia tb tung dan sy lam viéce,
duong su, nguoi dai dién cuia duong su hoac
ngudi bao vé quyén va loi ich hop phép cua
duong sy ciing 13 nhitng chi thé c6 thé téng
dat VBTT theo yéu cau ctia Toa an. Déi voi
cac phuong thire téng dat, quy dinh ctia phap
luat Viét Nam ciing c6 nhiéu nét trong dong
so voi quy dinh cta Phap, Nga, Trung Quéc,
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Han Quéc. Riéng dbi voi phuong thirc tong
dat bang phuong tién dién tir, Viét Nam can
chu y va huéng dan cy thé hon vi hlen nay
cac qudc gia trén thé gidi da ap dung rat thanh
cong phuong thirc nay trong hoat dong téng
dat vin ban, khong nhiing tiét kiém duogc
nhan lyc va vat lyc ma con nang cao hiéu
qua quan 1y ctia Toa an. O Viét Nam, phuong
thirc nay mdc du da duogc phap luat quy dinh,
nhung vi chua duogc huéng dan cu thé va ap
dung pho bién nén chua dugc trién khai rong
rai trong hoat dong t6 tung; phuong thic nay
dudng nhu chi ton tai trén “gidy”, chua phat
huy hét cong dung trong hoat dong tong dat
VBTT so v6i nhitng phuong thire con lai. Do
d6, can phai diy manh viéc ap dung téng dat
dién tir vao thuc té, ban hanh van ban hudng
dan cu thé dé gitp doi ngil can bo Toa an
cung nhu nguoi dan hiéu 1 vé cach sir dung
khi c6 yéu cau ve nhan va gui van ban téng
dat t6 tung, viéc trién khai phai duoc ap dung
déng bd trong toan bd hé théng Toa an, cac
dia phuong.

C6 thé thiy rang, phuong thirc tong dat
van ban & Viét Nam van di theo 16i truyén
thdng lam theo dung quy dinh trong luat, con
néu khong quy dinh rd trong luat hay trong
cic van ban huéng dan thi chi mang tinh
ap dung thur nghiém. Do vay, Viét Nam can
hoan thién cac quy dinh phap luat Vé téng dat
VBTT theo ca hai hinh thirc truc tiép va tryc
tuyén dé phu hop véi thoi dai cong ngh¢ sO
nhu: (i) Quy dinh gidi han cac chi thé c6 thé
téng dat theo hinh thirc tryuc tiép theo hudng
cac chu thé d6 phai c6 chuyén mén, dugc tap
huan nghiép vu tong dat dé co thé xir 1y cac
tinh hudng phat sinh trong thuc té&; (ii) Xy
dung ché tai ap dung ddi véi cac trudong hop
sai pham trong hoat dong tong dat; (iii) Tang
cuong hon nita hoat dong cua Thira phat
lai tai cac dia phuong c6 lugng an 16n; (iv)
Nganh Toa an phdi hop vé6i cac co quan lién
quan xdy dung mot hé thong tong dat bang
phuong tién dién tir dé str dung, chi phi ré, an
toan va bado mat thong tinm
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