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CUNG BAN POC

Kinh guwi ban doc Tap chi Nghién ciru ldp phap,

Trai qua 20 nim xay dung va phat trién, Tap chi Nghién ctru 1ap phap ludn danh
su wu tién cho cac bai viét phuc vu hoat dong cua Quéc héi, cac co quan cua Quéc
hoi, cac co quan thudc Uy ban thuong vu Qudc hoi va dai biéu Quéce hoi, khong ngimg
d6i moi, sang tao tir hinh thire dén noi dung dé ngay cang nang cao vi thé, vai tro ciia
Tap chi trong viéc xay dung dién dan 1y luan va thyc tién vé Nha nudc, Phap luat va
Chinh sach.

Dé gop phan phuc vu c6 hiéu qua hoat dong cta Qudc hoi va dai biéu dan cir, nhan
ky niém 20 ndm ngay thanh 1ap Tap chi Nghién ctu Lap phap (14/12/2000-14/12/2020),
Tap chi m¢ Chuyén muc méi “Chinh quyén dia phwong”, dang tai nhimng bai viét phan
anh kinh nghiém thuc tién trong t6 chuc va hoat dong cua Hoi déng nhan dan (HDND),
cac co quan cia HDND, dai biéu HDND céc cap. Viéc mé Chuyén muc “Chinh quyén
dia phwong” 12 budc d6i méi cta Tap chi cho phut hop véi nhu cau cung cép thong tin
va xu thé phat trién cua Quéc hoi nhidm hién thuc héa muc tiéu xay dung Nha nudc
phap quyén Viét Nam ctua Nhan dan, do Nhan dan, vi Nhan dén.

Chuyén muc chinh quyén dia phwong trén Tap chi NCLP sé tap trung vao cac chu
dé chinh sau day:

Mot la: Nhém céac van dé lién quan truc tiép dén td chirc cta chinh quyén dja
phuong (co cdu t6 chire, diéu kién bao dam, méi quan hé cong tdc, ché dé chinh
sach....).

Hai la: Nhém céc van dé vé hoat dong cuia chinh quyén dia phuong duoc quy dinh
trong cac luat vé t6 chic (trinh tw thi tuc; chire ndng, nhiém vu ciia tirng chii thé trong
tirng cdp chinh quyén; viéc phdn cdp, phan quyén giita cdc cdp chinh quyén...).

Ba la: Nhém cac van dé lién quan dén hoat dong cta chinh quyén dia phuong dugc
quy dinh tai cac luat chuyén nganh.

Chuyén muc “Chinh quyén dia phwong” s& xuat hién trén Tap chi Nghién ctru 1ap
phap tir thang 10/2020. R4t mong nhan duoc su hudng tmg cua quy vi doc gia, cac vi
dai biéu Qudc hoi, dai biéu HDND, chuyén gia, cic nha khoa hoc.

Xin tran trong cam on!
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1. Khai quat vé cong ly

Cong Iy 1a mot thuat ngit rat quen thudce

Tém tit:

Cong ly va tu phép 1a hai khai niém c6 mdi quan h¢ méc dinh, tac
dong qua lai lan nhau, trong d6 cong ly vua la nén tang, vira 1a
muc tiéu, dong thoi 1a tiéu chi danh gia nén tu phap ciia mdi qudc
gia. O Viét Nam, bao vé cong ly da dugce xdc dinh la mot trong
nhig muc ti€u quan trong nhat cua cai cach tu phap, gan véi hoat
dong tu phap ma trong tm la hoat dong xét xur cua toa an. Bai viet
phan tich moi quan h¢ giira cong 1y va hoat dong tu phap, dac biét
la hoat dong xét xr cuia toa an; vi tri, vai trd cia viéc bao vé cong
ly trong cai cach tu phap, dong thoi xac dinh nhimng han ché, tir do
201 md nhitng giai phap thyc hién muc ti€u bao v¢ cong Iy trong
cai cach tu phap ¢ Viét Nam hién nay.

Abstract:

Justice and judicial are two concepts that have a default
relationship, interact with each other, in which justice is both a
foundation, a goal and a judicial evaluation criterion of each
nation. In Vietnam, ‘justice protection’ has been identified as one
of the most important goals of judicial reform, associated with
judicial activity that focuses on judicial activities of the court. In
the article, the authors analyze the relationship between justice and
judicial activity, especially the court’s judicial activities; the
position and role of justice protection in judicial reform, and at the
same time identify limitations, thereby suggesting solutions for the
implementation of the goal of justice protection in judicial reform
in Vietnam.

rong. Trong thuc té, nhan thirc vé cong ly co
tinh dong va md, phan anh dac trung cua céac

trong doi séng. Vi vay, tir xua dén nay, cong
Iy d4 1a d6i twong nghién ctru ctia nhidu tac gia
& nhiéu nudc trén thé gidi, xem xét van dé tir
nhiing goc d6 va linh vuc khac nhau. Tuy
nhién, cho dén nay van chua c6 dinh nghia
chung, théng nhét vé& cong 1y cho toan nhan
loai, boi day 1a mot khai niém c6 ndi ham rat

i
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nén van hod khac nhau, va c6 sy thay doi trong
nhitng bdi canh lich sir cy thé.

O Viét Nam, khai niém “cong ly” duoc
hiéu twong dwong voi thuat ngit justice’
trong tiéng Anh. Tir dién Cambridge gidi
thich justice 1 sy cong bang trong d6i xu;
hay 14 hé thong phap luat cia mot nudc;



hodc 13 ban chat cua cong bang va quyén'.
Trong céc tir dién Tiéng Viét, cong 1y duoc
dinh nghia 1a: “I& phai, 1& céng bang, vo tu,
khach quan, khong thién 1éch™?, “sy nhan
biét diing dén va ton trong theo 1& phai cac
quyén loi ich chinh dang ctia moi ngudi™;
cong 1y thuong duoc hiéu trong mbi lién hé
v&i phap luat va toa an: “Phap luat, toa an la
hién than ctia cong 1y7...

Nhin tir phuong dién triét hoc, cong 1y
1a pham trui ¢6 tinh lich sir, gan v6i qua trinh
phat trién cta xa hoi loai nguoi. Cong ly da
duoc d& cap trong nhiéu thu tich cta nhan
loai ngay tu thoi cod dai (BO luat
Hammurabi®, Sach Kinh Thanh (chuong
Sang thé ky)%; V& kich Antigone cuia nha
soan kich Sophocle’...). Tu tuéng vé cong ly
tiép tuc dugc phat trién trong thoi ky trung
dai, can hién dai cho t6i hién dai boi hau hét
nhirng nha triét hoc ndi tiéng nhu Plato,
Aristotle, Cicero, David Hume, John S. Mill,
Robert Nozick, Karl Marx, John Rawls,
Michael Sandel,...

Céc nha triét hoc dd phan tich cong 1y tir
nhiéu gbc dg. Vi du, Socrate va Plato xem
cong 1y nhu 13 mot khai niém thé hién pham
hanh va sy hai hoa ctuia con nguoi voi cong
ddng. Aristotle nhdn manh yéu t6 dao dirc va
xem cong 1y nhu la muc ti€u, gia tri quan
trong nhat dé dam bao su phan phdi cong
bang cho xa hoi. Ong chia cong 1y thanh

Ra doi khoang tur nam 1792-1750 TCN.

496-406 TCN.
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“cong ly cai tao - noi ma toa an sua chira mot
16i 1dam do mot bén pham phai d6i v6i bén
khac, va cong 1y phan phdi - thé hién cach
thue, nd lyc dé bao dam cong béng cho moi
ngudi, ding theo nhirng gi ma mdi ngudi
xtng dang dugc huong” 8.

Trong thoi hién dai, mot s6 hoc gia da
phat trién quan diém vé cong 1y theo mot
hudng méi, trong d6 tiéu biéu 1a John Rawls.
Ong nhén manh khai niém cong 1y nhu 1a sy
cong bang (justice as fairness) 1a niém tin
cua phap luat, 1a hat nhan cta dao duc va la
diéu kién tién quyét ctia xa hoi cong dan -
nhimg yéu t6 dong vai tro nén tang cho hop
tac va viéc phan phdi cac loi ich trong xi
hoi°. Nha triét hoc Michael Sandel, thong
qua viéc phan tich cac 1y thuyét vé cong ly
clia cac nha tu tuong co dai, da két luan:
“cong 1y 1a khong chi quan tdm dén ‘ti da
hanh phuc, lgi ich’ va ‘quyén’, ma ké ca
nhiing van dé vé ‘dac hanh, loi ich chung’
déu phai duoc can nhic va khong thé thay
thé trong thoi dai nay”!°,

Du vay, nhin chung, c6 thé thay, cac nha
triét hoc tir trude toi nay deu cho rang, cong
ly bét nguon tlr nhu cau vé trat tu xa hoi. Mot
x hoi can c6 cong 1y dé co trat tu, tir d6 6n
dinh, phat trién. Nguoc lai, trat tu va sy on
dinh 1a nhitng yéu té can thiét dé thuc thi
cong ly.

Trong mdi quan hé vé&i phap luét, cong

Justice, Cambridge Dictionary, https://dictionary.cambridge.org/dictionary/english/justice.
Tir Dién Tiéng Viét (1999), Nxb. Tir dién Bach Khoa, tr.210.

GS. Nguyén Lan (2006), Tir va ngit Tiéng Viét, Nxb. Téng hop Tp. Hd Chi Minh.

Tir Dién Tiéng Viét (1999), Nxb. Tir dién Bach Khoa, tr.210.

Ra doi khoang tir nam 1400-400 TCN vd&i cau chuyén Vuon dia dang.

Raymond Wacks, Triét hoc luat phap (Pham Kiéu Tung dich), Nxb. Tri Thuc, nam 2011.
Xem John Rawls, “Justice as Fairness: Political not Metaphysical,” Philosophy and Public Affairs 14

(Summer 1985): 223-51. Cling xem: A Theory of Justice by John Rawls, Cambridge, Mass.: The Belknap
Press of Harvard University Press, Copyright © 1971 by the President and Fellows of Harvard College.

10 Nigel Warburton (2011), Interview: Michael Sandel on justice, Prospect Magazine, UK. truy cap
< https://www.prospectmagazine.co.uk/magazine/interview-michael-sandel-on-justice-bbc4-justice-citizens-

guide>
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1y va phéap luat déu 1a két qua cia qua trinh
kham pha, xay dung va cai tao cac mdi quan
hé xa hdi cua con nguoi. Tuy nhién, day
khong phai 1a hai hién tugng cting nhu 1a hai
khai niém dong nhat. Cong 1y xuét hién khi
¢6 x4 hoi, khi con nguoi biét phan biét vé cai
dung, cai sai, diéu tot, didu xau. Vi thé, cong
Iy mang dam tinh chét 1a mot gia tri tu nhién,
dé giup duy tri trat tw, 6n dinh trong xa hoi.
Trong khi do phap luat, mac du vé hinh thirc
1a cac quy tic cur xir chung, mang tinh chat
bat budc véi moi chu thé trong xa hoi, nhung
trong thyc té thuong 14 san pham cua cac nha
nudc, va vi Véy, trong bdi canh xa hoi c6
phén chia giai cap, phap lut cling mang
nang y chi chu quan cua giai cap hay tang
16p thong tri. Ket qua la cong ly, méc du
ciing dugc giai cip thong tri tlep thu, b6
sung vao phap luat nhu la mdt gia tri khach
quan, dé quan 1y x4 hoi mot cach hiéu qua'!,
song dong thoi ciing bi giai cp théng tri
“diéu chinh” dén mot mie do nhét dinh dé
phu hop véi loi ich va muc tiéu cua giai cap
minh. Vi vy, phap luat c6 thé khong hoan
toan mang ban chit cua cong 1y tu nhién,
tham chi c6 nhitng ndi dung trai voi cong ly
tur nhién, ke ca nhirng quy tac duoc giai cap
cam quyen an dinh va cho rang ching mang
ban chat va dé bao vé su cong bang. Trong
truong hop do, cac quy dinh vé cong ly trong
phap luat khong hoan toan ding nghia la
cong 1y. Vé van dé nay, triét gia Thomas
Aquinas (1225-1274) da nhan dinh: ‘Unjust
law are not laws ’—nghia 1a, luat phap khong
cong bang thi khong phai 1a luat phap. Cau
nay ciing c6 thé hiéu theo nghia rong hon d6
la cong 1y tu nhién can duge dit cao hon ca
phéap luat. Nhu vay, bao vé cong ly trong
thuc té cling chinh 1a viéc bao dam cho

nhirng gia tri cao ca cua cong ly tu nhién
duoc hién dién diung dén va toan ven trong
cac van ban phap luat va trong thuc té hoat
dong tu phap, dé duy tri sy cong bang va trat
tu x4 hoi mot cach thuc chit, qua d6 bao
dam niém tin cua nguoi dan vao phap lut.
O Viét Nam, tir trudc dén nay chua c6
mot dinh nghia chung, chinh thic vé cong 1y
dugc néu trong cac van ban cua Pang va
Nha nuée. Cac cong trinh nghién ctru vé van
dé quan trong nay cua gi6i hoc thuat Viét
Nam con it, vi thé cling chua tao ra dugc mot
nhan thirc thong nhat vé cong 1y. Trong khi
trén thé gidi da co nhiéu cong trinh nghién
clru toan dién, chuyén sau vé cac hoc thuyét,
tu tudng, 1y lun vé cong 1y thi & Viét Nam
m&i chi c6 mot s6 nghién ctru dé cap dén van
dé nay. Vi du, tr goc d6 hoat dong xét xur cuia
Toa an, cong 1y duogc hiéu 1a “chuin muc
dao duc xa hoi ma phap ludt ¢ nhiém vuy
duy tri va bao v¢. Hoat dong xét xur 1a hoat
dong truc tiép bao vé cong 1y. Toa an khong
chi phan xét tinh hop phap ma con ca tinh
dung din cta hanh vi. Vi vdy, ngoai cin cir
cua phap luat, tdoa an con can clr vao cong
1y”°12; dudi goc do gia tri xa hoi, “cong 1y la
su nhan thirc dung dan va hanh dong ding
ctia moi chu thé xa hoi vi cong béng, khach
quan, I& phai, phu hop quy luat doi song xa
ho1, dao 1y con nguot, vi thé ché chuyén hoa
thanh cac quy tic diéu chinh hanh vi ctia con
nguoi va duoc thyce hién trong thuc tién doi
song cua con nguoi”. C6 quan diém cho
rang, cong 1y thé hién thong qua mot sb
phuong dién sau: (1) Cong ly luon chura
dung su that khach quan, ton tai doc lap véi
¥y chi chu quan cua con nguoi; (2) Cong ly
t6n trong quyén cong bang, binh dang gitra
con ngudi; (3) Cong Iy c6 mbi lién hé véi

11 Tran Tri Dung (2019) Luén n tién si “Bao vé cong ly trong hoat dong xét xir ctia Toa 4n nhan dan ¢ Viét

Nam hién nay”, Truong Pai hoc Luat Ha Noi.

12 Nguyén, Ding Dung (2012), Toa 4n Viét Nam trong bdi canh xay dung Nha nudc phap quyén, Nxb. Dai

hoc Qudc gia.

13 Pham Hong Thai (2020), Tu tuong vé cong 1y va quyén tiép can cong ly trong phap luat Viét Nam, Tap
chi Khoa hoc Pai hoc Quoc gia Ha Noi: Luat hoc, Tap 36, so 1, tr.15-26.
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yéu td truyén théng van hoa va tin ngudng
boi nhirng yéu t6 ndy anh huéng dén viée
danh gia, lya chon cac gia tri dé danh gia
nhur thé nao 1a dam bao cong 1y, tao ra nhiing
quan niém khac nhau vé cong 1y gitra céac
cong dong, (4) Cong ly c6 lién he chat che
vo1 yéu cau vé tinh logic hinh thirc - thé hién
& yéu cau vé su dong nhat, sy khong mau
thuin va yéu cau vé 1y do day du, yéu cau vé
tinh logic hinh thirc 1am cho s thé hién cong
1y c6 tinh nhat quan va thuyét phuc'“.

Tom lai, c6 thé thdy rang, cong Iy 1a mot
khai niém c6 ndi ham rong va triru tuong,
kho c6 thé dwa ra mot dinh nghia chung cho
tat ca moi nguoi trong moi hoan canh. Tuy
nhién, thong qua nhiing cach hiéu cia cac
nha khoa hoc trén thé gidi cling nhu & Viét
Nam, c6 thé rit ra nhitng thudc tinh co ban
nhat ctia khai niém cong 1y, d6 1a cong bang,
dao durc, phap luat. Cong Iy vé mit c4 nhan
dugc xem nhu mot pham hanh cao ca, con
vé mit x4 hoi duge xem nhu 13 muc tiéu hay
gia tri hudng t6i cia xa hoi dé tao ra sy On
dinh va phat trién. Xét tir goc d6 phap 1y,
cong 1y ton tai doc 1ap va song song voi phap
luat. Néu nhu phap luat hinh thanh va phat
trién dé tao chd dung cho cong 1y thi cong
ly 1a thude do gia tri cho hé théng phap luat
ctia mdi qudc gia.

2. Moi lién hé giira cong 1y va hoat dong
tu phap

Theo nhén thirc pho bién trén thé giGi
hién nay, néi &én co quan tu phap 1a néi d&én
toa an; hoat dong tu phap co ban la hoat
dong xét xtr ciia toa an. Theo cach tiép can
do, hoat dong tu phap co6 tinh doc lap, tuy co
su anh hudng va tac dong qua lai voi cac
hoat dong 1ap phap va hanh phap. Muc do
va cach thirc anh hudng phu thudc vao mét
s0 yéu t6 nhu nguyén tic to chirc bd may nha

14 Tran Tri Diing (2019), tai liéu da dan.
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nudc, van hoa chinh tri, phap ly, diéu kién
thuc té,... ciia mdi qudc gia.

O Vlct Nam, nhén thtc vé hoat dong tu
phap co su thay d6i nhat dinh theo thoi gian.
Trude day, Hién phap nim 1946 quy dinh co
quan tu phap la toa an va hoat dong tu phap
duoc hiéu thuan tiy 13 hoat dong xét xtr cua
Tda an. Cach hiéu nay ciing duoc tng ho boi
mot s6 nha nghién ctru hién nay, khi cho
rang hoat dong tu phap chi nén xem 1a hoat
dong xét xur cua Toa an. Toa an thuc hién
quyén tu phap thong qua hoat dong phan xir
va phan xét tinh ding dén, tinh hop phap cua
céc hanh vi, quyét dinh 4p dung phap luat
khi c6 sy tranh chép vé cac quyén va lgi ich
giita cac chu thé phap luat'>.

Tuy nhién, c6 mot thoi ky dai quan niém
vé co quan tu phap va hoat dong tu phap &
nudc ta ¢ duge mo rong ra nhiéu co quan
khéc va hoat dong khac, bao gém ca co quan
diéu tra, vién kiém sat, thi hanh 4n va mot sd
thiét ché bd tro tu phap. Hién phap nim
2013 da phan nao quay tré lai cach tiép can
cua Hién phap nam 1946 khi dé cap dén
quyen tu phap va quy dinh Toa an la co quan

“thiyc hién quyén tu phap”. Cu thé, theo
khoan 1 Biéu 102 Hién phap 2013: “TAND
la co quan xét xur cia nude Cong hoa XHCN
Viét Nam, thuc hién quyén tu phap” va
“TAND c¢6 nhiém vy bao vé cong 1y, quyén
con ngudi, quyén cong dan, bao vé ché do
XHCN, bao vé loi ich cia Nha nudc, quyén
va loi ich hop phap”. Du vay, theo quan
ni¢m ¢ Viét Nam hién nay, tuy la co quan
thuc hién quyén tu phap nhung Toa an
khong phai 1a co quan duy nhét thyc hién cac
hoat dong tu phap. Va khai niém hoat dong
tu phap khong chi bao gdm hoat dong xét xir
ctia toa an. Theo tinh than cua Nghi quyét s6
49-NQ/TW ngay 02/06/2005 cua B§ Chinh
tri vé Chién luoc cai cach tu phap dén nim

15 Nguyén Dang Dung (2004), ‘Thé ché Tu phap trong Nha nudc phap quyén’. Sach chuyén khao. Nxb. Tu

phap, tr.11.
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2020 va Bo luat Hinh sy (BLHS) nam 2015
da dugc stra doi, bd sung nam 2017, khai
niém hoat dong tu phap bao gdm hoat dong
x€t XU cua toa an va hoat dong diéu tra cua
cac co quan diéu tra, hoat dong cong t6 va
kiém sat cua Vién Kiém sat; hoat dong cua
cac co quan thi hanh &n hinh sy, dan su,
kinh té, lao dong va ké ca mot s6 hoat dong
khac nham giai quyét cac quan h¢ phap luat
phat sinh trong thyc té nham bao vé cac
quyén cua Nha nudc, cia té chirc va cia
cong dan'’.

Mic du vé mat khoa hoc van con nhiing
¥ kién khac nhau vé cac khai niém quyén tu
phap va dac biét 1a hoat dong tu phap, nhung
du hiéu theo nghia nao thi myc dich cua viéc
thuc hién quyén tu phap va hoat dong tu
phap van la bao v¢ cong ly, bao vé quyen
con ngudi, quyén cong dan, bén canh viéc
bao v¢ cac loi ich hop phap cua Nha nudce
va cac chi thé khéac trong xa hoi's.

Béo vé cong 1y 1a muc tiéu co tinh chat
nguyén thity va truyén thong ctia toa an - chit
thé chinh trong hoat dong tu phap. Trong
lich sir nha nudc va phap luat ciia nhan loai,
tu phap — ma biéu trung 13 toa 4n - luén duge
xem la thanh tri bao v¢ cong 1y, bao vé céc
quyén con nguoi cia tit ca moi nguoi trudc
cac hanh vi lam dung hodc vi pham boi tat
ca cac chu thé khac, bao gdm co quan, quan
chirc nha nuée. Con nguoi séng thanh cong
déng, x4 hoi nén 4t han s& c6 mau thuin nay
sinh, vi thé tao ra nhu ciu vé sy phan giai dé
gilr gin sy binh an cua xa hdi, nhiém vu do
dugc giao cho toa an'®. Hé thdng tu phap noi
chung hay toa an noi riéng chinh 1a két qua

duoc tao ra tir nhitng nhu clu do cua cong
déng. Toa an dugc xem la hién than cua
cong 1y, boi d6 1a thiét ché do con ngudi tao
ra nhdm muc dich bao vé 1& cong bang trong
xa hoi. Vi vay, viéc xét xur cua toa an — va
theo nghia rong hon la moi hoat dong tu
phap - phai dua trén nén tang va nham muc
dich bao v¢ cong ly.

3. Vén dé cong Iy trong Chién lwogc cai
cach tw phap cua Viét Nam

Nghi quyét sb 49-NQ/TW ngay
02/6/2005 cta Bo Chinh trj vé Chién luoc
cai cach tu phap cia Viét Nam dén nim
2020 (Nghi quyét sé 49) xac dinh muc tiéu
xdy dung nén tu phap trong sach, virng
manh, dan chud, nghiém minh va bao vé cong
1y. Nghi quyét néu 13, hoat dong tu phap ma
trong d6 Toa an gitr vi tri trung tdm va cong
tac xét xu la hoat dong trong tam can phai
duoc tiép tuc cai cach, nang cao chét lugng,
bao dam hiéu qua cao. Cac thu tuc hanh
chinh va quy trinh té tung can phai duoc tiép
tuc hoan thién dé tao co ché tiep can cong ly
hitu hi¢u, phu hop véi diéu kién va hoan
canh cua Viét Nam.

Noi dung ctia Nghi quyét s6 49 cho thay,
bdo vé cong ly 1a myc ti€u va nhi€ém vu cua
toan bg cac co quan tu phép, trong moi hoat
dong tu phap, chir khong chi cua Toa an va
khong chi trong hoat dong xét xu, bao vé
cong 1y 1a mot trong nhitng tiéu chi dé xac
dinh muc do thanh cong cua viéc xay dung
nén tu phap thong qua cai cach tu phap
(cung véi cac tiéu chi khac nhu trong sach,
viing manh, dan chud, nghiém minh, tung
budc hién dai..); dé dat duoc muc tiéu bao

16 Diéu 367 Bo luat Hinh sy ndm 2015 quy dinh: “Céc t9i xam pham hoat dong tu phéap la nhiing hanh vi
xam pham su diing dan cua hoat dong to tung va thi hanh an”.
17 Nguyén Piang Dung (2009), Céi cach tu phép trong t6 chitc quyén luc nha nude, Tap chi Khoa hoc

DHQGHN - Ludt hoc, S6 25, tr.138.

18 V& van dé nay, xem thém Pham Thi Hong Pao (2016), Quyén tu phép va thuc hién quyén tu phap theo
Hién phap nam 2013, website BJ tu phap < https://moj.gov.vn/qt/cacchuyenmuc.

19 Nguyén Pang Dung (2015), Quyén con ngudi va viéc bao vé, bio dam thyc hién quyén con ngudi theo
Hién phap nim 2013, Tap chi Nghién ciru Lap phép, s6 11, < http://lapphap.vn/Pages/tintuc/tinchitiet.

aspx?tintucid=208419#>.
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vé cong ly, co hai van dé can cha trong, do
1a cdc diéu kién dé nguoi dan tiép cin cong
Iy (thong qua d6i méi thu tyc hanh chinh
trong cac co quan tu phap) va nang cao
phdm chat va ban linh ddu tranh vi cong Iy
cua doi ngii can bo lam viéc trong cdc co
quan tu phdp (thong qua hoat dong dao tao,
boi dudng).

C6 thé thay rang, quan ni¢m vé bao vé
cong 1y trong Nghi quyét so 49 kha toan dién
va da di sau vao hai yéu cau cdt 161, do 1a thu
tuc td tung va chu thé thuc hién thu tuc to
tung. Dy 1a hudng tiép can dung, boi 18 xét
dén cuing, cong 1y chi c6 thé duoc thuc hién
khi c6 cac thu tuc té tung cong bang va
nhiing con nguoi thuc hién thua tuc d6 mot
cach nghiém tic, khach quan, vo tu.

Trién khai thuc hién Nghi quyét s 49,
Nha nuéc di tién hanh nhiéu bién phap dé
cai cach tu phap va da dat dugc mot s6 két
quéa dang khich 1&. Nén tu phéap ctia nudc ta
da timg budc phét trién theo huéng trong
sach, hién dai, hi¢u luc, hi€u qua. Hoat dong
xét xtr ctia Toa an ting budc duoc cung cb
theo hudng dan chu va nghiém minh.

Bén canh d6, nén tu phap ciia nudc ta
hién nay van con rat nhiéu van dé can giai
quyét dé co thé dat dugc muc tiéu quan trong
dé ra trong Nghi quyét s6 49, d6 1a bdo vé
cong Iy. Co thé néu mot sé van dé sau day:

Thir nhat, su thién léch trong cach tiép
can vé cai cach tu phap.

Nghi quyét s6 49 xé4c dinh, viéc cai cach
tu phap tap trung vao hoat dong tw phdap ma
trong tam la hoat dong xét xwr cuia Toa an.
Cach tiép can d6 dung nhung chua du, dic
biét 1a dé bao vé cong 1y. Do céach tiép nay
nén trong nhiing ndm qua, cdi cdch tw phap
O nuoc ta co xu hwong tdp trung vao cdi
cdach hoat dong xét xu, chwa quan tdm dung
mirc dén cdi cach cdc hoat dong diéu tra,
truy t6, thi hanh dan. Trong khi d6, dé bao vé
cong 1y, can thiét phai cai cach mot cach
dong bo tat ca cac hoat dong tu phap, bao
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gdm hoat dong diéu tra, truy t6, xét xtr va thi
hanh an. Thyc té cho thiy, trong thoi gian
qua nhiéu vy 4n oan sai xuét phat tir cac vi
pham trong hoat dong diéu tra, truy td, va
van xay ra nhiéu vu vi pham quyén con
nguoi ¢ cac co sO giam gid.

Thir hai, van con nhing rao can véi viéc
bado v¢ cong 1y cua Toa an.

- Rao can vé tinh déc ldp cua Toa an

Tinh doc 1ap 1a yéu ciu co ban dé Toa
an c6 thé dong vai tro ngudi bao vé cong 1.
Chi khi dugc bao dam tinh ddc 1ap, Toa an
moéi c6 thé xét xir mot cach vo tu va cong
bang. Tu phap doc 1ap (hay toa an doc 1ap)
la mot trong nhirng nguyén tic co ban nhat
cua nha nudc phap quyén, song ddng thoi
cling 1a mot nguyén tic dé bi vi pham nhat.

O nudc ta, “Tham phan, Hoi tham xét
xtr doc lap va chi tudn theo phép luat”
(khoan 2 Diéu 103 Hién phap nam 2013;
Diéu 23 B luat TH tung hinh sy nam 2015).
Mic du day 1a ndi dung cbt 16i, song quy
dinh nay chua bao gio' chira tit ca noi ham
clia nguyén tic vé tinh doc 1ap cua toa an.
Chinh vi vay, trong thuc té mot s6 ndi dung
quan trong cua nguyén tac nay chua dugc
t6n trong day du. Cu thé, nguyén tic doc 1ap
cua toa an doi hoi hoat dong xét xur cua toa
an phai duogc ddc 1ap véi cac co quan nha
nuéc khic (Quéc hoi/HPDND, Chinh
pht/UBND, Vién Kiém sét..), cling nhu véi
cac thiét ché khac cua hé thdng chinh tri.
Tinh ddc 1ap cua toa an ciing doi hoi viée xét
XU cua toa an phai doc lap vdi co quan toa
an cép trén. Tuy nhién, hién tai trong hoat
dong cua hé théng toa an van ton tai tinh
trang “thinh thi an”. Diéu nay vo hinh trung
da 1am giam di tinh doc 1ap cua toa n, dong
tho1i tao ra nhiing rui ro véi viée bao vé cong
ly cua toa an.

Ngoai ra, rdo can vé tinh doc lap cua
Toa 4n con dén ngay tir quy dinh Tham
phan, Hoi tham nhan déan xét xir doc 1ap, chi
tuan theo phap luat. Quy dinh nay, cung voi
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nguyén tic toa an xét xur tap thé, doi hoi tat
ca cac thanh vién cua Hoi déng xét xtr, bao
g6m Tham phan va Hoi thAm nhén dén, véi
tu cach mdi ca nhan riéng biét, phai co suy
nghi, nhan dinh va dua ra cac y kién mot
cach doc lap dé bao dam tinh khach quan,
tinh hop phdp trong hoat dong xét xir noi
chung va két qua ctia ban an noi riéng. Vé
van dé nay, Diéu 326 Bo luat T tung hinh
su (TTHS) nam 2015 da néu rd: “Cdc thc‘mh
vién Hoz d‘ong xet xu phaz giai quyet tat ca
cdc vin de cua vu an bang cach biéu quyet
theo da s6 tirng vin dé... Newoi ¢é y kién
thiéu s6 ¢6 quyén trinh bay y kién ciia minh
bdng van ban va dwoc dwa vao hé sovu an”.
Mic du vay, trong thuc té, do trinh do
chuyén mén han ché va mét sé 1y do khac
nén nhiéu Hoi thdm thudng phu thude vao y
kién ctia ThAm phan — Chu toa phién toa, khi
nghi 4n%. Viéc cac hoi thim (chiém da s
trong cac vu an hinh su so thim) thiéu tinh
ddc 1ap cling tao nén mot sy rui ro voi viée
bao vé cong 1y, khi ma phan quyét vé vu an
bi chi phéi boi mot nguoi 1a tham phan.

- Rdo can vé trinh do, nang lyc va tinh
liém chinh ciia Tham phdn va cdn bg toa dn

Mot trong nhitng phat hi¢n chinh cua Dy
an khao sat chi sb cong 1y do Hoi Luat gia
Viét Nam phdi hop véi UNDP thuc hién
nam 2015 1a: Viéc tiép can toa an ctia ngudi
dan con nhiéu han ché do sy thiéu cong tim
ctia thAm phan va can bo toa an?!. Pay ciing
la nguyén nhan dan dén trong thyc té c6

nhiéu ngudi din va doanh nghiép chon cac
phuong an giai quyét tranh chap khac, ké ca
phuong an trung cau dich vu cua cac cong
ty chuyén doi no thué, thay vi tiép can véi
toa an. Nguyén nhan, nhu khao sat da chi ra,
1a do viéc tiép can toa an mat nhidu chi phi,
thoi gian, xudt phat tir sy cong tAm cia tham
phan va can b toéa an con han ché. Cu thé,
trong cac yéu to anh huong toi viéc khong
lya chon khéi kién trong tranh chép thuong
mai dugc néu trong Dy an ké trén, c6 hai yéu
t6 chiém ty 1é cao nhat chinh 13 “Thiéu céng
tam ciia Tham phdn, can bo toa dn” (chiém
34,3%) va “Thii tuc gidi quyét tai toa phirc
tap, mat nhiéu thoi gian” (chiém 39,9%)%.

Lién quan dén van dé trén, theo Bao co
tong két ctia nganh Toa 4n, trong nam 2019,
qua gidm sat, TANDTC phat hién sai pham
va tam dung b6 nhiém lai v6i 33 Tham phén;
khong xem xét bd nhiém lai 10 Thadm phan;
cach chirc 01 truong hop; dong thoi da xu ly
ky luat 43 cong chitc TAND dia phuong do
¢6 hanh vi vi pham?. Bao céo cling néu rd
“van con mét sé6 Tham phdn, cong chirc Toa
an thiéu trach nhiém, thiéu kinh nghiém,
khong thuwong xuyén ren luyén, tu duong nén
6 vi pham va hiéu qua cong tac chuwa t61°*,

T hw ba, Van con nhu’ng “diém nghén tu
duy” vé mot sb nguyén tic co ban cua tb
tung hinh su.

Céc nguyén tic tién bo vé té tung hinh
su ma duoc cong dong qudc té cong nhan va
ap dung chinh 1a dé bao vé cong 1y, thong

20 Lé& Vin Sua (2015), Ché dinh vé Hoi thim, vai trd ctia Hoi tham khi tham gia xét xtr - Mot s6 kién nghi

hoan thién, Website B
doi.aspx?ItemID=1862>.

Tu phap

< https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-

21 VLA & UNDP (2016), Chi s6 Coéng ly 2015: Hudng téi modt nén tu phap vi dan, tai
https://vnlawfind.com.vn/bao-cao-chi-so-cong-ly-2015-huong-toi-mot-nen-tu-phap-vi-dan/.

22 VLA & UNDP (2016), tai liéu da dan.

23 TANDTC (2020), Béo céo tong két cong tac nam 2019 va nhiém vu trong tdm cong tac nam 2020 clia cac

toa an, tai
hanh?dDocName=TAND098091.
24 TANDTC (2020), tai liéu da dan.
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qua viéc bao dam su céng bang va cac quyén
con ngudi trong hoat dong diéu tra, truy td,
xét xtr va thi hanh an hinh su.

Mic du Hién phap va phap luat té tung
hinh sy Viét Nam hién hanh da ghi nhan hau
hét cac nguyén tic co ban cua to tung hinh
sy ma duoc néu trong phap luat quéc té va
phap luat cua nhleu quéc gla song cach hiéu
va ap dung mot s6 nguyén tic nay chua thyc
su thong nhat, va co nhitng khia canh chua
phu hop vé6i ban chét cta ching, ciing nhu
v6i thong 18 chung trén thé gidi, cu thé nhu
sau:

-Nguyén tdc tranh tung trong xét xir

Nguyén tic tranh tung trong xét xtr dugc
quy dinh tai Piéu 26 Bo luat TTHS nam
2015, theo do pham vi tranh tung khong chi
trong giai doan xét xr ma bat dau ngay tir
giai doan khoi t6, Xuyén sudt qua céac giai
doan diéu tra, truy td dén giai doan xét xur.
Tuy nhién, tranh tung duoc thé hién rd nét
nhat trong giai doan xét xr ma cu thé la
trong phan thu tuc tranh luan tai phién toa.
Trong van dé nay, viéc phap luﬁt Viét Nam
quy dinh rd cac bén tham gia t6 tung, trong
qua trinh khoi t6, diéu tra, truy to, xét xu,
déu c6 quyén binh ddng trong viéc dua ra
chung cw, danh gia chung cw, dwa ra yéu
cau dé lam ro sw that khdch quan cua vu
dn 1a mot bude tién bo 16n, dam bao cho céc
bén c¢6 diéu kién tranh tung hi¢u qua - 1a mat
yéu té quan trong dé bao vé cong 1y.

Tuy nhién, c¢6 y kién cho rang, Diéu 26
B6 luat TTHS nam 2015 van chua thé hién
rd rang va diy du mot sd nodi dung cua
nguyén tic tranh tung nhu: Hoat dong to
tung phai duoc tién hanh dya trén co s&
tranh tung gitra cac bén; bén budc tdi va bén
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g0 t01 binh déng trudc toa an; xac dinh vi tri,
quyén, nghia vu cta cac chu thé tham gia t6
tung, tach bach ro rang theo chtrc nang trong
t tung, cu thé cac chlic nang budc toi, bao
chira, xét xir doc 1ap voi nhau; Toa an khong
c6 nghia vy chirng minh t01 pham, khong
thudc vé bén budc toi hay gd toi, Toa an c6
trach nhiém tao diéu kién dé cac bén thuc
hién quyén, nghia vu ctia minh; ban an,
quyét dinh ctia Toa an phai can ctr vao két
qua tranh tung tai phién toa>>. Ngoai ra, “tén
goi cla diéu luat can thé hién tranh tung bao
ham ca giai doan khéi td, diéu tra, truy td va
xét xS,

Nhiing han ché néu trén 1am anh huong
dén kha nang bao vé cong ly trong tat ca cac
giai doan diéu tra, truy t6, xét xu. Trén the
gidi ¢6 hai mo hinh té tung chu yéu 1a t6
tung xét hoi va td tung tranh tung (con goi
1a mo hinh t6 tung kiém soat t01 pham va t6
tung cong bang)*’. Hién tai, to tung hinh su
Viét Nam, vé danh nghia, dang két hop ap
dung ca hai mo hinh néu trén, song trong
thyc té van nghiéng vé t6 tung xét hoi. Mic
du Nghi quyet sO 49 khong khang dinh
chuyén 601 hoan toan md hinh t6 tung hién
nay sang tb tung tranh tung, ma chi xac dinh

“mo rong tranh tung tai phlen toa”, nhung
chung t6i cho rang, viéc chuyen doi sang mo
hinh t6 tung tranh tung la diéu kién bt budc
dé hién thuc hoa déy du muc tiéu bao vé
cong 1y dugc néu trong Nghi quyét sé 49.
Tuy nhién, viéc chuyén d6i nay can cé 16
trinh phu hop, boi 1& chuyén d6i mo hinh té
tung khong thé chi 1 mong mudn cha quan
ma can ¢6 sy chuén bi nhiéu mat, trong do
dic biét cha ¥ téi cac diéu kién kinh té - xa
hoi, ning lyc co quan tién hanh t6 tung va

25 Nguyén Hoang Thinh (2018), Nguyén tic tranh tung trong xét xur dugc bao dam tai Diéu 26 cia BLTTHS
nam 2015, Tap chi Dan chu va phép luat, so thang 3 (312).

26 Nguyén Hoang Thinh (2018), tai liéu da dan.

27 P. Reichel (1999), Tu phap hinh su so sanh, Vién Nghién ctru Khoa hoc phép 1y, Bo Tu phap.
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ca y thire phap luat cia xa hoi dé moé hinh do
phat huy hiéu qua trong thuc t&%.
- Nguyén tdc suy dodn vé tgi
Trong s6 cac nguyén tic cua td tung
hinh sy, nguyén tic suy doan vo t6i dong vai
tro hét st quan trong, dugc xem la tru cot
hay xwong séng ciia hé théng phap luat to
tung hinh sy ¢ cadc nudc van minh. Suy doan
v0 t0i cling 1a mot trong nhirng ndi dung cta
nguyén tic (hodc quyén) xét xir cong bang
(right to a fair trial) theo luat nhan quyén
quéc té.

Khoan 1 Piéu 31 Hién phap nam 2013
quy dinh: “Nguwoi bi budc toi duoc coi la
khéng cé tdi cho dén khi dwoc chitng minh
theo trinh tw ludt dinh va cé ban dn két téi
cua Toa an da co hiéu lyc phap luat”. biéu
13 BO luat TTHS nam 2015 quy dinh:
“Nguwoi bi bugc toi dwoc coi la khong co toi
cho dén khi dwoc chitng minh theo trinh tu,
thu tuc do B¢ ludt nay quy dinh va co ban an
két téi ciia Toa an da c6 hiéu luc phdp ludt.

Khi khéng dit va khéng thé lam sdng t6
can cir dé budc t9i, két tgi theo trinh tu, thii
tuc do B¢ ludt nay quy dinh thi co quan,
ngueoi cé tham quyén tién hanh té tung phdi
két ludn nguoi bi buoc tgi khong co toi”.

Nhitng quy dinh nay cho thdy, trong
phap luat Viét Nam, nguyén tic suy doan vo
t6i bao gom ndi dung sau®: (i) Nguoi bi
budc t6i dugc coi 1a khong co toi cho dén khi
dugc chirng minh theo trinh tu, thu tuc do
B luat TTHS quy dinh va c6 ban an két toi
cua Toa an da co hiéu luc phap luat; (ii)
Trach nhi¢ém chiing minh tdi pham thudc vé
bén budc toi, nguoi bi budc toi khong cod

nghia vu chirng minh nhung c¢6 quyén dua
ra chimg ¢t va cac yéu cau chimg minh ho
khong pham ti hodc c6 nhitng tinh tiét giam
nhe trach nhiém hinh sy; (i1) Khi khong du
va khong thé lam sang t6 cin cir dé budc o1,
két toi theo trinh tu, thu tuc do Bo luat nay
quy dinh thi co quan, ngudi c6 thim quyén
tién hanh t6 tung phai két luan nguoi bi budc
to1 khong c6 toi.

Déi chiéu vai cac tiéu chuan nhan quyén
qudc té vé nguyén tic suy doan vo toi, quy
dinh tai khoan 1 Piéu 13 Hién phap nim
2013 va Diéu 13 Bo luat TTHS niam 2015
cua Viét Nam co ban la tuong thich. Tuy
nhién, trong thyc tién, viéc 4p dung nguyén
tac suy doan vo toi con boc 10 nhitng han ché
sau: tu duy cia co quan va ngudi tién hanh
t6 tung coi nguoi bi cdo budc pham toi 1a
nguoi co tdi; tinh trang tudn thu khong
nghiém chinh thi tuc t6 tung trong qua trinh
giai quyét vu an; tinh trang két i khi khong
du chtng ctr thuyét phuc.

Trong sb cac han ché néu trén, c6 thé
théy han ché cudi cung thé hién rd nét nhét
“nut thét tu duy” vé nguyén tic suy doan vo
t61 ctia cac co quan va ngudi tién hanh t6
tung & nude ta. O day, nguyén tic suy doan
v0 t01 doi hoi phai lam sang té moi nghi ngd
vé toi pham ctia ngudi bi cdo budc pham toi
trudc khi két toi. Trong trudng hop kh()ng
thé xo4 bo hét nhiing nghi ngo do thi can
phai coi 1a chua du can cu dé ket toi ho.

- Nguyén téic bao dam quyén bao chira

Béio dam quyén bao chira ctia ngudi bi
budc t6i 1a mot trong cic nguyén tic co ban
duogc quy dinh tai Diéu 16 Bo luat TTHS

28 Pinh Thé Hung (2019), Thuc hién nguyén tic suy doan vo t0i trong to tung hinh sy Viét Nam, Tap chi
Toa an nhan dan dién tr, < https://tapchitoaan.vn/bai-viet/xay-dung-phat-luat/thuc-hien-nguyen-tac-suy-

doan-vo-toi-trong-to-tung-hinh-su-viet-nam>.

29 Nguyén Ngoc Chi, Nguyén tic suy doan vo t0i trong phép luat va viéc ap dung trong thyc tién t6 tung
hinh su ¢ Viét Nam, tham luan tai Hoi thao quoc té vé Nguyén tic suy doan vo toi do Khoa Luét DHQG
Ha Noi phéi hop véi Trung tam Ludt Chau A ctia Truong Luét Pai hoc Melbourne (Uc) phdi hop to chirc

ngay 24/7/2020.
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nam 2015. Nguyén tic nay ciing co vai tro
quan trong trong viéc bao vé cong ly, boi 1€
n6 gitp ting cudng va can bang kha ning
bao v¢ ctia nguoi bi budc toi trudc nhirng
cao budc chéng lai ho cua cong t vién.

Du vay, dbi voi phan 16n nguoi bi bude
t6i, hiéu qua ciia nguyén tic nay phu thudc
rat nhiéu vao luat su. Hién tai, DPiéu 16 Bo
luat TTHS nam 2015 da quy dinh ro:
“Nguwoi bi bugc toi co quyén tw bao chira,
nho ludt sw hodc nguoi khac bao chira.

Co quan, nguoi cé tham quyén tién hanh
16 tung c6 trach nhiém thong bdo, gidi thich
va bao dam cho nguoi bi buoc toi, bi hai,
dwong sie thiee hién day dii quyén bao chita,
quyén va loi ich hop phdp ciia ho theo quy
dinh cua B¢ luat nay”.

Dé phat huy hét gia tri ctia nguyén tic
tranh tung, doi hoi tat ca cac vu an déu phai
c6 luat su tham gia. Viéc luat su tham gia tat
ca cac vu an hinh sy trude hét 1a dé bao dam
quyén tiép can cong ly. Béi 18, khi ¢o luat su
tham gia, thong thuong vu an s€ duoc xét xur
can trong va chinh xac hon do c6 su trao ddi,
tranh luan véi ¥ kién cta nhiéu bén. Bén
canh do, su tham gia ctia luat su s€ gitip nang
cao vai trd va tao diéu kién cho cac luat su
trau doi k¥ ning nghé nghiép, gop phan bao
vé cong 1y hi€u qua.

Tuy nhién, dé thyuc hién duoc muc tiéu
néu trén can phai c6 thoi gian va 16 trinh phu
hop nhiam phat trién s6 luong va chét lugng
doi ngii luat su. Day 1a mot thach thirc 16n &
nude ta khi theo thong ké vao nam 2017, ca
nude méi cd hon 12.500 luat su. Sb luong
luat su nay mai chi cé thé dap ung duoc yéu
cau thyuc hién nguyén tc tranh tung tai cac
vu an hinh sy (theo Bao cdo cua TANDTC
nam 2018, cac TAND thy 1y 83.118 vu an
hinh sy véi 141.869 bi cao)*.

30 Tran Tri Diing (2019), tai liéu da dan.

NHA NUGC VA PHAP LUAT

Két luan

Sau 15 nam thyc thi Nghl quyét s 49
(tr nam 2005 den nay), cai cach tu phéap da
dat dugc kha nhiéu thanh tyu dang khich 18,
qua d6 gop phan bao vé cong ly trong hoat
dong tu phap mot cach hi¢u qua hon. Mac
dui vay, van con nhidu han ché can giai quyét
dé thac day cai cach tu phap ¢ nude ta 1én
mot budc moi, qua do bao v¢ cong ly mot
cach vung chic va toan dién, trong moi hoat
dong va giai doan cua t6 tung tu phap, dic
biét 1a tb tung hinh sy.

Trong thoi gian toi, trén tinh than cai
cach tu phap ctiia Nghi quyét s6 49, can tiép
tuc cai cach thu tuc td tung dé tao diéu kién
thuan loi cho ngudi dan tiép can véi luat su,
toa an va cac thiét ché khac dé tim kiém
cong ly. Bén canh do, ciing can hoan thién
co ché bao vé cac quyen con nguoi trong t0
tung, dac biét la cac quyén bao chira, quyen
khiéu nai, t6 céo, khang cdo va cac quyén
khéac ma cho phép bi can, bi cdo dugc xét xur
cong bang.

Dic biét, dé bao vé cong ly hiéu qua,
nht thiét phai cing cb nang lyc chuyén mén
va pham chat dao dtrc cua doi ngli can bd
lam viéc trong cac co quan tu phap. Viéc nay
doi hoi can hoan thién khung kho phap luat
vé dao tao, bdi dudng, tuyén chon, giam sat,
danh gia va khen thuong, ky luat... doi ngii
can bd nady, trong d6 can 1ong ghép tiéu chi
ton trong va bao vé cong 1y vao tit ca cac
quy dinh c6 lién quan.

Cudi cung, can nghién ctru sua d6i, bd
sung quy dinh vé cac nguyén tic to tung co
ban trong phap luat t6 tung hinh sy, dac biét
1a nguyén tic c6 vai tro nén tang trong viéc
bao vé cong 1y, nhu nguyén tic vé tinh doc
lap cua toa an, nguyén tic tranh tung,
nguyén tic suy doan vo toi.., theo hudng
thdo g& cac “nut thét tu duy” dé hiéu va ap
dung cac nguyén tac nay chinh xac, phu hop
v6i xu thé chung trén thé gioi m
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Tém tit:

Hiép dinh Twong trg tu phap vé hinh sy gitra cac nudc ASEAN la
mdt trong nhiing cong cu phap ly da phuong hiru hiéu trong khu vuc,
xac 1ap co ché phdi hop chit ché, 1au dai va 1a co so phap 1y quan
trong trong hop tac dau tranh phong, chdng t6i pham giita cac nude
ASEAN. Trong pham vi bai viét nay, cac tac gia danh gia thuc trang
thuc hién tuong tro tu phap gitta Viét Nam véi cac nudc ASEAN
hién nay, va dua ra mot s6 kién nghi nang cao hi¢u cia cta hoat dong
nay.

Abstract:

The Treaty on Mutual Legal Assistance in Criminal Matters among
ASEAN countries is one of the effective multilateral legal tools in
the region, which establishes a close and long-term coordination
mechanism and is an important legal ground for cooperation in the
fights against crimes among ASEAN countries. In the scope of this
article, the authors provide assessments of the current situation of
the mutual legal assistance between Vietnam and ASEAN countries,
and also provide a number of recommendations to improve the
effectiveness of this activity.

1. Thue trang thwe hién twong trg tuw phap
giira Viét Nam véi cac nwéc ASEAN hién
nay

1.1. Nhitng két qua dat dwoc

Trai qua 53 nam hinh thanh va phat trién
(1967-2020), dudi mai nha chung Cong
ddng ASEAN, nhén dan cac nudc Dong
Nam A di, dang va s& cing gan két, chia sé
loi ich, ciing nhau phat trién trong giai doan

14

NngEN cuv
LAP PHAP_ /s619(419)-T10/2020

mé&i. Nham hudng té1 muc ti€u “Mot tam
nhin, mét ban sdc, mét cong do”‘ng” thi nén
tang virng chic nhat, ciing 13 thanh tu 16n
nhat chinh 1 bao dam méi trudong hoa binh,
on dinh va an ninh khu vuc. Viéc thanh lap
Cong dong ASEAN di thuc day viéc hop tac
chinh tri, an ninh gitta cac nuéc ASEAN,
quan h¢ gitra cac nudc trong khu vuc dugce
nang 1én tim cao mdi, chit ché va siu sic



hon. Nho do, hoat dong hop tac vé bao vé an
ninh trat ty, trong d6 ¢ tuong tro tu phap vé
hinh su ciing dugc quan tdm, chu trong va
chéc chin s& c6 nhiéu thuan lgi. Viéc thanh
lap Cong dong ASEAN mang lai nhiing thoi
co thuan lgi 16n; nhung bén canh do, cling
dit ra nhitng thach thirc vé an ninh mang
tinh truyén thong va phi truyén théng, phat
sinh nhiéu van dé phap 1y phirc tap doi hoi
cac bén lién quan trong nudc va nude ngoai,
trong khu vuc va ngoai khu vuc phai tang
cudng hop tac nang cao trach nhiém dé giai
quyét hiéu qua. Trong bdi canh do, hop tac
vé phap luat, tu phap noi chung va hop tac
tuong trg tu phap vé hinh sy noi riéng giita
cac nudc ASEAN trd thanh nhu cdu tat yéu.

Trong linh vuc hop tac vé hinh su, Hiép
dinh Tuong trg tu phap vé hinh sy gilta céac
nuéc ASEAN 1a didu udc qubc té da phuong
dau tién vé twong trg tu phap (TTTP), dong
thoi 1a mot trong nhitng cong cu phap 1y da
phuong hitu hiéu trong khu vuc, xéc lap co
ché phdi hop chit ché, lau dai, thé hién sy
nhat tri va quyét tAim chung cua cac nudc
ASEAN trong hgp tac phong, chong toi
pham trong khu vuc, nhét 1a toi pham xuyén
qudc gia. Pham vi tuong tro tu phap vé hinh
su gitta cac nuéc ASEAN bao gdm: hoat
dong tuong tro lién quan dén c4 nhan; hoat
dong tuong tro lién quan dén tai licu, gidy
t&, hd so; hoat dong tuong trg lién quan dén
tai san; hoat dong tuong trg khac'. Hoat
dong twong tro lién quan dén ca nhan bao
g@)m: xac minh dia chi, nhan dang nguoi lam
chtng, ngudi bi tinh nghi; bd tri, cung cip
chtng cr hodc hd tro cac van dé hinh sy; 1ay
1061 khai tu nguyén... Hoat dong tuong tro
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lién quan dén tai liéu, gidy to, hd so bao
gom: thu thap ching ci; tong dat gidy to, tai
lidu tu phap; cung cp ban sao, ban goc co
x4c nhan tai liéu, ho so, ching ctr c6 lién
quan... Hoat dong tuong tro lién quan dén tai
san gom co: kham xét, thu gitr tai san; kiém
tra do vat, dia diém; thu hoi, tich thu tai san
do pham tdi ma co; han ché giao dich tai san
hodc phong toa tai san c6 dugc tir viéc thuc
hién t01 pham... Hoat dong tuong tr¢g khac:
theo thda thuan va phu hop véi muc dich cua
Hiép dinh va phép luat quc gia.

Vi vai tro la mot thanh vién tich cuc
ciia Cong ddong ASEAN, trong nhitng nim
qua, Viét Nam tiép tuc thuc hién chu truong
mé rong hop tac qudc té trén tit ca cac linh
vuc va di hoan thanh nhiéu muc tiéu quan
trong trong linh vyc hop tac quéc té, trong
do dac bi¢t chu trong viéc tang cuong hop
tac qubc té vé phap luat trong du tranh
phong, chdng toi pham. Cung véi viée trién
khai thyc hién Hiép dinh TTTP vé hinh su
gilta cac nuéc ASEAN, Viét Nam da chu
dong dam phan, ky két, thuc hién cac diéu
ude qubc té co lién quan; dong thoi xay
dung va hoan thién phép luat trong nudc di
do6i véi tung budc kién toan b may, t6 chire
can b, bao dam cac diéu kién can thiét
nham tao co ché hop tac hiéu qua gitra cac
co quan chirc ndng cua Viét Nam véi cac co
quan c6 thAm quyén cta nudc ngoai, trong
d6 c6 cac nude thanh vién ASEAN. Cu thé,
trong thoi gian qua, hoat dong TTTP vé
hinh sy gitra Viét Nam vdi cac nudc
ASEAN di dat dugc mot s6 thanh tyu dang
luu v sau day:

1 Diéu 1 Hiép dinh Tuong tro tu phap vé hinh sy giita cac nudc ASEAN.
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Thit nhdt, vé co s phap 1y cho hoat
dong TTTP tai Vi¢t Nam:

Theo théng ké dén nay, Viét Nam da 1a
thanh vién cua 22 Piéu udc qudc té da
phuong va 23 Diéu uéc qudc té song phuong
¢6 quy dinh vé tuong trg tu phap vé hinh sy
(trong d6 c6 23 diéu udc ky chinh thic va
01 didu u6c ky tit)>. Trong do, tinh riéng tir
thang 01/2014 dén nay, Viét Nam di gia
nhap Cong udc quoc té vé chong bat coc con
tin ndm 1979; Céng udc qudc té vé chong
khing bb bang bom nim 1997 (c6 hiéu lyc
voi Viét Nam tor ngay 08/02/2014); Cong
udc cua Lién hop qubc vé chdng tra tdn va
céc hinh thirc ddi xtr hodc trirng phat tan bao,
vO nhan dao hodc ha nhuc con nguodi nam
1984 (c6 hi¢u lyc voi1 Viét Nam tir ngay
07/03/2015); Cong wéc ASEAN vé phong,
chéng budn ban nguoi, dac biét 1a phy nir va
tré em nam 2015 (c6 hiéu luc véi Viét Nam
tur ngay 08/03/2017). Bén canh do, Viét Nam
tiép tuc ky két, phé chuan nhiéu Diéu udc
quéc té song phuong vé tuong trg tu phap
vé hinh su v6i cac qudc gia ASEAN va trén
thé giéi nhu: Hiép dinh Twong tro tu phap
vé hinh sy gitra Cong hoa xa hoi cht nghia
Viét Nam va Cong hoa Indonesia (c6 hi¢u
luc v6i1 Viét Nam tr ngay 21/01/2016); Hi€p
dinh TTTP vé hinh su gitta Cong hoa xa hoi
chu nghia Viét Nam va Cong hoa Phap (ky
thang 09/2016, dang dé nghi phé chuan)...
Céc hiép dinh trén 1 co sé phap 1y qubc té
quan trong dé Viét Nam va cac qudc gia trén
thé gidi noi chung ciing nhu trong khu vic
ASEAN noi riéng thuc hién TTTP vé hinh
su nham phong, chéng hiéu qua cac loai toi
pham, dac biét l1a cac loai toi pham xuyén
qudc giac, toi pham co to chirc.

Trong nudc, Quéc hoi nudc Cong hoa
xa hoi chu nghia Viét Nam da thong qua Bo
luat Hinh sy nam 2015 da dugc stra doi, bo
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sung nam 2017 (BLHS nam 2015). Bo luat
nay quy dinh vé t6i pham va hinh phat, lam
co sO xem xét cac yéu cau TTTP vé hinh sy.
Dua vao cac quy dinh cia BLHS nam 2015,
cac co quan c6 tham quyén xac dinh hanh vi
pham tdi dugc thuc hién & nudc ngoai co cAu
thanh t61 pham theo quy dinh trong BLHS
hay khong (nghia 1a c6 bio dam nguyén tac
t6i pham kép hay khong) dé tién hanh truy
cuiu trach nhiém hinh sy tai Viét Nam khi
phia nuéc ngoai ¢6 yéu cu. Bén canh do,
dua trén cac ndi dung vé TTTP vé hinh sy
da dugc quy dinh cy thé tai Chuong III cua
Luat TTTP nam 2017, BLHS nam 2015 da
bd sung mét s6 quy dinh lién quan dén TTTP
vé hinh sy nhu: cong nhan két qua thyc hién
ty thac tu phap 13 mét ngudn ching ctr theo
quy dinh tai khoan 1 Piéu 87 Bo luat T6
tung hinh su ndm 2015 (B¢ luat TTHS); quy
dinh Vién kiém sat nhan dan ti cao la Co
quan trung wong cua nudc Cong hoa xa hdi
chu nghia Viét Nam trong hoat dong tuong
trg tu phap vé hinh sy theo quy dinh tai
khoan 2 Diéu 493 Bo luat TTHS; quy dinh
vé gia tri phap 1y cua tai liéu, d6 vat thu thap
duoc qua cong tac hop tac qudc té trong
TTHS theo quy dinh tai Diéu 494 Bo luat
TTHS; su c6 mat cua nguoi lam chung,
ngudi giam dinh, nguoi dang chap hanh an
phat tu tai nuwdc ngoai ¢ Viét Nam theo quy
dinh tai Diéu 496 B¢ luat TTHS; xtr 1y tai
san do pham t)i ma cdé trong trudong hop tai
san O nudc ngoai theo quy dinh tai Piéu 507
B luat TTHSS; phdi hop diéu tra, ap dung
bién phap diéu tra to tung ddc biét theo quy
dinh tai Diéu 508 B luat TTHS.

Thir hai, két qua thuc hién cac yéu cau
TTTP vé hinh su véi cdc nuéc ASEAN:

Trong giai doan tir nim 2014 dén nay,
cac co quan c6 tham quyén cta Viét Nam da
phéi hop higu qué trong cong tac tiép nhan,



thue hién va gui cac yéu cau TTTP vé hinh
su voi cac nudec ASEAN, két quacu thé nhu
sau:

TU nam 2014 dén nim 2017, cac co
quan tu phap cua Viét Nam da tiép nhan 09
yéu cau TTTP vé hinh sy tir cac nudc
ASEAN. Trong d6, ¢6 04 yéu ciu cia Cong
hoa dan chu nhan dan Lao; 02 cua Thai Lan;
01 cua Campuchia; 01 cua Malaysia va 01
ctia Singapore. Tinh dén nay, Viét Nam da
thuc hién 06/09 yéu clu cua céac nudc, 03
yéu cau méi tiép nhan va dang tién hanh
thuc hién (ty 1€ hoan thanh dat 66,6%)°. Noi
dung ctia cac yéu cau TTTP 1a dé nghi Viét
Nam thuc hién téng dat giéy to, tai liéu tu
phap; cung cip thong tin, tai liéu ching ct;
liy 101 khai qua cau truyén hinh va chuyén
gia truy ctru trach nhi€m hinh sy. To1 pham
lién quan dén yéu cau bao gdm cac tdi pham
xam pham s¢ hitu; tdi pham xam pham tinh
mang, suc khoe; ti pham mua ban nguoi;
toi pham vi pham quy dinh diéu khién
phuong tién giao thong duong bo...

Ve hoat dong yéu cau TTTP cia Viét
Nam dén cdc nuée ASEAN: Theo thong ké,
tir ndm 2014 dén nim 2017, Viét Nam da giri
134 yéu cau dén cac nudc trong khu vuc
ASEAN*. Trong d6, c6 59 yéu cau giri Cong
hoa dan chd nhan dan Lao; 23 gui
Campuchia; 23 gui Singapore; 16 gui
Malaysia; 08 gtri Thai Lan; 03 gui Indonesia
va 02 gui Philippines. Cac nuéc ASEAN da
hoan thanh hoac thuc hién mot phﬁn dbi véi
80 yéu cau cua Viét Nam (dat ty 1& 60%).
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Trong do, Cong hoa dan chu nhan dan Lao
da thuc hién 53/59 yéu cau; Campuchia di
thuc hién 02/23; Singapore da thuc hién
14/23; Malaysia da thuc hién 09/16; Thai
Lan da thuc hién 02/08; Indonesia thuc hién
0/03; Philippines thuc hién 0/02. Pham vi
hoat dong TTTP do cac co quan co tham
quyén cta Viét Nam tién hanh ty thac cho
nudc ngoai thuc hién thuong 1a: téng dat
gidy to, tai liéu tu phap; cung cap 1y lich tu
phap; cung cap thong tin, tai lidu 1a ching
cu; thuc hién kham nghiém; thuc nghiém
hién truong; 1dy 161 khai; chuyén giao truy
cuu trach nhiém hinh sy. Cac toi pham
thuong duoc yéu cau bao gdm cac téi pham
vé xam pham s¢ hiru; toi xam pham tinh
mang, suc khoe; tdi pham vé ma tay; toi
pham buon 1au; toi pham mua ban nguoi; to1
pham sur dung cong ngh¢ cao; td1i pham buon
ban dong vat hoang da; toi pham vi pham
quy dinh diéu khién phuong tién giao thong
duong bg...

Cung vé6i qua trinh day manh hoi nhap
quéc té trong nhitng nim qua, hoat dong
TTTP vé hinh su da dugc thuc hién vdi tinh
than hop tac, trach nhiém gitra Viét Nam véi
cac nudc thanh vién ASEAN va da dat duoc
nhimg két qua tich cuc. Viée tiép nhan, giai
quyét cac yéu cau dugc thuce hién co hiéu
qua, vé co ban dap ung duoc yéu cau thuc
tién, gop phan giai quyét cac vu an c6 yéu tb
nudc ngoai, trong d6 ¢6 nhiéu vu an nghiém
trong, phirc tap. Ngoai ra, mot sb it yéu cau
chua thuc hién dugc do bén yéu cau chua

2 Theo Bao cao ctia nudc Cong hoa xa hoi chu nghia Viét Nam tai Hi nghi Quan chirc cao cép lan thu 8 vé
Hiép dinh Tuong trg tu phap vé hinh sy giita cac nudc ASEAN tir 26-27/4/2018.

3 Theo Bao cao cua nudc Cong hoa xa hoi chu nghia Viét Nam tai Hoi nghi Quan chirc cao cép lan thir 8 vé
Hiép dinh Tuong trg tu phap vé hinh sy giita cac nudec ASEAN tir 26-27/4/2018.

4 S6 liéu do Vién kiém sat nhan dan t6i cao Viét Nam téng hop duoc bao cao trong Hoi nghi Quan chirc cao
cap lan thtr 8 vé Hiép dinh Tuong trg tu phap vé hinh sy giita cac nuéc ASEAN tir 26-27/4/2018.
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cung cap du thong tin dé xac dinh ddi tuong.
Trong qué trinh thyc hién hoat dong TTTP
vé hinh sy vdi cac nuéec ASEAN, céac co
quan chuc nang cua Viét Nam (Cong an
nhan dan, Toa an nhan dan, Vién kiém sat
nhan dan cac cép, Bo Tu phap, B Ngoai
giao...) di chu dong, tich cuc phdi hop trong
giai quyét timg vu viéc cu thé, phu hop véi
cac Diéu uée qudc t& ma Viét Nam 1a thanh
vién.

1.2. Mét s6 khé khan, vieong mdc

Bén canh nhiing két qua da dat duoc,
thyc tién trién khai thyc hién Hiép dinh
TTTP vé hinh su giita cac nudc ASEAN
nhitng nim qua ciing da cho thay mot s6 kho
khan, vuéng mic dit ra v6i cac co quan co
thim quyén ctia Viét Nam va cac nudc thanh
vién ASEAN trong hoat dong TTTP vé hinh
su, cu thé nhu sau:

Mot la, cho dén nay, Hiép dinh chua
duoc coi la van kién chinh thirc cia ASEAN.
Maic du Hiép dinh da dugc 10 nuéc ASEAN
ky va phé chuan nhung theo quy dinh tai
khoan 3 Piéu 30 Hiép dinh, qubc gia luu
chiéu 1a Malaysia (Ban thu ky ciia Hiép dinh
cling dit tai nude nay) thay vi Tong thu ky
ASEAN nhu cac van kién khac ciia ASEAN.
Bén canh d6, tén goi Hiép dinh TTTP vé
hinh su gitra cac nudc thanh vien ASEAN co
cung chung quan diém (Treaty on mutual
legal assistance in criminal matters among
like-minded ASEAN member countries)
chua phu hop voi tén goi ciia mot van kién
ASEAN. Thyc tién cho théy, tinh hinh t6i1
pham c6 yéu t6 nudc ngoai trong khu vurc
dién bién ngay cang phtc tap, nhu cau TTTP
giita cac nudc ASEAN ting, nhung sb yéu
cau vu viéc can cir vao Hiép dinh con han
ché do tinh hiéu luc chua cao. Do vdy, cac
nuoc trong khu vuc c6 xu hudng wu tién ap
dung hiép dinh song phuong TTTP vé hinh
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su. Yéu cau dit ra 1 can som nang cap Hiép
dinh tro thanh van kién cia ASEAN, tao ra
co s& phap 1y chinh thuc cho hoat dong
TTTP vé hinh sy trong khu vuec.

Hai la, quy dinh cac bién phap va pham
vi TTTP néu trong Hiép dinh 1a twong d6i
hep, chu yéu tap trung vao cac hoat dong
cung cép ching ctr, léy 161 khai, tri€u tap
nhan ching, tong dat gidy to, tai liéu tu
phap. Do d0, khi can lién két, phdi hop didu
tra (thanh 1ap nhom diéu tra chung, gom
nhan vién cua cac qudc gia thanh vién dé
cung tién hanh diéu tra vy an) hodc st dung
cac phuong tién thong tin vién thong dé 1ay
161 khai nguoi lam chung, nguoi bi hai
(truyén hinh tryc tiép)... thi rat khé dp dung
quy dinh cua Hiép dinh dé trién khai thuc
hién cac bi¢n phap nay.

Ba la, viéc yéu cau TTTP vé hinh sy ciia
Viét Nam voi phia nudc ngoai ndi chung va
cac nudc ASEAN noi rieng thuong chdm co
két qua, trong khi viéc giai quyét cac vu an
hinh sy phai tuan thu thoi han luat dinh nén
anh huong dén tién do giai quyét vu an.
Nguyén nhén 1 do cac Hiép dinh TTTP vé
hinh sy ma Viét Nam da ky véi cac nudc
ASEAN, ciing nhu phap luat Viét Nam va
phép luat mot s6 nude chua quy dinh thoi
han thuc hién yéu cau TTTP vé hinh su.

Bon la, trong mot sb yéu cau TTTP ma
Viét Nam nhan duogc cac tai liéu duogc dich
chua ding thuat ngir phép luat, chua logic
vé ngit phap, gay kho hiéu cho co quan thu
1y vu viéc. Thong tin co ban vé ddi tuong
(nhu tén tudi, dia chi...) dugc cung cip chua
day du hodc khong chinh xac nén viée xac
dinh d6i tuong cu thé rat mat thoi gian, co
truong hop khong xac dinh dugc.

Nam la, theo quy dinh hién hanh cua
phap luat Viét Nam, co quan trung uong
thuc hién hoat dong TTTP vé hinh su 13 Vién



kiém sat nhan dan tdi cao. Tuy nhién, tai thoi
diém ky va phé chuan Hiép dinh cho dén
nay, co quan trung uvong thuc hién Hiép dinh
cua Viét Nam la B§ Cong an. Trong khi do,
theo quy dinh cia mot sb Hi¢p dinh song
phuong vé TTTP vé hinh sy ma Viét Nam
ky két véi mot sé nuéc ASEAN
(Campuchia, Indonesia), co quan trung uong
déu 1a Vién kiém sat nhan dan téi cao. Diéu
nay gy kho khan nhit dinh trong trién khai
thuc hién cac Hi¢p dinh.

2. Mt s6 kién nghi

Qua qua trinh tong két nhitng thuan loi,
kho khan, vuong méc trong thuc hién Hiép
dinh TTTP vé hinh sy gitta cac nudc
ASEAN, céc tac gia dwa ra mot s6 kién nghi
nham nang cao hi¢u qua thyc hién Hiép dinh
trong thoi gian tdi, cu thé nhu sau:

Thir nhat, xuc tién viéc nang cap Hiép
dinh nay thanh van kién chinh thic cua
ASEAN, tao khung phép ly quan trong, chat
ché hon dé Viét Nam va cac quoc gia trén
thé gidi noi chung ciing nhu trong khu vice
ASEAN noi riéng thyc hién hi¢u qua hon
céc hoat dong TTTP vé hinh su, gép phan
day manh cong tac phong, chdng to6i pham,
dic biét 1a toi pham xuyén qudc gia.

Thir hai, tiép tuc nghién ctru, xdy dung
co ché hiéu qua dé thyc hién Hiép dinh song
song voi viée trién khai thuc hién cac cong
cu phap 1y da phuong vé phong, chdng toi
pham trén thé giGi va trong khu vure nhu: céc
cong udc cua Lién hop qudc vé chdng toi
pham c6 t6 chic xuyén qudc gia, chong
khung bd, chdng tham nhiing, chong tra tan,
kiém soét chit ma tiy, Hiép dinh hop tac khu
vuc vé chéng cudp bién va cudp c6 vil trang,
chéng tau thuyén tai chau A, cac Tuyén bd
chung giita ASEAN va ddi tac, Hiép udc
than thién va hop tic Pong Nam A; ciing
nhu cac Hiép dinh song phuong vé TTTP vé
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hinh sy di dwoc ky két gitra cac nudc
ASEAN.

Thit ba, ddy manh viéc dam phan, ky két
cac hiép dinh song phuong vé TTTP vé hinh
su, dan do, chuyén giao nguoi bi két an phat
t0 gitta cac qubc gia thanh vién ASEAN
nham tiép tuc hoan thién co s& phap 1y cho
cic hoat dong hop tac ddu tranh phong,
chéng t6i pham trong khu vyc. Hién nay, cac
co quan chtrc nang cua Viét Nam da hoan
thanh thu tuc ndi bo, san sang dam phan cac
hiép dinh néu trén v6i mot sé qudc gia trong
ASEAN (Vi du: Malaysia, Lao, Théi Lan,
Myanmar), nhung chua nhan duoc phan hoi
tur phia cac nudce. Vi vay, trong thoi gian toi,
Viét Nam can tiép tuc xtc tién va déy manh
viéc dam phan, ky két cac hiép dinh song
phuong vé TTTP vé hinh sy, din do va
chuyén giao nguoi bi két an phat tu.

Thir tr, xdy dung co ché hop tac hiru
hi€u gilta cac co quan Trung wong cua cac
nuéc ASEAN trong trién khai thyc hién
Hi¢p dinh. Thuc hién thong bao va thuong
xuyén cap nhat thong tin vé co quan Trung
uvong (dia chi, s6 dién thoai, can bo lién lac,
cac mau yéu cau tuong tro tu phap...) gui vé
Ban thu ky Hiép dinh dé tap hop, xay dung
dwr liéu chung phuc vu hoat dong TTTP vé
hinh sy cho cac nudc trong khu vuc, bao
dam cac yéu td nhanh, chinh xac, hiéu qua.

Thir nam, day manh cac hoat dong hop
tac ¢ ca trong va ngoai khu vuc ASEAN,
tang cuong td chirc cac hoi nghi, hoi thao,
khoa tap huan, dao tao, cac dién dan da
phuong va song phuong vé TTTP vé hinh sy
nham chia s¢, tham khao kinh nghiém, nang
cao trinh d9, nang luc cho ddi ngii can bo
nhiam dap ng yéu cdu ngay cang cao cia
cong tac TTTP vé hinh sy giita cac nudc
ASEAN m
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1. Nhén thirc “vi pham hanh chinh vé trit

tu xay dung”

“Trat ty xay dung” la mot thuat ngtr
phap 1y duoc sir dung kha phd bién trong cac
vian ban phap luat & nuéc ta. Pidu 164 Luat
Xay dung nam 2014 da duoc sta doi, bo
sung nam 2020 (Luat Xay dung) dé cap dén
“trat ty xay dung” voi tinh chit 1a mot noi

Tém tit:

Xu phat vi pham hanh chinh V& trat ty xdy dung l1a viéc ngudi co tham
quyén xtr phat tién hanh cac hoat dong nham ap dung hinh thire xu
phat va bién phap khic phuc hau qua dbi véi ca nhan, t6 chirc vi
pham. Thoi gian qua, cong tac xur phat vi pham hanh chinh vé trat tu
xdy dung dugc thyc hién nghiém minh, dang phap luat. Tuy nhién,
do nhi€u nguyén nhén, nhat la cac quy dinh xu phat vi pham hanh
chinh do6i v&i nhém hanh vi nay con chua cu thé, ro rang, da lam cho
nguoi c6 tham quyén gap nhiéu kho khin trong xir phat nhing tinh
hudng phtc tap.

Abstract:

Onduct activities aimed at applying a sanctioning decision and
remedial measures to the violators. Currently, the work of
administrative sanctioning of construction order is strictly
implemented in accordance with the law. Besides the positive aspects,
the administrative sanctions of construction order still appear several
shortcomings. There are reasons, but the common one is that the
regulations on sanctioning on administrative violations of
construction orders are not specific and clear. This article provides an
analysis of complicated situations in sanctioning on administrative
violations of construction order.

dung quan 1y nha nuée ctia Uy ban nhan dan
cap tinh'. Nghi dinh s6 139/2017/ND-CP
(Nghi dinh s6 139) da duoc stra doi, bo sung
bdi Nghi dinh s6 21/2020/ND-CP. Nghi dinh
s6 139 danh han Piéu 15 quy dinh xt phat
vi pham hanh chinh (VPHC) déi v6i céc vi
pham vé “trat tu xay dung”. Thé nhung, cho
dén nay, thuat ngir “trat ty xay dung” van
chua dugc dinh nghia mot cach cu thé.

1 Diéu 164 Luat Xay dung quy dinh: Uy ban nhan dén cép tinh thyc hién quan 1y nha nude vé hoat dong dau
tu xay dung theo phan cap cuia Chinh phu; quan ly trat tu xay dung trén dia ban theo quy hoach, thiét ke xay
dung va gidy phép xay dung theo quy dinh ciia Chinh phu”.
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Theo Ttr dién tir va ngir Viét Nam thi
“trat tu” (trat: tha bac, ty: pham trén dudi)
la “thtr bac trén duoi, trudc sau hoac tinh
trang On dinh”2, con “xay dung” 14 “lam nén
mot cong trinh kién tric theo ban v& k¥
thuat™.

Dudi goc dd ngdn ngir, trat ty xay dung
la trang thai 6n dinh, tuan tha cac ndi dung
quy hoach, thiét ké. Hoat dong xay dung
phai tuan thu trat tu xay dung, tirc 1a viéc xay
dung cong trinh phai tuin tha theo quy
hoach, thiét ké; phu hop véi diéu kién tu
nhién, x4 hoi, dic diém vin hoa cua dia
phuong nham bao vé canh quan, méi truong
va bao dam 6n dinh cudc séng cuia nhan
dan*.

Theo quy dinh ciia Diéu 15 Nghi dinh s6
139, “vi pham quy dinh vé trat ty xay dung”
la VPHC trong linh vuc xay dung. Nhu vay,
¢ thé hiéu VPHC vé trét tu xay dung la
hanh vi trai phap luat, c6 13i (c¢b ¥ hodc vo
¥) do t6 chirc, ¢4 nhan cé ning luc trach
nhiém hanh chinh thyc hién, vi pham cac
quy dinh lién quan dén trat tu xay dung ma
theo quy dinh cua phép luat phai chiu trach
nhiém hanh chinh.

Vé mat khach quan, “VPHC veé trat tu
xay dung” la hanh vi trai phéap luat. Hanh vi
nay thuong duogc thé hién ra bén ngoai dudi
dang: i) T6 chuc thi cong xdy dung cong
trinh khéng che chin hodc c¢o che chin
nhung dé roi vai vat liéu xay dung xudng cac
khu vuc xung quanh hodc dé vat lidu xay
dung khong dung noi; ii) T6 chic thi cong

Nguyén Lan, tldd, tr. 2077.
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xay dung cong trinh sai noi dung gidy phép
xdy dung; iii) Té chtrc thi cong xay dung
cong trinh khong c6 gidy phép xay dung ma
theo quy dinh phai c6 gidy phép xy dung;
iv) To chirc thi cong xdy dung cong trinh vi
pham quy dinh vé quéan 1y chat lugng cong
trinh xay dung gay lun, nit hodc hu héng
cong trinh ha tang k¥ thuat, cong trinh lan
can; v) Xay dung cong trinh khong ding
thiét ké xay dung duogc thim dinh, phé duyét
trong truong hop dugc mién gidy phép xay
dung; vi) Xay dung cong trinh vi pham diéu
cAm cuta phap luat nhu: xay dung cong trinh
khong phu hop véi quy hoach xay dung
dugc duyét; xay dung cong trinh vi pham chi
gi6i xay dung; xdy dung cong trinh sai cdt
xdy dung; x4y dung cong trinh 1in chiém
hanh lang bao vé cong trinh qudc phong, an
ninh, giao thong; xdy dung coi ndi, lan
chiém dién tich, 14n chiém khong gian.

Ve mdt chii quan, “VPHC vé trat tu xay
dung” duoc thuc hién véi 16i ¢b y. Piéu d6
c6 nghia chu thé “VPHC vé trat tu xdy
dung” biét & hanh vi ciia minh 13 trai phap
luat nhung van thyuc hién hanh vi nay.

Vé mdt chii thé, ngudi thuc hién hanh vi
“VPHC vé trat ty xdy dung” phai 14 c4 nhan,
t6 chuc co nang lyc trach nhi¢m hanh chinh.
D6 phai la nguoi quyét dinh dau tu, chu dau
tu’.

Vé khdch thé, hanh vi ndy xam pham
dén trat ty quan 1y nha nudc trong linh viyc
xay dung, tir 6 gay anh hudng dén an toan
va quy hoach xay dung. Trén thyc té, cac

Nguyén Lan, Tir dién tir va ngit Viét Nam, Nxb. Téng Hop Tp. H6 Chi Minh, nim 2006, tr. 1897.

Lé Anh Diing (chu bién), Giao trinh T chirc thi cong xdy dung, Nxb. Xay dung, nim 2016, tr. 20.
Muc 1 Chuong 2 Nghi dinh s 139/2017/ND-CP (stra d6i, bo sung nim 2020).
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nghi dinh vé VPHC duoc ban hanh 14 theo
khach thé loai cua VPHCS. Vi tu duy do,
Diéu 15 Nghi dinh s6 139 hudng dén bao vé
trat tu quan ly nha nudc trong linh vuc xay
dung, boi trat tu nay dong vai tro quan trong
trong viéc tao cho hoat dong xay dung mang
tinh dong b, théng nhat, phit hop quy hoach
va phap luat.
2. Tinh hudng phirc tap trong xir phat vi
pham hanh chinh vé trat tw xdy dung

2.1. Hanh vi “té6 chirc thi cong xdy
dung cong trinh khong cé gidy phép xay
dung trén dit trong lia”

Tinh huéng: mot ca nhan thuc hién hanh
vi to chirc thi cong xdy dung cong trinh
khong c6 gidy phép xay dung trén dét trong
laa. Trong trudng hop nay, nguoi c6 tham
quyén sé& xir phat nhu thé nao?

Hién nay, c6 hai quan diém khéc nhau:

Quan diém thir nhdt: ngudi c¢6 tham
quyén s& lap bién ban va xir phat dong thoi
vé hai hanh vi vi pham. Hanh vi vi pham thér
nhét 1a “str dung dat trong lua vao muc dich
khac khong duoc co quan nha nudce co tham
quyén cho phép theo quy dinh tai cac diém
ava d khoan 1 Diéu 57 cua Luat Dt dai nim
2013” cting nhu tai Piéu 9 Nghi dinh sb
91/2019/NB-CP xtr phat VPHC trong linh
vuc dat dai (Nghi dinh s6 91). Hanh vi vi
pham thtr hai 12 “t6 chirc thi cong xay dung
cong trinh khong c6 gidy phép xay dung ma
theo quy dinh phai c6 gidy phép xay dung”
(Diéu 15 Nghi dinh s 139)7.

Quan diém thir hai: ngudi c6 tham

quyén chi 1ap bién ban va xt phat vé mot
hanh vi vi pham 1a “st dung dt trong laa
vao muc dich khac khong dugc co quan nha
nudc c6 thaim quyén cho phép theo quy dinh
tai céc diém a va d khodn 1 Diéu 57 clia Luat
Dat dai” (Diéu 9 Nghi dinh s6 91)°.

Chung t6i chia sé v&i quan diém thu hai
va cho rang, trong tinh hudng trén, nguoi c6
thAm quyén chi xtr phat vé hanh vi “str dung
dat trong lta vao muc dich khac khong duoc
co quan nha nudc c6 thim quyén cho phép
theo quy dinh tai cic diém a va d khoan 1
Diéu 57 cua Luat Pat dai” ma khong dong
thoi xir phat hanh vi “t6 chic thi cong xay
dung cong trinh khong co gidy phép xay
dung ma theo quy dinh phai c6 gidy phép
xay dung”.

Theo quy dinh ctia Diéu 9 Nghi dinh s6
91, “su dung dat tréng lia vao muc dich
khac khong dugc co quan nha nude c6 thaim
quyén cho phép theo quy dinh tai cac diém
a va d khoan 1 Diéu 57 cua Luét Dat dai” 1a
mot VPHC. Cac vi pham cu thé la: i)
Chuyén dat trong lta sang dit trong cdy lau
nam, dét trong rimg; ii) Chuyén dat trong lta
sang dat nuoi trong thuy san, dat lam mudi;
iii) Chuyén dét trong la sang dat phi nong
nghiép tai khu vuc néng thon; iv) Chuyén
dat trong lua sang dat phi nong nghiép tai
khu vuc do6 thi.

Theo quy dinh cua Luat Dat dai nim
2013, dét dai dugc chia thanh nhiéu loai.
Phén loai dit dong vai trod rit quan trong boi
d6 1a co s¢ dé co quan quan 1y nha nuéc vé
dat dai 4p dung cac quy ché mot cach hop 1y

6 Nguyén Ctru Viét, Giao trinh Luat hanh chinh Viét Nam, Nxb. Chinh tri quéc gia, nam 2013, tr. 500.
7 S¢é Tai nguyén va Mai truong tinh Séc¢ Trang, Tham ludn Hoi nghi trién khai Nghi dinh s6 19/2020/ND-CP
va hudng dan nghiép vu xir Iy VPHC cho cac chirc danh c¢6 tham quyén trén dia ban tinh Séc Tring, ngay

3/8/2020.
8 So Tu phap tinh Soc Trang, tldd.
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dbi véi ting chu thé co quyén st dung dit.
Do mdi mdt nhém dat c6 mot co ché phap
1y riéng quy dinh vé chu thé duoc giao dat,
muc dich su dung dét, thoi gian s dung
cling nhu han murc giao dat nén nhét thiét
phai c6 su phan loai nham 4p dung cac quy
ché phap 1y cu thé diéu chinh. Ngoai ra, phan
loai dat ciing 1a co so dé cac chu thé c6
quyén str dung dat tién hanh stir dung dat mot
cach hop Iy nhim nang cao hiéu qua cua
viéc str dung dat.

Piéu 57 Luat Pat dai niam 2013 quy
dinh viéc chuyén myc dich str dung dat phai
duoc phép cta co quan nha nudc cd tham
quyén. Theo do, viéc chuyén dit trong laa
sang dat trong ciy lau nim, dit trong rimng,
dat nuoi trong thiy san, dat 1am mudi hay
viéc chuyén dat trong lua thuoc nhom dat
noéng nghiép sang dit phi nong nghiép khi
nguoi st dung dét thuc hién cac nghia vu
phap 1y nhat dinh, trong dé c6 nghia vu tai
chinh. Nhim huéng din noi dung nay, Nghi
dinh s6 01/2017/ND-CP quy dinh chi tiét tha
tuc va tham quyén xem xét cho phép chuyén
muc dich st dung dat trong lta sang céc loai
dat khac. Viéc cho phép chuyén muc dich str
dung dit trong lua sang dit trong cdy lau
nam, dét trong rimg, dat nudi trong thuy san,
dat 1am mubi, dat phi nong nghiép tao diéu
kién thuan loi dé ddi méi san xuét hang hoa
mot cach linh hoat theo dinh hudng thi
trudng trong nudc va qudc té hién nay,
nhung dong thoi vin bao dam an ninh luong
thuc dai han. Hanh vi “t6 chtic thi cong xay
dung cong trinh khong co gidy phép xay
dung trén dat trong lta” chinh 1a st dung dat
trong ltia vao muc dich khac ma khong dugc
co quan nha nude c6 thim quyén cho phép.
Noi cach khac, ddy 1a hanh vi chuyén dat
trong lta sang dat phi nong nghiép, gay thoai
hoa dét trong lta hodc lam mat di cac diéu
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kién phu hop dé trong lta tro lai, tir d6 anh
huong dic biét dén an ninh luong thyc.

Theo quy dinh cta Diéu 89 Luat Xay
dung, cong trinh xay dung phai c6 gidy phép
xay dung. Tuy nhién, phap luat cling quy
dinh nhiing truong hop duge mién gidy phép
xay dung nhu cong trinh xay dung cép IV,
nha ¢ riéng 1¢ & ndong thon c6 quy mo dudi
07 tang va thudc khu vuc khong cé quy
hoach do6 thi...

Nhu vay, ddi voi hanh vi té chire thi
cong xay dung cong trinh khong cé gidy
phép xay dung trén dat trong laa ma dat
trdng lta nay & nong thon thi dwong nhién
chi xir phat mot hanh vi theo Piéu 9 Nghi
dinh sb 91 chir khong dong thoi xur phat
hanh vi “t6 chitc thi céng xdy dung céng
trinh khéng cé gidy phép xdy dung ma theo
quy dinh phdi c6 gidy phép xdy dung” boi
viéc xay dung cong trinh xay dung, nha ¢
riéng 1¢ ¢ noéng thén duge mién gidy phép
xay dung. Dbi v6i hanh vi t6 chirc thi cong
xay dung cong trinh khong c6 gidy phép xay
dung trén dit trong laa ma dit trong laa nay
& d6 thi thi van dé tré nén phirc tap hon, boi
viée t6 chirc thi cong xdy dung cong trinh,
nha ¢ riéng 1¢ tai d6 thi phai co gidy phép
xdy dung. Tuy nhién, can luu y 1 ngay ca
khi xir phat hanh vi “t6 chtrc thi cong xay
dung cong trinh khong c6 gidy phép xay
dung trén dat trong 1aa ma dat trong laa nay
& d6 thi” thi nguoi co thdm quyén ciing
khong duge xtr phat theo Diéu 15 Nghi dinh
s6 139 1a “t6 chirc thi cong xay dung cong
trinh khong c6 gidy phép xay dung ma theo
quy dinh phai c6 gidy phép xdy dung” boi
cac ly do sau day:

Thit nhdt, nhu d3 trinh bay & trén, “t6
chuc thi cong xay dung cong trinh khong co6
gidy phép xay dung ma theo quy dinh phai
c6 gidy phép xay dung” 1a mot vi pham
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trong linh vuc xay dung ma cu thé 1a vi
pham vé trat tu xay dung. “T6 chirc thi cong
xay dung cong trinh khong c6 gidy phép xay
dung trén dit trong laa ma dat trong laa nay
& d6 thi” tuy c6 biéu hién ra bén ngoai la
hanh vi t6 chtrc thi cong xdy dung nhung
khach thé bi xdm pham trong trudng hop nay
khong phai 1a trat tu quan ly nha nudc trong
linh vuc xay dung. RO rang, trong truong
hop nay, chu thé co tién hanh xin gidy phép
xay dung cong trinh xay dung, nha & riéng
1¢ tai d6 thi thi cling khong dugc cip boi dy
la dat tréng laa - mot loai dat khong thé sur
dung vao myc dich xay dung cong trinh.
Chinh vi vay, khach thé bi xAm pham trong
truong hop nay la trat ty quan ly nha nudc
trong linh vyc dat dai chir khong phai trong
linh vuc xay dung. Do do, xtr phat hanh vi
“t6 chtre thi cong xay dung cong trinh khong
c6 gidy phép xdy dung trén dat trong laa ma
dat trong la nay ¢ d6 thi” theo Piéu 15 Nghi
dinh s6 139 1 hoan toan khong chinh x4c vi
khong phii hop v6i khach thé bao vé.

Thir hai, ngoai tru trudong hop duogc
mién gidy phép xdy dung, Luat Xay dung
quy dinh viéc t6 chuc thi cong xay dung
cong trinh phai c6 gidy phép xay dung. Viéc
xin gidy phép xay dung la nghia vu cua
nguoi quyét dinh dau tu, cha dau tu. Do do,
néu vi pham quy dinh trén thi ngudi quyét
dinh dau tu, chu dau tu s& bi xur phat vé hanh
vi “t6 chirc thi cong xdy dung cong trinh
khong c6 gidy phép xdy dung ma theo quy
dinh phai c6 gidy phép xdy dung”. Noi cach
khac, trong truong hop ngudi quyét dinh dau
tu, chit ddu tu hoan toan y thirc dugc truong
hop dit duoc phép xdy dung va viée xdy
dung phai co gidy phép ma khong xin gidy

9 Piém d khoan 1 Diéu 3 Luat Xt Iy VPHC nam 2012.
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phép thi méi bi xtr phat theo quy dinh trén.
Khoan 5 Piéu 15 Nghi dinh sé 139 rat hop
1y khi quy dinh xtr phat di v6i hanh vi “t6
chtrc thi cong xay dung cong trinh khong co
gidy phép xay dung ma theo quy dinh phdi
c6 gidy phép xdy dyung”. “Ma theo quy dinh
phai c6 gidy phép xdy dung” c6 nghia 1a phai
xin gidy phép xay dung trudc khi t6 chirc thi
cong xay dung cong trinh, nhung ngudi
quyét dinh dau tu, chu dau tu di khong thuc
hién nghia vu nay. Trong khi d6, déi voi
hanh vi “t6 chirc thi cong xay dung cong
trinh khong co6 gidy phép xdy dung trén dat
trong lua ma dit trong laa nay & do thi” thi
chu thé khong thé xin gidy phép xay dung,
boi dat trong lta 14 loai dat khong ding cho
muc dich xay dung. Do d6, dbi véi truong
hop nay, viéc xtr phat theo quy dinh “su
dung dat trong lta vao muc dich khac khong
dugc co quan nha nudc c6 tham quyén cho
phép theo quy dinh tai cac diém a va d khoan
1 Piéu 57 cua Luat Pat dai” méi ding noi
dung va tinh chét ctia hanh vi vi pham.

Thir ba, hanh vi “t6 chic thi cong xay
dung cong trinh khong co gidy phép xay
dung trén dét trong lta ma dat trong lha nay
& d6 thi” xam pham khach thé bao vé 1a trat
tu quan 1y nha nudc vé dét dai. Do do, viéc
xtr phat phai hudng dén bao vé khach thé da
bi xam pham. Hanh vi nay khong xam pham
khach thé bao vé 1a trat tu quan 1y trong linh
vuc xay dung. Do do6, viéc d@)ng thoi xur phat
thém hanh vi “t6 chirc thi cong xay dung
cong trinh khong c6 gidy phép xdy dung ma
theo quy dinh phai c6 gidy phép xay dung”
1a khong chinh x4c va vi pham nguyén téc
xur phat “mot hanh vi VPHC chi bi xur phat

mot 1an™.



Ngoai ra, viéc xur phat vi pham chi theo
quy dinh tai Piéu 9 Nghi dinh s6 91 tao ra
su nghiém minh, nhanh chong, kip thoi
trong hoat dong xur phat VPHC. Cu thé, khi
phat hién hanh vi nay, ngudi c6 thim quyén
chi can 1ap bién ban va ra quyét dinh xir phat
VPHC trong thoi han do phép luat quy dinh
ma khong can chi y dén nhiing ndi dung
khac. Trong khi d6, néu xir phat thém hanh
vi “t6 chirc thi cong xdy dung cong trinh
khong c6 gidy phép xdy dung ma theo quy
dinh phai c6 gidy phép xay dung” thi ngudi
c¢6 tham quyén phai dé cho chu thé vi pham
lam thu tuc dé nghi co quan c6 thim quyén
cap gidy phép xay dung trong thoi han 60
ngay ké tir ngay 1ap bién ban VPHC'®. Néu
hét thoi han néu trén ma chu thé vi pham
khong xudt trinh voi nguoi ¢o tham quyén
xir phat gidy phép xdy dung m&i bi ap dung
bién phép khac phuc hau qua “budc thao d&
cong trinh, phan cong trinh xay dung vi
pham”!''. Quy dinh trén mang tinh “chira
chay” nham han ché tinh trang lang phi cac
ngudn luc x3 hoi ciing nhu tao diéu kién cho
nguoi vi pham ¢6 co hoi “stra sai”'?. Tuy
nhién, diéu khoan nay chi phut hop véi loai
dat sir dung cho muc dich xay dung ma chi
thé da khong tién hanh xin gidy phép xay
dung. Doi véi dét trong lua thi khong thé
thoa man diéu kién dé xin gidy phép xay
dung. Do do, viéc dé cho chu thé trong thoi
han 60 ngay ké tir ngay 1ap bién ban VPHC
lam tha tuc dé nghi co quan cé tham quyén
cap gidy phép xay dung 1a khong kha thi.
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Diéu nay, v6 hinh trung, kéo dai thoi gian xir
phat, 1am cho cong tac xur phat bi tri tré.

C6 ¥ kién cho rang, néu xir phat theo
Diéu 9 Nghi dinh sb 91 thi ngudi c6 tham
quyén chi c6 thé ap dung bién phap khic
phuc hau qua “budc khéi phuc lai tinh trang
ban dau coa dat truéc khi vi pham” ma
khong thé ap dung bién phap “budc thao d&
cong trinh, phan cong trinh xay dung vi
pham”. Trong khi d6, ddi v6i hanh vi “t6
chtrc thi cong xay dung cong trinh khong co
gidy phép xay dung trén dét trong laa” thi
chinh bién phap “budc thao dd cong trinh,
phan cong trinh xay dung vi pham” méi t6
ra hitu hiéu va dua dat trong lta tro vé trang
thai ban dau nhu trudc khi bi vi pham'®. Day
ciing 12 nguyén nhan ma trén thuc té, nhiéu
chu thé tién hanh xur phat vi pham trén theo
quy dinh “t6 chirc thi cong xay dung cong
trinh khong c6 gidy phép xay dung ma theo
quy dinh phai c6 gidy phép xay dung”.

Chung t6i cho rang, “budc khoi phuc lai
tinh trang ban dau” 1a bién phap khic phuc
hau qua duoc ap dung dbi véi chir thé VPHC
dé khoi phuc lai tinh trang ban dau d3 bi thay
ddi do VPHC géy ra. Do d6, 4p dung bién
phap khic phuc hau qua “budc khoi phuyc lai
tinh trang ban dau” d6i v6i hanh vi “t6 chic
thi cong xay dung cong trinh khong c6 gidy
phép xay dung trén dat trong lta ma dat
trong lua ndy ¢ do thi” 1a nham khoi phuc lai
hi¢n trang cua doi tuong bi xam hai nhu
trude khi ¢co6 VPHC'™. Tinh trang ban dau
trwéc khi bi vi pham 1a dat trong lta nén

10 Khoan 12 Diéu 15 Nghi dinh s 139/2017/ND-CP (stra ddi, bd sung nim 2020).
11 Piéu 4 Thong tu s 03/2018/TT-BXD cta Bo truong Bo Xay dung ngay 24/4/2018 quy dinh chi tiét mot sb

diéu cua Nghi dinh sb 139/2017/ND-CP.

12 Nguyén Si Diing, Thé su - mQt goc nhin, Nxb. Tri Thie, nam 2007, tr. 256.

13 Bao céo s6 14027/BC-SXD-VP cua S& Xay dung Tp. H6 Chi Minh ngay 31/10/2019 vé tinh hinh thuc hién
nhiém vu thang 10/2019 va nhi€ém vy trong tdm thang 11/2019, tr. 16.

14 Cao Vii Minh (chii bién), Mot s bién phap khic phuc hau qua trong xir phat VPHC - Thuc trang va huéng

hoan thién, Nxb. Chinh tri quéc gia, nam 2019, tr. 46.
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“budc khoi phuc lai tinh trang ban dau” tirc
1a 1am cho dét Ay tré vé trang thai dat trong
laa nhu ban dau. Mot khi da tr vé trang thai
dat trong lta nhu ban dau thi dwong nhién
trong truong hgp nay s€ khong con cong
trinh xay dyng. Chinh vi vay, viéc 4p dung
bién phap “budc khoi phuc lai tinh trang ban
dau” cling da c6 kha nang khoéi phuc lai tinh
trang ma vi pham d géy ra, da lam thay doi,
hodc khéi phuc nhiing quyén, loi ich hop
phap bi VPHC xam hai'®.

Nhu vay, d6i voi hanh vi “to chirc thi
cong xay dung cong trinh khong cé gidy
phép xay dung trén dat trong laa”, chiing toi
cho ring, nguoi c6 thAm quyén chi cin cir
vao Diéu 9 Nghi dinh s6 91 xir phat vé hanh
vi “str dung dat trong lia vao muc dich khac
khong duoc co quan nha nudc co6 tham
quyén cho phép theo quy dinh tai cac diém
a va d khoan 1 DPiéu 57 cua Luat Dét dai”.
Hanh vi trén khong vi pham céac quy dinh vé
trat ty xay dung nén khong thé dong thoi xir
phat theo quy dinh “t6 chirc thi cong xay
duyng cong trinh khong c6 gidy phép xay
dung ma theo quy dinh phai c6 gidy phép
xay dung” tai khoan 5 Diéu 15 Nghi dinh s6
139. Véi tu duy do, néu hanh vi trén duogc
thuc hién trén dat rung dac dung, dat rung
phong ho, dat rimg san xuét, dit nong nghiép
khong phai la dit trong lta, dit nong nghiép
khong phai 1a dat rimg phong ho, dat nong
nghiép khong phai 1a dat ring dic dung, dat
noéng nghiép khong phai 1a dat ring sin
xuét. .. thi ngudi co thim quyén cin clr vao
cac quy dinh twong tmg trong Nghi dinh s6
91 dé xtr phat. Can quan triét nguyén tic
khong xu phat thém hanh vi “t6 chirc thi

cong xay dung cong trinh khong cé gidy
phép xdy dung ma theo quy dinh phai c6
gidy phép xay dung” boi nhu da trinh bay,
hanh vi nay khong vi pham cac quy dinh lién
quan dén trat ty xay dung.

2.2. Hanh vi “té chirc xdy dung cong
trinh sai néi dung gidy phép xiy dung,
khéng cé gidy phép xdy dung da bi lap bién
bdn vi pham hanh chinh nhung chwa ra
quyét dinh xiv phat ma vén tiép tuc thwce
hién hanh vi vi pham”

Tinh huéng: mot ca nhan thuc hién hanh
vi to chirc xay dung cong trinh sai noi dung
gidy phép xay dung, khong co gidy phép xay
dung. Hanh vi nay da bi 1ap bién ban VPHC
nhung chua ra quyét dinh xir phat. Sau do,
chu thé lai tiép tuc thuc hién hanh vi vi
pham. Trong trudng hop nay, nguoi ¢ tham
quyén s& xir phat nhu thé nao?

Hién nay, c¢6 hai quan diém khac nhau
vé van dé nay:

Quan diém thir nhdt: trudng hop ngudi
c¢6 thdm quyén di 1ap bién ban nhung chua
ra quyét dinh xir phat ma chu thé van tiép tuc
thyc hién hanh vi vi pham thi ngudi ¢6 tham
quyén xtr phat phai 4p dung bién phap ngin
chin va bao dam xu Iy VPHC phu hop dé
cham dirt hanh vi vi pham. Khi ra quyét dinh
xtr phat d6i v6i hanh vi d6, nguoi c6 tham
quyén xir phat ¢6 thé ap dung thém tinh tiét
tang nang “tiép tuc thue hién hanh vi VPHC
mic du nguoi c¢6 thim quyén da yéu cau
cham dut hanh vi d6” va xir phat ddi véi
hanh vi vi pham da 1ap bién ban nhung chua
ra quyét dinh xir phat (khoan 3 Piéu 6 Nghi
dinh s6 81/2013/ND-CP da dugc sira dbi, bo
sung bai Nghi dinh s6 97/2017/ND-CP) '¢.

15 Nguyén Ciru Viét, Gio trinh luat Hanh chinh Viét Nam, Nxb. Chinh tri quéc gia, ndm 2013, tr. 524.
16 Phong Tai nguyén va Moi truong Tp. Tuy Hoa (Pht Yén), Tham luan Hoi nghi cong tac thi hanh phap luat
vé xtr phat VPHC, cudng ché thi hanh quyét dinh xur phat VPHC trong linh vuc dét dai va xay dyng tai

Phu Yén, ngay 02-03/7/2020.
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Quan diém thir hai: tradng hop ngudi co
thim quyén di lap bién ban nhung chua ra
quyét dinh xir phat ma chi thé van tiép tuc
thyc hién hanh vi vi pham thi ngudi ¢6 tham
quyén sé tiép tuc 1ap bién ban vé hanh vi nay
va tién hanh xtr phat theo khoan 8 Diéu 15
Nghi dinh s6 139'7. Nhu vy, trong truong
hop nay, nguoi co thim quyén sé& dong thoi
xtr phat hai hanh vi. Hanh vi thir nhét 1a “t6
chtrc thi céng cong trinh sai ndi dung gidy
phép xdy dung, khong c6 gidy phép xay
dung” tuong tng véi khoan 2, khoan 4,
khoan 5 Piéu 15 Nghi dinh s6 139. Hanh vi
thir hai 1a “tiép tuc thuc hién hanh vi vi pham
sau khi da bi lap bién ban nhung chua ra
quyét dinh xir phat” s& cdu thanh mot vi
pham doc 1ap va bi xtr phat theo khoan 8
Piéu 15 Nghi dinh s6 139,

Chung t6i chia sé v&i quan diém thi hai
va cho rang, trong tinh hudng trén, ngudi c6
thAm quyén s& tién hanh xir phat vé hai hanh
vi vi pham: i) T6 chiic xdy dung cong trinh
sai noi dung gidy phép xay dung, khong co
gidy phép xdy dung; ii) Tiép tuc thuc hién
hanh vi vi pham sau khi da bi 1ap bién ban
nhung chua ra quyét dinh xtr phat.

Piém d khoan 1 Diéu 3 Luat Xu ly
VPHC quy dinh, “mét ngudi VPHC nhiéu
Ian thi bi xtr phat vé timg hanh vi vi pham”.
Nhu vay, mot chi thé da bi 14p bién ban vé
hanh vi “td chirc xay dung cong trinh sai ndi
dung gidy phép xay dung, khong c6 gidy
phép xay dung” thi hanh vi nay di cau thanh
mot VPHC. Néu hanh vi nay van duoc tiép
tuc thyc hién (cho du chua cé quyét dinh xtr
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phat hay c6 quyét dinh xtr phat) thi van cau
thanh mot vi pham moi.

Vé mit 1y luan, mot VPHC c6 cau thanh
tir bon yéu t6 1a mat khach quan, mat cha
quan, chu thé va khach thé. Do d6, hanh vi
ctia mot chu thé dién ra cung mot thoi diém,
cung yéu t6 16i nhung chic chin khach thé
xam pham s€ c6 sy khac nhau. Chinh vi
khach thé caa VPHC bi xdm pham 1a khac
nhau nén s& cdu thanh cac VPHC doc lap'®.
Nguoc lai, hanh vi vi pham cung yéu td 16i
nhung dién ra trong nhiing thoi diém khéac
nhau thi ciing cau thanh cac VPHC doc lap.
Chinh vi vay, khi xir phat, ngudi ¢ tham
quyén phai xir phat tig hanh vi cy thé chir
khong thé xir phat mét VPHC véi tinh tiét
tang nang la ”tié}? tuc thwc hién hanh vi
VPHC mdc dit ngwoi ¢é tham quyén da yéu
cau cham dirt hanh vi 6.

Hién nay, d6i véi hanh vi t6 chirc xay
dung cong trinh sai ndi dung gidy phép xay
dung, khong c6 gidy phép xay dung thi sau
khi Iap bién ban VPHC, phap luat cho phép
trong thoi han 60 ngay ké tir ngay lap bién
ban, chu thé vi pham lam thu tuc dé nghi co
quan c6 tham quyén diéu chinh hodc cip
gidy phép xdy dung. Nhu vdy, trong khoang
thoi gian nay, t chure, c4 nhan vi pham phai
ngung thyc hién hanh vi vi pham. Truong
hop td chirc, ca nhan c6 hanh vi vi pham
duoc co quan c6 tham quyén diéu chinh
hodc cap gidy phép xay dung thi ngudi co
thAm quyén chi 4p dung hinh thtc xtr phat
ma khong ap dung bién phap khac phuc hau
qua “budc thao d& cong trinh, phan cong

17 S& Tu phap tinh Soc Trang, Tham luan Hoi nghi trién khai Nghi dinh s6 19/2020/ND-CP va huéng dan
nghiép vu xtr Iy VPHC cho cac chtic danh c¢6 tham quyén trén dia ban tinh Séc Trang, ngay 3/8/2020.
18 Cao Vii Minh, “Co s xdy dung cac tinh tiét giam nhe va tinh tiét tang nang trach nhiém hanh chinh”, Tap

chi Khoa hoc phap 1y Viét Nam sb 3, nam 2020.
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trinh x4y dung vi pham d6i véi hanh vi vi
pham”. Nguoc lai, trong truong hop t6 chic,
ca nhan c6 hanh vi vi pham khong dugc co
quan c6 tham quyén diéu chinh hodc cip
gidy phép xay dung thi nguoi c6 tham quyén
dong thoi ap dung hinh thirc xir phat va bién
phap khic phuc hau qua “budc thao d& cong
trinh, phan cong trinh xay dung vi pham ddi
v61 hanh vi vi pham”. Nhu vay, cho du c6 ap
dung bién phap khic phuc hau qua “budc
thdo d& cong trinh, phan cong trinh xay dung
vi pham d6i v&i hanh vi vi pham” hay khong
thi hanh vi trén van cdu thanh mot VPHC
doc 1ap va bi xir phat. Diéu nay ciing phu
hop v6i nguyén tic “mot hanh vi VPHC chi
bi 1ap bién ban va ra quyét dinh xtr phat mot

1

lan

2

. Do d6, néu “tiép tuc to chirc xay dung
cong trinh sai ndi dung gidy phép xay dung,
khong c6 gidy phép xay dung sau khi di bi
lap bién ban nhung chua ra quyét dinh xu
phat” thi cAu thanh hanh vi vi pham doc lap.
Trong trudng hop nay, ngudi c6 thAm quyén
s& 1ap bién ban vé hanh vi “tiép tuc t6 chtic
xay dyng cong trinh sai ndi dung gidy phép
xay dung, khong c6 gidy phép xdy dung sau
khi d3 bi 1ap bién ban nhung chua ra quyét
dinh x@ phat” va tién hanh xu phat theo
khoan 8 Diéu 15 Nghi dinh s6 139.

Mot cau hoi dat ra 1a “khi xur phat hanh
Vi “tiép tuc t6 chirc xdy dung cong trinh sai
néi dung gidy phép xay dung, khong cé gidy
phép xdy dung sau khi da bi lap bién ban
nhing chwa ra quyét dinh xir phat” thi c¢6 ap
dung tinh tiét tdng nang “tié}) tuc thuc hién

hanh vi VPHC mdc di ngueoi ¢é tham quyén
da yéu cau cham dirt hanh vi d6” hay
khong?”.

Vé van dé nay, chiing t6i cho rang, can
c¢6 su phan biét tiéu chi “tiép tuc thuc hién
hanh vi VPHC mic du nguoi ¢6 tham quyén
da yéu cau cham dut hanh vi d6” 1a diéu kién
cAu thanh hanh vi vi pham véi tinh tiét ting
ning duoc quy dinh tai diém i khoan 1 Diéu
10 Luat Xu ly VPHC. Hién nay, Nghi dinh
s6 139 quy dinh tiéu chi “tiép tuc t6 chirc xdy
dung cong trinh sai ndi dung gidy phép xay
dung, khong co gidy phép xdy dung sau khi
da bi 1ap bién ban nhung chua ra quyét dinh
XU phat” la diéu kién ap dung ché tai xu phat
quy dinh tai khoan 8 Piéu 15. Nhu vay, tiéu
chi “tiép tuc thyc hién hanh vi VPHC mic du
ngudi cé thim quyén da yéu cau cham dut
hanh vi d6” s& chi 1a diéu kién dé ap dung ché
tai quy dinh tai khoan 8 Diéu 15 chir khong
nham muc dich xac dinh tinh tiét ting ning
theo diém i khoan 1 Piéu 10 Luat Xt 1y
VPHC. Noi cach khac, néu da st dung tiéu
chi “tiép tuc thyc hién hanh vi VPHC mic du
ngudi co tham quyén di yéu cau cham dut
hanh vi d6” 1a diéu kién dé 4p dung ché tai
quy dinh tai khoan 8 Diéu 15 thi khong thé
xem xét chinh tinh tiét d6 véi tinh chat 1a tinh
tiét ting nang nita. Trong truong hop nay,
ngudi co tham quyén s& can ctr vao khoan 2
Diéu 10 Luat Xt Iy VPHC dé ap dung mirc
tién phat nhu nhiing trudng hop binh thuong
(truong hop khong co tinh tiét ting ning hay
giam nhe thi phat tién & mtc trung binh)!’ m

19 Theo khoan 2 Diéu 10 Luat Xir Iy VPHC nam 2012 thi “tinh tiét quy dinh tai khoan 1 Diéu nay da dugc
quy dinh 13 hanh vi VPHC thi khong duogc coi 1a tinh tiét ting ning”.
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HQI\N THIEN QUY BINH VE XU PHAT VI PHAM HANH CHiNH
BOI VOI CAC HANH VI THU GOM, THAI RAC THAI SINH HOAT

TRAI QUY DINH VE BAO VE MI TRUGNG

Pham Minh Khuong
Hoc vién L&p Cao hoc Ludt Hién phap va Luat Hanh chinh, Pai hoc Tra Vinh

Tém tat:

Xu phat vi pham hanh chinh dugc xem 1a mét giai phap hitu hi¢u
nham bao dam hiéu qua cong tac dau tranh phong, chng vi pham
hanh chinh. Tuy nhién, bén canh nhirng mat dugc, phap luat vé xir
phat vi pham hanh chinh trong linh vyc bao vé€ mdi truong van con
c6 nhiing bt cap, gay nhleu kho khén cho cong tac xir phat trong thuc

Thaéng tin bai viét:

Tw khoa: X phat vi pham hanh
chinh, thai rac thai sinh hoat, bao vé
moi truong.

Lich st bai viét:

Nhan bai - 05/10/2020 tidn. Trong pham vi bai viét nay, tac gia tap trung phan tich mot s6
Bién tap -10/10/2020 bat cap {rong cac quy dinh cta phap luat vé xtr phat vi pham hanh

I ' chinh dbi v6i cac hanh vi thu gom, thai rac thai sinh hoat trai quy dinh
Duyét bai + 11/10/2020 vé bio vé moi truong va dé xuét giai phap hoan thién.

Abstract:

Administrative sanctioning is considered as an effective tool for the
efficiency of prevention against administrative violations. However,
besides the positive side, the Law on Handling of Administrative
Violations in the field of environmental protection still has
shortcomings, which leads to the sanctioning enforcement of
administrative violations in this field facing difficulties. In the scope

Article Infomation:

Key words: Sanctioning of
administrative violation, domestic
waste, environmental protection

Artlc{e History. of this article, the author focuses on analyzing a number of
Received + 05 Oct. 2020 shortcomings in the provisions of the Law on Handling of
Edited : 10 Oct. 2020 Administrative Violations for the illegal collection and disposal of
Approved : 11 Oct. 2020 domestic wastes to the regulations on the environment protection and

also proposes recommendations for further improvements.

gay 18/11/2016, Chinh phu da ban

hanh Nghi dinh s6 155/2016/ND-CP

(Nghi dinh sb 155) quy dinh xtr phat
vi pham hanh chinh trong linh vyc bao v¢
moai truong. So voi trude day, Nghi dinh nay
da quy dinh 16 rang va cu thé hon vé cac vi
pham hanh chinh trong linh vuc bao vé méi
truong, trong do c6 hanh vi thu gom, thai rac
thai sinh hoat trai quy dinh vé bao vé moi
truong. Tuy nhién, bén canh nhitng mat

duoc, quy dinh cta phap luat vé xir phat doi
v6i hanh vi thu gom, thai rac thai sinh hoat
trai quy dinh vé bao vé méi trudng van con
mot sb bat cap.

1. Mét sé bit cap vé xir phat vi pham
hanh chinh ddi véi cac hanh vi thu gom,
thai rac thai sinh hoat trai quy dinh vé
bdo vé moi truong

Thit nhdt, mot vi pham hanh chinh vé
thu gom, thai rac thai sinh hoat trai quy dinh
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vé bao vé moi trudng dugc quy dinh trong
nhiéu nghi dinh khac nhau véi hinh thtc xir
phat va mirc tién phat khac nhau.

Theo diém b khoan 1 Diéu 20 Nghi dinh
s6 155, hanh vi “fiéu tién, dai tién khong
dung noi quy dinh tai khu chung cuw,
thwong mai, dich vu hodc noi cong cong”
s& bi phat tién tir 1.000.000 dong dén
3.000.000 dong. Pong thoi, ngudi vi pham
con bi 4p dung bién phap khac phuc hau qua
budc phai thuc hién céc bién phap khic phuc
tinh trang 6 nhiém moi truong. Tuy nhién,
diém ¢ khoan 1 Piéu 7 Nghi dinh sb
167/2013/ND-CP (Nghi dinh s6 167) quy
dinh hanh vi “tiéu tién, dai tién & dwong
pho, trén cdc 16i di chung & khu cong cong
va khu ddan cw” s€ bi phat canh cao hoac
phat tién tir 100.000 dong dén 300.000 dong.
Bén canh do6, nguoi vi pham con bi ap dung
bién phap khéc phuc hau qua budc thyc hién
bién phap khéc phuyc tinh trang 6 nhiém mai
truong.

Ngoai ra, theo khoan 1 Diéu 23 Nghi
dinh s6 158/2013/NP-CP (Nghi dinh s6 158)
da dugc stra doi, bd sung bai Nghi dinh sb
28/2017/ND-CP vé xur phat vi pham hanh
chinh trong linh vuc van hoa thi hanh vi
“lam 6 ué di tich lich st - van hoa, danh lam
thang canh, cong trinh van héa, nghé thudt”
s& bi phat tién tir 1.000.000 dong dén
3.000.000 dong. Dong thoi, ngudi vi pham
con bi ap dung bién phap khéc phuc hau qua
budc khoéi phyc lai tinh trang ban dau.

Hanh vi “lam 6 ué” c6 ndi ham phép 1y
rat rong, bao gdm nhitng hanh vi ¢ tinh chat
giéng nhau 1a gay nén tinh trang 6 nhiém

moi truong ma trong do tiéu tién, dai tién
khong ding noi quy dinh 1a mot dang biéu
hién rat cy thé!. Xét vé khong gian thi di tich
lich str - van hoa, danh lam théng canh hoan
toan ¢ thé 14 noi cong cong.

Khong nhitng vy, theo khoan 1 Diéu 44
Nghi dinh sé 139/2017/ND-CP (Nghi dinh
s0 139) da duoc stra doi, bd sung boi Nghi
dinh s6 21/2020/ND-CP vé xur phat vi pham
hanh chinh trong hoat dong dau tu xay dung,
hanh vi “phéng ué’” s& bi phat canh cao
hodc phat tién tir 500.000 dong dén
1.000.000 dong va bi ap dung bién phap
khéc phuc hau qua budc thyc hién bién phap
khic phuc tinh trang 6 nhiém mai truong.

Nhu vy, chi xét riéng hanh vi “tiéu
tién, dai tién khong dung noi quy dinh” thi
dd c6 bdn nghi dinh khac nhau cung diéu
chinh. Van dé can ban 1a hinh thie xir phat,
muc tién phat cling nhu bién phap khéc phuc
hau qua ddi v6i hanh vi nay duge quy dinh
hoan toan khac nhau trong bén nghi dinh
nay-.

Twong tu, d6i v6i hanh vi “b6 madu, tan
thudc ld khéong diing noi quy dinh”’ thi diém
a khoan 1 Diéu 20 Nghi dinh sé 155 quy
dinh, “vut, thdi, bo ddau, mdu va tan thuéoc la
khong dung noi quy dinh tai khu chung cu,
thwong mai, dich vu hodc noi cong cong” bi
phat tién tir 500.000 doéng dén 1.000.000
ddng. Pong thoi, ngudi vi pham con bi ap
dung bién phap khic phuc hau qua budc phai
thuc hién céac bién phap khic phuc tinh trang
6 nhiém moi truong. Trong khi do, theo
diém b khoan 1 Piéu 23 Nghi dinh sb
176/2013/ND-CP (Nghi dinh s6 176) vé xir

1 Hanh vi “lam 6 ué” c6 thé 14 boi ban, ném chat thai hodc ciing c6 thé 1a “tiéu tién, dai tién khong dung noi
quy dinh” & di tich lich st - van hoa, danh lam thing canh.

2 Hanh vi “phong ué” duong nhién phai dugc hiéu 1a “tiéu tién, dai tién”.

3 Cao Vil Minh - Nguyén Nhat Khanh (2020), Cac hinh thttc x{r phat vi pham hanh chinh, Nxb. Thanh nién,

tr. 239.
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phat vi pham hanh chinh trong linh vuc y té
thi hanh vi “b6 mdu, tan thuéc la khéng
diing noi quy dinh khi hit thudc 1d tai nhitng
dia diém dwoc phép hit thudce 1d” s& bi phat
canh cdo hoic tién tir 100.000 dong dén
300.000 dong*.

Nhu vay, cung 12 hanh vi “bé mdu, tan
thuée 1d khéng diing noi quy dinh” nhung
mirc tién phat gitta Nghi dinh s6 176 va Nghi
dinh s 155 lai hoan toan khac nhau. Mot
diém khac biét nira 13, néu hanh vi nay bi xir
phat theo Nghi dinh s6 176 thi nguoi c6
tham quyén c6 thé ap dung hinh thirc xir phat
canh cdo; nguoc lai, néu xtr phat theo Nghi
dinh s6 155 thi ngudi ¢6 tham quyén chi c6
thé phat tién ma khong thé ap dung hinh thirc
XU phat canh cdo.

D4i v6i hanh vi “do rdc, chat thai ra
long dwong, hé pho, dwong bo”, diém d
khoan 1 Diéu 20 Nghi dinh s6 155 quy dinh
hanh vi “virt, thdi rac thdi sinh hoat trén via
hé, dwong phé” s& bi phat tién tir 5.000.000
ddng dén 7.000.000 ddng va ngudi vi pham
bi ap dung bién phap khic phuc hau qua
budc phai thuc hién cac bién phap khéc phuc
tinh trang 6 nhiém mai truong. Theo diém ¢
khoan 2 Piéu 7 Nghi dinh s 167, hanh vi
“d6 rdc, chdt thai hodc bdt cir vat gi khdc
trén via hé, long dwong” s& bi phat tién tir
1.000.000 dong dén 2.000.000 dong. Ngoai
ra, nguoi vi pham con bi ap dung bién phap
khic phuc hau qua budc thyc hién bién phap
khic phuc tinh trang 6 nhiém moéi truong,
Tuy nhién, theo Diéu 14 Nghi dinh s6 176,
hanh vi “xd rdc, chdt thdi sinh hoat, chat
thdi ciia nguoi va gia siic c6 khoi lwong duwdi
01 m3/ngay dém tai khu vuc cong cong” s€
bi canh cdo hoac phat tién tir 200.000 déng
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dén 500.000 dong (néu “khoi lwong tir dii 01
m3/ngay dém tré lén” s& bi phat tién tir
1.000.000 dong dén 2.000.000 ddng), dong
thoi bi p dung bién phéap khic phuc hiu qua
budc khic phyc tinh trang 6 nhiém moi
truong (khu vuc cong cong va tai khu vuc
cong cong hoan toan co thé 1a 1ong duong,
hé phd, duong bd). Theo khoan 4 Piéu 12
Nghi dinh s6 100/2019/NB-CP thi hanh vi
“do rdac ra dwong bg khéng ding noi quy
dinh” bi phat tién tir 1.000.000 dong dén
2.000.000 dong. Ngoai ra, nguoi vi pham bi
ap dung bién phap khic phuc hau qua budc
phai thu don rac va khoéi phuyc lai tinh trang
ban dau da bi thay ddi do vi pham hanh
chinh gay ra°. Trong khi d6, theo khoan 1
Diéu 44 Nghi dinh s6 139 vé xir phat vi
pham hanh chinh trong hoat dong dau tu xay
dung thi hanh vi “xd phdn, rdc, dé phé thai
xdy dung khong dung noi quy dinh” s€ bi
phat canh cdo hodc phat tién tir 500.000
dong dén 1.000.000 dong va bi ap dung bién
phap khic phuc hau qua budc thuc hién bién
phap khic phuc tinh trang 6 nhiém méi
truong.

Nhiing phén tich trén day cho thay, su
khong théng nhét trong cac quy dinh cua
phéap luat vé xtr phat vi pham hanh chinh vé
thu gom, thai rac thai sinh hoat trai quy dinh
vé bao vé moi truong.

Thir hai, bi¢n phap “budc thuc hién bién
phap khic phuc tinh trang 6 nhiém méi
truong” ddi voi cac vi pham hanh chinh vé
thu gom, thai rac thai sinh hoat trai quy dinh
vé bao vé moi trudng chua c6 hudng dan cu
thé nén gay kho khin cho qua trinh trién khai
thi hanh.

Hi¢én nay, Luat X ly vi pham hanh

4 Cao Vii Minh - Nguyén Nhat Khanh (2020), Cac hinh thirc xir phat vi pham hanh chinh, Nxb. Thanh nién,

tr. 241.

5 Cao Vil Minh - Nguyén Nhat Khanh (2020), tldd, tr. 242.
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chinh nam 2012 va cac nghi dinh vé xur phat
vi pham hanh chinh trong céc linh vuc méi
chi quy dinh khai quat vé “budc thuc hién
bién phdp khdc phuc tinh trang é nhiém méi
trwong” ma chua cé huéng dan cy thé veé
cach thirc thuc hién. Nghi dinh sb6 155 quy
dinh 4p dung bién phap khic phuc hiu qua
“bugc thuc hién bién phap khdc phuc tinh
trang é nhiém méi triong”’ dbi véi vi pham
hanh chinh vé thu gom, thai rac thai sinh hoat
trai quy dinh vé bao vé moéi truong, nhung
khong quy dinh cac bién phap cu thé ciing
nhu thu tuc thyc hién cac bién phap khéc
phuc tinh trang 6 nhiém moi truong. Trén
thue té, cac chu thé co6 tham quyén ciing
khong thé xac dinh cu thé nhitng bién phap
cu thé ma ngudi vi pham thyc hién c6 khéc
phuc duoc tinh trang 6 nhiém moéi truong hay
khong®. Su khong rd rang, cy thé sé trd thanh
“rao can” trong viéc ap dung bién phap khéc
phuc hau qua nay trén thyc té.

Thit ba, quy dinh ctia Nghi dinh s6 155
vé bién phéap khic phuc hau qua “budc chi
tra kinh phi trung cau giam dinh, kiém dinh,
do dac trong truong hop gy 6 nhiém moi
truong theo dinh murc, don gid hién hanh”
chua phu hop véi cac van ban phap luat co
lién quan.

Dbi tuong vi pham hanh chinh vé thu
gom, thai rac thai sinh hoat trai quy dinh vé
bao vé mdi trudong ngoai viéc ganh chiu cac
hinh thirc xtr phat, con c6 thé bi ap dung cac
bién phap khic phuc hau qua. Ban chat phap
Iy cia bién phap khic phuc hau qua 1a nham
khoi phuc lai tinh trang ban dau ma vi pham
da gay ra, di lam thay d6i, hodc khéi phuc
nhitng quyén, loi ich hgp phap bi vi pham
hanh chinh xam hai. Diéu nay khac véi ban

chét phap 1y cta hinh thirc xtr phat 13 1am
thiét hai dén tinh trang ban dau von c6 cua
ngudi vi pham vé quyén so hiru tai san hay
quyén nhan than’. Khoan 1 Diéu 38 Luét Xir
Iy vi pham hanh chinh ndm 2012 (Luat
XLVPHC) quy dinh vé cac bién phap khic
phuc hau qua sau day:

“a) Buoc khoi phuc lai tinh trang ban
dau;

b) Buéc théo d& cong trinh, phan cong
trinh xdy dung khéng cé gidy phép hodc xdy
dung khong diing véi gidy phép;

¢) Bugc thuc hién bién phap khdc phuc
tinh trang 6 nhiém maéi trieong, ldy lan dich
bénh;

d) Buéc dwa ra khéi lanh tho nuée Cong
hoa xa hoi chu nghia Viét Nam hodc tdi xudt
hang hod, vt pham, phirong tién;

k) Cdc bién phdp khdc phuc hdu qud
khac do Chinh phu quy dinh”.

Quy dinh vé cac bién phap khic phuc
hau qua duoc liét ké ¢ day la quy dinh mad,
nghia 14 c6 thé duoc Chinh pht mé rong, bd
sung. Chinh vi vay, Nghi dinh sé 155 quy
dinh bd sung mot sb bién phap khic phuc
hau qua nhu: truy thu sé phi bao vé moi
truong ndp thiéu, trén ndp theo quy dinh;
budc chi tra kinh phi trung cau giam dinh
trong trudng hop cd vi pham vé xa chét thai
vuot quy chuan ky thuat hodc gy 6 nhidém
moi truong theo dinh muc, don gid hién
hanh; budc bdi thuong thiét hai do hanh vi
gy 6 nhiém gay ra theo quy dinh ctia phap
luat... Tuy nhién, ching t6i cho rang, bién
phap khic phuc hau qua “budc chi tra kinh
phi tring cau gidm dinh, kiém dinh, do dac

6 Quach Tién Phong (2007), “Bién phap khéc phuc hau qua trong xtr phat vi pham hanh chinh”, Tap chi Dan

chi va phéap luat, sb 8.

7 Nguyén Ctru Viét (2013), Gido trinh luat Hanh chinh Viét Nam, Nxb. Chinh tri quic gia, tr. 524.
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trong trieong hop gdy 6 nhiém méi truong
theo dinh mirc, don gia hién hanh’” lai khong
phu hgp v6i phap luat hién hanh.

Piéu 59 Luat XLVPHC quy dinh:
“trong qud trinh xem xét, ra quyét dinh xir
phat, nguoi c6 tham quyén xir phat c6 thé
trung cdu gidm dinh. Viéc trung cdu gidm
dinh dwoc thuc hién theo quy dinh cua phap
ludt vé giam dinh”’. Muc dich cia viéc trung
cau giam dinh 1a nham sir dung kién thirc,
phuong tién, phuong phép khoa hoc, k¥
thuat, nghiép vu dé két luan vé chuyén mon
nhing van dé c6 lién quan dén vi pham hanh
chinh. Do do, viéc trung cau giam dinh do
ngudi ¢ thim quyén xir phat yéu cau nham
c6 dugce két luan chinh xdc vé van dé c6 lién
quan dén vi pham hanh chinh. No6i cach
khac, trung ciu giam dinh 1a mdt giai doan
quan trong trong qua trinh x1r phat, né c6 tac
dung chting minh vé vi pham. Theo khoan 1
Piéu 3 Luat XLVPHC, “nguoi ¢é tham
quyén xir phat cé trach nhiém chirng minh vi
pham hanh chinh”. Do d6, trung cu giam
dinh 1a mot nghia vu ma nguoi co thadm
quyén xtr phat phai tién hanh nham ching
minh vé vi pham hanh chinh. Vi vay, chi phi
tra cho hoat dong trung can giam dinh, néu
c6, phai thudc vé cac chu thé tién hanh xir
phat. Chinh vi vay, khong thé xem “budc chi
tra kinh phi trung cau gidm dinh” 1a mot
bién phép khic phuc hau qua®. Tinh than nay
duoc Luat Giam dinh tu phép nam 2012 quy
dinh rét cu thé. Diéu 36 Luat Giam dinh tu
phap nam 2012 quy dinh “Nguwoi trung cdu
gidm dinh (co quan tién hanh t6 tung, nguoi
tién hanh t6 tung) cé trach nhiém tra chi phi
gidm dinh tw phédp cho cd nhan, t6 chirc thyre
hién giam dinh tw phap theo quy dinh cua
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phdp ludt vé chi phi gidm dinh tw phdp”.
Trong hoat dong td tung, nham chtirng minh
vé vi pham, nguoi trung cau giam dinh (co
quan tién hanh t6 tung, nguoi tién hanh t6
tung) phai chi tra chi phi giam dinh tu phap.
Tai sao trong xu phat vi pham hanh chinh,
nham chimg minh vé vi pham, nguoi trung
cau giam dinh lai budc ngudi vi pham phai
chi tra kinh phi trung cau gidm dinh. Bén
canh d6, ban chit ciia bién phap nay ciing
khong nham muc dich khic phuc nhitng hau
qua xau do vi pham hanh chinh vé thu gom,
thai rac thai sinh hoat trai quy dinh vé bao
vé moi truong gay ra.

Thit twr, thAm quyén xtr phat vi pham
hanh chinh cta cac chirc danh & cap co s
con qua thap, din dén tinh trang cac chuc
danh & co s¢ khong thé xtr phat cac vi pham
hanh chinh vé thu gom, thai rac thai sinh
hoat trai quy dinh vé bao vé méi truong,

Theo khodn 2 Diéu 2 Luat XLVPHC, xtr
phat vi pham hanh chinh 1a viéc nguoi co
tham quyén xir phat ap dung hinh thtrc xtr
phat, bién phap khic phuc hau qua dbi véi
cé nhan, to chirc thyc hién vi pham hanh
chinh. Tuén thu ding nguyén tic thim quyén
trong xur phat vi pham hanh chinh c6 nghia
la viéc 4p dung hinh thire xur phat, bién phép
khic phuc hau qua phai nim trong pham vi
thAm quyén cua chu thé xir phat.

C6 thé thiy ring, hién nay, luc luong
cht yéu phat hién vi pham hanh chinh vé thu
gom, thai rac thai sinh hoat trai quy dinh vé
bao vé moi truong 1a cac chire danh c6 thim
quyén xtr phat & cip co s& (Chién si Cong
an nhan dan dang thi hanh cong vy, Chién si
B§ d6i bién phong dang thi hanh cong vu,
Canh sat vién Canh sat bién dang thi hanh

8 Cao Vii Minh (2017), “Bit cap va hudng hoan thién cac quy dinh ctia phap luat vé xir phat vi pham hanh
chinh trong linh vuec méi truong”, Tap chi Khoa hoc phap 1y, so 6.
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cong vy, Thanh tra vién chuyén nganh bao
v€ moi truong, nguoi dugce giao thyc hién
nhi¢m vu thanh tra chuyén nganh bao v¢ méi
truong). Tuy nhién, cac chirc danh nay chi
¢6 quyén phat canh céo hodc phat tién dén
500.000 dong. Trong khi dé, cac vi pham
hanh chinh vé thu gom, thai rac thai sinh
hoat trai quy dinh vé bao vé moi truong déu
c6 muc tién phat vuoc qua thim quyén cua
cac chire danh nay. Piéu nay dan dén thuc
trang la cac lyc lugng thuong xuyén va truc
tiép phat hién ra vi pham hanh chinh vé thu
gom, thai rac thai sinh hoat trai quy dinh vé
bao vé moi trudng nhung lai khong co tham
quyén xur phat nén phai chuyén vu viéc 1én
cap trén dé giai quyét.

Bén canh do, Tram trudng, DJi truong
ciia Chién si Cong an nhan dan dang thi
hanh coéng vu cd6 quyén xu phat dén
1.500.000 dong nhung lai khong c6 quyén
ap dung cac bién phap khic phuc hiu qua.
Vi vay, khi phat hién cac vi pham hanh
chinh vé thu gom, thai rac thai sinh hoat trai
quy dinh vé bao vé méi trudong don gian, co
muc phat tién nam trong pham vi thim
quyén nhung néu c6 ap dung bién phap khéc
phuc hau qua thi cic chu thé nay ciing
khong c6 quyén xir phat.

2. Kién nghi

Pé khic phuc cac bat cip ciia phap luat
vé xir phat vi pham hanh chinh d6i véi cac
hanh vi thu gom, thai rac thai sinh hoat trai
quy dinh vé bao vé moéi truong, chung t6i dé
xuat mot s6 kién nghi nhu sau:

M5t 1a, tién hanh ra soat quy dinh cua
khoan 1 Piéu 20 Nghi dinh sb 155 vé xu
phat vi pham hanh chinh déi v&i hanh vi thu
gom, thai rac thai sinh hoat tréi quy dinh vé

bdo v€ moi truong véi cac quy dinh tuong
ung trong Nghi dinh s6 167, Nghi dinh sb
176, Nghi dinh s6 158, Nghi dinh s 139 va
Nghi dinh s6 100/2019/ND-CP d¢ sta doi
nham bao dam tinh thong nhat vé hinh thirc
xtr phat cling nhu mirc tién phat d6i v6i ciing
mot vi pham hanh chinh vé thu gom, thai rac
thai sinh hoat trai quy dinh vé bao vé moi
truong.

Hai la, bd sung quy dinh cu thé “budc
thuc hién bién phap khdc phuc tinh trang 6
nhiém maoi truong” 1a thyc hién nhiing bién
phép nao va thu tuc thuc hién ra sao; can xay
dung cac tiéu chi cu thé dé giai thich rd rang
thé nao 1a “khdc phuc tinh trang é nhiém
moi truong”; quy dinh cu thé thu tuc thuc
hién bién phap “khdc phuc tinh trang 6
nhiém méi trirong” dé bao dam trién khai thi
hanh bién phap nay trén thyc té°.

Ba la, bai bo quy dinh “budc chi tra
kinh phi trung cau giam dinh trong truong
hop ¢6 vi pham vé xa chat thai vuot quy
chudn ky thudt hodc gdy 6 nhiém méi truong
theo dinh murc, don gia hién hanh” 1a mot
bién phéap khic phuc hau qua duoc néu trong
Nghi dinh s6 155.

Bon la, stra @6i Luat XLVPHC theo
huéng ting thim quyén xt phat ddi véi cac
chtc danh ¢ co sé nhu Chién si cong an
nhan dan dang thi hanh nhiém vu va Tram
truong, DoOi truong cua Chién si cong an
nhan dan dang thi hanh nhiém vuy; bd sung
tham quyén 4p dung bién phap khic phuc
hau qua “budc thuc hién bién phap khac
phuc tinh trang 6 nhiém méi truong” cho
cac chirc danh c6 tham quyén xir phat & cap
cosom

9 Truong Tu Phude (2019), “Hoan thién quy dinh ctia phap luat vé bién phap khic phuc hau qua budc khoi

A9
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1. M6 hinh ly tinh cia hoach dinh chinh
sach

M6 hinh ly tinh ctia hoach dinh chinh
sach (HPCS) 1a phuong thirc thiét ké chinh
sach ma ¢ do, viéc xac dinh nghi trinh chinh
sach, phan tich van dé chinh sach, xac dinh
muc tiéu cta chinh sach, thiét ké va dé xuat
cac phuong an chinh sach ciing nhu quyét
dinh lga chon phuong 4n chinh sach 1a do
d6i ngii can bo tham muru va nguoi cd tham
quyén trong bd may nha nuéc thuc hién'.

Trén thuc té, mo hinh 1y tinh cua HPCS
duoc xay dung dua trén gia thiét: (i) Nguoi
lam chinh sach l1a nguoi hoan toan 1y tinh;
theo do, ho biét dugc tat ca cac gia tri uu tién
trong xa hoi va vi tri trong bang gia tri uu
tién; (i) Nguoi 1am chinh sach biét duoc tat
ca cac phuong an co thé ciia chinh sach; (iii)
Ngudi 1am chinh sach biét dugce hoic du
doan dugc nhitng hdu qua c6 thé xay ra cua
moi mot phuwong an chinh sach; (iv) Nguoi
1am chinh sach c6 thé danh gia dugc mic do

1 Céc budc cua HDCS theo mé hinh 1y tinh dugc d& cap trong nhidu tic pham khac nhau, dién hinh, nhu: (1)
H.Simon: Administrative Behavior, 2nd, New York: Macmillan, 1961; (2) E.S.Quade: Analysis for Public
Decisons, 2nd ed, New York: Elsevier, 1982; (3) G.T. Allison: Essence of Decision, Boston: Little, Brown,

1971.
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gia tri xa hoi co thé dat duoc hodc mat di cua
moi mot phuong an chinh sach; (v) Nguoi
lam chinh sach lgya chon dugc phuong én
chinh sach kinh té nhat va c6 hiéu qua nhét?;
(vi) Nguoi lam chinh sach that sy 1a nhiing
ngudi khong thién vi, cai ma ho theo dudi la
t6i da hoa loi ich cong.

Mo hinh 1y tinh cia HPCS c6 mot sb
dic diém co ban sau: (i) Qua trinh thiét ké
chinh sach c¢6 xu huéng khép kin, thiéu su
cong khai va minh bach vé thong tin; (ii)
Tuyét ddi hoa vai tro cua doi ngll can bo
tham muu trong cac co quan nha nudc trong
thiét ké chinh sach; (iii) Thiéu su tham gia
ctia ngudi dan ciing nhu cac chi thé co lién
quan trong qua trinh thiét ké chinh sach,
cling nhu thiéu ving tiéng noi “doc 1ap” tir
bén ngoai dbi voi qua trinh HDCS; (iv)
Nhén manh thong tin va tri thirc ciia doi ngil
tham muu va nhitng ngudi thiét ké chinh
sach trong b may nha nudc; (v) Thién vé
phan doan ctuia nguoi lam chinh sach ma coi
nhe nhu cau cua cong chung; quan tim dén
s6 liéu théng ké, st dung quan hé nhan qua,
mo hinh toan hoc dé miéu ta van dé, tim
kiém hodc phat hién quy luat khach quan; c6
thoi quen chuyén hoa vén dé chinh tri thanh
van dé co tinh k¥ thuat hanh chinh sy vu;
nhan manh tinh trung 14p cia nguoi lam
chinh sach, coi nhe¢ sy phan doan vé gia tri
va loi ich?.

MO hinh 1y tinh cia HPCS cong c6 mot
s6 uu diém, nhu hinh thanh nén khung kho
hay cac budc cia HDCS, tiét kiém chi phi
HDCS, quyét dinh chinh sach dé duoc dua
ra mot cach nhanh chong. Tuy nhién, mo
hinh nay ciing c6 nhiéu han ché va bt cép,

nhu kho lya chon dugc phuong én chinh
sach hop 1y va dé dan dén su sai 1am cua
chinh sach; chinh sach cong (CSC) rat kho
phan anh day du nhu cau va ky vong clia
nguoi dan, lam cho chinh sach xa roi1 nhu
cau cua ngudi dan va viéc thiét ké chinh sach
rat dé tro thanh cong cu cta nhom loi ich dic
thu; lIam cho viéc thuc thi chinh sach tré nén
kho khan; khong c6 1¢1 cho viéc tang cuong
tinh trach nhiém, tinh dap ung va tinh dai
dién cua quan tri nha nudc cling nhu khong
¢6 loi cho viéc boi dudng va phat huy tinh
than cong dan trong doi séng chinh tri*. Noi
cu thé, thach thirc chii yéu ma mé hinh 1y
tinh cia HDCS gap phai la:

Thir nhat, lam thé nao dé viéc thiét ké
chinh sach gan lién véi méi trieong chinh tri,
lam cho chinh sach phan dnh dwoc nhu cdu,
loi ich cia céng chiing. V& ban chat, HDCS
khong chi 1a mot qué trinh 1y tinh (hay chi
dua trén cac phuong phap khoa hoc) don
thuan, hon nita con lamot qua trinh chinh tri
va x4 hoi. Boi 18, van dé chinh sach, phuong
an chinh sach déu lién quan t6i viéc diéu
chinh va phan phdi loi ich ctia cac nhom, cac
ddi tuong khac nhau trong xa héi. Do do,
viéc cac chi thé co lgi ich lién quan thé hién
tiéng néi ciia minh trong qué trinh HDCS 1a
yéu cau khach quan. Trong qua trinh tuong
tac d6, bat ctr nhan t6 1y tinh hay khéng ly
tinh nao déu 1a rat can thiét, déu co thé tao
ra sy anh huong ddi voi phuong an chinh
sach dugc lya chon. Vi vay, viec HDCS
khong thé tach roi voi sy twong tac giita
ngudi lam chinh sach va cac chu thé loi ich
co lién quan trong xa hoi. Tuy nhién, mo
hinh ly tinh caia HDCS thuong c6 tinh khép

2 Nguyén Trong Binh (2014), “Céc yéu t6 dan dén hiéu qua thap trong thyc thi chinh sach céng”, Tap chi

Sinh hoat Iy luan, s6 4(119), tr. 39.

3 Frank Fischer (2003), Reframing Public Policy - Discursive Politics and Deliberative Practices, Oxford:

Oxford University.

4 Nguyén Trong Binh (2014), “Tir thiét ké Iy tinh dén thiét ké xa hoi trong hoach dinh chinh sach cong”, Tap
chi Nghién ctru 1ap phép, s6 05 (261), ky 1- thang 3/2014.
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kin, thiéu sy tuong tac voi cac chu thé loi ich
c6 lién quan; nguoi lam chinh sach thuong
thong qua viéc s dung céc phuong phap
“dinh luong” dé tién hanh do luong d6i voi
hién thuc, str dung mdi quan hé nhan qua dé
giai thich vén dé va théng qua phuong phap
khoa hoc dé tim kiém phuong an chinh sach
t6i wu. Van dé dit ra 13 trong mé hinh Iy tinh,
liéu nguoi lam chinh sach c6 thé nam bat hét
cic nhu ciu, mong mudn cta cac nhom, cc
dbi tuwgng khac nhau trong xd hoi hay
khong? Cau tra 1o1 1a cho du nguoi lam
chinh sach c6 dong co rét tot di ching nira,
thi v6i tinh khép kin ctia qua trinh thiét ké
chinh séach, rat kho c6 thé ndm bt duge mot
cach day di nhu cau, mong mudn clia cac
nhém, déi tuong khéac nhau trong xa hoi co
lién quan dén chinh sach.

Thit hai, lam thé nao dé thiét ké duoc
chinh sach phu hop, dam bao dwoc tinh khoa
hoc, tinh kha thi, tinh hé théng, tinh dan chu,
tinh duw bao, tranh dwoc phuwong an chinh
sach dwoc lya chon la sy phan anh so thich
cia gidi “tinh anh”. Trong thyc tién ton tai
tuong d6i pho bién mot quan niém cho rang,
chi nhiing nguoi co6 tri thue, hiéu biét, duogc
trang bi vé tri thirc chuyén nganh thi méi du
tu cach dé thiét ké chinh sach cong. Tuy
nhién, & ddy c6 hai van dé: Mot la, tri thic
ma nguoi lam chinh sach c6 dugce li€u cod
phai 13 “toan bo tri thue”, “tri thuc toan ven
va chinh thé vé thé gi¢i” hay d6 co phai la
“chén 1y tuyét d6i”? Hai la, ngudi 1am chinh
sach co that sy khong thién vi, hoan toan
trung 1ap, cai ma ho theo dudi 1a vi chan 1y,
1a vi lgi ich cong™?

Vé vdn dé thir nhdt, nhu nhiéu nha khoa
hoc da chi ra, tri thirc ma nguoi [am chinh
sach co6 dugc khong phai l1a “toan b tri
thuc”, cling khong phai 1a “chan ly tuyét
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dbi”. Bai 18, tuy doi ngii tham muu chinh
sach va ngudi quyét dinh chinh sach thuong
c6 trinh d6 chuyén moén, am hiéu sau & linh
vuc chinh sach nao do, nhung do sy ché uge
boi nang luc va phuong phap nhan thirc nén
1y tinh cua con nguoi 1a c¢6 han.

Vé van dé thir hai, tri thirc khoa hoc
duoc biéu dat bang hé thdng ngdn ngir,
nhung ban than ‘ngdn ngir khong phai la cai
guong phan chiéu mot cach trung lap dbi voi
hién thuc thé g10’1 khach quan, bat ctr ngon
ngl nao cling gan lién voi quan diém gia tri
nhét dinh cta cha thé. Chinh vi thé, “nhiing
giai thich cua céc tri thirc khoa hoc khac
nhau chi 1a san phim trong mot khong gian
va thoi gian cu thé, nhiing tri thirc khoa hoc
nay vé co ban 1a tir lap truong riéng dé nhan
thirc va nhin nhan déi voi thé giéi™. Vi vay,
vé co ban, khong ton tai cai goi la sy khéach
quan, trung lap tuyét ddi cua tri thirc khoa
hoc, ma tat ca sy giai thich hay khoa hoc déu
chi 14 sy phan chiéu nguyén vong chu quan
cta chu thé nao d6 dudi mot hinh théi cy thé.
Véi tu cach 1a ngudi thiét ké chinh sach,
ngudi 1am chinh sach hodc an hodc hién déu
c6 lap truong va nhu cau cua riéng minh,
tham chi ban than ho ciling khong phai 1a dai
dién cho loi ich cong, ma 1a dai dién cho lgi
ich cia mdt nhom dac thu nao do trong xa
hoi. Do d6, ¢6 ¥ kién cho rang, “ngudi lam
chinh sach con lau moi duy tri dugc mot su
trung 1ap tuyét d6i, yéu cau ho trong cong
viéc loai trir hoan toan sy &nh hudng ca nhan
1a khong sat thuc té, tir y nghia ndy ma néi,
ban than viéc thiét ké chinh sach mang day
du sic thai va ¥ tuong ca nhan”®. Quan diém
khac cho rang, ngudi lam chinh sach ciing
chang qua 1a con nguoi kinh té “ty tu, tu
lgi”, dong co hanh vi ciia nguodi [am chinh
sach cling khong phai nhu nguoi lam chinh

5 Robert B.Denhardt (2003), The New Public Service: Serving, not Steering, M.E.Sharpe Press.
6 Frank Fischer and Jonh Forester (1993): The Argumentative Turn in Policy Analysis and Planning. Durham,

NC: Duke University Press.
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sach dé ra 1a dai dién cho loi ich cong; trai
lai, nhiéu khi nguoi lam chinh sach loi dung
vu thé cua tri thirc dé bién ho cho y dinh ciia
minh, dé che giéu loi ich thue su cia minh’.
Chinh vi vay, m6 hinh thiét ké Iy tinh voi dic
diém khép kin, tuyét d6i hoa vai tro ctia doi
ngtl tham muu thleu su twong tac véi dbi
tugng chinh sach rat d& lam cho nghj trinh
va phuong an chinh sach xa roi nhu cau thuc
té ctia cong chung, viéc thiét ké chinh sach
rat d& tro thanh cong cu cua nhom loi ich dac
thi. Do d6, lam thé nao dé thiét 1ap nghi
trinh chinh sach phu hop va dua ra phuong
an chinh sach dam bao nguyén tac khoa hoc,
kha thi, hé thdng, c6 tinh du bao va dan
chu... 1a mot thach thirc tiép theo ma mo
hinh 1y tinh cua HDCS gép phai.

Thir ba, lam thé ndo dé gidi quyét dwroc
sw khong dong thudn déi véi van dé va
phirong dn chinh sach. “Cac van dé chinh
sach ngay nay phan nhiéu ¢ tinh phurc tap
va két cau khong tot Rét nhiéu van dé chinh
sach khong chi rat kho xac dinh duoc tinh
chit, ma con rat kho lya chon duge phuong
an thich hop dé giai quyét vin dé; thai do va
loi ich trong quan h¢ 101 ich cua chinh sach
cong ciing khong dé dung hoa va tich hop™®.
Vi vay, nhiéu vin dé chinh sach luén ton tai
sy tranh luan va c6 cacy kién khac nhau;
giai quyét sy khong dong thuan vé chinh
sach, tim kiém phuong an chinh sach ma cac
bén déu co thé chép nhan dugc cling 1a mot
thach thirc ma nguoi lam chinh sach phai d6i
mit. Nhu ching ta biét, khoa hoc 1a phuong
phap c6 hiéu qua dé kiém nghiém ding hay
sai, nhung nhiéu khi rat kho dua ra sy phan
doan lién quan dén cac phuong dién gia tri,
nhu thién — 4c, dep — x4u. Trong mo hinh 1y
tinh cia HDCS, ngudi lam chinh sach ¢b

ging dwa vao cac phuong phap, cong cu
khoa hoc dé hy vong tim ra cach thirc nham
giai quyét van dé, nhung thudng mac vao sai
1am cua “chu nghia k¥ tri”. Tt do, ho “tu
tin” trong viéc ap dit quan diém cua minh
lén cong chung va xa hdi. Pay la nguyén
nhan tao ra sy xung dot trong thuc tién thuc
hién chinh sach. C6 thé noi, cho du nguoi
1am chinh sach c6 thé am hiéu déi véi mot
linh vuc nao d6 nhu thé nao di chang niia,
ho khéng c6 quyén ap dit quan diém gia tri
cua minh cho cong chung va xa hoi. Co y
kién cho rang, chua quan tim mot cach day
du dén gia tri va cac chuan tic, quy pham
dao dtrc xa hdi la nguyén nhan dua dén su
that bai cua da sé chinh sach cong’. Vay
trong bdi canh ton tai su da dang v€ quan
diém gia tri va loi ich nhu ngay nay, can thuc
hién phuong thirc thiét ké chinh sach nhur thé
nao dé cac quan diém va loi ich khac nhau
trong xa hoi déu co co hdi duge thé hién, tim
kiém dugc sy dong thuan vé phuong an
chinh sach? Pay 1a mot thach thic tiép theo
ma mo hinh 1y tinh cta chinh sach cong dang
gap phai.

Thit tw, lam thé nao dé dinh vi lai vai tro
cua doi ngii tham muu va nha lam chinh
sdach trong boi canh xd hoi théng tin hién
nay. Theo su phan cong lao dong xa hoi,
trong linh vuc chinh sach cong da hinh thanh
nén doi ngii chuyén gia va doi ngli tham muu
hoat dong trong linh vuc phan tich chinh
sach. Tuy nhién, trong bdi canh dan cha hoa
vé thong tin nhu hién nay, khi ma “ngudi dan
c¢6 thé nim bt dwgc thong tin nhanh chéng
nhu doi ngli cdc nha quan ly ¢ khu vuc
cong” thi khong thé tuyét di hoa vé tri thirc
cta chuyén gia, doi ngli tham muu va nguoi
1am chinh sach. Trong bdi canh nay, tri thirc

7 James Buchanan: A Contractual Paradigm for Applying Economics, American Economics Review, 1975,

No. 5, pp. 225-230.

8 Zhang Chengfu (2014), “On Open Government”, Journal of Renmin University of China, No.3.
9 Udaya Wagle (2000), The Policy science of democracy: the issues of methodology and citizen participation.

Policy Sciences, 33 (2), 207 — 223.
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mang tinh dia phuong, hay tri thirc cta cir tri
cang c6 diéu kién duoc thé hién ddy du nho
cac uu thé do xa hoi thong tin mang lai, tiéng
ndi cua cac “thu linh cong dan” va nguoi dan
¢6 sy anh huong rat 1on d6i voi xa hoi. Noi
cach khac, tiéng noi ctia ngudi dan trong qua
trinh HDCS ngay cang chu dong va tich cuc
hon, sy anh hudng cua nguoi dan déi véi
chinh sach cong cling ngay cang 16n. Néu
chuyén gia van giit thai do “bé trén”, “xa
dan”, “khinh dan”... chang nhitng giy nén su
khong hai 1ong ctia ngudi dan, ma con khong
¢0 loi cho viéc tao ra su d@)ng thuan vé chinh
sach. Do d6, 1am thé nao dé két hop tot tri
thirc cuia dai biéu dan ctr, chuyén gia, quan
chtrc chinh phu véi tri thire cta ctr tri hay tri
thirc mang tinh dia phuong trong qua trinh
thiét ké chinh sach 1a mot thach thic tiép theo
ma mo hinh ly tinh cuia HDCS gép phai.
Thir ndm, lam thé ndo dé ddp irng nhu
cau tham gia cia céng dan vao qud trinh
HDCS hién nay. Thuc day dan cht hoa chinh
sach cong 1a mot xu thé khach quan, tat yéu
hién nay. Piéu nay c6 nghia 13 1y luan va
thuc tién chinh sach cong can thé hién rd gia
tri dan chu cua no'. Tu cudi thé ky XX,
HDCS duoc nhiéu nha nghién ctru xem la
mot hoat dong c6 tinh tuong tac, thiét ké
chinh sach rat can dén sy tham gia cua cong
dan cling nhu hoat dong tranh luan va phan
bién. Béi vi, vicc HPCS la mdt sy canh
tranh 1an nhau gitta cac quan niém, tiéu
chuan va gia tri. “Trong qua trinh HDCS néu
khong c6 su tham gia ctia cong dan va hoat
dong bi¢n luan, phan bi¢n thi cling c6 nghia
1a khong c6 su ton tai ctia dan chu”''. Tuy
nhién, mdt trong nhirng dac diém cta mé
hinh 1y tinh d6 chinh 14 tinh khép kin, thiéu
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su chia sé thong tin va su tham gia cia cong
dan. Trong mo hinh ly tinh, nguoi lam chinh
sach thuong khong quan tdm dén su tham
gia cua cong déan, khong quan tam dén y
kién, nhu cau va mong mudn ctia ngudi dan,
cling nhu thiéu phuong thire dé phat huy su
tham gia cta cong ching vao qua trinh
HDCS. “Ngay nay, sy tham gia cta cong dén
duoc xem 1a mot yéu té cdt 1i cua 1y luan
quan tri cong”!2. Thong qua su tham gia cia
cong dan, nhitng ¥ kién, tri thirc va thong tin
do cong chiing cung cép c6 vai trd ngay cang
quan trong dbi v6i ngudi 1am chinh sach.
Trong bdi canh nay, 1am thé nao dé két hop
t6t vai tro cua chuyén gia, nguoi lam chinh
sach véi su tham gia ciia nguoi dan, qua do
dam bao tinh khoa hoc, tinh dap tng, tinh
dai dién cua chinh sach cong cling 1a mot
thach thirc ma mo hinh Iy tinh cua HPCS
dang d6i mit.

2. M hinh xi hdi — phwong thirc khic
phuc han ché ciia mé hinh 1y tinh

Tir nhitng han ché ctia mé hinh 1y tinh
ctia HDCS, nhimng nam 70 — 80 cua thé ky
XX dén nay, nhiéu nha nghién ctru vé chinh
sach cong nhu Frank Fischer, Maarten Hajer,
John S.Dryzek da phé phan mot cach toan
dién dbi véi mo hinh Iy tinh; dong thoi chu
truong su dung phuong phép “dinh tinh” vao
hoat dong phan tich chinh sach ciing nhu
nhin manh tinh tit yéu vé sy tham gia cua
cong dan vao qua trinh HDCS. Mat khac, ly
luan va thyc tién vé sy tham gia clia cong
dan, quan tri dan chu, mang ludi quan tri
ngay cang phat trién cling nhu viée van dung
cac hinh thure tham gia ctia cong dan vao qua
trinh HDCS & nhiéu quéc gia va khu vuc da
thiic ddy 1y luan chinh sach phat trién theo

10 Lyn Kathlene and John A.Martin (1991), “Enhancing citizen participation: panel designs, perspectives,
and policy formation”. Journal of Policy Analysis and Management, 10 (1), 46 — 63.
11 Giandomenico Majone (1989), Evidence, Argument and Persuasion in the Policy Process. New York: Yale

University Press.

12 Carolyn M.Hendriks, John S.Dryzek and Christian Hunold (2007), “Turning up the heat: partisanship in
deliberative innovation”. Political Studies, 55, 362 — 383.
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huéng dan chii. Cho du trong thyc tién, mo
hinh 1y tinh van chiém vai tro chu dao, song
mo hinh x3 hoi dd timg budc khang dinh
duoc vai trd va uu thé caa no'3. Xér vé dinh
hwong gia tri va muc tiéu, mo hinh xa hoi
nhan manh thiét ké chinh sach ldy céng dén
lam trung tam, tirc téi da hoa loi ich cong va
thuc hién tot cac quyén clia cong dan, trong
do co quyen tham gia cua cong dan. Xer ve
két cdu chii thé ciia hoat ddng thiét ké chinh
sach, mo hinh xa hoi bén canh thtra nhan
tam quan trong cua doi ngii tham muu va
nguoi lam chinh sach trong bd may nha
nudce, con nhan manh sy tham gia cua nhiéu
chu thé va su hop tac giita cac chu thé khac
nhau trong “mang lu¢i chinh sach”. Noi cu
thé, mo hinh x4 hoi nhan manh viéc dam bao
su tham gia ctia ngudi dan va cac ddi tuong
lién quan trong qua trinh xac 1ap nghi trinh
chinh sach, phan tich vén dé chinh séach, thiét
ké phuong an chinh sach va lwa chon
phuong an chinh sach. Xét vé qud trinh, mo
hinh x3 hdi nhan manh tinh chia sé thong tin
cling nhu tinh cong khai, minh bach trong
qua trinh thiét ké chinh sach, nhdn manh tinh
tham gia, tinh hop tac, tinh tich hop, tinh
chia sé, tinh tuong tic va tinh d6i méi cua
qué trinh HDPCS. Dac bi¢t, m6 hinh xa hoi
thira nhan tam quan trong cua su khac bi¢t,
bét ké sy khac biét nay dugc biéu hién vé
mat gia tri, s& thich hay la vé mat loi ich;
nhdn manh tinh bao dung va thura nhan
nhirng ¥ kién khac nhau; nhan manh tinh
chinh dang cua sy hoai nghi chinh sach va
hoat dong bién ludn, phan bién chinh sach;
nhin manh dén viéc bdi dudng ning lyc hoc
tap xa hoi va sy ling nghe clia nguoi lam
chinh sach.

Tir nhitng dic diém trén, mé hinh xi hoi
trong HDCS c¢6 nhitng wu diém chu yéu sau:

c6 thé lya chon duoc phuong an chinh sach
chit luong va han ché duge su sai lam vé
chinh sach; 1am cho chinh sach c6 thé phan
anh duoc nhu ciu va loi ich cua nguoi dan;
tang cuong tinh dap ung, tinh dai dién, tinh
trach nhiém va tinh dan chu cua quan tri nha
nude; ¢6 loi cho viéc bdi dudng tinh than
cong dan va phat huy vai tro cua nguodi dan
trong quan tri qudc gia... V4i nhitng wu
diém néu trén, md hinh xa hoi cia HDCS
dugc xem 12 mot sy lwa chon dé khic phuc
nhitng han ché ctia mé hinh 1y tinh ciing 1a
mot phuong thire ¢6 hiéu qua nham tng pho
v6i nhimg thach thirc ciia quan tri qudc gia,
quan tri xa hdi trong thoi dai ngay nay'.
Trudc nhitng thach thirc ma mo hinh 1y tinh
cua HDPCS cong gap phai, mo hinh xa hoi
chu truong:

Thit nhat, théng qua sw tham gia cia
ngueoi dan va chii thé cé lién quan, nhat la
thong qua hoat dong bién luan, tu van va
phan bién dé lam cho thiét ké chinh sach gdn
lien vé&i hoan canh chinh tri, lam cho chinh
sach phan anh dwoc nhu cau va loi ich cia
doi twong chinh sach. Qua trinh HDCS 1a mot
qué trinh chinh tri va xa hoi. Chinh vi thé,
HDCS khong thé tach roi véi sy tham gia va
tiéng noi cua cac chu thé loi ich ¢6 lién quan.
Néu trong mé hinh 1y tinh thiéu su tham gia
cua cong dan, thi mo hinh xa hoi cua chinh
sach cong chu truong tinh “mo” cua qua trinh
HDCS, cling nhu phat huy sy tham gia cua
nguoi dan vao qua trinh HPCS. Vai tro cua
ngudi 1am chinh sach chinh 1a tao diéu kién
dé nguoi dan thé hién quan diém ciia minh
trude van dé chinh sach, di sau phan tich dbi
v6i van dé chinh sach dé tir d6 ciing nhau tim
ra phuong an giai quyét van dé.

Néu trong m6 hinh 1y tinh, cong viéc clia
nguoi lam chinh sach gidng nhu cong viée

13 Frank Fischer (2003), Reframing Public Policy - Discursive Politics and Deliberative Practices. Oxford:

Oxford University Press.

14 Dvora Yanow (1995), Practices of policy interpretation. Policy Sciences, 28 (2), 111 — 126.

NngEN cuv
LAP PHAP

4

S6 19 (419) - T10/2020




cua mdt nha khoa hoc, & d6 véi phuong thirc
khép kin, nguoi lam chinh sach su dung
phuong phap dinh luong dé phén tich van dé
chinh sach va thiét k& phuong an chinh sach,
thi trong mé hinh x hoi, vai tro dau tién ctia
nguoi lam chinh sach chinh 1a thong qua su
tuong tac, d6i thoai v6i cac chu thé loi ich
c6 lién quan dé lang nghe ¥ kién cua ho. Két
qua cta qua trinh twong tac, tham van, dbi
thoai va bi¢n luan s& gitip nguoi lam chinh
sach hinh dung ra dugc buc tranh tong thé
ctia van dé chinh sach. Noi cach khac, néu
trong mo hinh 1y tinh, ngudi lam chinh sach
nhu mot tho gidy, c6 thé thiét ké ra mau giay
thoi trang nhat, nhung d6i khi miu giay do
khong thé dap tng duoc nhu ciu, sé thich
cua cac nhom cong chung khac nhau, ¢ cac
vung mién khac nhau, thi trong mé hinh x4
hoi, vai trd dau tién cua nguoi lam chinh
sach khong phai la tu thlet ké ra mot mau
gidy, roi sau d6 san xuét ra hang loat theo
cach thiét ké cia minh, ma 1a thong qua ddi
thoai, trong tac, tham van v6i dbi tuong co
lién quan dén van dé chinh sach, dé ling
nghe y kién cta ho, hinh dung ra dugc s
thich cta cac nhém khac nhau, sau do dua
ra phuong an thiét ké giay phu hop nhat.
Hién nhién, nhidu van dé chinh sach thong
qua su tuong tac, ddi thoai, tham van va
phan bién ciing rat kho di dén su dong thuan,
nhung diéu d6 khong quan trong, quan trong
1a thong qua nhing hinh thirc nay dé nguoi
lam chinh sach tim kiém duoc nhan thic
thong thudng ctia xa hoi vé van dé do.

Thir hai, thong qua phwong thirc “mo”
va sw tham gia cia ngwoi din dé bé sung
cho tinh ¢6 han vé tri thirc va théng tin ciia
nguoi lam chinh sach, lam cho phwong an
chinh sach phan anh dwoc nhu cau, loi ich
cua nguoi dan va xa hoi. Mo hinh xa hoi
khong phii nhan tam quan trong vé tri thirc,
tri tu€ cua doi ngl tham muu cling nhu
nguodi lam chinh sach trong by may nha
nuée, nhung né khong dong tinh viée tuyét
d6i hoa vai tro ciia doi ngii tham muu va
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nguoi lam chinh sach trong bd may nha
nudc, ciing nhu khéng dong tinh viée ap dit
mot chiéu phuong 4n chinh sach cua nha
nudc 1én cong ching va x3 hoi. Didu nay
dya trén mot gia thiét 1a, tri thire ma nguoi
lam chinh sach c6 dugc khong phai 1a “toan
b tri thuc”, “tri thirc ciia nguoi lam chinh
sach chua han 1a chan 1y tuyét d6i”; thong
tin ma nguoi lam chinh sach cé dugc cling
¢6 han do su ché udc cua diéu kién khach
quan va chu quan. Chinh vi 1€ d6, m6 hinh
xa hoi chu truong tinh chinh dang cua sy
tham gia cua nguoi dan, cling nhu hoat dong
bi¢n ludn chinh sach va phan bién chinh
sach, chu trrong thong qua su tham gia cua
cong dan va hoat dong tranh luan, bién luan
dbi v6i van dé chinh sach va phuong an
chinh sach. M6 hinh xi hoi cho rang, thong
qua sy tuong tac, ddi thoai, tranh luan va
phan bién giup nha lam chinh sach c6 duoc
thong tin ddy du hon, chinh xac hon, dé tr
do c6 thé tim ra dugc phuwong an giai quyét
van dé phu hop nhét. Trong mo6 hinh xa hoi,
vai tro cua nguoi lam chinh sach khong phai
la & chd tim ra “chan 1y”, ma la thuc day
cong ching tim ra “chan ly”, thong qua su
tranh ludn, bién luan va phan bién dé cing
nhau xac dinh thé nao 1a lgi ich cong. Trong
qua trinh tuong tac, dbi thoai va tranh luén,
trude van dé cu thé, cac cha thé khac nhau,
cac dbi tugng khac nhau trong céng ching
s& duya trén su khac nhau vé lap truong, quan
diém gia tri, kinh nghiém dé thé hién goc
nhin, quan diém ctia minh. Qua do, gitip nha
lam chinh sach c6 dugc nhirng thong tin va
tri thic rat can thiét cho viéc luya chon
phuong an chinh sach. Trong qua trinh tuong
tac, ddi thoai va tranh luan, nguoi lam chinh
sach thuc hién vai tro 1a nguoi td chuc va
ngudi giai thich. Ho can chuyén tir vai tro 1a
“ngudi nghién ciru” sang vai tro 13 ngudi to
chtre va giai thich, qua d6 nang cao chat
lugng hoat dong tranh luan, thao luén chinh
sach. Nha lam chinh sach can tr gitip, khich
1¢ dé nhing ngudi tham gia tranh luan, thao
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luan dwa ra y kién 1y tinh va c6 chiéu sau'®.
DPong thoi voi didu nay, ngudi lam chinh
sach ciing can thuc hién tdt vai tro 1a nguoi
dién giai va thong qua sy quan sat dé phat
hién duoc nhéan té gia tri, nhan t6 loi ich
dang sau nhitng quan diém cua nguoi tham
gia; tr nhitng chu truong va luan cu cua
nguoi tham gia tranh luan dé ndm bat duoc
thuc chit cua van dé'®. Tom lai, trong mé
hinh xa hdi, nha lam chinh sach giir vai tro
12 nguoi to chire, didu phdi, thuc day hoat
dong ddi thoai va tranh luan. Thong qua
phuong thirc nay, ching nhing nha lam
chinh sach c6 thé c6 duoc nhiéu thong tin
hon, ma con 13 phuong thire dé cong chiing
thé hién quan diém gia tri va lgi ich cua minh
d6i v6i chinh sach c6 lién quan.

Thur ba, thong qua sw tham gia cua
nguoi dan va sy tranh ludn, bién lugn, phan
bién dé hoc tdp lan nhau, dong thoi tim kiém
sw dong thudn vé phuong an chinh sach.
Dua trén co so 1y luan kién tao xa hdi, mo
hinh xa hoi phan dbi viéc nha 1am chinh sach
ap dit mot chiéu quan diém cua minh cho
cong chung va xi hoi, phan d6i sy “doc
doéan” cua nguoi lam chinh sach trong viée
dua ra phan quyet chu quan. Ban chat va quy
luat cua thé gidi, co thé do goc do quan sat
va nhan thirc ciia ho khac nhau ma c6 sy khac
nhau, rat kho néi ai thong minh hon, tién tién
hon. Do d6, mo hinh xa hoi chu truong, can
thuc déy su tranh luan, déi thoai gitra nguoi
lam chinh sach, cac chu thé loi ich c6 lién
quan va cong chung, dé thong qua do tim
kiém su dong thuan vé chinh sach. Theo do,
trong qua trinh ddi thoai va bién luan, quan
diém nao “try vitng” dugc mot cach t6t nhat

trude cac y kién phan bién va phén bac thi c6
thé xem 13 6 quan diém va két luan dang tin
cay nhat'”. Mit khéac, chinh trong qua trinh
d6i thoai va tranh luan, nhiing ngu’(‘)’i tham gia
cling ¢6 thé c6 dugc tri thire méi, ho co thé
suy nghi dén tinh hop ly trong quan diém cua
ngum khac dé diéu chinh quan diém gia tri
va s thich ciia minh'®. Do d6, thiét ké chinh
sach theo phuong thirc dan chu vira 1a mot
qua trinh hoc tap, vira 1a mot qua trinh tim
kiém su dong thuan vé van dé va phuong an
chinh sach.

Thir tw, trong mo hinh xa hoi, chuyén gia
va ngueoi lam chinh sach tré thanh doi tac
hop tac cua nguoi dan. Dan chu hoa thong
tin trong bdi canh toan cau hoéa, cling nhu
trong di€u kién trinh do moi mat ctia nguoi
dan ngay cang tang 1én nhu ngay nay da lam
cho tri thirc va “sy doc quyén chén 1y cua
nha lam chinh sach dang gap phai thach
thirc. Chinh vi 1€ @6, thuc hién mo hinh xa
hoi cia HDCS 1a mot xu thé tat yéu, khach
quan dé két hop tt tri thirc cua ngudi 1am
chinh sach voi tri thire, kinh nghiém cua
nguoi dan. Khac véi mo hinh 1y tinh, trong
mo hinh xi hoi, quyén tham gia ciia cong
dan va tiéng noi ctia cong dan trong qua trinh
HDCS duoc coi trong va bao dam. Trong mo
hinh nay, d6i1 ngli tham muu cling nhu nguoi
1am chinh sach giir vai tro 1a ddi tac ciia cong
ching, ho thuc hién vai tro 1a trg giup va
thuc ddy cong ching tién hanh thao luén,
tranh luan chinh sach. Trong qua trinh d6i
thoai va tranh luan, nguoi lam chinh séch c6
tréch nhiém st dung cach dién dat dé hicu
dé g1a1 thich cac tinh tiét mang tinh ky thuat
va cac khia canh phuc tap lién quan dén van
dé chinh sach, tir d6 gitp cong chung thé

15 Gerald Miller and Mara Sidney (2006), Handbook of Public Policy Analysis: Theory, Politics, and Methods.

Boca Raton, FL: CRC Press, pp.223 - 236.

16 Simone Chamber (2003), “Deliberative democaratic theory”. Annual Review of Political Sciense, (6),

pp-307 - 326.

17 Frank Fischer (2006), “Deliberative policy analysis as practical reason: integrating empirical and normative
arguments”. In Frank Fischer, Gerald Miller and Mara Sidney (eds.): Handbook of Public Policy Analysis:
Theory, Politics, and Methols. Boca Raton, FL: CRC Press, pp. 223 - 236

18 Simone Chamber (2003), “Deliberative democaratic theory”. Annual Review of Political Sciense, (6), pp.

307-326.
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hién quan diém ctua minh va dwa ra quyét
dinh ¢6 lgi cho minh'. Théng qua su hop tac
gifra cong ching va nha lam chinh sach
trong qua trinh HDCS, nguoi [am chinh sach
va cong ching khong chi ¢6 thé hoc tap lan
nhau, ma con c6 loi cho viée nang cao muc
d6 hiéu biét ctia ngudi tham gia, tir d6 dam
bao tinh khoa hoc ctia hoat dong ddi thoai va
tranh luan chinh sach.

Thit nam, z‘huc hién mo hinh xda hoi dé

dap ng nhu cau tham gia cia nguoi dén
vao qua trinh HDCS. Trong bdi canh toan
cAu hoa, dan chi hoa va thong tin hoa hién
nay, thuc hién mé hinh xa hoi chinh 1a dé
dap l'mg nhu cau tham gia réng rai cua cong
dan vao qua trinh quan tri cong. Mat khac,
viéc van dung mo hinh x3@ hdi cling 1a dé
thuc hién quyen cong dan, khang dinh dia vi
chu thé va cac quyén cua cong dan. Vi tu
cach mot co ché quan tri xa héi, mo hinh xa
hoi nhan manh viéc thyc hién quyén va
nghia vu cua cong dan da duoc phap luét
quy dinh; nhan manh va coi trong quyén
dugc biét, quyen tham gia, quyen thao luan,
quyén quyét dinh va quyén giam sat cua
cong dan trong qua trinh hoach dinh cac
chinh sach quan trong cta qubc gia va dia
phuong. Trong mo hinh xa hoi, nguoi lam
chinh sach c6 thé thong qua cac phuong thuc
khac nhau nhu d6i thoai, _phan bién, lang
nghe ¥ kién, dién dan... de thiic day ngu:(n
dan tham gia bay to ¥ kién xoay quanh vin
dé chinh sach nao d6. Thong qua cac hinh
thirc néu trén, nguoi lam chinh sach c6 thé
tiép nhan duoc cac loai thong tin can thiét
phuc vu cho viéc thiét ké chinh sach; mat
khac, ciing la phuwong thiic dé nang cao ning
luc tham gia cta cong dan, phat huy y thtrc
trach nhiém cua cong dén, bdi dudng ning
lyc 1y tinh va tinh than bao dung cta cong
dan. Vi céc hinh thirc tham gia khac nhau,
mo hinh x3 hdi con gop phan ning cao mirc
do6 to chirc hoa clia xa hoi, tir d6 phat trién
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mang ludi chinh sach, thuc day viéc thuc
hién dan chu hoa, khoa hoc hoa qua trinh
chinh sach cong.

3. Mot s6 goi mé cho Viét Nam

Tur Iy ludn mo hinh xa hoi cua HDCS,
dé tang cuong dan chu hoa vieéc HDCS ¢
nudc ta, can coi trong mot s6 vn dé sau:

(1) Coi  trong nghién cou ly luén va tong
két thue tién vé dan chu hoa va su tham gia
cua nguoi dan trong qué trinh HDCS;

(ii) Tiép tuc xdy dung va hoan thi¢n thé
che phap luat, nhat 13 quy dinh cua phap luat
vé su tham gia ctia ngudi dan trong qua trinh
HDCS;

(iii) Thyc hién t6t cong khai, minh bach,
cling nhu tao lap coché vada dang hoa hinh
thirc tham gia ctiia nguoi dan trong qua trinh
HDCS;

(iv) Coi trong xay dyng céc t6 chtc tu
Van chinh sach (think tank) nhiam phat huy
t6t vai tro ctia né trong qua trinh xay dung
chinh sach;

(v) Cac cap uy dang va chinh quyén phai
thuong xuyen dbi thoai, 1ang nghe hoc hoi,
tlep thu y kién, g1a1 quyét cac kho khan,
vuéng mac va yéu cau chinh dang cua nhén
dén; tin dan, ton trong, ling nghe nhiing y
kién khac; ¢6 hinh thuc, co ché, bién phap
cu thé dé nhan dan bay toy klen nguyén
vong va thyc hi¢n quyén lam chu cua minh
thong qua Mt tran T6 qudc va cac doan thé
nhan dén; tran trong, ton vinh nhitng dong
gop, cong hién cua nhan dan®;

(vi) Phat huy dang muc sy tham gia,
nhat 1a nang cao hiéu qua tu Van va phan
bién xa hoi cua Mat tran T6 quoc cac doan
thé nhan dan bao chi va cac t6 chirc xa hoi;

(vii) Boi dudng tinh than cong dan
thong qua cac phu’ong thirc khac nhau cﬁng
nhu ti€p tuc Xay dung doi ngli can bd, cong
chuc that sy “gan dan, tin dén, trong dan,
hiéu dan, hoc dan, dwa vao dan va co trach
nhiém vdi dan” m

19  Frank Fischer and John Forester (1993): The Argumentative Turn in Policy Analysis and Planning. Durham,

NC: Duke University Press.

20 Pang Cong san Viét Nam (2016), Béo cdo Chinh tri ciia Ban Chdp hanh Trung wong khoa XI tai Pai hoi

Pai biéu toan qudc lan thir XII, Ha Noi.
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Tém tit:

Trong nhung nam gan day, sb hmng céc giao dich thuong mai dién tir ting
nhanh va dong thoi s6 lugng cac tranh chap cling nhiéu lén'. Cac phuong
thae gidi quyet tranh chép truyén thong tryc tlep tai toa tré nén kém hi¢u
qua. Do vay, de thich tng va thic day thuong mai dién tur phat trién, chinh
phu nhidu quéc gia da thue déy viéc ra doi va phat trién co ché giai quyét
tranh chap truc tuyén. Day 1a qua trinh giai quyét tranh chap thong qua
truc tuyén, bao gdm nhitng hinh thirc giai quyét tranh chép thay thé (thuong
lugng, hoa giai va trong tai) va toa an c6 st dung cong cu dac biét 1a cong
nghé Internet trong mot phan hodc toan by qué trinh giai quyét tranh chép.

Abstract:

In recent years, the number of e-commerce transactions has increased
rapidly and at the same time the number of disputes has increased
accordingly. Traditional methods of direct court for dispute resolution have
become ineffective. Therefore, the governments of several countries have
proceeded the creation and development of online dispute resolution
mechanisms to promote e-commerce developments. This is the online
dispute resolution process, which includes alternative dispute resolution
forms (negotiation, conciliation and arbitration) and the courts using a
special tool, internet technology part or whole of the dispute resolution
process.

rong thoi gian qua, da c6 kha nhiéu

nhirng vu viéc khéach hang bi ltra dao

khi mua hang trén mang, hang hoa,
dich vu bi giao cham hoac khong ding véi
chung loai da dat, hang thuc té kém chat
lwong...2 Dau ndam 2020, c6 mot khach hang
trt tai quan Hoan Kiém, Ha Noi dat mua trén
mang mot chiéc kinh mét mang nhan hi¢u
ctia mot hing ndi tiéng thé gidi véi gia mot
triéu dong. Khi nhan hang, ngudi giao hang

yéu ciu anh thanh toan tién roi méi duge mo
ra xem vi la hang “chinh hang nguyén dai
nguyén kién”. Sau khi thanh toén tién, khach
hang phat hién chiéc kinh 1a hang cii, di qua
sir dung cho nén yéu cau tra lai hang. Tuy
nhién, ngudi giao hang cho biét ho chi l1a
nguoi van chuyén thué va huéng din anh
lién lac voi chu hang dé giai quyét. Khach
hang d3 lién lac nhiéu lan nhung nguoi ban
hang cho biét da bao lai don vi cung cap

1 http://statistic.com/statistics/369333/number-ecommerce-transaction-worldwide, truy cap ngay 1/8/2020.
2 http://cstc.cand.com.vn/Phong-su-Tieu-diem/Diem-lai-nhung-be-boi-lo-thong-tin-nguoi-dung-cua-
Facebook-560467/; https://nhandan.com.vn/bandoc/can-trong-voi-viec-mua-ban-hang-qua-mang-446976/,

truy cép ngay 1/8/2020.

NngEN cuv
LAP PHAP

ik

S6 19 (419) - T10/2020




hang dé d6i lai hang, nhung nhiéu thang sau
khach hang van chua d6i lai dugc chiéc kinh
nhu da dat trudc d6°. Trong nhitng truong
hop nay, khach hang can phai lam gi dé bao
vé quyén lgi cia minh? Liéu khach hang
mubn giai quyét vu viéc d6 nhanh, gon, hi¢u
qua va khong tén qua nhiéu chi phi véi
nguoi ban hang trén mang Internet hay sé€
kién ho ra toa? Hay ho sé& dén tan noi cua
ngudi ban hang dé doi lai cong 1y? C6 1& da
s6 nhitng nguoi mua hang déu khong mudn
kién ra toa dé giai quyét vu viéc vi thu tuc
qua phuec tap; ho cling khong muon pha1
danh mot khoan chi phi 16n hon rat nhiéu
so v6i gia tri hang hoa ma ho di mua dé di
dén tan noi nguoi ban yéu cau ho d6i hang
cho minh.

1. Nhu ciu ciia viéc gidi quyét tranh chap
truee tuyén & Viét Nam

Thir nhat, su ra doi cua internet va su
phat trién ctia hé thong giai quyét tranh chép
tryc tuyén.

Su ra doi cua Internet va tiép theo 1a su
phat trién ciia mang luéi toan cau - World
Wide Web (hay con goi 1a Web) da md ra mot
ky nguyén méi cho thé gidi ching ta va lam
thay d6i quan niém cua ching ta vé sy tuong
tac cuia con nguoi. Ngay nay, cac ca nhan co
thé giao tiép ¥ tudng cua ho trén khép cac
chau luc, xem tin tirc déng thoi tir nhiéu
ngudn va tién hanh kinh doanh trén thi truong
toan cau. Tuy nhién, ciing giong nhu tranh
chap phat sinh trong bdi canh twong tac & thé
g101 thyue, ching ciing c6 thé phat sinh trong
bbi canh twong tac & thé gidi truc tuyén.

Trude khi Internet dugce st dung phd
bién, cac xung dot truc tuyén chi duoc coi la
van dé xa hoi, viéc giai quyét n6 khong can

3 https://nhandan.com.vn/bandoc/can-trong-voi-viec-mua-ban-hang-qua-mang-446976/,

1/8/2020.

4 Xem Plunkett Research, Ltd.,

E-Commerce &
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bat ky mot quy trinh hay nén tang cong nghé
cu thé nao. Vao giita nhitng nam 1990, véi
sy phat trién cua Internet thuong mai, cac
cude xung dot truc tuyén nhur vay dugc quan
tarn nhiéu hon. Nguoi dung bét dau nghl ngo
vé moi truong truc tuyen moi nay, rang no
c6 an toan khong? Va néu c6 tranh chip xay
ra thi c6 giai quyét dugc khong?... Viéc ap
dung rong rdi moi trudng truc tuyén s& cang
kho khin néu nhu nguoi dung khong yén
tam réng moi van dé ho gip phéi s¢ dugc
giai quyét nhanh chong. Do Vay, dén dau thé
ky 21, giai quyét tranh chip tryc tuyén
(Online Dispute Resolution - ODR) da tr¢
thanh mot van dé uu tién hang dau cua ca
doanh nghi¢p va chinh phu cling nhu cac nha
cung cap dich vu ODR nham giai quyét cac
tranh chap truc tuyén phat sinh.

Co thé léy mét vi du vé tranh chép lién
quan dén tén mién. Vao giita nhitng nim
1990, dai da s6 dan s6 khong chi & Viét Nam
ma con cé trén thé gidi khong biét tén mién
1a gi, nhung dén cudi thap ky, tén mién 1a tai
san cd gia tri cao, trong d6 c6 nhirng tén
mién duoc ban véi gia hang triéu do la. Viéc
tao ra tén mién co gia tri to 16n nhu vy bét
dau tir con s khong trong mot khoang thoi
gian ngin di tao ra kha nhiéu tranh chp.

Trong thé gioi thue, néu mot doanh
nghi¢p su dung tén tuong tu nhu cia mdt
doanh nghiép khac thi ¢ thé c6 it xung dot,
dac biét trong truong hop cac doanh nghiép
nho, hang héa hoac dich vu cua ho khac
nhau va cac linh vuc ma ho kinh doanh la
riéng biét. Tuy nhién, trong thé gidi truc
tuyén, chi ¢6 mot linh vuc kinh doanh, do 1a
khong gian mang®*. Do d6, xung dot gitta cac
bén vé quyén st dung mot tén mién cu thé

truy cdp ngay

Internet  Industry  Over-view,

http://www.plunketresearch.com/Industries/ECommercelnternet/ECommercelnternetStatistics/tab

id/167/Default.aspx, truy cap ngay 25/3/2020.
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12 khong thé tranh khéi va vi khong gian
mang co pham vi qudc té, nén chi phi cho
viéc giai quyét cac tranh chap nhu vay sé& rat
dat d6 va gap nhiéu kho khan. Vi vy, viéc
dua ra cac phuong phap giai quyet truc
tuyen dé g1a1 quyet tranh chip tén mién tré
nén rat can thiét.

Thir hai, sy phat trién cua thuong mai
dién tir va giai quyét tranh chép tryc tuyén.

DPong luc 16n nhét cho viéc phat trién
giai quyét tranh chip tryc tuyén chinh 1a
thuong mai. Thuong mai dién toe (TMDT)
gitra doanh nghiép véi doanh nghiép (B2B)
va doanh nghiép voi nguoi tiéu dung (B2C)
da tang truong theo cap s6 nhan trong thap
ky qua do sb luong 16n ca nhan két ndi véi
Internet tang Ién. Nam 1997, Viét Nam chinh
thirc két nbi voi Internet toan ciu. Néu
nhiing ngay dau Viét Nam két ndi Internet,
s6 ngudi sir dung chi hon 200.000 ngudi, thi
dén nam 2019, dd co toi 64 triéu nguoi
(trong tong s6 gan 97 triéu dan) st dung
Internet véi sy phan tan trén moi khu vuc dia
ly. Hién nay, Viét Nam nam trong sb cac
quéc gia co ty 18 ngudi dung Internet cao
nhit chau A, dimg thir 12/20 qudc gia dan
dau thé gisi vé sb nguoi dung Internet’. Viée
chdp nhan Internet nhu mot nén tang
(platform) giao dich thwong mai do vay cling
tang 1én va sé tiép tuc tang khi s6 lugng giao
dich thuong mai ma nguoi tiéu dung hoan

thanh tryc tuyén ting, ciing nhu sb tién
nguoi tiéu dung chi tiéu tang 1én°. Nam
2018, TMDT ¢ Viét Nam tang truéng manh
mé, v&i quy mo thi truong 1én toi khoang
8,08 ty USD (tdc do tang trudng so v6i nim
2017 dat trén 30%). Néu tdc do ting trudong
ctia nam 2019 va 2020 tiép tuc & mirc 30%
thi té1 nam 2020 quy mo thi truong s€ 1€n to1
13 ty USD’. Bao cao e-Conomy SEA 2018
ciia Google va Temasek du bao téc ting
trudng trung binh nam (Compound Average
Growth Rate — CAGR) cua giai doan 2015
— 2018 1a 25% va thi truong dat 33 ty USD
vao nam 20258,

Song song v&i tbc do phat trién nhanh,
TMDT ciing phat sinh nhiéu van dé lién
quan. Do tinh chét dic thu cia TMDT nhu
ngudi mua va nguoi ban khong gap mat ma
chi hen lac qua mang, hang gia, hang nhai
da xuat hién ngay cang nhiéu trén cic gian
hang tryc tuyén din dén tranh chap tryc
tuyén xay ra kha pho bién. Cac tranh chap
phat sinh trong bdi canh tryc tuyén ciing
khac nhau va thong thuong cic toa an rat
kho giai quyét vi mot sb Iy do, nhu: s6 lugng
khiéu kién nhiéu; gia tri giao dich thép trong
khi chi phi kién tung cao; ludt ap dung la gi
(trong ca bdi canh TMDT va bao vé ngudi
tiéu dung)®. Trong nhiéu nam, Viét Nam da
thuc day viéc sir dung cac bién phap giai
quyét tranh chép thay thé (Alternative

5 https://vovworld.vn/vi-VN/binh-luan/tu-do-internet-o-viet-nam-la-thuc-te-khong-the-phu-nhan-799546.vov,

truy cap ngay 17/6/2020.
6 Xem Plunket Research

Ltd.,E-Commerce &

Internet Industry Over-view,

http://www.plunketresearch.com/Industries/ECommercelnternet/ECommercelnternetStatistics/tab

o

id/167/Default.aspx, (theo do, nguoi tiéu dung & Hoa Ky da chi 131,8 ty d6 la cho céac giao dich thuong mai
truc tuyén trong nam 2009, véi muc tang dy kién 1én toi 182,6 ty d6 la vao nim 2012), truy cép ngay
25/3/2020.

Hiép hoi thuong mai dién t&r Viét Nam (2019), Bao cdo chi sb thuwong mai dién tr nam 2019, tr.9.
http://idea.gov.vn/?page=document, truy cap ngay 17/6/2020.

Hiép hoi thuong mai dién tir Viét Nam (2019), tldd, tr.9

Colin Rule, Vikki Rogers & Louis Del Duca (2010), Designing a Global Consumer Online Dispute
Resolution (ODR) System for Cross-Border Small Value-High Volume Claims—OAS Developments, 42
UCC L.J,, tr.221, 223.
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Dispute Resolution- ADR) dé thay cho giai
quyét tranh chép tai toa an khé hiéu qua'® vi
hang loat nhitng wu diém nhu nhanh chéng,
linh hoat, tiét kiém, khong chinh thirc va
cach tiép can huéng dén cac bén (trai nguoc
v6i huéng @6 16i)"". Tuy nhién, cic phuong
thirc ADR truyén thong, nhu trong tai, hoa
giai, thuong lugng da dugc chirng minh la
khong ¢ nhiéu loi thé trong viée giai quyét
cac tranh chip trén mang von 1a nhiing van
dé tranh chap phirc tap.

Khong gidng nhu cac quy trinh giai
quyét tranh chip khac, ODR dya trén cac
hinh thic giai quyét tranh chp thay thé
(ADR) va toa an thong qua moi trudng truc
tuyén'2, 13 mot co ché nhanh chéng, hiéu
qua, linh hoat va khong tén kém dé xir 1y cac
tranh chip TMBPT ma khong bi giéi han boi
ranh gi¢i qudc gia, lanh th'3. Pic biét, ODR
rat thich hop dbi véi cac tranh chap phét sinh
tur cac giao dich truc tuyén B2C béi vi khi
truyén thong tir xa dugc str dung, cac bén
khong can phai di lai, diéu nay giup giam chi
phi va ting kha ning tiép can cong Iy. ODR
hoat dong theo cach thirc hoat dong cua
internet, cac nghi quyét dugc xay dung truc
tiép trén cac trang web va ludng giao dich,
trai nguoc véi viée bi ap dat boi mot co quan
tu phép tach bi¢t hoan toan véi moi truong
tryc tuyén noi phat sinh tranh chap. Hién
nay, cong ngh¢ nhan dang hinh anh, phan
tich nguyén gbc dir liéu, tai liéu; cong nghé

THUC TIEN PHAP LUAT

khoa an toan bang ching thu sb hay cong
nghé chudi khéi (blockchain) c6 thé dam bao
tinh toan ven cua dir liéu géc; cong ngh¢ hoc
sau va tri tué nhan tao co thé duoc ung dung
vao hé thong ODR d¢é gitp kiém tra tinh x4c
thye thong tin, dir liéu'. ODR ciing ¢6 thim
quyén chéo va doc lap vai bat ky bo luat
hoic quy dinh nao, phi hgp hon véi ban chat
toan cau cia internet. ODR mang lai loi ich
1d rang cho ca ngudi mua va nguoi ban. Vé
ban chat, ODR la cach tiép can tt nhat dé
khic phuc nhitng thiét hai va mang lai cong
1y trén internet.
2. Nhirng thach thire khi a ap dung phu’o’ng
thire giai quyet tranh chap truc tuyen o
Viét Nam

Viéc giai quyét tranh chip TMPT thong
qua ODR c6 nhiéu loi thé so véi cac phuong
phap truyén théng. Tuy nhién, viéc ap dung
ODR & Viét Nam dit ra mot s thach thire
nhét dinh, cu thé:

2.1. Co sé phap ly

Mic du phap luat lién quan dén TMDT
& nudc ta kha day du, nhung lai thiéu ving
cic quy dinh diéu chinh tryc tiép vé giai
quyét tranh chip truc tuyén. Diéu nay gy ra
khoé khan trong vi¢c ap dung phép luat vao
giai quyét tranh chdp TMPDT.

Sau khi Thu tuéng Chinh phu phé duyét
Ké hoach tong thé phét trién TMDT giai
doan 2006-2010 ngay 15/9/2005, hé thong
van ban phap luat ctia Viét Nam vé linh vuc

10 Arno R. Lodder &John Zeleznikow (2010), Enhanced Dispute Resolution though the ues of information
technology, Cambridge University Press, tr.8; https://doi.org/10.1017/CBO9780511777554, truy cap ngay
27/3/2020.

11 Arno R. Lodder & John Zeleznikow (2010), tldd, tr.8.

12 Esther van den Heuvel (1997), Online Dispute Resolution as a solution to cross- boder e dispute, An
introduction to ODR, OECD,tr.8; http://www.oecd.org/internet/consumer/1878940.pdf, truy cap ngay
20/3/2020.

13 Phan Thi Thanh Thuy (2016), Giai quyét tranh chap thuong mai truc tuyén: Nhitng van dé phap 1y dit ra
cho Viét Nam, Tap chi Khoa hoc DHQGHN Luat hoc, Tap 32, 56 4, tr.40.

14

Hoang The Lién va Tran Anh Huy (2019), Dé xuét phat trién cac hinh thirc giai quyét tranh chap tryc tuyen
ngoai té tung tai Viét Nam trong thoi ky cach mang cong nghiép lan thir tu hién nay, dang trong ky yeu
Hoi thao khoa hoc cap qubc gia vé: “Cach mang cong nghiép lan thir tu va nhimng van dé phép ly dat ra
cho viéc xay dung, hoan thién h¢ thong phap luat Viét Nam”, Ha Noi 24/6/2019, tr.300.
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TMPT lién tuc duge bd sung, hoan thién.
Lién quan dén giao dich dién tir (GDDT),
Luat Giao dich dién tir ndm 2005, da tao nén
tang phap 1y co ban cho cac giao dich dién
tor trong xa hdi qua viéc thura nhan gia tri
phap 1y ctua thong diép dir liéu va quy dinh
vé chir ky dién tir.

Nam 2006, Luat Cong ngh¢ thong tin
dugc ban hanh, quy dinh tong thé vé hoat
dong ung dung va phét trién cong nghé
thong tin, cac bién phép bao dam va phat
trién cong nghé thong tin, quyén va nghia vu
clia co quan, td chtic, ca nhan tham gia hoat
dong tng dung va phat trién céng nghé
thong tin. Luat Bao vé quyén loi nguoi tiéu
diung nim 2010 dwa ra quy dinh vé giai
quyét tranh chap dbi voi moi dbi tuong
ngudi tiéu dung, bao gdm ca nguoi tiéu dung
mua hang ho4, dich vu truc tuyén voi quy
dinh 10 rang vé trinh ty, thi tuc g1a1 quyét
tranh chip giira nguoi tiéu dung va to chirc
ca nhan kinh doanh hang ho4, dich vu.

Trén co s cac van ban luat trén, Chinh
phu va cac B9, nganh ban hanh cac van ban
dudi luat diéu chinh nhimg linh vuc cu thé
ctia giao dich dién tir. Cu thé 1a: Nghi dinh
s6 52/2013 ND-CP vé TMDT, Nghi dinh s6
130/2018 ND-CP vé chir ky s6 va dich vu
ching thuc chitr ky s, Nghi dinh sb
165/2018/ND-CP vé giao dich dién tur trong
hoat dong tai chinh, Nghi dinh sd
35/2007/ND-CP vé giao dich dién tir trong
hoat dong ngdn hang, Nghi dinh sd
64/2007/ND-CP vé tng dung CNTT trong

co quan nha nuéc, Nghi dinh s
90/2008/ND-CP vé chdng thu rac, Nghi dinh
s6 77/2012 ND-CP stra d6i, bd sung mot s6
diéu ctia Nghi dinh s6 90/2008 vé chdng thu
rac, Nghi dinh s 72/2013 ND-CP vé quan
ly, cung cép, st dung dich vu Internet va
cung cép thong tin dién tur trén Internet, Nghi
dinh s6 52/2013 ND-CP vé TMDT. Bén
canh d6, khung ché tai cho viéc xir 1y vi
pham hanh chinh lién quan dén Gmg dung
TMDT va cong nghé thong tin (CNTT) cling
dan dugc hoan thién. Vi hé thong van ban
nhu trén, ¢ thé khing dinh khung phép ly
vé TMDT tai Viét Nam da hinh thanh va kha
d?ly du, tao diéu kién thuén loi cho viéc trién
khai cac ing dung TMDT trong xa hoi.

Mot thuc té 1a khi céc giao dich truc
tuyén ¢ Viét Nam ting rdt nhanh's, dong
nghia v6i né 1a cac tranh chip truc tuyén
tang nhanh'é, nhung tinh dén thoi diém nay,
Viét Nam van chua ban hanh mot vin ban
phap luat nao lam co s6 phap ly cho viéc ap
dung giai quyét tranh chap truc tuyén. Luat
Giao dich dién tir nam 2005 va Nghi dinh $6
52/2013 vé TMBT bao ham mét s6 quy dinh
tan mat vé cach thirc tién hanh ODR. Tuy
nhién, cac quy dinh nay mang tinh nguyén
tac chung, khong thé truc tiép ap dung dé
ODR. B9 luat TH tung dan su nam 2015
cung chua co quy dinh riéng vé trinh tu, thu
tuc, thAm quyén giai quyét tranh chap doi
voi TMDT.

Nghi dinh s6 22/2017 NB-CP vé hoa
giai thuong mai la mgt trong nhirng van ban

15 Theo Cyc thuong mai dién tir va kinh té s6 (BO Cong Thuong), thi truong thuong mai dién tr Viét Nam
¢6 toc do tang truong nhanh nhét thé gisi. Hién tdc do tang truong linh vye thuorng mai dién tir cua Viét
Nam khoang 35%, cao gip 2,5 lan Nhat Ban; https://vtv.vn/kinh-te/thuong-mai-dien-tu-viet-nam-cao-gap-
25-lan-nhat-ban-20191205095812296.htm, truy cap ngay 27/3/2020. Tri gia TMDT cua Viét Nam dung
thir ba tai Dong Nam A, chi sau Indonesia 100 ty USD va Thai Lan 43 ty USD. Dén ndm 2025, con s ciia
Viét Nam udce tinh khoang 43 ty USD, xem “Thi trudong thuong mai dién tr Viét Nam s€ vugt qua Thai
Lan”, https://news.zing.vn/thi-truong-thuong-mai-dien-tu-viet-nam-se-som-vuot-thai-lan-post996755.html,

truy cép ngay 27/3/2020.

16 Theo thong ké tai Emarketer.com, mdi ngay c6 khoang 120 triéu giao dich TMDT, trong d6 2-5% giao
dich phat sinh tranh chap. Cu thé, nam 2016 c¢6 khoang 820 tri¢u vu tranh chap TMPT, nam 2017 gan 943

triéu vu.
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phép 1y ¢6 quy dinh ndi dung vé hoa giai
thuong mai truc tuyén, budc dau tao diéu
kién cho viéc hinh thanh giai quyét tranh
chép truc tuyén. Tuy nhién, cac ndi dung
nhu: pham vi tranh chip duoc st dung
phuong thirc ODR; trinh ty, tha tuc va gia
tri phap 1y cua cac quyét dinh giai quyét
tranh chép. .. chua duoc cu thé hoa va chua
c6 huéng dan nén céac trudng hop xdy ra
tranh chép déu chwa thé xtr Iy duoc.

Thuc té cho théy, cach thirc xét xur truc
tuyén con gip kho khan trong viéc thiét lap
co s& ha tAng va bao dam két ndi. Cac bén lién
quan it nhiéu bi han ché trinh bay céac 1ap luan,
¥ kién ctia minh ciing nhu kha ning twong tic
v6i nhau trong phién xir. Vi vay, hién van con
nhiéu quan diém khac nhau vé tinh hi¢u qua
cua phién xu truc tuyén. Mac du loi ich cua
phién xir tryc tuyén 1a kha rd rang nhu tiét
kiém chi phi, th(‘yi gian di chuyén, tuy vay
phlen XU truc tuyén deO’ng nhu chua thé thay
thé cho phién xir truyén thong.

Hién tai, do Viét Nam chua c6 quy dinh
vé co ché chung dé giai quyét tranh chap
TMDT bang phuong thirc ODR nén khi
tranh chép xdy ra, nha cung cép dich vu
TMDT sé& quyét dinh hoan toan cach thuc
giai quyét thong qua diéu khoan giai quyét
tranh chép trén website hodc (mg dung cia
minh. Cac co quan chirc ning khong kiém
soat, khong can thi¢p tinh hop phap cua céac
diéu khoan nay. Chinh vi khéng c6 co ché
kiém soét chung, viéc giai quyét tranh chap
dugc xem nhu viée riéng gitra hai bén c6
tranh chdp va sy tham gia han ché cua nha
cung cdp TMPDT trong vai tro hd trg hodc
tryc tiép tham gia ddn dén nhiéu kha ning 13
quyén loi chinh dang ciia ngudi tiéu ding
trong quan h¢ TMDT bi lo la.

2.2. Ha ting cong nghé cho viéc gidi
quyét tranh chdp

O bat ky mot qudc gia ndo, su thanh
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cong cua ODR ¢ mot mic d§ nao do6 phu
thudc vao cac van dé ki thuat va cong nghé.
Su phat trién manh mé& ctia cong nghé da giup
cho cac phuong thtc kinh doanh dua trén
moi truong mang dugc thuc day nhanh
chong va mang lai nhiéu loi ich cho ca ngudi
dan va doanh nghiép. Tuy nhién, Internet va
TMDT ciing c6 nhitng mat trai va dang dat
ra nhiéu van dé can phai giai quyét, dic biét
vé tinh trang vi pham phéap luat, kinh doanh
hang gia, hang nhai trén cac website/ Uing
dung TMDT. Tuy nhién, néu loai trir CNTT
va Internet voi tu cach 1a mot yéu td nhat
dinh caa TMDT thi ciing dong nghia véi viée
loai trir cac loi ich san c6 cua hé théng ODR.

Hién tai, B0 Cong thuong cling c6 mdt
cong thong tin dé nguoi tiéu ding phan anh
khiéu nai nhung con gi6i han trong pham vi
bao vé nguoi tiéu dung chua ké du thiéu
thudn tién, kho str dung, mét qua nhiéu thoi
gian dé xur Iy thong tin. Cuc thuong mai dién
tr va kinh té ciing dé cho ra mét hé théng
quan ly va giai quyet khiéu nai tranh chap
trye tuyén. Hé théng quan 1y va giai quyet
phan anh, khiéu nai, tranh chép truc tuyen
trong TMDPT dugc xay dung dua trén nén
tang két ndi, chia sé co so dit liéu gitra cac
don vi nhu: Cyc thuong mai dién tir va kinh
té s6, Cuc canh tranh va béo vé nguoi tiéu
ding, S& Cong thuong cac tinh, thanh phd. ..
bac biét, hé théng quan ly nay c6 sy tham
gia va cam két cia hang chuc sain TMDT,
chudi ban 1é d6i v6i san pham dugce rao ban.
Hé théng quan 1y nay sé& tiép nhan thong tin
vé phan anh hang gia, hang nhai, kém chat
lugng va guri moi th6ng tin phan anh nay cta
ngum tiéu dung dén cac co quan ¢ tham
quyén. Céc co quan co tham quyén sé& k1p
thoi ngan chan va giai quyét cac tranh chap
lién quan, tao niém tin cho ngudi tiéu ding'”.

Mic du Chinh phu d3 xay dung cong
thong tin phuc vu cho hoat dong TMDT

17 https://vtv.vn/viet-nam-hom-nay/ra-mat-he-thong-quan-ly-va-giai-quyet-phan-anh-tranh-chap-truc-tuyen-

20191218183257765.htm, truy cap ngay 27/3/2020.
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cling nhu giai quyét tranh chap lién quan
nhung c6 mot thuc té ¢ Viét Nam 13, khach
hang mua bén tryc tuyén tuy c6 tang lén
nhiéu nhung khong phai ai trong s6 d6 cling
biét nhidu vé ICT!S. D6 1a mot rao can rat 16n
trong trudng hop ho mudn sir dung hinh thirc
ODR. Bén canh do, cac ha téng co ban khac
nhu chat lugng dudng truyén internet, su 6n
dinh cua dién ngudn ciing 1a mot trong
nhimg yéu t6 anh huéng nhiéu dén kha ning
str dung hinh thicc ODR & Viét Nam'.

2.3. Doanh nghiép chwa sin sing
trong viéc sw dung hinh thirc ODR

Qua khao sat cho thay, ty 1& doanh
nghiép Viét Nam gip khé khian khi tuyén
dung lao dong c6 k¥ ning vé TMPT va cong
nghé thong tin van con cao, & mirc 30%2.
Hién nay, ngay ca ddi v6i cac doanh nghiép
16n cling méi chi ¢6 45% doanh nghiép cé
lao dong chuyén vé ICT, chat lugng thi chua
cao?!. Piéu nay cho thiy sy chua sin sang
cua doanh nghi¢p Viét Nam trong viéc ap
dung hinh thtc ODR va day ciling 1a mot
thach thtrc khong nho ddi voi Viét Nam. Véi
toc d6 gia ting chong mit cia TMBT & Viét
Nam, nhung ) lugng doanh nghiép thuc su
c6 diéu kién dé ap dung hinh thirc ODR lai
khong phai 1 nhiéu, do chwa c6 di doi ngii
ky thuat ICT dé hd trg cho ODR. Do vay,
chinh ban than doanh nghi¢p, khong chi cac
doanh nghi¢p nhd va vira ma con ca cac
doanh nghiép 16n, ciing khong mudn dat
minh vio vi tri riii ro, d6 14 giai quyét tranh

chap ddi véi khach hang mot cach cong khai,
minh bach.

3. Giii phap ting cuwong ap dung giai
quyét tranh chép true tuyén & Viét Nam

Pé co thé tang cuong ap dung hinh thire
ODR ¢ nudc ta, chung toi cho rang, can thyc
hién mot s6 giai phap sau day:

- Nha nuéc can ddy manh viéc xay dung
va hoan thién Chinh phu dién tir dbi véi linh
vuc tu phap. Hé thdng tu phap nay s& gitp
nguoi dan thuan tién trong viée giai quyét
cac tranh chép, td cdo, khiéu nai cac hanh vi
gian lan, trom cép, toi pham mang dé céac co
quan quan 1y nha nuéc kiém tra, diéu tra va
kip thoi xtr Iy. Cac co quan toa an, vién kiém
sat, cac don vi tiép nhan khiéu nai, t6 céo cac
cap cling can phai trién khai cac hoat dong
nghi¢p vu trén mang Internet va bao dam
rang hé thong nay thuan tién d6i voi nguoi
dan, tao diéu kién cho nguoi dan co thé dé
dang tiép can cong 1y?2.

- Stra d6i Nghi dinh s6 52/2013 NB-CP,
bd sung quy dinh cu thé ddi voi danh sach
cac website TMDT, hudng din chi tiét vé
quy trinh giao két hop déng mua hang truc
tuyén dé cac bén tham gia tuan th.

- Sira d6i van ban phap luat c6 lién quan
dén cach thirc thu thap chu’ng cu dién tr, quy
trinh thu thap, quyén cta chu thé khi tién
hanh thu thap; xay du'ng hé thong xac thuc
va dinh danh dién tir cong dan; day nhanh
vig¢c hoan thién xay dung co s dit liéu qudc
gia vé dén cu, tién t6i cip cin cude dién tir

(Xem tiép trang 63)

18 Information & Communication Technologies- Cong nghe thong tin va Truyén thong.

19

20
21
22

Ha Cong Anh Bdo va Lé Thi My Hanh (2017) Giai quyét tranh chap tryc tuyén- kha ning ap dung & Viét
Nam, Tap chi Kinh t& ddi ngoai, sé 93, 12/2017; https:/thongtinphapluatdansu.edu.vn/wp-
content/uploads/2018/10/GI%E1 %BA%AZI-QUY%E 1 %BA%BET—TRANH-CH%E 1%BA%A4P-TR%E
1%BB%B0C-TUY%E1%BA%BEN-1.pdf, truy cap ngay 26/3/2020.

Hiép hoi thuong mai dién tir Viét Nam (2019), Bao cdo chi sb thuong mai dién tir nam 2019, tr.9.

Hiep hoéi thuong mai dien to Viét Nam (2019) tldd, tr. 9.

Trin Anh Huy, Cac van d& phap ly vé hop dong dién ttr trong thoi ky cdch mang cong nghiép lan thir tur
tai Viét Nam, Ky yéu hoi thao khoa hoc cip qudc gia: “Cach mang cong nghiép lan th tu va nhiing van
dé phap ly dat ra cho viéc xay dung, hoan thién hé thong phap luat Viét Nam”, do Bo Tu phép t6 chiic
ngay 24/6/2019.
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1. Phong, chong tham nhiing & Indonesia
1.1. Khdi qudt vé tham nhiing ¢

Indonesia

Tém tit:

Indonesia 1a mot qudc gia ma ¢ do tinh trang tham nhiing tran lan kéo
dai; cong tac phong, chong tham nhiing dugc trién khai quyét liét trong
sudt 20 nam qua voi nhimg budc thang tram va mo hinh co quan phong,
chong tham nhling doc 1ap gy nhiéu tranh luan, ca trén 1y thuyet va
thue tién. Trong pham vi bai viét nay, tac gia trinh bay, phan tich cong
tac phong, chéng tham nhiing & Indonesia va rat ra mot sé goi mé cho
cong tac phong, chéng tham nhiing ¢ Viét Nam.

Abstract:

Indonesia is a country where corruption is widespread for a long time;
anti-corruption has been carried out drastically during the past 20 years
with ups and downs and the model of an independent anti-corruption
agency that has caused many debates, both in theory and practice. In
the scope of this article, the author presents and analyzes the
anti-corruption in Indonesia and provides a number of suggestions for
anti-corruption in Vietnam.

van con phai d6i mat vé6i tinh trang tham
nhiing tran lan, duoc vi nhu mot “dich
bénh”2. Luat s6 31/1999 vé bai trir tham

Ké tir cudi nam 1998, sau khi thoat ra
khoi ché d6 Soeharto, mot trong nhiing ché
d6 tham nhiing nhét thé ky 20, Indonesia

nhling’® cua Indonesia da néu ra rat nhiéu loai
hinh tham nhiing cu thé va céc ché tai twong
g, nhung tham nhiing & Indonesia van xay

1 Devlin, M 2010, Against the Odds: Attempting Reform in Soeharto’s Indonesia, 1967-1998, Princeton

University.

2 Kuris, G 2012, Holding the high ground with public support: Indonesia’s Anti-corruption Commission

digs in, 2007 - 2011, Princeton University.

3 https://www.kpk.go.id/images/pdf/Undang-undang/uu281999.pdf.
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ra & moi cép do, dic biét tram trong trong
linh vuc c6ng*. Tham nhiing c6 trong céac
dang chinh tri, co quan 1ap phép, co quan
bao v¢ phap luat, hé théng co quan hanh
chinh tir trung wong dén dia phuong; trong
diéu kién chinh quyén hoat dong yéu kém,
nhung tiém ning tham nhiing cao, lwong
thap, cong thém sy gia ting ctia cac chi phi
chim soéc stc khoé y té, gido duc, sinh
hoat®... Tham nhiing dén mirc ma nhiéu
nguoi dan khong con tin vao cac co quan
nha nuéc, ngoai trir Uy ban Chdng tham
nhling®, dugc thanh 1ap chinh thirc vao thang
12/2003".

Mot trong nhitng nguyén nhan chinh,
duoc cho la do hé théng “dan chu bao tro”
(patronage democracy)?® kéo dai & Indonesia
dd giy ra nhitng hé luy pha huy dan stc
manh cta hé thdng chinh quyén.

Dan chu bao trg hay “chi nghia do
dau” duogc dinh nghia 1a “tham nhiing, ciu
két bé canh, va gia dinh tri”°. Trong bdi
canh do, cac phe canh tham nhiing van
dugc coi 1a vin nan, can bénh man tinh &
Indonesia. Tham nhiing chinh tri cb két,
liing doan, tao thuan lgi cho tham nhiing
hanh chinh phat trién va nguoc lai. Nhiéu
vi tri trong bd may hanh chinh co6 thé dugc
mua bang tién. Viéc thing tién trong hé

théng ciing phu thudc vao mdi quan hé ca
nhén va tién, hon 1a dya trén kha nang, trinh
dd. Vi du nhu tham nhiing hanh chinh dién
ra pho bién trong hé thdng gido duc va y té,
“céc vi tri nhu y t4 hay ba d& (c6 bang cap)
tri gia khoang 50-75 tri¢éu Rupiah (khoang
5.500-8.300 d6 la My)'°.

Hé théng dan chu bao tro nay ban dau
c6 thé tao dugc nhiing hi¢u tng c6 1¢i cho
su phat trién kinh té, sy 6n dinh tam thoi
trong qua trinh cai cach, chuyén d6i dan chu,
tham chi, c6 thé gop phan mo rong tang 16p
trung luu ¢ Indonesia ké tir sau khiing hoang
tai chinh chau A nam 1997'". Tuy nhién, vé
dai han, n6 “nudi dudng” tham nhiing chinh
tri, hé thong hanh chinh “méat tinh liém
chinh”, lam x61 mon hé théng dao duc, va
rat kho dé “diét trir” tham nhiing'?. Chinh vi
thé, mot s6 nghién ctru da chi ra rang, dat
nuéc Indonesia phai d6i mit véi tinh hudng
rtii ro ctia nén dan chi chat luong thap'.

1.2. Co quan phong, chéng tham
nhiing doc lap

O Indonesia, Uy ban Chéng tham nhiing
- KPK dugc thanh 1ap 1a budc di quan trong
nhat trong chién lugc phong chéng tham
nhiing & Indonesia. Theo Luét s6 30/2002 vé
Uy ban Chdng tham nhiing'¢, KPK & mét co
quan chdng tham nhiing ddc lap, nham thuc

4 Butt, S2011, Anti-corruption reform in Indonesia: An obituary?, Bulletin of Indonesian Economic Studies,

47:3, pp.381-394.
5 Xem: Kuris, G 2012, p.8.

6  Hay Uy ban Bai trir tham nhiing (Corruption Eradication Commission - Komisi Pemberantasan Korupsi

(viét tat 1a KPK).
7  Xem: Butt, S 2011, p.382.

8  Blunt, P, Turner, M & Lindroth, H 2012, Patronage’s progress in post-Soeharto Indonesia, Public Admin.

Dev. No.32, pp.64-81.
9  Xem: Devlin, M 2010, p.3.

10 Xem: Blunt, P, Turner, M & Lindroth, H 2012, p.72.

11 Blunt, P, Turner, M & Lindroth, H 2012.

12 Kasim, A 2013 Bureaucratic Reform and Dynamic Governance for Combating Corruption: The Challenge
for Indonesia, International Journal of Administrative Science & Organization, vol. 20, no.1.

13 Xem: Blunt, P, Turner, M & Lindroth, H 2012.

14 https://www.kpk.go.id/images/pdf/Undang-undang/uu302002.pdf.
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day qué trinh cai cach dat nu6e nhanh hon,
chat luong hon'>. Trén co s& d6, KPK duoc
trao nhitng tham quyén dic biét'®, co thé dan
g1a1 tam gitt, “nghe 1én” dién thoai khong
can su dong y cua toa an, cam xudt canh,
diéu tra tai san tai chlnh phong toa ta1 khoéan
ngan hang khi can thiét; C6 quyén tuyen
chon diéu tra vién doc lap, tlen hanh diéu tra
khong phu thudc vao cac td chuac thuc thi
phap luat khac!”. Dya trén cac quy dinh
manh mé, sy iing ho chinh trj tir Tong thong,
su ung ho tir cong ching va truyén thong,
KPK da nhanh chong dat dugc nhitng thanh
cong bude dau.

Tuy nhién, xét trong khoang 10 nam dau
ké tir khi thanh 1ap KPK, tham nhiing &
Indonesia khong giam nhiéu's. Tir nim 2004
dén nam 2009, chi s6 Nhan thic tham nhiing
(Corruption Perceptions Index)' cua
Indonesia tang tir 2.0 1én 2.8 (thang diém 0-
10). Dit liéu Kiém soat tham nhiing (Control
of corruption - Word Bank) & Indonesia cai
thién tir -0.91 dén -0.71 (thang diém tir -2.5
dén +2.5).

15 Xem: Kuris, G 2012, p.5.
16 Xem: Butt, S 2011.
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K& tir nam 2012 dén nay, cach tinh diém
chi s6 Nhan thtc tham nhiing di thay doi so
véi cach tinh dit liéu chi sb giai doan 1995-
2011. Tuy diém sb cua Indonesia c6 cai thién
nhung tbe do tang cham, tu 32 diém nam
2012 1én 37 diém nam 2016, va 40 diém nim
2019, xép thir 85/198 qudc gia?'.

Kha tuong dong véi chi sb trén, cac vu
viéc lién quan dén tham nhiing dugc KPK
phat hién ting nhiéu hon ké tir ndm 2016 dén
2019. Vi dy, trong subt nam 2017, KPK da
diéu tra 182 vu, bao gém 61 vu con lai trong
nam 2016 va 121 vu vao nam 2017%. Ba ¢o
144 truong hop bi KPK thuc hién truy td,
bao gdm 41 truong hop con lai tir nam 2016
va 103 truong hgp vao nam 20172, trong do
c6 nhiéu chinh tri gia, nghi si, cdc “quan
chuce” chinh phu, cac by nganh va chinh
quyén dia phuong?*.

1.3. Tiép cdn thé ché, vin héa va dao
dirc trong phong, chong tham nhiing: phén
tich tinh huéng ¢ Indonesia

Nhitng nd luc phong, chéng tham nhiing

17

18

19
20
21
22
23
24

Luat sb 30/2002 da dugc stra dbi 1an ddu vao nam 2015 (Luat s6 01/2015), va stra ddi 1an thir 2 vao thang
9/2019 (Luat 19/2019). Pay la 1an sira d6i gay ra nhiéu tranh luan, lo ngai lam giam tinh doc lap va vai tro
chéng tham nhiing cia KPK. Vi dy, theo biéu 12B, viéc “nghe 1én” dién thoai phai dugc su déng y trudce
ctia Uy ban giam sat.

Aritonang, D 2013, The model of Public official dismissal to eradicate corruption in Indonesia, International
Journal of Administrative Science & Organization, vol.20, no.1.

Xép hang hang ndm boi T6 chirc Minh bach quéc té - TI. So sanh véi nam 2010, Indonesia xép thir 100/182.
Schutte, S 2012, Against the odds: Anti-corruption reform in Indonesia, Public Admin. Dev, vol.32, pp.38-48.
Téng hop béo céo chinh thirc ctia TI tai trang web: https://www.transparency.org/

S liéu chinh thirc do KPK cong bb tai: https://acch.kpk.go.id/id/berkas/penindakan/penyidikan.

S6 liéu chinh thirc do KPK cong b tai: https://acch.kpk.go.id/id/berkas/penindakan/penuntutan.

S6 liéu chinh thirc do KPK cong b tai: https://acch.kpk.go.id/id/statistik/tindak-pidana-korupsi/tpk-
berdasarkan-instansi. Theo Prabowo (2018), tir ndm 2004-2017, c6 24% s6 truong hop bi diéu tra tham
nhiing 1a “quan chic” hanh chinh va 19% la nghi si (¢ ca trung wong va ¢ dia phuong). Xem: Prabowo,
H, Hamdani, R & Sanusi, Z 2018, The new face of People power: An exploratory study on the potential
of social media for combating corruption in Indonesia, AABFJ, vol.12, no. 3.

Trong mot nghién ctru khac, nhom ddi twong tham nhiing c6 d6 tudi trén 50 gay ra tong thiét hai vat chét
16n nhit. Xem: Sriyana, J, Prabowo, H, Syamsudin, M 2017, Preventing Corruption in the Indonesian
Public Sector, European Research Studies Journal, vol. XX, Issue 3A, pp.538-553.
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ctia KPK ban dau da thu dugc mot sd két qua
t6t. Nhung bén canh nhiing danh gia lac
quan, nhiéu y kién cho rang, Indonesia can
phai c6 nhimng diéu chinh chung trong chién
lugc phong, chdng tham nhung25 Phan tich
mbi quan hé giita thé ché, dao dirc va van
hoa trong phong, chéng tham nhiing co6 thé
dua ra nhimng kién giai hop 1y vé bdi canh,
tinh hudng va giai phap phong, chéng tham
nhiing ¢ Indonesia.

- Thé ché nha nudc phap quyén va dan
cht khong thé tu n6 bao dam khong c6 tham
nhiing. Trén thé gidi, nhiéu qudc gia véi cac
ché d6 chinh tri va mirc do dan chu khéc
nhau déu phai d6i mit véi van dé tham
nhiing?. Tuy nhién, khi tinh than thuong ton
phap luat bi vi pham nghiém trong, va hé
thong chinh quyén hoat dong thiéu hiéu qua
thi n6 thye sy 1a mdt nguyén nhan chinh can
xem xét dé giai quyét van dé tham nhiing cua
Indonesia. Béi 1€, tham nhiing c6 lién quan
dén su “thiéu vang” phap quyén hoic “suy
giam” trach nhiém giai trinh?’.

Thuc trang phap luat néi chung co6 hi¢u
luc yéu, khong minh bach thi m¢t bg phéan ca
nhan (cong chure, nguoi thuc thi phap luat...
) nhin thay nhimng co hoi dé tim kiém loi ich
kinh té tir tham nhiing, sin sang vi pham
phap luat. Chinh vi thé, néu nhu nguoi dan
chi con biét tin vao KPK?® thi ciing rat kho

dé chéng tham nhiing thanh cong, khi chi dua
vao KPK ma khong sém khac phuc van dé
ctia hé théng thé ché phép lut di tao ra nhiéu
“16 hong” cho tham nhiing phat trién.

DPén luot no, khi tham nhiing lan rong lai
lam yéu thém hé thdng thé ché, phap luat.
Boi 18, tham nhiing tip trung theo dudi cac
loi ich tu bat hop phap, va pha hity nhiing
loi ich chung®. Sy lan rong cua no tat yéu
dan dén gia ting s anh huong (tiéu cuc) cua
nhitng nhom loi ich d6i véi cac loi ich cong
cong. Trén thuc té, tham nhiing trong ché d6
“dan chu bao trg” di cang lam suy yéu hé
thong hanh chinh cia Indonesia®, thach thirc
cac nd luc cai cach lap phap, hanh phap va
tu phap.

- Trong mot nghién ctru vé tham nhiing
chinh tri3!, Philp da chi ra van dé co ban la
tham nhiing lam cho mot su viéc von trong
diéu kién ty nhién (ban chat), hop 1y, bi thay
do6i thanh “khong hop 1y, thiéu minh bach,
giam chét luong, bi tac dong, bi suy thoai,
lam Véy ban, hu bai, lam lac”... Trén co s&
d6, tham nhiing chinh tri anh huéng, 1am yéu
“kha nang hoat déng chinh tri c6 thé cung
cap, lwa chon cdc giai phdp” ding dan. Khi
tham nhiing chinh tri xay ra trong chinh co
quan lap phap, cac thé luc dang phai chinh
tri ¢6 cac hanh dong bao trg tham nhiing,
thi s& ngan can nd luc chdng tham nhiing cua

25 Nam 2012, Chinh phu Indonesia da ban hanh Chién lugc Qudc gia vé phong, chéng tham nhung, trong do
tap trung vao cdc giai phap nhu tang cuong hé thong phap ludt, nng cao vai tro cta giao duc va van hoa
trong phong, chéng tham nhing... Tuy nhién, phong chong tham nhiing van chua dat két qua cao trong
sudt hai nhiém ky cua Tong thong Yudhoyono, tir 2004-2014. Xem: Prabowo, H, Cooper, K, Sriyana, J,
Syamsudin, M 2017, De-normalizing corruption in the Indonesian public sector through behavioral re-
engineering, Journal of Financial Crime, vol.24, no.4, pp.552-573.

26 Acemoglu, D & Robinson, JA 2012, Why nations fail: the origins of power, prosperity, and poverty, Crown
Publishers, New York.

27 Mulgan, R 2012, ‘Aristotle on Legality and Corruption’, in Corruption: Expanding the focus, Ed. by
Barcham, M, Hindess, B & Larmour, P, ANU E press, pp.25-36.

28 Xem: Butt, S 2011.

29 Xem: Mulgan, R 2012.

30 Xem: Aritonang, D 2013, p.23.

31 Philp, M 1997, ‘Defining political corruption’, Political studies, vol. xlv, pp.436-462.

32 Sriyana, J, Prabowo, H, Syamsudin, M 2017, Preventing Corruption in the Indonesian Public Sector,
European Research Studies Journal, vol. XX, Issue 3A, pp.538-553.
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quéc gia, va gay tré ngai cho tién trinh dan
chu ¢ Indonesia.

Tham nhiing chinh trj dién ra trong co
quan 1ap phap 1a van dé ciia thé ché®, tac
dong ti€u cuc dén dan chu nghi vién, va dé
ngan chin thi can duge xem xét dudi goc do
do 1a nhirng hanh dong thiéu minh bach
nham 1am loi bat chinh cho déng phai chinh
tri, nhom lgi ich, hay gy thiét hai (kinh té)
rat 16n cho (ngan sach) nha nudc; hon 1a chi
xem xét dudi goc do vu lgi ca nhan. Cach
tiép can nay ciing c6 thé ap dung dbi véi
tham nhiing n6éi chung trong nhitng truong
hop chung minh dugc gay thiét hai 16n cho
nha nude, ma khong can phai tim kiém bang
ching chirng minh viéc lam lgi cho ca nhan.

Lién quan dén van dé nay, vao ngay
11/7/2019, Toa 4n Tdi cao Indonesia da
tuyén tring an cho Temenggung - cyu Chu
tich Co quan Té&i cdu trac ngin hang
Indonesia. Trudc d6, Toa an tham nhiing
Jakarta da két t6i 6ng nay 12 ndm tu vi lam
thiét hai 1én td1 300 triéu USD cho ngan
sach. Piéu 2 Luat Phong, chéng tham nhiing
Indonesia quy dinh m¢t nguo1 “lam giau phi
phap cho minh hoidc cho ngudi khac” bang
cach gay thi¢t hai cho nha nudec... thi dugc
coi la mdt trong nhitng hanh vi tham nhiing.

KINH NGHIEM QUOC TE

Vi vy, Iy do Toa an THi cao phong thich 1a
do khong c6 bang chung nao cho thdy ong
Temenggung vu loi ca nhan hay lam loi cho
nguoi khac, du thira nhan c6 sy thiét hai trén.
2/3 Tham phan cho rang day chi 1a “16i hanh
chinh”/hoac vu an dan sy ma khong phai vu
an hinh su. “That bai” nay cia KPK da giy
ra nhiing lo ngai cho nd lyc cai cach phong,
chéng tham nhiing ctia Indonesia’*.

Trong giai doan dau, qua trinh cai cach,
phan quyén cua Indonesia thim chi da tao co
hoi cho cac nhoém lgi ich mé rong anh huong
tai chinh quyén va hoat dong chinh tri ¢ dia
phuong. Trén thyc té, tham nhiing chinh tri
va tham nhiing hanh chinh xdy ra rong khap
tir trung wong dén dia phuong ciing dong
thoi 14 mot yéu to ngin can, lam giam hiéu
qua cua KPK. Nhiéu nghi s va cadc nhom loi
ich rAt mudn sira doi luat dé 1am han ché kha
ning chéng tham nhiing ctia co quan nay.
Bén canh do, ciing c6 quan diém cho rang,
KPK c6 thé bi loi dung dé 1am loi cho sy
canh tranh gitra cac phe nhoém loi ich?’.

Mit khac, viéc trao qua nhiéu quyén cho
KPK ciing gy ra mot s6 lo lang vé van dé kiém
soat quyén lyc trong nha nudc phap quyén va
thé ché dan chi. Nguy co lam dung quyén luc®
ctia chinh KPK dén t6i yéu cau phai ¢6 co ché

33 Thompson, D 1995, Ethics in Congress: From Individual to Institutional Corruption. Washington:

Brookings Institution.

34 Butt, S 2019, Is Indonesia’s

anti-corruption

reform East Asia Forum

slipping?

https://www.eastasiaforum.org/2019/08/07/is-indonesias-anti-corruption-reform-slipping/.

35

36
37
38

Sriyana, J, Prabowo, H, Syamsudin, M 2017, Preventing Corruption in the Indonesian Public Sector,
European Research Studies Journal, vol. XX, Issue 3A, pp.538-553.

Ngoai ra, theo mot nghién ciru méi ddy vé “gia dinh tri” & cip chinh quyén dia phuong Indonesia thi chi
¢6 9% s vu viéc tham nhiing dugc phat hién 1a c6 yéu t6 “gia dinh tri”, mac du hién tugng cac gia dinh
¢6 nhiéu thanh vién tham gia chinh trj 1a pho bién va thudng c6 loi thé trong bau ctr. Xem: Purwaningsih,
T, Widodo, B 2020, The interplay of incumbency, political dinasty and corruption in Indonesia: are political
dynasties the cause of corruption in Indonesia? UNISCI Journal, no.53.

Trong khi d6, mot nghién ciru khéc thi cho thay tinh trang ca tham nhiing chinh tri va tham nhiing hanh
chinh van dién ra kha pho bién, da dang ¢ ba dia phuong (thanh phd, ving) duoc nghién ciru. Xem:
Salahudin, Nurmandi, A, Qodir, Z, Jubba, H, Mutiarin, D 2020, Elite capture of budget corruption in three
Indonesian regions, Public policy and Administration, vol. 19, no 2, pp.340-353.

Xem: Butt, S 2011.

Xem: Blunt, P, Turner, M & Lindroth, H 2012.

Xem: Kuris, G 2012.

NGHIEN CUU
619 (419)-T10/2020\ __LAP PHAP 9



KINH NGHIEM QUOC TE

giam sat tir Qudc hoi, truyén thong va cong
chung. Néu khong, s& kho ngin chin “tham
nhiing” tir chinh trong ndi b cua co quan
chéng tham nhiing. Pay 1a mot trong nhitng
luan diém gy “xung dot” nhét trong sudt hon
15 nam ké tir khi thanh 1ap KPK. Tinh doc lap
va tham quyen 16n gitip nang cao hiéu qua cua
KPK (vén duoc nhleu nguoi dan ung ho),
nhung lai gdy ra méi lo “lam dung quyén lyc”;
va 14 “cai c&” dé mot s chinh tri gia va nhom
loi ich “tAn cong” lai KPK™.

Philp (tr.449) da nhan manh: “Quyén luc
chinh tri thyc sy” dya trén su lga chon va uy
quyén ciia nguoi dan, trao quyén luc cho
nhirng nha lanh dao/chinh tri gia®. Vi thé,
can c6 sy ting hd, quyét tim chinh trj tir lanh
dao va dang chinh tri néi riéng, co quan lap
phap néi chung trong phong, chong tham
nhiing. Y chi chinh tri cua lanh dao dang
chinh tri cam quyen (hodc lién minh cam
quyen chlem da so trong Quoc hoi) phai la
mot yéu t6 quan trong thiic day su thay doi,
va quyét tim pha bo hé thong dan chu bao
trg & Indonesia. V4i nhitng tuyén b ung ho
manh mé cia Tong théng Widodo -
“Jokowi” trong nhiém ky dau tién (2014-
2019), KPK da dat dugc mot s6 két qua 4n
tugng. Tuy nhién, ngay nim dau nhiém ky
thir hai (2019-2024), Téng thong Widodo da

“thoa hi¢p”, khong c6 phan tmg o rang ngan
chan viéc Qudc hoi sua doi Luat veé KPK.
Theo Mulholland, su “suy yéu” cua KPK

cho thay su “suy yéu” trong hé théng thé ché
dan chu cua Indonesia*!...

- V& nguyén tic, viéc ban hanh céc
quyét dinh chinh tri, chinh sach va phép luat
tuan theo nhiing trinh tu, thu tuc nhét dinh;
nén dua trén nén tang dao dirc® va cac gia
trj dao dtrc cong. Trén thuc té, ddi voi mot
cong chc, rat kho dé tach biét rd rang khi
nao la mot cong dan véi thai do dao duc tdt,
khi nao dong vai tro 1a mot cong chirc c6 dao
durc cong vu tot®. Vi thé, néu trong mot moi
truong tot ciia nén dan chu phap quyén thi
s& tac dong tich cuc dén (¥ thiic) c4 nhan, &
ca khia canh dao dic noi chung va dao duc
cong vu noi riéng, tur d6 giup phong ngua
tham nhiing hiéu qua hon. Ngugc lai, néu
trong boi canh thiéu dan chu hay nén dan
chu chat luong thap, nhu tinh hubng cua
Indonesia, thé ché (trong d() bao ham h¢
thong phap luat va nguyén tac quan tri nha
nudce) yeu kém sé dan téi viée hinh thanh va
lay lan hé thong cac “gia tri phi dao dirc”
khong chinh thirc, xdm pham céc gia tri dao
durc cong, suy giam niém tin trong xa hoi, 1a
co hoi cho tham nhiing phat trién*.

Khi tham nhiing & mirc d¢ tran lan thi né
khéng chi lam suy giam dao duc c6ng vu,
ma con suy glam dao duc xa hoi noi chung.
Néu cac “gia tri phi dao dtrc” d6 dan dan
dugc chip nhan trén dién rong, s& co nguy
co tr& thanh mot phan cua van hoa (part of
culture)®.

39

40
41

42
43

44
45

Vao thang 9/2019, Qubc hoi Indonesia d “nhanh chéng” thong qua Ludt stra d6i Luat s6 30/2002. Theo
do, KPK tr¢ thanh mot co quan tryc thude chinh quyén trung wong, 1am glam tinh doc lap va vai tro chong
tham nhiing, cling nhu giam mot s6 tham quyén dugc cho 1a qua 16n. Sy viéc nay da gay nhiéu tranh cii,
va 1am nd ra cudc biéu tinh phan dbi ctia hang nghin sinh vién: https://www.cnbc.com/2019/10/01/students-
resume-protests-in-indonesia-over-revised-anti-corruption-law.html.

Philp, M 1997, ‘Defining political corruption’, Political studies, vol. xlv, pp.436-462.

Mulholland, J, Sanit, A 2020, The weakening of Indonesia’s Corruption Eradication Commission,
https://www.eastasiaforum.org/2020/01/28/the-weakening-of-indonesias-corruption-eradication-
commission/.

Popper, K 1945, The Open Society and Its Enemies, Princeton, vol.2.

Uhr, J 2012, Professionalising Corruption? Investigating professional ethics for politicians, in Corruption:
Expanding the focus, Ed. by Barcham, M, Hindess, B & Larmour, P, ANU E Press.

Xem: Mulgan, R 2012.

Larmour, P 2012, Interpreting corruption: culture and politics in the Pacific Islands, University of Hawaii press.
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Chinh vi vdy, trong mdi quan hé hai
chiéu nay, nén ting phap luat can thiét phai
duoc cung ¢b. Mic du phap luat ty than n6
khong thé bao dam dugc su cong bang tuyét
dbi, nhung chi khi phap luat nghiém minh,
duogc ton trong thi cac cong chiic méi c6 thé
thuc thi trach nhiém cong vu cua ho ¢ mot
muc d ma céac gia tri dao duc cong, nhu sy
tuan thu phap ludt, tinh cong bang, trach
nhi¢m gidi trinh, sy liém chinh... cling dugc
ton trong*®.

- Tham nhiing ¢ Indonesia dugc xem la
da “bdm ré sau vao van héa”, nhung nhiéu
chinh tri gia va cong chuc hanh chinh ¢
Indonesia thi lai chua c6 “van hoa tu
chire”¥. Vian héa ty ban than n6 vén khong
phai 1a nguyén nhan tham nhiing. Nhung van
hoa c¢6 nguy co tré thanh phuong tién cho
hanh vi tham nhiing “nap bong van hoa™*,
nhu “qua biéu”, “van hoa phong bi” v.v. Vi
thé, can co su tlep can trong moi lién hé voi
van hoa dé dé ra giai phap phong chdng
tham nhiing twong thich.

Mot trong nhitng cach hiéu vé van hoa
theo Williams, d6 la “phong cach song
thuong nhat*. Co thé thay, cach hiéu nay
kha phut hop dé lién hé dén tham nhiing nho
- tham nhiing hanh chinh xay ra trong cac
hoat dong hang ngay ¢ cép do co so, chinh
quyén dia phuong. Khi ma tham nhiing, nhét
la tham nhiing hanh chinh lan rdng, kéo dai
nhu ¢ Indonesia, dén muc tré thanh “mot
phan cta vin hoa”, va nguo’l dan chap nhéan
nhu mot phan tat yéu” cua cudc song, thi
dén lugt no, “van hoa tham nhiing” s& pha
hy nén tang ctia “van hoa chinh tri” va van

KINH NGHIEM QUOC TE

hoa truyén thdng, trd thanh mot nguyén nhan
kho khéc phuc cta tham nhiing. Cai gia dé
chdng lai tham nhiing, khi do, s& rat dat.

- Can nhan manh 1a phuong phép tiép
can dao dutc va van hoa khong tach ro1 ma
di lién véi tiép can thé ché phap luat dé dat
dugc muc ti€éu phong, chéng tham nhiing
trong dai han. Vi thé, can mot chién luge
tong thé, hai hoa dé cai cach hé thdng phap
luat, bao dam sy minh bach, hiéu lyc phéap
1y va ngan chdn sy anh hudng cua “tham
nhiing, 191 ich nhom, gia dinh tri” trong qua
trinh hoach dinh, thuc thi chinh séch, phap
luat & Indonesia®.

Theo d6, chién lugc phong, chdng tham
nhiing ¢ Indonesia khong phai chi tap trung
cho co quan phong, chng tham nhiing, ma
can tich cuc cai cach thé ché, cai cach hé
thong hanh chinh, hé thong toa 4n va canh
sat, nang cao trach nhiém giai trinh nham
muc ti€u ngan chan, diét trir ca tham nhiing
chinh tri va tham nhiing hanh chinh. Dong
thoi, néi dén dao dic va van héa 1a d3 bao
ham chirc ning gido duc, va yéu cau gido
duc phai 12 mot giai phap chinh dé loai trur
yéu t6 “vin hoa tham nhiing”. Vi du, giai
phap gido duc “ngilr phap dao duc” cho hoc
sinh, sinh vién nham nang cao nhan thuec,
som phan biét dugc hémh vi “dung hoac sai”
trong thuc thi cong vu’!

Pé tranh lam dung quyen luc dan toi
tham nhiing, cAn c6 co ché kiém soat quyén
luc hiéu qua, ton trong nguyén tic phap
quyén, sy doc lap cia toa an trong viée xét
XU cac vu an tham nhiing™. Thé ché dan chu

46 Mulgan, R 2015, Contrast between the Public and Private Sectors, Public Sector Ethics, ANU.

47 Xem: Aritonang, D 2013.
48 Xem: Larmour, P 2012.

49 Williams, R 1985, Keywords AVocabulary of Culture and Society, Oxford University Press.

50 Nghién ctru tinh hubng & Indonesia cho thiy, mac du rat dugc ky vong nhung qua trinh cai cach cong tac
phong, chong tham nhiing sudt hon 20 nam qua van con nhimg han ché; can tiép tuc theo ddi, nghién ctru
dé danh gia két qua tac dong thuc té ciia cac diéu chinh chién lugc méi nhat.

51 Xem: Sriyana, J, Prabowo, H, Syamsudin, M 2017.

52 Zywicki, T 2003, The Rule of Law, Freedom, and Prosperity, The University of Chicago Press, vol. 10,

pp.1-26.
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dai di¢n, sy giam sat cua cong chung, cac to
chtrc x4 hoi, cac co quan truyén thong can
dugc mé rong, trao quyén tham gia dé giam
sat viéc thuc thi chinh sach, phap luat®,
trong do6 co ca viéc giam sat co quan phong
chéng tham nhiing, theo cach hiéu tich cuc
nhat d6i v6i 1an sira d6i Luét s6 30/2002 cua
Indonesia vira qua.

2. Nhirng ggi mé cho Viét Nam

M&i quéc gia 6 sy khac biét vé thé ché
chinh tri, kinh té va nhitng dac diém riéng
trong van hoa truyén thng, nhung van co
nhirng chuin muyc gia tri twong dong, va
chung muc ti€u phong, chéng tham nhiing.
Vi thé, tir viée nghién clu tinh huéng tai
Indonesia, c6 thé rit ra mot s goi mé cho
cong tac phong, chong tham nhiing & Viét
Nam, nhu sau:

Thir nhat, su hoi tu cac diéu kién (1) thé
ché yéu kém va (2) dao duc suy thodi s& lam
phat sinh va phat trién tham nhiing tran lan.
Diéu nguy hai hon, tir sy suy thoai dao dirc
cong vu va dao dirc xi hoi xudng cap, dan
dén viéc hinh thanh va phd bién (3) “vin hoa
tham nhiing”. Khi ca ba yéu t6 nay hoi tu thi
s& rat kho khan dé loai trir tham nhiing. Vi
vdy, can ¢ cac giai phap dong bo dé ngin
ngura su hoi tu ti€u cuc nay xay ra trén thuc
té & nudc ta.

Thit hai, dé phong, chong tham nhing
mot cach hi¢u qua va thanh cong thi rat can
¢6 co quan chuyén trach vé phong, chong
tham nhiing dugc trao quyén lyc di manh;
cung voi y chi, quyét tim va su ung ho chinh
tri tir céc cap lanh dao cao nhét cia Pang va
Nha nudec.

Thir ba, co quan chuyén trach phong,
chéng tham nhiing ¢ Trung wong nén tap
trung vao dau tranh phong, chong tham

53 Xem: Prabowo, H, Hamdani R & Sanusi, Z 2018.

nhiing chinh tri va tham nhiing hanh chinh
trong diém; nén tham khao, quy dinh vé mot
s6 hanh vi duoc cho 1a tham nhiing 16n -
tham nhiing chinh tri ma khong can xem xét
dén yéu t “tu loi”.

Cung voi d6 1a phan cap trach nhiém
phong, chéng tham nhiing cho cac co quan
thyc thi, bao v¢ phép luat ¢ dia phuong, tap
trung miii nhon vao chdng tham nhiing nho,
tham nhting hanh chinh, nhét 14 & co s6, noi
tac dong truc tiép dén sinh ké hang ngay cua
nguoi dan.

Thit tu, tiép tuc ddy manh xdy dung,
hoan thién thé ché dan chu, nha nuéc phap
quyén xi hoi chu nghia, nang cao trach
nhiém gidi trinh trong khu vuc cong.

Boi vi, trong mdi quan hé gitra thé ché va
dao duc, néu co nhitng “15 hong” trong co
ché, phéap luat thi tham nhiing khong phai chi
do chon nhdm can b, cong chirc ngay tir dau;
ma chinh can by, cong chuc von duoc lya
chon dung, nhung dén khi duogc dat vao vi tri
quyén luc lai c6 thé bi suy thoai, bién chat.

Thir nam, dao dic cong vu can phai
duoc thé ché héa, co quy dinh 16 rang, tiéu
chi danh gia cu thé trong cac van ban quy
pham phép luat; can xiy dung théng nht:
(1) B6 Tiéu chuan dao dirc cong vu va (2)
B6 Tiéu chuan Gmg xir; nhan manh yéu cau
xay dung van hoéa liém chinh trong khu
vuc cong.

Thir sau, nang cao vai tro giam sat cua
Quéc hoi, dai biéu Qubc hoi, Hoi ddng nhan
dan va dai biéu Hoi dong nhan dan; ting
cuong, mo rong sy gidm sat cua nguoi dan,
céc t6 chirc chinh trj - xa hoi, t0 chtre xa hoi
va truyén thong... trong cong tic phong,
chéng tham nhiing m

54 Choduco nhiéu hoai nghi vé tac dong ctiia nhém loi ich, tham nhiing trong Qubc hoi dan den viée sira doi
Luét vé KPK nhu da néu, nhung trén 1y thuyét va theo cac nguyén tic phap quyén, van can thiét c6 mot
co ché phu hop, dat KPK dudi sy giam sat clia co quan dai dién ma nguoi dan da trao quyén hop phap,
thay vi chi dat niém tin vao su liém chinh cua nhitng nguoi dimg dau KPK.
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Tém tit:

Xu ly ky luat luén dugce dat ra nhu mot diéu kién tat yéu, song hanh
trong qua trinh cac chu thé thyc hién chirc trach, nhiém vu dugc giao
dé bao dam hiéu qua, ddng thoi cling 12 mot trong cac bién phap gido
duc, ran de nham han ché anh hudng tiéu cyc tir nhitng hanh vi vi
pham. Trong thoi gian qua, cach tiép can vé cac van dé lién quan dén
xt 1y ky luat d6i véi ngudi giit chire vu do Hoi dong nhan dan
(HPND) bau chwa phan 4nh dang ban chét dia vi phap 1y ciia nhém
chu thé nay. Piéu nay dan dén sy lung tang, thiéu thong nhét trong
hé thdng van ban phap luat va qua trinh ap dung phap luat dé xu Iy
ky luét nhitng nguoi do Hoi dong nhan dan bau.

Abstract:

Disciplinary action is always set out as an indispensable condition
in the process of the persons performing their assigned
responsibilities and mandates to ensure efficient performance and is
also one of the educational, deterrent measures to limit the negative
effects of violations. In recent years, the approach to the related
issues to the disciplinary action for officials elected by the People’s
Council has not properly reflected the legal status of this group of
subjects. This leads to confusion and inconsistency in the legal
document system and the process of applying the law to disciplined
the officials elected by the People’s Council.

1. Khat quat vé ngudi giir chire vu do Hoi
déng nhin dan bau

Can ctr cac quy dinh cta Luat T6 chirc
chinh quyén dia phuong, c6 thé liét ké cac
chtrc vu do Ho1 déng nhén dan bau, bao gém:
Chu tich, Pho Chu tich HDND, Truéng Ban,
Pho Truong Ban cia HDND; Chu tich, Pho

Chu tich UBND, Uy vién UBND cung cap'.
Ngoai khdi co quan dan cir va hanh chinh,
HDND cép tinh, cip huyén con bau chirc
danh Hoi thim toa 4n nhan dan cing cap>.
Tuy thudc vao vi tri cua nguoi gitr chue
vu, phap luat quy dinh chii thé c6 tham
quyén trinh/giéi thiéu 1a tap thé (Thudng

1 Theo Luét T6 chirc chinh quyén dia phwong nim 2015, con ¢6 chirc danh Chanh Vin phong Hoi dong

nhan dan.
2 Diéu 83 Luat To chirc chinh quyén dia phuong.
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truc HDND) hodc ¢4 nhan (Chu tich HDND,
Chu tich UBND). Trinh tu, tha tuc dé
HDND bau nguoi gitt chtrc vu dugc thuc
hién tai ky hop HDND.

Thoi han thyc hién chirc vu gan lién véi
nhiém ky cia HDND va dugc tinh tu khi
duoc bau tai ky hop thtr nhét cia HDND mdi
nhiém ky dén khi HDND bau dugc nhan su
moi tai ky hop thu nhét cia HDND nhiém
ky tiép theo. Trong truong hop cé su thay
dbi gitta nhiém ky, HDND c¢6 thé kién toan
bang quy trinh bau bo sung tai cac ky hop
thudng 1¢ hodc ky hop bat thuong. Trudc khi
bau nhan sy thay thé, HDND tién hanh mién
nhiém, bai nhiém nhan sy tuwong tng da
dugc bau tai ky hop thu nhét cia HDND.

Dbi chiéu voi cac quy dinh tai khoan 1
Diéu 4 Luét Can bo, cong chtrc, ngoai tru
chtrc danh Hoi thdm toa an nhan dan cip
tinh, cAp huyén va iy vién UBND?, c4c chirc
danh con lai trong nhom chii thé giit chirc vu
do HDND bau dugc xac dinh 1a cdn b véi
nhiém vy, quyén han tuy thudc vao co quan
ma nguoi gitt chtrc vu lam viée va vi tri viéce
lam cua ting chirc danh cu thé
2. Quy dinh cua phap luit vé xir Iy ky luat
dbi voi ngum giir chirec vu do Hoi dong
nhan din biu

Hién nay, quy dinh ctia phap luat lién
quan dén van dé xir Iy ky luat ddi voi nhirng
ngudi gitt chitc vu do HDND bau c¢6 thé
duoc chia thanh hai nhoém.

Thit nhdt la nhém van ban phdp ludt vé
cdn bg, cong chirc: Cac van ban phap luat vé
can b, cong chirc ¢6 quy dinh chung vé xir

1y ky luat d6i véi ngudi giit chie vu do
HDND bau duge ké dén la Luat Can b,
cong chtrc dugc stra ddi, bd sung mot s6 diéu
nam 2019 (Luat Céan b9, cong chuc). Luat
nay quy dinh cac hinh thirc ky luat déi vai
can bo gém: Khién trdach, canh cdo, cdach
chure, bai nhiém.

Tuy nhién, vi lién quan dén cac van dé
chung, co6 tinh bao quat nén Luat Can bg,
cong chirc khong quy dinh rd trinh tu thu
tuc, thAm quyén xur 1y ky luat d6i vé6i timg
doi tuong can b cu thé. Ngay 18/9/2020,
Chinh pha ban hanh Nghi dinh s
112/2020/ND — CP vé xir 1y ky luat can b,
cong chirc, vién chire (Nghi dinh sb 112),
trong d6 quy dinh vé nguyén tic xir 1y, hinh
thuc, thim quyén, trinh ty, thu tuc xtr 1y ky
luat ddi véi can bg.

Thir hai la nhém van ban phdp ludt vé
16 chitc bé mdy nha nwde: Luat To chic
Quédc hoi, Luat T6 chirc Chinh phu, Luat To
chte chinh quyen dia phuong khong dé cap
tryc tiép dén van dé “xur ly ky luat” d6i vai
ngudi git chire vu do HDND bau, ma dé cap
dén viéc bai nhiém dudi goc do 1a tham
quyén cia HDND va cdch chire véi goc 4o
1a thim quyén cua Thu tuéng Chinh phu,
Chu tich UBND céc cap.

Hinh thuc ky luat cach chiac dugc ap
dung theo trinh ty, tha tuc hanh chinh di
v6i ngudi giit chirc vu do HDND bau va lam
viéc tai khdi co quan hanh chinh, cu thé: Thu
tuéng Chinh phu c6 thim quyén cach chic
Chu tich UBND, Phé Chu tich UBND cip
tinh*; Chu tich UBND cp trén cach chirc
Chu tich, Pho Chu tich UBND cép dudi’.

3 Hoi tham toa 4n nhan dan khong phai 1a chirc danh dugc tinh trong bién ché va huong lwong tir ngan sach
nha nude. Trén thyc té, cac chire danh nay la chie danh kiém nhiém, nguoi gitr chirc danh nay dang giir
mdt chuc vy, thuc hién mdt nhiém vu khac trong hé théng td chirc chinh tri x hoi. Tuong ty nhu vay, mac
du dugec HDND bau, mién nhiém, bii nhiém nhung chirc danh Uy vién UBND khong phai 1a mot chirc danh
doc lap. Theo quy dinh ctua Luat To chitrc chinh quyén dia phucmg, Uy vién UBND la ngum dung dau co
quan chuyén mén cua UBND cung cép va uy vién phu trach quén sy, uy vién phu trach cong an. Do vay,
db6i tugng nghién ctru cia Bai viét s& loai trir hai nhom chu thé nay.

4 Khoan 7 Diéu 28 Luat TH chirc Chinh phu, khoan 2 Piéu 124 Luat T6 chirc chinh quyén dia phuong.
5 Khoan 2 Diéu 124 Luat T6 chtc chinh quyén dia phuong.
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Theo quy dinh Diéu 84 Luat TH chirc
chinh quyén dia phuong, viéc bai nhi¢m
duge thue hién ddi véi tat ca nhirng nguoi
gitt chuc vu do HBND bau va duogc thuc
hién tai ky hop HDND, theo trinh ty thu tuc
ctia co quan dan ctr. Nhu vay, voi cach thiét
ké cia Luat T6 chuc chinh quyén dia
phuong thi viéc bai nhiém dugc tiép can
dudi goc do 1a tham quyen cua HDND (bao
gom quyén bau mién nhiém, bai nhiém) chi
khong duoc tlep can truc dién la mot hinh
thirc xir 1y ky luat ddi voi ngudi giir chirc vu
do HDND bau.

Nhu véy, c¢6 thé chia nhitng ngudi thudc
dbi twong do HDND bau ra thanh 2 nhém
sau: Nhom duoc bau giit chirc vy trong co
quan hanh chinh va Nhoém duoc bau giir
churc vu trong cac co quan cua HDND.

Pdi v6i Nhom duge bau gilr chuc vu
trong co quan hanh chinh thi 4p dung 2 hinh
thire xir Iy ky luat 1a bai nhiém thudc tham
quyén cua HDND cung cip va cach chic boi
th trudng co quan hanh chinh cép trén.

Pbi v6i Nhém duoc bau giit chirc vu
trong cac co quan cua HDND thi ap dung
hinh thirc bai nhiém thudc thim quyén cua
HDND cung cap.

So sanh cac quy dinh cua phéap luat vé
hai nhom vin ban vé xur 1y ky luat d6i véi
nhimg nguoi gitr chire vu do HDND bau cho
thiy mot sb van dé dit ra sau déy:

Tha nhét, hinh thirc ky luat Ia khién trach
va canh cdo co duoc ap dung ddi véi ngudi
giit chirc vu do HDND béu hay khong?

Tht hai, véi quy trinh dugc thyc hién tai
ky hop HDND cung cép thi bai nhiém c6
dugc coi 1a mot hinh thire xur 1y ky luat doi
v6i nhitng ngudi giit chire vu do HDND bau
hay khong?

Qua nghién ctru, chiing t6i nhan thay,
cac quy dinh cta Nghi dinh sb 112 cua
Chinh phu vé “xir 1y ky luat” d6i v6i nhiing
ngudi do HDND bau da boc 16 han ché, bat
cap va mau thudn voi cac van ban phap luat
dang c6 hiéu luc, cy thé nhu sau:

CHINH QUYEN DIA PHUONG

- Khéng bao qudt hét nhém doi tiwong do
HDND bdu

Diém a khoan 2 Piéu 1 Nghi dinh s6 112
quy dinh dbi twong ap dung bao gdm: Can
bo trong cac co quan hanh chinh nha nudc,
dai biéu HDND hoat dong chuyén trach.

Theo quy dinh tai Luat T chire chinh
quyén dia phuong, ngudi giit chirc danh Chu
tich HDND, Truong cac Ban cia HDND c6
thé hoat dong chuyén trach hodc kiém
nhiém. Viéc nhiing nguoi gitr chtirc danh do
hoat dong ki€ém nhi¢m hay chuyén trach phu
thudc vao cong tac can bd cua dia phuong.
Trong truong hop nhéan sy do hoat dong
kiém nhi¢m thi cac Van dé lién quan den
hinh thirc, thim quyén, trinh ty, thi tuc vé
xtr 1y ky luét s€ dugc quy dinh ¢ dau va thuc
hién ra sao? Tai sao Nghi dinh s6 112 khong
dé cap dén nhom chu thé dai biéu HDND
hoat dong ki€ém nhi€ém?

- Quy dinh vé tham quyén xir Iy ky ludt
va hinh thirc xue Iy ky ludt chwa twong thich
vé6i Ludt T6 chite Quéc hoi, Ludt Té chikc
chinh quyén dia phu’O’ng

Khoan 1 Diéu 20 Nghi dinh s6 112 quy
dinh: “Cdp cé tham quyén phé chudn, quyeét
dinh phé duyét két qua bau cir thi ¢é tham
quyén xir Iy ky ludr”. Day 1a quy dinh tudng
chung co tinh logic nhung lai Iam phat sinh
mot s6 van dé sau:

Theo quy dinh tai khoan 5 Piéu 53 Luat
T chire Quéc hi, khoan 6 Diéu 83 Luat T6
chuc chinh quyén dia phuong, Uy ban
thuong vu Quoc hoi (UBTVQH) co tham
quyén phé chuan két qua bau Chu tich, Pho
Chu tich HDND cap tinh; Thuong truc
HDND cép trén phé chuan két qué bau Chu
tich, Pho Chu tich HDND céap dudi. Nhu
vay, khi thyc hién quy dinh tai khoan 1 Diéu
20 Nghi dinh s6112, tham quyen phé chuan
két qua bau cir s& dong nhit v6i tham quyen
xtr 1y ky luat. Khi ¢6, UBTVQH c6 tham
quyén xu Iy ky luat Chu tich, Phé Chu tich
Hoi déng nhan dan cép tinh; Thuong truc
HDND cap tinh c¢6 thim quyén xt 1y ky luat
dbi v6i Chu tich, Phé Chu tich HDND cap
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CHINH QUYEN DIA PHUONG

huyén, Thuong truc HPND cép huyén c6
tham quyén xu 1y ky luat d6i voi Chu tich,
Phé Chu tich HDND cp xa.

Dbi chiéu véi cac quy dinh vé chuc
nang, nhiém vu, thim quyén cia UBTVQHS,
Thudng true HDND? cho théy, UBTVQH,
Thudng truc HDND khong c¢6 thim quyén
xur 1y ky luat. Nhu vay, quy dinh tai khoan 1
Diéu 20 Nghi dinh s5112 14 trai véi quy dinh
ctia Luat To chue Quéc hoi, Luat T6 chirc
chinh quyén dia phuwong khi di giao cho
UBTVQH, Thuong truc HDPDND nhiing
nhi¢ém vu ma Ludt khong quy dinh. Can
khang dinh 1a tham quyén cia UBTVQH
dén dau 1a do Hién phap va cac luat quy
dinh; mgt nghi dinh cua Chinh phu khong
thé 1a can ctr phap 1y dé giao quyén thuc hién
cho UBTVQH. Ngoai ra, day cling la quy
dinh khong phu hop véi tinh chat hoat dong
cua UBTVQH, Thuong truce HDND. Véi tu
cach 1a co quan thuong truc, UBTVQH,
Thuong truc HDND duoc xac dinh 1a mot
thiét ché chinh tri, khong phai 1a co quan
hanh chinh nén khong c6 thim quyén ban
hanh van ban hanh chinh néi chung va van
ban xu 1y ky ludt hanh chinh noi riéng.

Khoan 2 Biéu 7 Luat Can bd, cong chuc
quy dinh “Co quan quan Iy can bg, cong
chirc” 1a co quan, td chirc, don vi dugc giao
thim quyén tuyén dung, b nhiém, ning
ngach, nang luong, cho théi viéc, nghi huu,
giai quyét ché do, chinh sach va khen
thuong, ky luat ddi véi can bg, cong chirc.
Theo quy dinh vé phan cap quan Iy can b,
UBTVQH khong phai la co quan ¢c6 tham
quyén quan ly Chu tich, Phé Chu tich
HDND cap tinh; Thuong truc HDND cap
trén khong phai 1a co quan c6 thim quyén
quan ly Chu tich, Phé Chu tich HPDND cap
dudi. Trong truong hop UBTVQH, Thuong
truc HDND céc cip c6 thdm quyén xtr Iy ky
luat s& thay sy mau thuan cua Nghi dinh so
112 khi tach roi thAm quyén xu 1y ky luat ra

6 Quy dinh tai Chwong 3 Luat T6 chirc Qudc hoi.
7 Diéu 104 Luat T6 chirc chinh quyén dia phuong.
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khoi cac tham quyén khéc trong cong tac
quan ly can bd.

- Khong xdac dinh “bai nhiém” la mot
hinh thiec xur ly ky ludt

Cin ctr vao thdm quyén cua Thu tuéng
Chinh phii trong viéc phé chuan két qua bau
Chu tich, Pho Chu tich UBND cap tinh
(khoan 7 Diéu 28 Luat TH chirc Chinh phu,
khoan 7 Diéu 83 Luat T chuc chinh quyén
dia phuong), Chu tich ij ban nhan dan cép
trén trong viéc phé chuan két qua bau Chu
tich, Pho Chu tich UBND cép dudi (khoan
7 Piéu 83 Luat T6 chtc chinh quyén dia
phuong), thi Thu twéng Chinh pha c6 thim
quyén xur 1y ky ludt véi Chu tich, Pho Chu
tich UBND cap tinh, Chu tich UBND cép
tinh c6 tham quyén xu ly ky luat voi Chu
tich, Phé Chu tich UBND cap dudi. Quy
dinh nay xac dinh dung thAm quyén ctia Thu
tuong Chinh phu, Chu tich Uy ban nhan dan
cap trén trong viéc xir 1y ky luat bang hinh
thire canh cdo d6i v6i Chu tich, Phé Chu tich
Uy ban nhan dan cac cAp nhung khong dé
cap dén thdm quyén “bai nhiém” cia HDND
d6i véi cac chirc danh do HDND bau dang
lam viéc tai co quan hanh chinh.

Bén canh do, theo quy dinh tai khoan 6
Diéu 2 Nghi dinh s 112 vé nguyén tic xir
Iy ky luat thi d6i voi truong hop can bo da
bi xu ly ky luat dang thi hinh thuc ky luat
hanh chinh phai bao dam & muc do tuong
xung voi ky luat dang. Trong khi do, theo
quy dinh tai khoan 4 Piéu 2 Quy dinh s
102/QD/TW ngay 15/11/2017 ctia B§ Chinh
tri, chi c6 04 hinh thuc ky luat déi v6i dang
vién chinh thirc bao g@)m: Khién tréach, canh
cao, cach chure, khai tru.

V6i cach tiép can vé tham quyén xir 1y
ky luat (tai khoan 1 Piéu 20) va hinh thirc
xu 1y ky ludt tuong xung voi ky luat dang
(khoan 6 Piéu 2), Nghi dinh sb 112 da khong
x4c dinh viéc bai nhi¢m ciia HDND dbi vé6i



ngudi giit chirc vu do HPND cuing cip bau
1a m&t hinh thire xtr 1y ky luat.
3. Nhén xét va kién nghj

Thay vi ban hanh m¢t vdn ban hudng
dan chi tiét thi Nghi dinh s 112 da cho thiy
sy thiéu thong nhat, lang ting, tham chi 1a
vi pham phap luat khi c6 gang dat van dé xur
1y ky luat d6i voi nhitng ngudi giit chic vu
do HDND bau.

Quay trd lai hai cu hoi thir nhit & trén:
hinh thirc ky luat 1a khién trach va canh céo
c¢6 duoc ap dung ddi v6i ngudi giit chirc vu
do Hoi dong nhan dan bau?

Chung t6i cho rang, khong chi riéng
khién trach, canh cao ma ngay ca bdi nhiém
cling khong duoc xac dinh 1a mot hinh thic
xtr 1y ky luat hanh chinh d6i v6i nhiing
ngudi gitt chirc vu do HDND bau dang 1am
viéc tai cac co quan dan cu. Viéc ky luat
bang hinh thirc cch chic theo thim quyén
cua Thu tudng Chinh phu voi Chu tich, Pho
Chu tich UBND cép tinh hay ctia Chu tich
UBND cép trén v6i Chu tich, Phé Chua tich
UBND cép dudi 1a cau chuyén thudc pham
vi thtt bac hanh chinh, thong nhét véi
nguyén tac hoat dong va tuan thu trinh ty,
thu tuc hanh chinh.

CHINH QUYEN DIA PHUONG

Du duogc quy dinh 1a mét trong cac hinh
thirc xur 1y ky luat tai Luat Can bo, cong
chtrc, nhung ban chit viéc bai nhiém ngudi
gitr chu:c danh do HDND bau khong phdi la
mdt hinh thirc xtr 1y ky luat hanh chinh. Can
nhén thuc lai d6 12 mdt hanh dong khang
dinh sy thong nhat trong tham quyén cua
HDND. Bai nhiém (cham dut viéc thuc hién
nhiém vu khi chua hét nhi¢m ky) ban chat la
viéc HDND thé hién quyén bat tin nhiém dbi
voi nguoi gitr chire vu do HDND bau.

Cudi cung, giita co ché dan ctr va co che
hanh chinh luén c6 sy khac biét. Muon
khong con sy mau thuan, chong chéo, can
xac dinh nhitng nguoi gitt chuc vy do
HDND bau khong phai 1a dbi tuo’ng ap dung
trach nhi€ém ky luat hanh chinh, céac quy ¢ dinh
vé xir 1y ky luat néi riéng va cac van dé vé
cong tac quan ly can b noi chung. Trong
truong hop can thiét phai xac dinh mot loai
hinh trach nhi¢ém phap ly dbi v6i can bo do
co quan dén cir bau thi ¥ tu:ong do6 nén duoc
quy dinh tai mot van ban ri€ng, hodc mot
diéu khoan riéng trong cac dao lugt vé to
chiic ciia co quan dan ct (Quoc hoi,
HDND). Gidi phap nay s€ tranh hién tu’ong
Chinh phu “giao viéc”, “trao tham quyen
cho UBTVQH Thuorng truc HDND cac cap
nhu bat cap da néu tai Nghi dinh s6 112 m

GIAI QUYET TRANH CHAP... (¢, sieo rang 50

quéc gia kém theo chir ky dién tr ca nhan
cho cong dan. Viéc xac thuc giao dich rat
quan trong dé dam bao tinh hiéu lyc cta hop
ddng, ngan chin cac hanh vi ra dao cua toi
pham trén Internet, cung nhu hudng dén xay
dung chinh pht s6 va nén kinh te cong nghé.

- Toa 4n nhan dan tbi cao can ban hanh
van ban hudng dan chi tiét viéc trién khai ap
dung chit ky dién tir trong qué trinh t tung
cling nhu viéc thiét 1ap, giao nhan cac van
ban tb tung.

- Ban hanh quy dinh bét budc cac doanh
nghiép TMPT phai xay dung hoic két ndi dén
mot to chire ODR dé giai quyét tranh chap

phat sinh trén san giao dich TMDT cuia minh.

- Pau tu co s ha tang, cong nghé - k§
thuat. Viéc ning cap, hoan thién co sé ha
tang cong nghé, thiét bi, ky thuat cho cac
phién xir dé dam bao viéc truyén tai thong
sudt ndi dung dir liéu, 4m thanh, hinh anh,
chat lugng tuong tac trong qua trinh phién
hop dién ra 13 yéu cau tién quyet dbi voi mo
hinh nay. Trong tai vién, tham phan, luat su
va cac duong don ciing phai thich nghi voi
cong nghé truc tuyén, boi cac ky nang, thao
tac cia mdi bén tham gia t6 tung trong phién
XU truc tuyén c6 su khéc biét vd1 mdt phién
XU truyén théng m
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PHIEU PAT MUA TAP CHI
NAM 2021

Tap chi Nghién ctru lap phap Xudt ban moi thang 02 ky (64 trang) vao cac ngay 05 va 20
hang thang. Néu doc gia co nhu cAu mua an pham cua Tap chi trong nam 2021 thi dé
nghi doc gia dién vao mau dudi day va gui t6i Tap chi (qua buu dién, fax, email).

Co quan/Ca nhan Gat MUAT ...ttt
Tén va dia chi ngudi nhan tap chi: ... e,

Nguoi lién h¢ dat va thanh toan: ...

bién thoai: ... Fax: ..o, Email: ...
PON | SO LUONG/ 6 THANH GHI CHU
TEN AN PHAM GIA KY X TIEN (Tir sb...
3 KY A A
(dong) (quyén) (dong) Pén s6...)
Nghién cuu Lap phap| 25.000

Tong s tién bang chil: .
Phuong thirc thanh toan: Tién mat I:I Chuyén khoan I:I

Thong tin chuyén khoan:

- Chu tai khoan: Vién Nghién ctru 1ap phap

- Sb tai khoan: 0991000023097 tai Ngan hang TMCP Ngoai thuong Viét Nam
(Vietcombank) Chi nhanh Tay Ho

Chuy:

- Noi dung chuyén khoan ghi rd tén co quan/ca nhan dit mua tap chi.

- Trudng hop can trao d6i thém thong tin vé thanh todn, hoa don vui 1ong lién hé Phong
Tri su: SDT 0243.2121208 hoac 036.714.5555 (B/c Nhi)/ 0973.678.021 (D/c Huong).

- Trudng hop can trao d6i thém thong tin khac vui long lién hé Phong Quang céo - Phat
hanh sb dién thoai: C6 dinh: 0243.2121202; Fax: 02432121201

Di dong: 0983017480 (D/c Thu); 0985941769 (D/c D¢).

Co quan/Ca nhan dit mua
KY, ghi ré ho tén, dong dau (néu c6)
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