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NHA NUGC VA PHAP LUAT

TONG QUAN VA DANH GIA CAC QUY DINH CUA PHAP LUAT

VE DAI BIEU QUOC HOI O VIET NAM

Nguyén Pinh Quyén*

*TS.Vién trudng Vién Nghién ctiu Lap phap, Nguyén Phé Chi nhiém Uy ban Tu phap clia Quéc hoi.

LTS. Trén so 22 ky 2 thang 11/2017, Tap chi di déang tai phan dau cia bai viét, gom

cdc ngi dung “Khdai niém phap ludt vé dai bieu Quoc hoi”;
; “Noi dung cua phdp ludt vé dai bieu Quoc hoi”

>

biéu Quoc hoi’

“Pac diém cia phap ludt ve dai
. Tap chi dang tiép cdc noi

dung vé “Vai tro cua phap ludt vé dai bieu Quoc hoi”; “Panh gia phap ludt vé dai biéu Quoc

hoi hién nay”.

4. Vai tro cia phap luit vé dai biéu
Quoc hoi

Phép luat vé PBQH 1a mot bo phan
cua phap luat nén ciing tham gia vao viéc
tao lap, khéng dinh nhiing vai tro chung cta
phép luat, thong qua viéc tao dung cac quan
hé phap 1y trong t6 chirc, hoat dong ciia Nha
nuéc; phap luat vé PBQH 1a mot b phan
ctia nganh Luat Hién phép, lién quan dén t6
chure, thuc hién quyén Ivc nha nudc nén vai
tro ctia phap luat vé PBQH duoc thé hién
tryc tiép & vai trd ciia nganh luat Hién phap,
thong qua cac mdi quan hé trong to chirc,
hoat dong cua Nha nudc. Dé quan 1y nha
nudc, quan 1y xa hoi, Nha nudc dé ra, thuc
hién va sir dung nhiéu chinh sach, cong cu,
bién phap khac nhau, song phap luat ma truc
tiép 1a Luat Hién phap 1a cong cu chu yeu va
quan trong nhét, bai vi n6 tryc tiép thé hién
v chi cia Nha nudc ma trong Nha nudce phap
quyén XHCN, d6 chinh 13 ¥ chi ciia Nhan
dan, ¢6 tinh bat budc chung va dugc Nha

nudc bao dam thyc hi¢n. Phap luat do truc
tiép 1a phuong tién dé to chuc, xay dung va
hoan thién b may nha nudc, dong thoi clng
la phuong tién dé vach ra nhimng nguyén tic
trong to chirc va hoat dong cua cc co quan
nha nude, xac dinh mdi quan h¢ gitra céc
co quan nha nudc voi nhau, gita co quan
nha nudc voi can bd, cong chirc, vién chirc
va nguoc lai, gitra cac can by, cong chirc
trong viéc thuc thi cong vy, gilta co quan
nha nudc, can b cong chirc nha nude voi
céc td chire, ca nhan va x4 hoi, phap luat con
la phuong ti¢n dé nha nude tu hoan thién
chinh ban than minh. Phap luat dé cling la
co s& dé tién hanh kiém tra, thanh tra, giam

sat hoat dong cua cac co quan nha nudc, t6
chire, don vi, nguoi co tham quyén va moi
cong dan; 1a phuong tién ghi nhan, khiang
dinh va bao dam thuc hién nén dan chu
XHCN. Thuc té cho thay, dan chii khong thé
thue hién dugc néu thiéu phéap luat. Dan chu
1a dong luc, muc tiéu va cling 1a tién dé dé
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hoan thién phép luat. Vai tro ctuia phap luat
Viét Nam duoc khang dinh trong Hién phap
nim 2013 "Nha nudc quan 1y xi hoi bang
Hién phéap va phap luat".

Pi vao cu thé, xuit phat tr néi dung
cua phap luat vé PBQH c6 thé nhan manh
mot SO vai tro sau:

Mot la, phdp ludt vé DBOH la co so
phadp 1y hinh thanh nén PBOH, diéu chinh
hoat déng ciia PBOH, gbp phan quan trong
béo dam chat lwong va hiéu qua hoat dong
ciia Quéc hoi, PBOH ciing nhw ciia b may
nha nuwoc

Théng qua phap luat vé DBQH, nguoi
dan biét duge tiéu chuén cua DbBQH dé Iya
chon; biét dugc quyén, nghia vu cta minh
trong bau ctr va ung cir; PBQH biét dugc
minh duoc 1am gi va ¢ thé 1am nhu thé nao;
gitp cho PBQH nhan thic diy du, dung
d4n vé nhiém vy, quyén han, trach nhiém va
phuong thirc hoat dong ctia minh.

Phép luat vé PBQH ciing 13 cong cu
phap 1y, phuong tién cyc ky quan trong dé
bdo dam cho BDBQH hoat dong co6 hiéu luc
va hi¢u qua, bao dam cho PBQH phat huy
duogc vai tro, trach nhi¢m, tinh doc lap, sang
tao trong hoat dong, khong bi rang budc, han
ché boi nhitng anh huong bat loi tir cic co
quan, t6 chirc va ca nhan lién quan téi hoat
dong dai biéu.

Ngoai ra, phap luat ve BBQH ciing
g6p phan tao ra nhitng bao dam can thiét cho
hoat dong (nhu quy dinh vé thoi gian ma cac
co quan, t6 chirc, don vi hiru quan phai bb tri
dé PBQH kiém nhiém hoat dong; vé co s
vat chét, phuong tién, kinh phi hoat dong; vé
bb tri thu ky, cung cip cac dich vu hd trg...)
cho BBQH.

Nhu véy, khong co6 phap luat vé
bBQH thi BPBQH khoéng thé hoat dong
dugc. RO rang, phap luét vé bBQH Ia mot
trong nhimg diéu kién tién quyét quyét dinh
dén hiéu qua hoat dong cia DPBQH.
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Thong qua viéc anh hudng co tinh
quyét dinh nay, phap luat vé DPBQH ciing la
mot trong nhitng yéu té quyét dinh dén chét
lwong, hiéu qua hoat dong cua Qudc hoi, cac
CO quan cua Quoc hoi va thong qua hiéu qua
hoatdong cua Qudc hi, cac co quan cua Qubc
hoi, no lai tlep tuc ¢o6 tac dong dén hiéu qua
hoat dong cuia toan by bo may nha nudc va
hé théng chinh tri. Thuc tién cho théy, trong
nghién ctru khoa hoc ciing nhu trong viée doi
méi td chirc va hoat dong cia bd may nha
nuéc, caa Qudc hoi nhimg anh huong sau xa
nay cua phap luat vé PBQH khong phai da
dé dang duoc nhan ra dé tap trung quan tim
dtng mrc téi viéc hoan thién.

Hai la, phdp ludt vé PBOH la co s¢
phdp Iy bao dam tinh hop hién va tinh hop
phdp ciia cdc cuée bau civ PBOH; ciia té
chirc bo may nha nuoc

Truéc hét, phép luat vé DBQH,
ma truc tiép 1 nhiig quy dinh vé bau cir
BBQH la co so phap 1y fuan trong nhét dé
t6 chirc, tién hanh bau cir bBQH, lya chon
nhitng nguoi ximg dang nhét dai dién cho y
chi va nguyén vong cia Nhén dan dé thyc
hién quyén lyc nha nudc trong Qudc hoi.
Thong qua do, phap luat vé BDBQH ciing
chinh 1 co so phéap Iy dé bao dam gia tri,
tinh hop hién, hop phap cho cudc bau cir dé
tir ¢ hinh thanh nén mot Quéc hoi hop hién
va hop phép.

Pén luot minh, mot Quéc hoi duoc
hinh thanh sau bau cir DPBQH lai tiép tuc
12 mot diéu kién, bao dam vé mit phap 1y
dé tién hanh viéc td chic thanh 1ap cac co
quan khac cua Nha nudc nhu Chu tich nude,
Chinh phu, Toa an nhan dan tdi cao, Vién
Kiém sat nhan dén téi cao, chinh quyén dia
phuong... ciing dugc bao dam tinh hop hién
va hop phéap.

Ba la, phdp ludt vé PBOH la co s6 phdp
Iy dé phdn cong, phoi hop thie hién cdc chirc
ndng, nhiém vy va quyén han ciia Quoc héi

Vi viéc quy dinh va cu thé hoa vi tri,



vai tro, nhiém vu, quyén han cia PBQH
cling nhu quy dinh cac phuong thuc, bi¢n
phap tién hanh va bao dam hoat dong cua
DBQH - chu thé quan trong trong co cau cua
Qudc hdi cung véi cac chu thé khac (nhu
UBTVQH, Hbi dong Dan toc, cic Uy ban
ctia Qudc hdi...), phap luat vé PBQH thuc
su la cong cu dé Quéc hoi thuc hién viéc
phan cong, phéi hop thuc hién cac chic
ning, nhiém vu va quyén han gitta cac chu
thé néu trén; bao dam khoéng trung dim vé
pham vi hoat dong hay bo sot linh vuc hoat
d()ng Pong thoi 1a phuong tién dé xac dinh
mo1 quan hé cong tac gitta PBQH voi cac co
cdu, t0 chirc cia Qudc hoi va cac co quan, t6
chtrc, c4 nhan khac khi tién hanh hoat dong.

Bon la, phdp ludt vé PBOH la co s
phap Iy dé Quéc héi, cdc co quan ciia Quic
hoi danh gia hiéu qua hoat dong cria PBQOH;
dé cir tri, Nhdan ddn giam sat PBOH, bdi
nhiém khi dai biéu khéng con xitng dang véi
tin nhiém cua Nhan dan

Hiéu qud hoat dong cua Quéc hoi duoc
bao dam va thé hién trudc tién, rd nét nhat
hiéu qua, tinh ding din trong hoat dong cua
BBQH. Do do, phap luat vé PBQH, nhét 1a
nhitng quy dinh v€ nhiém vy, quyén han va
trach nhiém cua DPBQH chinh 1a nhiing can
ctr, tiéu chi quan trong lam phuong tién dé
Quéc hoi xem xét, danh gid hiéu qué hoat
dong cia BPBQH mét cach khach quan va
chinh x4ac nhit, ddng thoi ciing 13 co so trong
viéc cac co quan nha nudc bao dam cac diéu
kién ¢¢ PBQH hoat dong.

Trong truong hop khi "DBQH khong
con xung dang véi su tin nhiém cua Nhan
dan" (Piéu 40 Luat T6 chic Qudc hoi) thi
phap luat vé PBQH s& 13 co s& phap ly
dé Qudc hoi hodc ctr tri thue hién viée bai
nhiém DBQH.

Dbi v6i cir tri - nhimg ngudi truc tiép
b6 phiéu bau ra DPBQH - néi riéng va Nhan
dan ca nude noi chung, phép luat vé DPBQH
1a co so phap ly dé ho giam sat hoat dong
ctia dai biéu va trong truong hop can thiét
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thi bai nhiém DBQH khi ho khong con xtng
dang vadi tin nhiém caa cu tri, Nhan dan.
II. Panh gia phap luit vé dai biéu Quoc
hoi hién nay

Hién nay c6 nhiéu vin ban QPPL
quy dinh vé PBQH. Trong d6 quan trong
nhat phai ké dén 1a Hién phap nim 2013 va
cac van ban QPPL khac nhu: Luat Bau cur
DbBQH, Luat Tb chuc Quéc hoi, Luat Ban
hanh van ban QPPL, Luat Hoat dong gidm
sat cua Quéc ho1 va Hoi déng nhan dan, cac
nghi quyét ciia Qudc hoi ban hanh Noi quy
ky hop Qudc hoi, Quy ché hoat dong cia
UBTVQH, Quy ché hoat dong ctia Hoi dong
Dan toc va cac Uy ban cua Qudc hoi, Quy
ché hoat dong ctia PBQH va Poan PBQH,
Nghi quyét lién tich cia UBTVQH va Doan
Chu tich Uy ban trung wong Mt tran T6
quéc Viét Nam ban hanh huéng dan vé viée
PBQH tiép xtic cir tri... Cac vin ban ndy hau
hét déu da duoc stra doi, bd sung cho phu
hop Hién phap nam 2013 va voi yéu ciu cua
cong cude déi méi toan dién dat nudc, xay
dung va hoan thién Nha nudc phap quyén
XHCN Viét Nam, d6i méi t6 chue va phuong
thirc hoat dong ctia Qudc hoi.

1. Nhirng vu diém

Thir nhat, cac quy dinh ctia phap luat
hién hanh vé PBQH di dugc ké thira, phat
trién va hoan thién qua cac thoi ky cua dit
nudc; thé hién nhat quan va thong nhat trong
nhirng van ban phap ly c6 gia tri cao, dugc
x@y dung kha day du va dleu chinh hau hét
nhitng van dé& co ban vé DBQH nhu bau
ctr, dia vi phap ly, nhiém vu, quyén han cta
PBQH, co ciu t6 chirc, ché do, phuong thirc
hoat dong va cac bao dam cho hoat dong cua
DBQH...

Swr hoan thién phap luat vé DPBQH duoc
thé hién trén tit ca cic phuong dién hinh
thirc, pham vi, mic d¢ quy dinh cling nhu
ndi dung cua cc van dé; néu nhu Hién phap
nam 1959 chi quy dinh hai Piéu vé PBQH
thi t6i Hién phap nam 2013 d co t6i nim

NGHIEN CUU | 5
$623(351) T12/2017\_LAP PHAP



NHA NUGC VA PHAP LUAT

Piéu quy dinh vé DBQH; Luat T chirc
Quéc hoi va Hoi d@)ng Nha nudc nam 1981
quy dinh mét sé diéu vé PBQH thi t&i Luat
Tb chire Quéc hoi nam 2015 da danh mot
chuong quy dinh vé BBQH. Hién nay, bén
canh Hién phap con o rat nhidu vin ban
QPPL quy dinh vé PBQH nhu di néu trén.

V& mait ndi dung, cac quy dinh vé
DBQH ludn thé hién mirc 6 hoan thién cia
nén dan chii dai dién ngay cang cao & Viét
Nam. Sy lua chon cia Nhan dan trong viéc
bau cir PBQH ngay cang rong rii, dan chu
va thuc chat hon. Sy hoan thién noi dung
phap luat vé PBQH thé hién & nhiing quy
dinh cu thé vé co ché diéu chinh, van hanh
va cac bao dam dé phap luat vé DPBQH tré
nén kha thi trén thuc té, vi du, cac quy dinh
vé quyén chét van hién nay da duoc quy dinh
cu thé Vé trinh tu, thu tuc, chu thé, pham vi
chat Van va nhét 1 hau qua phap ly cua viéc
chat van, 1am co s& dé Qudc hoi giam sat t01
cao tai ky hop va Quéc hoi ra nghi quyét Ve
viéc chit van va tra 101 chat van hodc tién
hanh bo phleu tin nhi€ém ddi voi nguoi bi
chat van (ngudi do Qudc hoi bau hoic phé
chuan)...

Thir hai, phap luat vé DPBQH vé co
ban dugc quy dinh tuong dbi phu hop véi
dic diém, diéu kién, hoan canh cua dit nudc
trong tirng giai doan lich su, trong xing voi
chtrc nang, nhi¢m vu va vi tri dac biét quan
trong ctia Qudc hoi trong bd may nha nudc
va hé thdng chinh tri.

Tinh phu hop cia phap luat vé PBQH
v6i diéu kién kinh té - xd hoi & ting giai
doan trude hét duge thé hién & vi tri, vai tro
cua Quéc héi, PBQH trong by may nha nude
va hé thong chinh tri, theo d6, tinh dai dién
cho ctr tri, Nhan dan cia PBQH la sgi chi do
xuyén subt qua nam ban Hién phap, nhung
& moi giai doan ciing khac nhau véi muic do
hoan thién khac nhau vé nhiém vu, quyén han
cuia PBQH, vé viéc PBQH thyc hién quyén
luc nha nudce trong Quéc hoi, vé nhitng bao
dam dé PBQH thuc hién day du nhiém vu,
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quyén han cua minh trén cac linh vuc hoat
dong cua Quoc hoi 1a 1ap hién, lap phap, quyét
dinh céac van de quan trong cua dat nuéc va
giam sét tdi cao ddi voi hoat dong ciia Nha
nude. Mic dau vay, tinh dai dién cia PBQH va
di theo do 1a trach nhiém cia BPBQH trudc cur
tri, Nhan dan, chiu sy gidm sat cua Nhan dan
& tt ca cac giai doan ludn la dac diém ndi bat,
dic trung cta phép luat vé DPBQH Viét Nam.

Thit ba, cac quy dinh cua phap luat ve
DBQH thé hién rd ban chat giai cap cua Nha
nudc; ludn quan triét va da thé ché hoa kip
thoi, ddy du nhimng quan diém, chu truong,
chinh sach cta Pang vé d6i méi hoat dong
ciia DPBQH, co quan ciia Qudc hoi va Quéc
hoi trong tinh hinh méi, nhat 1 trong thoi
ky xay dung va hoan thién Nha nudc phap
quyén XHCN Viét Nam.

Ban chét giai cip cua phap luat vé
DBQH thé hién ngay tir nhitng quy dinh vé
qué trinh hinh thanh PBQH, theo do6, viéc
béu cir PBQH duoc tién hanh theo nguyén
tac pho thong, binh dang, tryc tiép va bo
phiéu kin; cac quyén vé bau cu, ing cu
DBBQH cuta cong dan dugc bao dam,; thé hién
& cac mdi quan hé va dic biét 1 trach nhiém
cua DPBQH voi cur tri, Nhan dan va Quéc
hoi. Quyen han ctia PBQH xuét phat tir su
iy quyén ctia Nhan din qua bau cur va cu tri,
Nhén déan c6 thé 1dy lai su Gy quyén do, néu
PBQH khong con du tin nhiém qua co ché
bdi mién do phap luat quy dinh. Ban chét
giai cip cia PBQH con thé hién 13 trong cac
quy dinh vé tiéu chudn, co cdu thanh phan
DBQH, thé hién tinh dai dién cao nhat cua
Qudc hoi.

Bé4o dam sy lanh dao cua Bang luon
1a soi chi d6 xuyén subt trong phéap ludt vé
PBQH. Phu hop véi moi giai doan lich su
cuia dit nudce, phap luat vé DPBQH da thé ché
héa mot cach dﬁy du, kip thoi cac chu truong,
dudng 16i cua Pang vé Qudc hoi, PQBH,
theo d6 néu nhu trong cudc cach mang giai
phong dén toc, thdng nhat dat nude, tinh dai
dién cua PBQH luén duoc diy 1én & vi tri



doc ton nham muc tiéu dai doan két toan
dan cho su nghiép 16n ctia dan toc thi ngay
nay, trong cong cudc cong nghi€p hoa, hién
dai hoa dat nudc, xdy dung va hoan thién
Nha nuée phap quyén XHCN Viét Nam thi
bén canh tinh dai dién con dat ra yéu cau hét
strc buc xuc trong viéc hoan thién phap luat
vé DBQH, d6 1a tinh hiéu qua, tinh chuyén
nghiép trong hoat dong ctia Qudc hoi, PBQH.

2. Nhitng han ché

Thir nhdt, gitta cac van ban quy dinh
vé PBQH con trung l3p, nhiéu van dé quan
trong nhung quy dinh con thiéu cu thé, thiéu
cac bién phap bao dam thuc hién; quy dinh
rai rac trong nhiéu van ban, gay kho khin
cho qua trinh thyc hién.

Bén canh sy trung lap trén, trong cac
van ban QPPL khac nhau thi lai thiéu céc
quy dinh cu thé vé mot s6 van dé quan trong
nhu co ché 1am viéc cua cac DPBQH chuyén
trach, tinh chit kiém nhiém trong hoat dong
ctia DPBQH, mdi quan hé gitra DBQH véi cir
tri va v6i cac thiét ché quyén luc khéc, cac
diéu kién bao dam trong viéc PBQH trinh
du an luat, phap 1énh, kién nghi, vé ché tai
trong viéc ra nghi quyét tra 15i chat van, hé
qua cua viéc 1y phiéu tin nhiém, bo phiéu
tin nhiém ddi v6i nhitng ngudi do Qubc hoi
bau hodc phé chuan v.v.., gdy khong it kho
khan cho qua trinh thyc hién.

Thit hai, tinh 6n dinh cua cac quy dinh
cua phép luat vé PBQH khong cao, cac van
ban thuong phai stra doi, b6 sung.

Nghién ctu qué trinh ban hanh cac
quy dinh ctia phap ludt vé DPBQH ¢ thé thy
rang, cac quy dinh nay thuong phai stra doi,
bd sung nhat 1 ché dinh vé bau cr PBQH.
Pay duong nhu 1a mot hé qua tit yéu trong
diéu kién mot dt nude dang trong qué trinh
chuyén dbi, déng thoi, ciing 1a hé qua cua
viéc xdy dung Nha nudc phap quyén XHCN
trong diéu kién co nhing van dé vé mit ly
luan can tiép tuc 1am sang to va chua duoc
téng két, kiém nghiém trén thuc té. Tuy
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nhién, viéc thuong xuyén stra doi phan anh
mot thuc trang nhiing van dé lién quan toi
PBQH, nhat 1a trong hoat dong dang dat ra
nhirng van dé phai khan treong duoc nghién
cuu mot cach toan dién.

Thir ba, modt sd quy dinh vé PBQH
qua qué trinh 4p dung di boc 16 su bt hop
ly, can duoc stra doi, hoan thién, cu thé la:

Viée tiang s6 lugng PBQH chuyén
trach trong co cdu cua Hoi déng Dan tdc,
cac Uy ban cua Qudc hoi c6 ¥ nghia quan
trong ddi véi viec chuyén nghiép hod hoat
dong ctia Qudc hoi. Tuy nhién, co ché, ché
d6 hoat dong, nhiing diéu kién bao dam cho
hoat dong cua PBQH chuyén trach chua
dugc quy dinh cy thé nén khé phat huy dugc
hiéu qua. Voi vai tro va nhiém vu rat quan
trong ctia Hoi dong Dan toc va cac Uy ban
ctia Quéc hoi trong diéu kién Qudc hoi hoat
dong theo ky hop thi viéc b tri PBQH lam
viéc chuyén trach cin c6 quy dinh cu thé
vé ngué)n, phuong thuce dé cu, tiéu chuén,
diéu kién va dic biét 1a ché do lam viéc cla
timg chu thé: Uy vién chuyén trach, Uy vién
thuong truc, Pho Cha nhi¢m, Chu nhiém thi
moi bau duge dung ngudi va méi phat huy
hiéu qua hoat dong trén thuc té.

UBTVQH d4 ban hanh Nghi quyét vé tién
lvong va mot s6 ché do dbi véi DBQH hoat
dong chuyén trach. Tuy nhién, nhitng bao
dam cho hoat dong ctia PBQH chuyén trach
con quéa khiém t6n va chua duoc quy dinh
mot cach toan dién, théng nhat va én dinh;
mbi nhiém ky Qudc héi lai co sy khac nhau.
Thuc té cho thay, khong thé nang cao hiéu
quad hoat dong cua dai biéu chuyén trach néu
thiéu cac diéu kién bao ddm c6 tinh chat dic
thi dé ho c¢6 thé phan dau, céng hién nhiéu
khoa cho Qudc hoi, gop phan nang cao tinh
chuyén nghiép, chat luong, hiéu qua hoat
dong cua Quéc hoim
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1. Dan nhap

Tém tat:

Quyén huong dung 1a mot trong ba quyén khac di véi tai san duoc
quy dinh trong Bo ludt Déan sy nam 2015. Nhiing cong trinh nghién
ctru vé quyén hudng dung cho thay nhan thirc vé dbi tuong cua quyén
huong dung con chua thong nhét. Bai viét nghién ctru ve dbi tuong
ctia quyén hudng dung & Viét Nam va cho thay, dbi tuong cua quyén
huong dung khong chi gidi han & “vat” va con c6 thé 14 tai san tiéu hao.

Abstract:

Usufruct right is one of three other property-related rights in the
Civil Code of 2015. Scientific studies on the usufruct right show
that awareness of subject of the Usufruct Right is not identical. This
article provides the studies on the subject of the Usufruct Right in
Vietnam, showing that the subject of the Usufruct Right concludes
not only "object" but also consumable properties.

2015, theo d6, “quyén khac ddi voi tai san

Trudc day, Phan thtr hai cia Bo luat
Dan sy nam 2005 (BLDS 2015) c6 tiéu dé
“Tai san va quyén so hiru”. Hién nay, Phan
thir hai cia BLDS 2015 ¢6 tiéu dé 1a “Quyén
so hiru va quyén khac déi véi tai san”.

V6i tiéu d& mai néu trén, ching toi
hiéu rang, quyén dbi véi tai san bao gdm:
“quyén so hitu va quyén khac d6i voi tai
san”. “Quyén khac ddi véi tai san” dugc
d;nh nghia tai khoan 1 biéu 159 BLDS
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1 quyén cuia chu thé tryc tiép nam gii, chi
phéi tai san thudc quyén so hitu cta chu thé
khac”. Thuc té, khoan 2 Diéu 159 BLDS
2015 1am rd nhitng “quyén khac d6i véi tai
san” theo d6 “Quyén khac dbi vai tai san bao
gom: a) Quyén ddi voi bat dong san lién ké;
b) Quyén hudng dung; ¢) Quyén bé mat”.
“Quyén dbi voi bat dong san lién k&” trong
BLDS 2015 khong mdi vi ndi ham cua no
duoc ké thra tir “Quyén st dung han ché bat



dong san lién k&” trong BLDS nam 2005.
Tuy nhién, “quyén bé mat” va “quyén hudng
dung” 14 hai quyén méi dugc ghi nhan.

Sau khi BLDS 2015 dugc thong qua,
da c6 nhitng cong trinh va hoi thao lién quan
dén “quyén huong dung” nhung ndi dung
cac cong trinh va hoi thao nay cho thiy nhan
thire vé ddi tuong cia quyén huong dung
con dugc hiéu chwa théng nhéat. Nghién ciru
cho thay, dbi tuong ciia quyén huéng dung
rat rong, n6 khong gidi han ¢ “vat” va con
c6 thé 13 tai san “tiéu hao”.

2. P6i twong cia quyén huwdéng dung
khong gidi han & “vat”

Khoan 1 Diéu 105 BLDS 2015 quy
dinh: “Tai san la vat, tién, gidy to co gid va
quyén tai san”. Tuy nhién, hién nay c6 quan
diém cho rang, ddi tugng ctia quyén hudng
dung chi c6 thé 1a “vat”, boi 18, “khi cha s
hiru chuyén giao vat cho nguoi khac thong
qua giao dich hoac do phap luat quy dinh
dé ngudi duoc chuyén giao khai thac, huong
hoa loi, loi tire tir vat thi ngudi dugc chuyén
giao c6 mot sd quyén ddi voi vat” va “quyén
hudng dung chi co thé duoc xéac lap trén vat
khong tiéu hao™'.

Quan diém trén lam cho ngudi doc
hiéu rang chi vat (sé ban vé loai vat tiéu
hao ¢ phan sau) méi cé thé 1a dbi twong cia
quyén huong dung. Ngoai vét, phai ching
cac tai san khac nhu “tién, gidy to c6 gia
va quyén tai san” khong thé 1a dbi tuong
ciia quyén huong dung? Nghién ciru kinh
nghiém nudc ngoai cho thay, tai san khac
vat hoan toan co thé 1a dbi tuong cua quyén

AW N =
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huéng dung trong phap luat nudc ngoai
cling nhu trong phép luat Viét Nam. Vi du,
BLDS Phap (dugc xay dung tir nam 1804)
ghi nhan quyén huong dung & Diéu 578 va
dé cap toi ddi tuong ctia quyén hudng dung
v6i1 thudt ngir “choses” nhung khong c6 dinh
nghia cho thuat ngir nay.

Khi ban vé ddi twong cta quyén hudng
dung, cac chuyén gia vé tai san cua Phap
khang dinh “quyén huéng dung co thé dugc
xéac lap d6i vé6i tat ca cac loai tai san, dong
san hay bat dong san. Quyén huong dung
c6 thé c6 ddi tugng khong chi 1a vat hiru
hinh ma con ca quyén vo hinh nhu quyén
doi ng, quyén tac gia, sang ché, san nghiép
thuong mai...”2. O day, “quyén huong dung
c6 thé lién quan dén tat ca cac loai tai san.
BLDS dic biét quan tAm t6i bat dong san”
va “pham vi cta quyén hudng dung di duoc
mé rong dén tai san vo hinh nhu san nghiép
thuong mai, s& hitu tri tug, quyén doi no hay
mot khodn tién...”.

Trong thuc tién xét xir, bén canh viéc
ghi nhan quyén hudng dung d6i voi bat dong
san 12 nha dat (mot dang vat)*, Toa an Phap
con ghi nhan quyén huéng dung déi véi dbi
tuong khac nhu quyén doi ng, c6 phan, cb
phiéu (mot dang tai san ¢ Viét Nam) hay d6i
v6i mot khoan tién (cling 1a mot dang tai san
o Vi¢t Nam).

O Viét Nam, theo quy dinh cua Diéu
257 BLDS 2015, “Quyén huéng dung la
quyén cta chu thé duoc khai thac cong dung
va huong hoa loi, 10i tirc doi véi tai san thude
quyén s hitu cta chi thé khac trong mot

Nguyén Van Cir va Tran Thi Hué (chi bién), Binh luan khoa hoc BLDS 2015, Nxb. Cong an nhan dan 2017, tr.420 va 423.
F. Terré va Ph. Simler, Droit civil-Les biens, Nxb. Précis-Dalloz 2010, phﬁn s6 788.

Ph. Malaurie va L. Aynés, Les biens, Nxb. Defrénois 2013, phan s 813 va 814.

Xem P Vian Pai, Quyén huéng dung nhin tir phap luat vé bdi thudng thiét hai, Tap chi Nghién ctru Lap phap thang
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thoi han nhat dinh”. O diéu luat nay, ching
ta thdy dbi tugng cta quyén huong dung 1a
“tai san” chu khong gidi han ¢ “vat” nén, o
goc d6 van ban, khong c6 co s¢ dé khing
dinh d6i trong ctia quyén huong dung “chi
1a vat” ma can phai hiéu dbi tugng ctia quyén
hudng dung 13 “tai san” no6i chung nén vat
hay loai tai san khac hoan toan c6 thé 1a ddi
tugng cua quyén hudng dung.

Véi quy dinh hién nay trong BLDS
2015, ngoai vat nhu nha hay xe, quyén
huéng dung hoan toan cé thé dugc xac 1ap
ddi véi tai san khac “vat”. Chéng han, trén
co s¢ Diéu 258 BLDS 2015, chi sir dung
dat hoan toan co thé tao lap cho ngudi khac
quyén huong dung dbi voi quyén sir dung
dat cua minh thong qua di chiic® trong khi
d6 quyén sir dung dat 13 tai san trén co so
Piéu 105 va 115 BLDS 2015¢ nhung khong
phai la “vat”.

3. Péi twong ciia quyén huwong dung bao
gom ca tai san “tiéu hao”

Diéu 112 BLDS 2015 quy dinh vé
“vat tiéu hao” va “vat khong tiéu hao”. Theo
do6, “vat tiéu hao 1a vat khi da qua mot lan
sir dung thi mét di hodc khong giir dugc tinh
chat, hinh dang va tinh ning st dung ban
dau” va “vat khong tiéu hao 1a vt khi da qua
st dung nhiéu 1an ma co ban van giir dugc
tinh chat, hinh dang va tinh ning st dung
ban dau”. Nhu vdy, tinh chit “tiéu hao”
hay “khong tiéu hao” chi dugc dé cap dén
dbi véi “vat”. Tuy nhién, trong phan sau,
BLDS 2015 con dé cap t6i tinh “khong tiéu

hao” cho “tai san” n6i chung. Cu thé, theo
quy dinh ctia Didu 495 BLDS 2015, “tat ca
nhiing tai san khong tiéu hao déu c6 thé 1a
dbi twong cua hop dong muon tai san”. Nhu
vay, tinh “khong ti€éu hao” duogc dé cap toi
“tai san” noi chung chir khong chi cho “vat”.
Su khong thong nhat nay di dan dén nhimng
cach hiéu khac nhau ctia Toa an trong thuc
tién giai quyét cac quan hé dan su. Vi du,
trong mot vy 4n giai quyét tranh chip vay
tién cua Toa an nhan dan TP. HS Chi Minh,
Toa so thim xac dinh day 1a tranh chép hop
ddng “muon tai san”, tuy nhién, Toa an phuc
tham quyét dinh: “Xac dinh quan hé phap
luat dan su tranh chip giira hai bén dwong
su 13 tranh chdp vé hop dong vay tai san”
v6i 1ap luén: Déi tuong cua hop d&ng muon
tai san la nhitng vat khong tiéu hao, “Bén
muon’” chi dwoc “Bén cho mwon” giao tai
sdn dé sir dung (giao quyén sir dung tai san),
va khi két thiic hop dong, “Bén muon” phdi
tra lai tai san d6 cho “Bén cho muon”; Déi
twong ciia hop dong vay tdi san la nhitng vt
tieu hao, vat cung logi va “Bén vay” sé tro
thanh chii s6 hiku tai san vay ké tir thoi diém
nhdn dwoc tai san do; khi két thiic hop dong,
néu tai san vay la tién thi “Bén vay” sé phdi
trd lai cho “Bén cho vay” bang tién, néu tdi
san vay la vt thi phdi trd lai bang vit ciing
logi diing s6 lwong, chat heong. Vi nhitng Iy
do néu trén, Toa dn cdp phiic tham sé sira
lai ban dn so tham vé viéc xdac dinh quan
hé phdp ludt tranh chdp va vé viéc dp dung
diéu ludt cu thé giai quyét vu dan’. O day,
Toa 4an coi ddi tugng cia vay - “tién” - 13

5 Kinh nghiém & nuéc ngoai cho thy, viée 1ap di chuc xéc 1ap quyén huéng dung la rat phé bién. Trudc day, dudi sy anh
huéng cia phap luat Phap, nhiéu ngudi dan ¢ Viét Nam cung da 1ap di chic tao 1ap quyén huorng dung Hién nay, voi
BLDS 2015, chi s¢ hiru hoan toan c6 thé 1ap di chuc tao quyén hu‘cng dung ma khong chuyen quyén so hitu tai san.

6 Theo khoan 1 Biéu 105 va Dleu 115 BLDS 2015 “Tai san 1a vat, tién, gidy to co gia va quyén tai san va Quyen tai
san 1a quyén tri gia dugc bing tién, bao gdm quyén tai san dbi voi dbi trong quyén sé hitu tri tué, quyén sir dung dét va

cac quyén tai san khac”.

7 Ban an sb 23/2012/DSPT ngay 10/1/2012 ciia Tod 4n nhan dan TP. H Chi Minh.
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“tiéu hao” va ap dung theo hudng hop dong
cho vay “tién”, trong khi d6 “tién” khong 1a

LA

vat”.

Chung t6i chia sé¢ véi quyét dinh
phtc thim ciia Toa 4n nhan dan TP. HO Chi
Minh coi tinh chét tiéu hao hay khong tiéu
hao khong chi gidi han ¢ “vat” vi co tai san
khong tiéu hao ma khong la vat nhu truong
hop ciia quyén st dung dat (1a tai san khong
tiéu hao nhung khong la vat). Tuong tu, tinh
tiéu hao khong chi danh riéng cho “vat” va
tai san khac “vat” hoan toan cling c6 tinh

1
A NG

tiéu hao nhu “tién” (khong 1a “vat” theo quy
dinh trén nhung van 13 tai san).

Nghién ctru phdp luat nudc ngoai
cho thdy tai san tiéu hao hoan toan c6 thé
1a dbi tuong cia quyén huéng dung. Vi du,
Piéu 587 BLDS Phép quy dinh: “néu quyén
hudng dung tir tai san tiéu hao nhu tién, ngii
cdc, rugu, ngudi huong dung co quyén ding
tdi san d6, nhung khi quyén huong dung
két thuc thi phai hoan tra tai san bang hién
vat theo cung ) luong va chét luong hoac
bang tién twong Gmg véi gia tri vao thoi diém
hoan tra”. Thuc té, tai san tiéu hao dugc st
dung nhiéu trong hudng dung & Phap 1a mot
khodn tién, tirc “tai san tiéu hao tiéu biéu
nhat”8, Trong truong hop ngudi huong dung
mot khoan tién (tai san tiéu hao) chét, “chu
so hitu 14 nguoi ¢6 quyén doi hoan tra d6i
v6i thira ké. Yéu cau nay chi duoc tién hanh
d6i voi ngudi huong dung hodc thira ké cia
ho. Do d6, yéu cau déi v6i ngudi ngoai thira
Kké khong dugc chép nhan’.
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BLDS bt cling theo hudng ghi nhan
quyén huong dung ddi véi tai san tiéu hao.
Diéu 1067 BLDS Puc quy dinh: “Sau khi
stt dung hét, nguoi huong dung phai hoan
tra cho ngudi cp khoan gia tri ma moi thi
d4 c6 trong thoi diém tao ra loi ich” va tham
chi diéu luat nay con quy dinh rd “néu vat
dung tiéu hao 1a d6i tugng huong dung, thi
nguoi hudng dung lai tré thanh chu sé hiru

cua vat”!o,

O Viét Nam, c6 quan diém cho ring
quyén huong dung chi 4p dung cho ddi twong
la tai san khong ti€u hao, theo do: (i) Vat
khong tiéu hao 1a tai san c6 thé qua nhiéu lan
str dung ma khong mét di trang thai vat chat
ban dau. Tuy nhién, né c6 thé bi giam chat
lugng hodc bi hu hong moét cach tu nhién
qua nhiéu 14n st dung theo thoi gian, nhu
nha cira, cac phuong tién giao thong, cac dd
gia dung khac; (i1) Vat tiéu hao 1a tai san qua
mot vai lan su dung s€ lam mat di trang thai
vat chat ban dau, bi hao mon hoic thay doi
chat, nhu cac loai tai san ton tai dudi dang
chét long, tién, luong thuce, thuc phém...
Su phén biét ndy c¢6 y nghia vé hé qua cia
viéc thoa thuan cdp cho quyén huéng dung
va thoi han huong quyén hét. Néu quyén
huong dung dugc xac 1ap trén vat ti€u hao
thi tai san c6 dugc tir quyén hudng dung nay
ngudi huong dung co thé tiéu dung, chuyén
quyén so hitu tai san d6 hodc dung tai san do
dé bao dam thuc hién nghia vu dan su. Néu
tai san bi huong dung (dbi trong cta quyén
huong dung) 1a vat tiéu hao thi ngudi huong
dung khong thé tra lai vat do™!".

8  Ph. Malaurie va L. Aynés, Les biens, Nxb. Defrénois 2013, ph?m sb 813.
CA de Besancon du 3 novembre 2015, Numéro de role: 14/00743.

10 Nguyén gbc: “If consumable things are the subject of the usufruct, then the usufructuary becomes the owner of the
things; after the usufruct ends, he must reimburse the grantor the value that the things had at the time of the creation of

usufruct”.

11 Nguy?m Vin Cir va Tran Thi Hué (chti bién), Tldd, tr.423.
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Thuec ra, tredce khi ¢c6 BLDS 2015, ¢co
quan diém khang dinh: “quyén huéng dung
duoc thiét lap trén ca tai san ti€u hao va tai
san khong ti€u hao”'?. Ban than BLDS 2015
cling chi su dung thudt nglr “tai san” ma
khong c6 bat ky khang dinh nao theo hudng
chi vat, tai san khong tiéu hao méi c6 thé 1a
d6i tuong ctia quyén huong dung. Diéu 266
BLDS 2015 quy dinh: “Tai san 1a ddi tuong
clia quyén hudéng dung phai dugc hoan tra
cho chu s& hitu khi chdm dut quyén huong
dung, trir truong hop c6 thdéa thuan khac
hodc luat c6 quy dinh khac”. Tuy nhién, diéu
luat nay khong doi hoi phai hoan tra dung tai
san di giao nhan khi xac 1ap quyén huong
dung nhu truong hop cua hop dong thué's,
hop dong muon tai san' nén viéc hoan tra
tai san la d6i twong ciia quyén huong dung
hoan toan c¢6 thé duge tién hanh béng hién
vét bang cach giao tai san cung loai twong
duong's hay dugc tién hanh bang cach thanh
todn gia tri cua tai san hudng dung.

Tom lai, c6 thé néi rang, theo quy dinh
cua phap luat dan su, ¢ Viét Nam, tai san
tiéu hao hay tai san khong tiéu hao déu c6

thé 1a d6i twong cua quyén hudng dung.

Luu y khi huwong dung tai sdn tiéu
hao. Nhitng phan tich néu trén cho thiy
quyén huéng dung hoan toan c6 thé duoc
xéc 1ap ngay ca ddi vai tai san tiéu hao va
lac nay ngudi co6 quyén huéng dung dugc
bdo vé trén co s& quy dinh “chd s& hitu
khong c6 quyén doi lai tai san tir sy chiém
hitu ciia cha thé dang c6 quyén khéac d6i véi
tai san d6” (khoan 2 Piéu 166 BLDS 2015)
hay trén co sé quy dinh “chu thé c6 quyén
khac ddi véi tai san co quyén yéu cau Toa
an, co quan nha nudc c6 thim quyén khac
budc ngudi c6 hanh vi xdm pham quyén
phai tra lai tai san, chAm dat hanh vi can tro
trai phap luat viéc thuc hién quyén s hiu,
quyén khac ddi véi tai san va yéu cau boi
thuong thiét hai” (khoan 2 Piéu 164 BLDS
2015)'. Trong trudng hop xac lap quyén
huong dung ddi véi tai san tiéu hao, ching
t6i luu y mot sb diém sau:

Thir nhat, quyén huong dung khong
1a quyén s& hiru ma chi 1a “quyén khac ddi
v6i tai san” nén tai san van thudc quyén so
hiru ctia nguoi1 khac nguoi hudng dung va

12

13
14
15

16

12|

Ngé Huy Cuong, Y tudng vé ché dinh quyén hudng dung trong BLDS tuong lai ciia Viét Nam, Tap chi Nghién ciru Lap
phap, thang 9/2010.

Khoan 1 Diéu 482 BLDS 2015 quy dinh: “Bén thué phai tra lai tai san thué trong tinh trang nhu khi nhan, trir hao mon
ty nhién hodc theo dung nhu tinh trang da thoa thuan; néu gia tri cla tai san thué bi giam st so vai tinh trang khi nhén
thi bén cho thué c6 quyén yéu cdu bdi thudng thiét hai, trir hao mon ty nhién”.

Diédu 498 BLDS 2015 quy dinh: “Hop ddng muon tai san 1 sy théa thuan gifta cac bén, theo d6 bén cho mwon giao tai
san cho bén muon dé sir dung trong mot thoi han ma khong phai tra tién, bén muon phai tra lai tai san do khi hét thoi
han muon hodc muc dich muon da dat duoc”.

Luu ¥ 13 hay c¢6 nham I4n giita tai san tiéu hao va tai san cing loai. Thuc té, hai tai san nay khong ludn ddng nhét véi
nhau. Vi du, mét cudn sach duoc phat hanh nhiéu ban 14 tai san cung loai nhung khong 1a tai san tiéu hao. Nguoc lai,
mot chai rugu dac biét 1a tai san ti€u hao nhung lai khong 1a tai san cung loai (vi n6 déc biét nén khong c6 chai thi hai).
O Phap, khi mot ngudi can tré ngudi huong dung duoc st dung mot khoan tién 1a déi trong cua quyén huong dung,
Toa 4n d theo huéng ngudi xdm pham phai dé cho ngudi hudng dung dugc nhan khoéan tién nay va phai chiu 1ai cho
dén khi chuyén tién cho ngudi huong dung. Ching han, ba M di dé lai cho chdng minh (6ng L) quyén huéng dung khi
ba M chét. Sau khi ba M chét, 6ng L da chép nhan huéng thira ké nhung 6ng G (cong chiing vién) dang giit tién co tir
viée thua ké ma khong giao cho ong L xuat phat tir ngudi con gai cua ba M (c6 C). Khi c6 tranh chap, Toa 4 an Phap da
xét rang ‘cong chitng vién phu trach phén chia di san phai khoan tién cho 6 ‘ong L” va “ong L c6 quyén yéu ciu budc co
C bbdi thuong thiét hai do khong huéng dung dugc khoan tién trén va xudt phat tir viée tir chdi cua 6 nay, khoan bdi
thuong dugc Toa 4n xac dinh hang thang 1a 227,47 euros cho giai doan tir ngay 9/12/2014 cho dén khi tién dugc giao
cho 6ng L hay dua vao mét t6 chirc tin dung” (CA de Paris du 13/01/2016, n® 14/25292).
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ngu:(n co quyen huo’ng dung chi du’orc trao
maot s6 quyén ning glong nhu mot s6 quyen
ning cta chi sé hiru. O ddy, ngudi co quyén
hudng dung tiéu huy tai san thong qua su
dung do ddi tugng cia quyén huong dung
1a tai san tiéu hao (vi tinh chat tiéu hao, tai
san s& mat di trong qua trinh khai thac cong
dung, lic nay ti€u huy va su dung tai san
khong tach roi nhau) nén quyen cua nguoi
hudéng dung c6 phan nao quyen gidng chu
so htru!” va day chi 1a mot quyén trong cac
quyén cua quyén sé hitu dugce chuyén sang
cho ngudi huong dung (quyén cua ngudi
huong dung tai san tiéu hao da “ti€ém can”
quyén cta chu s¢ hitu hon so v6i quyén cua
nguoi huong dung tai san khong tiéu hao)
con céc quyen khéc cta quyén s¢ hitu khong
duoc chuyen cho ngudi hudng dung. Cu thé,
ngudi cd quyén hudng dung khong thé ban
hay chuyén nhuong tai san 1a d6i tuong cia
quyén hudng dung cho ngudi khac. Ngudi
hudng dung ciing khong thé sir dung tai san
1a ddi twong ciia quyén hudng dung dé bao
dam thyc hién nghia vu'® (tuy nhién, ban
than quyén huong dung c6 thé duoc str dung
dé bao dam hay khong thi ching ta van chua
c6 cau tra 101 r0 rang). Do do, ngudi hudng
dung tai san ti€u hao chua dugc coi 1a chu s¢
hitu dbi voi tai san huong dung ma ho chi 1a
ngudi co “quyén khac ddi voi tai san” (nén
néu tai san bi rui ro trudce khi duoc st dung
thi chu so hitu chiu rii ro néu khong c6 quy
dinh khac'").

NHA NUGC VA PHAP LUAT

Thir hai, khi tai san ti€u hao da duoc
nguoi huong dung st dung thi quan h¢ gitra
chu s¢ hitu va nguoi hudng dung phai xu 1y
nhu thé nao? Py 1a mot diém chua rd trong
BLDS 2015 khi Diéu 265 quy dinh: “Quyén
huong dung cham dut trong trudng hop sau
day: Thoi han cua quyén huong dung da hét;
Tai san 1 d6i tuong cua quyén hudng dung
khong con”. Quyén hudng dung chdm dut
ngay sau khi nguoi hudng dung st dung tai
san voi ly do tai sdn khong con (do da tiéu
hao) hay chi chdm dut sau khi thoi han coa
quyén huong dung hét? Véi quy dinh trén,
vé mit 1y ludn, quyén huong dung chim dut
khi tai san ti€u hao dugc str dung va tai san
phai hoan tra trén co s Didu 266 BLDS, theo
d6 “Tai san 1a ddi tuong cua quyén hudng
dung phai dugc hoan tra cho chu s hiru khi
cham dit quyén huong dung, trir trudng hop
c6 thoa thuan khéac hodc luat c6 quy dinh
khac”. Tuy nhién, do BLDS chi quy dinh
nghia vu hoan trd ma khong 4n dinh cu thé
thoi diém hoan tra nén phai ching chung ta
dinh huéng viéc hoan tra chi phai tién hanh
khi thoi han quyén hudng dung hét cho du
da co6 viée su dung tai san tiéu hao trudc thoi
diém hét thoi han ciia quyén huong dung m

17 Biéu 158 va 192 BLDS 2015 quy dinh “Quyén s& hitu bao gdm quyén chiém hitu, quyén st dung va quyén dinh doat

tai san cua chu sé hitu theo quy dinh cua luat” va
quyén s hitu, tiéu dung hodc tiéu huy tai san”.

“Quyén dinh doat 12 quyén chuyén giao quyén s& hitu tai sén, tir bo

18 Bori 18 khoan 1 Piéu 295 BLDS quy dinh: “Tai san bao dam phai thudc quyén sé hiru ciia bén bao dam, trir trudng hop
cam glu tai san, bao luu quyen so hiru”; Diéu 309 BLDS quy dinh: “Cam cb tai san la viéc mot bén (sau day goi 1a bén
cdm cb) giao tai san thudc quyén s huu ctia minh cho bén kia (sau ddy goi 13 bén nhén cim cd) dé bao dam thyc hién
nghia vu”; khoan 1 Diéu 317 BLDS quy dinh: “Thé chap tai san 1a viéc mot bén (sau ddy goi 14 bén thé chip) ding tai
san thudc sé hiru cia minh dé bao dam thuc hién nghia vu va khong giao tai san cho bén kia (sau dy goi 12 bén nhan

thé chép)”.

19 Theo khoan 1 Pidu 162 BLDS 2015, “Chu s6 hiru phai chiu rui ro v& tai san thude s& hiru ctia minh, trix truong hop cod
thoa thuan khac hoac B9 luét nay, luat khac co lién quan quy dinh khac”.
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ubi con nudi ¢6 yéu td nude
ngoai 12 mot hién tuong xa
hoi khach quan, phat trién
cling voi cac mdi quan hé hon nhan va gia
dinh c6 yéu t6 nudc ngoai. Dudi goc do xa

VA HE QUA CUA VIEC NUOT CON NUOI PHAT SINH G NUGC NGOAI

Tém tit:

Trong thu tuc giai quyét nudi con nudi c6 yéu té nudc ngoai, viéc ra
quyét dinh cho tré em Viét Nam lam con nu6i ¢ nudc goc chua phai
1a thu tyc phap 1y cudi ciing. Nham bao dam quyén va loi ich cua tré
em dugc nhan 1am con nudi & nude ngoai trong thoi gian ti, can tiép
tuc nghién ctru stra di va bd sung quy dinh cua phap luat vé& nudi con
nudi ndi chung va nudi con nudi co yéu té nudc ngoai néi riéng cho
phi hop véi thong 1& qudc té.

Abstract:

In the procedures of settlement of the matters related to the
adopted children with the foreign elements, the decision making
for Vietnamese children to be adopted in the original nation is not
the final legal step. In order to ensure the rights and interests of the
children to be overseas adopted in the coming time, it is necessary
to further revies, amend the legal provisions on children adoption
in general and the adoption of children with the foreign elements in
particular in accordance with international practices.

hoi, nudi con nudi co yéu to nudc ngoai 1a
mot bién phap thay thé cubi cung khi khong
tim dugc mot gia dinh thich hop cho tré em
& chinh quéc gia cia minh'. Duéi goc do
phap 1y, nudi con nudi c6 yéu td nudc ngoai

1 Loi n6i dau Cong ude La Hay. Diéu 4b) Cong uwdc La Hay.
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nhim muc dich tao lap mbi quan hé cha me
va con lau dai, bén viing gitra nguoi nhan
con nudi va tré em duoc nhan lam con nuoi’.
Nghién ciru viée cong nhan quyét dinh cho
tré em Viét Nam lam con nudi ¢ nude ngoai
va hé qua cua viéc nudi con nuoi phat sinh &
nude ngoai nham hiéu rd mdi quan hé phap
ly gitira tré em dugc nhan lam con nudi voi
nudc nhan va hé qua cua vi¢c nudi con nudi
theo quy dinh phép luat nudc ngoai, nhit 1a
khi cac nudc c¢6 quy dinh khac nhau vé hé
qua cua viéc nudi con nudi, do anh hudng
diéu kién vin hoa, kinh té, xa hoi va ton gido
ctia mdi nude.
1. Cin cir phap 1y va diéu kién cong nhin
1.1 Theo hi¢p dinh hop tic song
phwong vé nuéi con nuéi

K& tir ndm 2000 cho dén nay, viéc giai
quyét cho tré em Viét Nam lam con nudi
nudc ngoai dugc thyc hién trong khuon
khé diéu u6c qubc té (BUQT) song phuong
gitra Viét Nam voi cac nudc nhu Phap®, Dan
Mach?, Italia®, Thuy S$¢, Tay Ban Nha’,
Ailen®, Thuy Pién®, Hoa Ky, Canada'’. Tir
niam 2003 dén niam 2015, trong khuén khd
hop tac song phuong, 12.227 tré em da duogc
giai quyét cho 1am con nudi & nudc ngoai'2.
K¢ tir khi nude ta tré thanh thanh vién Cong

2 Pidu 2 Luét Nudi con nudi

NHA NUGC VA PHAP LUAT

udc La Hay nam 1993, cac nude Phap, Ital-
ia, TAy Ban Nha, Pan Mach va Thuy Sy tiép
tuc duy tri hi€p dinh hop tac song phuong
déng thot voi viée thuc hién Cong ude La
Hay. Cac nuoc Hoa Ky, Ai len, Thuy Dién,
Canada, DPuc, Luxembourg, Na Uy va Bi
hop tac voi Vit Nam trong khuon khd Cong
udc La Hay.

Trong khuoén khd hop tic song
phuong, quyét dinh cho tré em Viét Nam
lam con nudi dugc duong nhién cong nhan
tai nudc nhan, tror phi viéc cong nhan nay
trai voi chinh sach cong hodc trat tu cong,
hodc quyét dinh nudi con nudi duoc cong
nhan néu khong trai v6i nhitng nguyén tic
va gia tri co ban cua phép luat ciia nudc co
yéu cau, co tinh dén loi ich cua tré em'. Tuy
nhién, quyét dinh nudi con nudi con phai
tuan tht quy dinh phéap lut cua nuéc gbc
va Hiép dinh song phuong méi dugc duong
nhién cong nhan.

Bén canh diéu khoan cong nhan viéc
nudi con nudi do co quan c6 thAm quyén cua
Viét Nam giai quyét, Hiép dinh hop tac vé
nuodi con nudi gitra Viét Nam va Phédp con
quy dinh: Truong hgp phéap ludt cua nudc
noi nguoi nhan con nudi thudng tru quy
dinh mot hinh thirc nu6i con nudi doi hoi

Hiép dinh hop tic v& nudi con nudi giita Viét Nam va Phap ky ngay 01/2/2000. Hiép dinh nay van con c6 hiéu luc thi hanh.
Hiép dinh hop tac vé nudi con nudi giita Viét Nam va Pan Mach ky ngay 26/5/2003. Hiép dinh nay van con c6 hiéu luc

Hiép dinh hop tic v& nudi con nudi giita Viét Nam va Italia ky ngay 13/6/2003. Hiép dinh nay van con c¢6 hiéu luc thi hanh.
Hiép dinh hop tac vé nudi con nudi giita Viét Nam va Thuy Sy ky ngay 20/12/2005. Hiép dinh nay van con co hidu luc

Hiép dinh hop tac vé& nudi con nuodi giita Viét Nam va Tay Ban Nha ky ngay 05/12/2007. Hiép dinh nay van con c6 hiéu

Hiép dinh hop tac v& nudi con nudi giita Viét Nam va Ailen ky ngay 23/9/2003. Hiép dinh nay d hét hiéu lyc thi hanh.
Hiép dinh hop tac v& nudi con nudi gitra Viét Nam va Thuy Dién ky ngay 04/02/2004. Hiép dinh nay da hét hiéu lyc

Hiép dinh hop tic vé nudi con nudi giita Viét Nam va Hoa Ky ky ngay 21/6/2005. Hiép dinh nay da hét hiéu lyc thi hanh.
Hiép dinh hop tic vé nudi con nudi giira Viét Nam va Canada ky ngay 27/6/2005. Hi¢p dinh nay da hét hiéu luc thi hanh.
B6 Tu phép, Dé an hd tro tré em Viét Nam duoc giai quyét cho lam con nudi & nudc ngoai tim vé ci ngudn, theo Quyét

3
4
thi hanh.
5
6
thi hanh.
;
lyc thi hanh.
8
9
thi hanh.
10
11
12
dinh phé duyét s6 2070/QD-BTP ngay 23/11/2015.
13

bidu 11 Hiép dinh giira Viét Nam va Hoa Ky; bidu 11 Hiép dinh giira Viét Nam va Canada; bidu 12 Hiép dinh giira
Viét Nam va Thuy S§.
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phai c6 mot quyét dinh méi vé viée nudi con
nudi thi quyét dinh d6 thudc thAm quyén cua
co quan nha nudc cta nudc ky két noi nguoi
nhan con nudi thuong tra'*. Nhu vy, trudc
khi Cong uoc La Hay c¢o6 hi¢u lyc thi hanh,
& Viét Nam, dé quyét dinh cho tré em Viét
Nam lam con nudi & nudc ngoai phat sinh
hé qua theo hinh thirc nudi con nudi tron
ven theo phap luat cua Phap, cha me nudi
ngudi Phap phai tién hanh tha tyc nhan tré
em lam con nudi mot lan nita trude Toa an
c¢6 tham quyén ctia Phap. Trén thyc té, 95%
tré em nudc ngoai dugc nhan lam con nubi
con nudi tai Phap chu yéu theo hinh thirc
con nudi tron ven'

1.2 Theo Cong woc La Hay nam 1993
vé bao vé tré em va hop tac trong linh vuc
con nudi quoc té

Diéu 24 Coéng uéc La Hay quy dinh
mot quéc gia chi c6 thé tir chdi cong nhan
viéc nudi con nudi néu viéc nudi con nudi do
trai v6i chinh sach cong cta qudc gia do, co
xem xét dén 1oi ich tot nhét cua tré em. Nhu
vay, dé cong nhan viéc nudi con nudi dugc
thuc hién & nhiing nudce thanh vién thi viéc
nudi con nudi khong dugc trai chinh sach
cong hodc trat ty cong, co tinh dén 1oi ich
clia tré em. Didu 23 Cong uéc La Hay con
quy dinh nhiing truong hop nu01 con nu01
dugc cac co quan co tham quyén cia qudc
gia ky két chimg nhan phu hop véi Cong
udc duge cong nhan co gia tri phap 1y ¢ cac
nudc thanh vién khac.

1.3 Theo phap ludt nuwoc ngoai

Viéc cong nhan quyét dinh nudi con
nudi dugc thyc hién & nudc ngoai la mot

van dé hét strc phuc tap'®, phu thudc vao
phap luét cia nude noi ngudi nhan con nuodi
thuong tra, dac bi¢t hon khi nudc nhan co
chinh sach han ché van dé nay hoac thuc
hién chinh sach han ché nhap cu'’. Nhiéu
truong hop viéc nuodi con nudi khong dugce
cong nhan ¢ nuéc ngoai dan dén hién twong
nhan con nuodi “que cut” (limping adoption);
diéu nay khong bao dam loi ich ciia tré em.

1.3.1 Theo phap ludt Phap

Trong khuon kho DUQT, quyét dinh
nudi con nudi ¢ nudc ngoai dugc duong
nhién céng nhan & Phap ma khong phai tién
hanh thu tuc cho thi hanh quyét dinh (ex-
equatur). HO so ghi chu quyet dinh nudi con
nudi phai day du cac gidy to, tai licu theo
quy dinh cta phap ludt, bao gdm ca gidy
ching nhan hoan tat thu tyc theo Piéu 23
Cong uoc La Hay, glay xac nhan khong co
khiéu nai, phan dbi viéc nudi con nudi &
nudc ngoai va viéc nudi con nudi cham dirt
hoan toan mdi quan hé giita tré em véi cha
me d¢ va khong thé hily bo. Vién Cong t tai
Tda an so tham c6 tham quyén rong Nantes
c6 thAm quyén xem xét cong nhan cac quyét
dinh nuéi con nudi d6i véi tré em sinh ra &
nuéc ngoai. Néu nhu Vién Cong t xét thay
viéc nudi con nuodi duge thuc hién & nudc
ngoai c6 hé qua phap 1y tuong tng v4i hinh
thirc nudi con nuoi tron ven theo quy dinh
ctia phap luat Phap thi quyét dinh nuéi con
nudi duoc ghi chu theo Piéu 370-5 Bo luat
Dan sy Phap'®. Trong truong hgp nay, Co
quan ho tich quéc gia Nantes tién hanh tha
tuc ghi cht cac quyét dinh nudi con nudi ddi
véi tré em sinh ra ¢ nudce ngoai. Viée ghi cht
nay cé gia tri nhu viéc 1ap gidy khai sinh cua

14 Khoan 2 Diéu 7 Hiép dinh hop tac v& nudi con nudi giira Phap va Viét Nam.
15 Dy thao Ludt cho phép cac cip vo chdng theo hinh thire PACSE nhan con nuéi. https://www.senat.fr/rap/109-334/109-

3341.html

16 Jean-Marc Bischoff. Dan luan so sanh, Tap chi RIDC.3-1985, trang 709.

17 Van Loon, Bdo cdo ndm 1989 vé viéc cho nhan tré em ¢6 nguén géc nudc ngoai lam con nudi, Poan 119.

18 http://www.diplomatie.gouv.fr/fr/adopter-a-1-etranger/les-conditions-de-l-adoption-internationale/
les-fiches-pratiques-pour-adopter-a-1-etranger/article/transcription-d-un-jugement-d-adoption
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tré em va gidy khai sinh gdc coi nhu khong
con co gia tri. Tuy nhién, ngoai viéc dugc
mang ho cua cha me nudi, tré em dugc nhan
lam con nudi van giir tén goi cii. Cha me
nudi Phap s& phai tién hanh thu tuc thay ddi
tén cuia con nuoi trude Toa thi chinh noi cha
me nuoi thuong tra.

Truong hop nudi con nudi & nudc
khong thude thanh vién Cong udc La Hay,
diéu kién cong nhan dugc quy dinh tai Piéu
370-5 B¢ luat Déan sy theo d6 quyét dinh
nuoi con nudi nudc ngoai phai dugce thuc
hién theo dting phap luat cua nudc ra quyét
dinh viéc nuoi con nudi. Theo an 1€ cua Toa
pha an Phap ngay 20/2/2007, co quan co6
thim quyén cong nhan phai kiém tra tinh
hop 1€ cua quyet dinh nudi con nudi, cu thé
1a thAm quyén giai quyét ciia tda an/co quan
nudc ngoai, tudn thu trat tu cong va khong
c6 gian 1an phap luat'®. Do khong chic chan
vé hé qua cua viéc nudi con nuodi dugc tuyén
O nudc ngoai c6 twong duong voi hinh thirc
nuoi con nudi tron ven theo quy dinh cua
phép luat Phap khong, cha me nu6i Phap co
thé tién hanh tha tuc nhan con nuéi lai mot
1an nita trude Toa 4n Phap. Pay 1a thuc trang
pho bién d6i véi cac truong hop nhan con
nuoi trudc khi Cong udc La Hay c6 hicu luc
thi hanh & Viét Nam.

1.3.2 Theo phap ludt Puc

Phép luat Buc c6 quy dinh tuong tu
nhu phdp ludt Phap, viéc nudi con nudi &
nudc ngoai dugc duong nhién cong nhan
ma khong phai qua thu tuc cho thi hanh
quyét dinh (exequatur), khi quyét dinh d6

NHA NUGC VA PHAP LUAT

tuan thu trat tu cong cuia Buc. Dao luat ngay
05/11/2001 quy chiéu dén Diéu 23 va Diéu
26 Cong udc La Hay va b sung Cong ude?
Quyét dinh nuoi con nudi duoc tuyén boi
cac co quan c6 thim quyén cua nudc ngoai
dugc duong nhién cong nhan va cé hé qua
cua viéc nudi con nudi theo hinh thirc tron
ven & Puc néu nhu viée nudi con nudi do
cét dut toan bo mbi quan hé gitra tré em véi
gia dinh gbc va viéc nudi con nudi khong
thé huy bo dugc; néu khong, quyét dinh nudi
con nuoi s€ c¢6 hé qua theo hinh thuc con
nudi don gian nhung c6 thé duge chuyén dbi
sang hinh thirc con nu6i tron ven trudc Toa
an giam ho cua Bac?'. Truong hop viéc nudi
con nudi dugc thuc hi¢n & nude khong thude
thanh vién cua Cong udc La Hay cling dugc
duong nhién coéng nhén, nhung viéc nudi
con nudi phai duoc co quan ¢ tham quyén
& nude ngoai tuyén theo luat tu phap quc té
Buc; viéc nudi con nudi khong dugc trai trat
tu cong cua Puc. Tuy nhién, hé qua cua viéc
cong nhan quyét dinh nudi con nudi d6 chi
han ché trong pham vi hé qua caa viéc nudi
con nuoi theo quy dinh phéap luat cua nudc
da ra quyét dinh. Trong trudng hop nay, cha
me nudi Ptrc ¢ thé tién hanh thu tuc chuyén
d6i sang hinh thirc nuéi con nudi trudc Toa
an giam ho?2. O Duc, viéc tuan thu trat tu
cong (cac quyén co ban) duoc dan chiéu téi
vi€c ton trong loi ich cao nhét cua tré em
dugc cho lam con nudi, trong dé viéc nudi
con nuoi phai cai thién diéu kién séng lau
dai cua tré em®. Vi vay, can phai d6i chiéu
loi ich tir vi€éc nhan con nudi vdi nhitng bét
loi tir viée cat dit moi lién hé gitia tré em
v6i gia dinh gbc cua tré; viéc danh gia moi

19 Sarah Legros, Cong nhan quyét dinh nudi con nudi qudc té theo phép ludt cua Dirc va Phép. http:/blogs.u-paris10.fr/
content/la-reconnaissance-des-adoptions-en-droit-allemand-et-droit-francais-pa

20 Congudc La Hay nam 1993 co hiéu luc thi hanh ¢ Puc tir ngay 01/3/2002.

21 Hu’(mg dan thuc t1en qudc té v& ho tich ciia Dirc, http // Jafbase fr/docUE/Allemagne/Allemagne Chap3a5-marsr2006.pdf

22 Uy ban quéc t& v& ho tich, Huéng din thyc tidn qubc t& vé ho tich ciia Dirc. http:/jafbase.fr/docUE/Allemagne/

Allemagne-Chap3a5-marsr2006.pdf

23 Sarah Legros, Céng nhan quyét dinh nudi con nudi qudc té theo phép lut cua Dirc va Phép. http:/blogs.u-paris10.fr/
content/la-reconnaissance-des-adoptions-en-droit-allemand-et-droit-francais-pa
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quan hé gita nguoi nhan con nudi va tré em
duoc nhan lam con nudi cling dugc Toa an
Purc coi la vi loi ich tot nhat cia tré em.

1.3.3 Theo phap ludt Italia

Italia 12 mot trong nhiing nudc cod
quan diém chit ché vé viéc cong nhan quyét
dinh nu6i con nudi duoc thuc hién & nudc
ngoai, nham phong tranh truong hop dua tré
em nhap canh vao lanh tho Italia mot cach
bat hop phap. Chinh vi vay, phap luat Italia
da dua ra ba diéu kién: cap vo ché)ng nhan
con nuodi trudc do phai dugc toa an tuyén
bb dii diéu kién nudi con nudi, quyét dinh
nudi con nudi phai phu hop vdi phap luat
cia nude ra phan quyét, va viéc nudi con
nudi khong duoc trai véi nhimg nguyén tic
co ban cua phap luét Italia vé gia dinh va tré
em?. Ngoai ra, cha me nudi Italia phai c6
thoi gian nudi thir tré em it nhit 13 6 thang,
thoi han nay c6 thé dugc kéo dai tuy thudc
vao o1 ich cua tré em. Toa an vi thanh nién
c6 thAm quyén quyét dinh hé qua cua viée
nuoi con nudi dugc thye hién ¢ nude ngoai.
Trong khudn khd Cong u6c La Hay®, quyét
dinh nu6i con nuoi duoc thuc hién & nudc
ngoai dugc cong nhan trudce toa an vi thanh
nién khi quyét dinh d6 khong trai v6i quy
dinh phap luat Italia, co gidy doéng ¥ cho
phép tré em dugc nhép canh va thuong tra
o Italia, gidy chu’ng nhén tuan thu quy dmh
ctia Cong udc do Uy ban con nudi quc té
thudc Hoi dong Bo trudng cap®. Viéc nudi
con nuodi dugc cong nhan s€ c6 hé qua cua
vi€c nudi con nudi theo quy dinh cua phap
luét Italia. Trudng hop giai quyét nudi con
nudi nudc ngoai khong thuoc pham vi Cong
wdc La Hay, cac quyét dinh nudi con nudi

dugc tuyén & nudc ngoai phai tudn thu cac
diéu kién vé viéc tir bo tré em vi thanh nién
hodc ¥ kién dong ¥ ciia cha me dé ddi voi
hinh thirc nu6i con nudi doi hoi phai cat dut
cac mdi lién hé?.

1.3.4 Theo phap ludt Tay Ban Nha

Ngay 28/12/2007, Nghi vién Tay Ban
Nha di thong qua dao luat sé 54 vé nudi con
nuoi quéc té, trong d6 quy dinh cu thé viéc
cong nhan cac quyét dinh nudi con nudi duge
thuc hién ¢ nude ngoai. O Tay Ban Nha, cac
quy dinh nay c6 tim quan trong dic biét vi
$6 luong tré em dugc nhan lam con nudi &
nude ngoai ngdy cang cao hon sb luong tré
em dugc nhan l[am con nudi & trong nudc.
Diéu 25 Luat di quy dinh cac quyét dinh
nudi con nudi & nudc ngoai duge cong nhan
theo cac PUQT va cac chuan muc qudc té
c6 hiéu luc thi hanh ¢ Tay Ban Nha, dac biét
la Cong uéc La Hay ndm 1993. Nhu vay, &
Tay Ban Nha, cic quyét dinh nudi con nudi
¢ nudc ngoai dugc duong nhién cong nhan
trir truong hop trai véi trat ty cong. Didu 23
Luat da dua ra khai niém trat ty cong trong
truong hop ap dung phap luat nudc ngoai,
c6 tinh dén loi ich cta tré em va nhitng mdi
lién hé thyc té & Tay Ban Nha.

Bén canh do, phap luat Tay Ban Nha
quy dinh, cic quyét dinh nudi con nudi &
nude ngoai khong theo khuén khd buQT
phal tuan thu cac diéu klen nhu vé thim
quyén ciia co quan giai quyét viéc nudi con
nuoi cua nudc ngoai theo quy dinh phap luat
cua nudc ra quyét dinh; viéc nudi con nuoi
phai tuan tha quy dinh phap luat cua nudc
duoc xac dinh theo quy dinh xung dot phap
luat ctia nudc noira quyét dinh; viéc nuoi con

24  Jean-Marc Bischoff, Dan luan so sanh, Tap chi RIDC.3-1985, tr. 710
25 Coéngudc La Hay nam 1993 c6 hi¢u luc thi hanh ¢ Italia tir ngay 16/11/2000.
26 Uy ban quéc té v& ho tich, Huéng din thuc tidn quéc té v& ho tich cta Italia. http://jafbase.fr/docUE/Italie/Italie-

Chap3a5 sept2006 pdf

27 Uy ban qubc t& v& ho tich, Hudng din thyc tidn qudc t& vé& ho tich cua Italia. http://jafbase.fr/docUE/Italie/Italie-

Chap3a5-sept2006.pdf
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nudi & nudc ngoai dugc cong nhan c6 h¢ qua
phap ly tuong duong véi hé qua cia viéc nudi
con nuoi theo quy dinh ctia phap luat Tay Ban
Nha. Cong chirc ho tich c6 tham quyén kiém
tra tinh c6 hiéu luc ciia quyét dinh nudi con
nudi dugc tuyén ¢ nudc ngoai khi thyuc hién
thi tuc ghi vao so ho tich®.

1.3.5 Theo phap luat Thuy Sy

Ké tir khi Cong u6c La Hay nam 1993
¢6 hi¢u lyc thi hanh ¢ Thuy Sy, quyét dinh
nuoi con nudi dugc thyc hién & nudc ngoai
dugc cong nhan ¢ Thuy S§. Truong hop
nhan con nudi khong thudc pham vi cua
bUQT, thi quyét dinh d6 dugc cong nhan &
Thuy Sy neu viéc nuodi con nuodi do co quan
¢6 thdm quyén cta nudc noi ngudi nhan con
nuodi thuong tra hodc nude noi ngudi nhan
con nudi/cap vo ch(‘A)ng nhén con nudi mang
qudc tich giai quyét. Truong hop hé qua cua
viéc nudi con nudi theo phap ludt nudc ngoai
c6 hé qua phap ly khéac voi hé qua cua viée
nuoi con nudi theo phép luat cua Thuy Sy thi
quyét dinh nudi con nudi d6 chi dugc cong
nhan theo h¢ qua cta phap luat cua nudc da
ra quyét dinh. Viéc ghi cha do co quan cap
tong noi nguoi nhan con nudi cu tri thyc
hién theo quyét dinh ctia co quan giam sat
cap tong. Truong hop nhan con nudi & nudc
ngoai dugc cong nhan va ghi vao s ho tich
s€ ¢o h¢ qua nhu truong hop nhan con nudi
tron ven dugc tuyén ¢ Thuy Sy*.

1.3.6 Theo phap ludt Quebec

Trong khudén khd Céng wéc La Hay
nam 1993, nguoi nhan con nudi trinh gidy
ching nhan hoan tat thu tuc theo Dbiéu 23
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trudc co quan con nudi trung wong Quebec
(SAI) va chuyén cho co quan trung wong to
khai h¢ tich Quebec, trong d6 ghi rd ho tén
cua tré em dugc nhan lam con nu6i. Khi co
quan trung vong Quebec xac nhan viéc nudi
con nudi tuan thu Cong udc s€ thong bao
cho co quan ho tich dé 1ap gidy khai sinh
moi cho tré em, trong do c6 ghi ho tén méi
cua tré em dugc nhan lam con nuoi*

Néu viéc nhan con nudi duge thuc
hién ngoai khuon khé Céng udc La Hay,
ngudi nhan con nudi phai tién hanh thu tyc
cong nhan quyét dinh nudi con nudi trude
toa an Quebec. Khi viéc nuodi con nuodi dugc
cong nhan, thu ky Toa an s& lap gidy khai
sinh mé&i cho con nu6i*'. Nhu vay, trude khi
Cong udc La Hay c¢o6 hi€u lyc ¢ Viét Nam,
cac quyét dinh cho tré em Viét Nam lam con
nuodi duge tuan thu theo Thda thuan gilra
Chinh phu tinh bang Quebec va Chinh phu
Viét Nam, theo d6 viéc cong nhan vi¢c nuoi
con nudi van dugc thuc hién theo thu tuc tu
phap.

1.3.7 Theo phap ludt Bi

Quyét dinh nudi con nudi dugc thuc
hién & nudc ngoai phai dugc cong nhan
trude khi tré em nhap canh vao Bi. Myc dich
ctia viée cong nhan quyét dinh nu01 con nudi
& nude ngoai nham xéac 1ap moi quan hé cha
me con mdi theo quy dinh phap lut cua Bi
dé con nudi co quéc tich Bi va c6 ho tén méi.
Thuec tién ¢ Bi cho thdy, viéc tir chdi cong
nhan quyét dinh nudi con nudi & nudc ngoai
vi nhiéu 1y do khac nhau nhu: vi muyc dich
nhap cu hodc 14n tranh quy dinh vé quéc tich
dé huong ché do bao hiém xa hoi hodc muc

28 http://www.mjusticia.gob.es/csSatellitePortal/1292426985275?blobheader=application%2Fpdf&blobheadername1=-
ContentDisposition&blobheadervalue1=attachment%3B-+filename%3DLoi_n_54 du 28 decembre 2007 sur

LAdoption_Internacionale (Adopcion_Internacional).PDF

29 Uy ban quéc té v& ho tich, Huéng dan thyc tién quéc té v& ho tich cua Thuy Sy. http://jafbase.fr/docUE/Suisse/Suisse-

Chap3a5.1.12juin2008.pdf

30 Nhén con nudi 6 nudc ngoai. http://adoption.gouv.qe.ca/fr_adopter-a-letranger
31 Nhan con nudi & nude ngoai. http://adoption.gouv.qe.ca/fr_adopter-a-letranger
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dich di du hoc ¢ Bi* hoac tré em khong nhat
thiét duoc nhan lam con nudi ¢ nudc ngoai
khi van song cung véi gia dinh goc.

Co quan con nuoi cua Bi x4c dinh h¢
qua phap 1y cua viéc nudi con nudi theo hinh
thirc tron ven hay don gian tuy thudc vao
phap ludt quéc gia cua nudc ra quyét dinh
nudi con nuoi. Sau khi viéc nudi con nuoi
duogc cong nhan, Pai st quan Bi tai nudc so
tai cap ho chiéu va thi thyc nhap canh cho
tré em; nguoi nhan con nudi trd thanh cha
me nuoi cua tré, tré em co quéc tich Bi néu
nhu ngudi nhan con nudi la nguodi Bi; can cor
vao quyét dinh cong nhan d6, cha me nudi
tién hanh thu tyc ghi ho tich cia con nudi
vao s0 ho khau ctia gia dinh & xa%.

2. Hé qua cua viéc nhéan tré em Viét Nam
1am con nudi & nudc ngoai

Viéc cong nhan quyét dinh cho tré em
Viét Nam lam con nudi ¢ nudc ngoai bao
gdm ca viéc cong nhan day du cac hé qua
phap ly cua viéc nudi con nuoi theo phap luat
ctia nuoc ky két ra quyét dinh (Phap)*, hoidc
theo phap luat cuia nudc nhan (Hoa Ky)*
hodc theo phap ludt cia nuéc ky két noi
hoan tat thu tuc nudi con nudi (Pan Mach,
Italia, Ailen va Thuy S§)%, noi tién hanh
viéc nudi con nudi (Thuy Dién)*” hodc quy
dinh mot cach gian tiép nhu hé qua phép ly
ctia viéc nudi con nudi s& giébng nhu nhitng
hé qua phat sinh tir viéc nudi con nudi dugc
thyc hién trong pham vi tai phan cua nudc

nhan (Canada, Quebec)®®. Trong cac hi€p
dinh hop tac song phuong vé nudi con nudi,
noi hoan tat thil tuc nuéi con nudi hodc noi
tién hanh viéc nudi con nuodi duogc hiéu 1a
nude nhan tré em hay nudc noi thuong tra
ctia ngudi nhan con nudi. Sau khi tién hanh
thu tuc cong nhan hodc cho thi hanh quyét
dinh nuoi con nuoi (exequatur), tré em Viét
Nam duogc nhan lam con nu6i dugc coi nhu
la ngudi con hop phap ctia ca nhan hodc cap
vo chdng ngudi nudc ngoai nhan con nudi.
Ké ca trong khudn khd DUQT song phuong
hay Cong udc La Hay, khé khan 16n nhat
khi tién hanh thil tuc cong nhan viéc nudi
con nudi chinh 1a su khac biét vé hé qua cua
viéc nudi con nudi theo quy dinh phap luat
ctia cac nude. Ddi voi nhitng nude quy dinh
hinh thirc nhan con nudi tron ven nhu Phap,
Bi, Thuy S¥, Italia... thi viéc cong nhan
quyét dinh nudi con nudi dugc thuc hién &
nudc ngoai vura 1a tha tuc xac nhan tinh hop
thirc, tuan thu trat tu cong, vira 1a viéc xac
dinh hé qua cua viéc nuodi con nudi & nudc
ngoai c6 twong ung voi hinh thirc nhan con
nuoi tron ven hay don gian theo quy dinh
phép luat cua nude nhan.

Dé c6 thé xac dinh hé qua ciia viéc nuoi
con nudi tron ven theo quy dinh cua phap luat
nude ngoai, cac nudc déu phai can ctr vao ¥
kién dong y cta cha me dé hodc ngudi giam
hd vé viéc chdm dit toan bd mbi quan hé
phap 1y ton tai trudc do gitra cha me dé va
tré em duoc nhan lam con nudi va viéc nuoi

32 O Bi, tir ngdy 01/9/2005 cho t6i ngay 31/8/2015, 576/4331 truong hop nhan con nudi quéc té chu yéu tir Cong-go,
Ghana, Cameroun, Rwanda va Thé Nhi Ky bi tu chéi cong nhan vi viéc nhan con nudi vi ly do nhap cu, l4n tranh quy
dinh v& qudc tich, dé huéng bao hiém xi hoi hozc dé di du hoc & Bi.

Theo http:/justice.belgium.be/fr/nouvelles/andere _berichten

33 http://justice.belgium.be/fr/themes et dossiers/personnes_et familles/adoption/adoption_a_letranger#rec
34 Pibu 15 Hiép dinh hop tic v& nudi con nudi giita Phap va Viét Nam
35 biéu 12 Hiép dinh hop tac v€ nudi con nudi gitra Viét Nam va Hoa Ky; khoan 1 Diéu 12 Thoéa thuén hop tac vé nuoi

con nuoi gitta Chinh phu Viét Nam va Chinh pht Quebec.

36 Didu 13 Hiép dinh hop tac v& nudi con nudi gitta Pan Mach va Viét Nam, biéu 13 Hiép dinh hop tac v& nudi con nudi
gitra Viét Nam va Italia, Piéu 13 Hiép dinh gilra Ailen va Viét Nam; Piéu 13 Hiép dinh giira Viét Nam va Thuy S¥.

37 Pidu 13 Hiép dinh hop tic v& nudi con nudi giita Viét Nam va Thuy Dién.

38 Dibu 12 Hiép dinh hop tic v& nudi con nudi giita Viét Nam va Canada.
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con nudi 1a khong thé huy bo duoc. Truong
hop tré em Viét Nam dugc nhan 1am con nudi
theo hinh thirc con nuo6i tron ven, tré em s€ co
ho, tén méi theo ho va tén ctia cha me nudi
nude ngoai; tré em c6 qudc tich nude ngoai;
cac quyén loi va nghia vu dugc xac dinh theo
quy dinh cta phéap luat nude ngoai.

Trudng hop co quan c6 thim quyén
cia nudc ngoai xac dinh h¢ qua cua viéc
nudi con nudi theo hinh thirc don gidn vi y
kién ddng ¥ ctia cha me dé hodc ngudi giam
ho khong dép tmg dugc hai yéu cdu néu trén,
tré em Viét Nam khong dwong nhién c6 qudc
tich nudc ngoai va quan hé cha me con nuoi
khong thay thé quan hé cha me con giira tré
em va cha me dé ma ton tai ddng thoi. Trong
truong hop nay, viéc nudi con nudi co thé
bi hiy bo. Trudong hgp viéc nudi con nudi
nudc ngoai tuong duong véi hinh thire nuoi
con nudi don gian, ngudi nhin con nudi cd
thé tién hanh thu tuc chuyén d6i sang hinh
thirc tron ven trudc toa an cd tham quyén
cia nudc noi ngudi nhan con nuodi thuong
tri theo Diéu 27 Cong ude La Hay.

Dbi v6i mot s6 nude nhu Thuy Sy va
Diic, néu viée nudi con nudi duogce thuc hién
ngoai khuon khd Cong wéc La Hay va hé qua
cua viéc nudi con nudi nudc ngoai khac véi
hé qua phép ly cta viéc nudi con nudi theo
quy dinh phép luat ctia nudc nhan thi viéc
duong nhién cong nhan chi lam phat sinh h¢
qua theo quy dinh ctua phdp luat cia nudc
d3 ra quyét dinh chir khong 1am phat sinh
hé qua cua viéc nudi con nudi theo quy dinh
cua phép luat cia nudc noi ngudi nhan con
nudi thuong tra. Dé tao mdi quan hé phap 1y
theo hinh thirc nu6i con nudi tron ven gitia
cha me nudi nudc ngoai va tré em Viét Nam
duogc nhan lam con nudi, thong thuong cha
me nudi nudc ngoai tién hanh tha tyc nhan
tré em lam con nudi mot 1an nira trude Toa
an c6 tham quyén ciia nudc ngoai nham lam
phat sinh hé qua cta viéc nudi con nudi tron
ven, ma khong lya chon tién hanh thu tuc
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cong nhan va ghi vao s6 ho tich viéc nudi
con nuodi dugc thuc hién ¢ nudc ngoai. Day
1a thii tuc gan nhur pho bién & cac nude chau
Au khi cong dan cta cac nuéc d6 nhan tré
em c6 qudc tich nudc ngoai trong do c6 tré
em Viét Nam lam con nuoi.
3. Pé xuit khuyén nghi

Viéc xac dinh hé qua phap 1y cia viéc
nudi con nudi theo quy dinh phap luét nude
ngoai co m01 quan hé chat ché vdi quy dinh
phap luat vé nudi con nudi clia nude goc n01
chung va Viét Nam noéi riéng, dic biét vé y
kién dong y cta cha me dé hoic ngudi giam
ho cua tré. Vi vy, dé bao dam tré em Viét
Nam dugc nhan lam con nudi & nudc ngoai
c6 day du cac quyén va loi ich nhu tré em
sinh ra & nudc nhan, phap luat Viét Nam can
c¢6 nhiing stra doi va bod sung cho phii hop
v6i thong 1€ quéc té, cu thé nhu sau:

Thir nhdt, nham tao diéu kién cho tré
em Viét Nam dugc ngudi nude ngoai nhan
lam con nudi theo hinh thire tron ven, phap
luat trong nuéc vé& nudi con nudi phai quy
dinh 1 ndi dung y kién dong y ciia cha me
dé hodc ngudi giam ho vé viéc cho tré em
lam con nudi: chidm dat toan bd cac mdi
quan h¢ trudc do gitra tré em dugc nhan lam
con nudi va cha me dé cua tré va viéc nuoi
con nudi 1 khong thé bj huy bo. Day 1a yéu
cau phd bién cua cac nudc nhan tré em nudc
ngoai lam con nudi.

Thir hai, Luat Nudi con nudi cua nudc
ta chua co6 quy dinh xac dinh luat &p dung
ddi véi hé qua cua viéc nudi con nudi co
yéu td nudc ngoai. Viée thiéu vang quy dinh
nay gay kho khan khi thuc hién. Trén thuc
té, tat ca tré em Viét Nam duoc nhan lam
con nuodi tai cac nudc ky két Hiép dinh hop
tac vé nudi con nudi véi Viét Nam va theo
Cong udc La Hay thi h¢ qua cua vi¢c nudi
con nudi do s€ dugc ap dung theo phap luat
ctiia nude ky két, noi thuong tra cua cha me
nudi. Nhu vay, Viét Nam da chép nhan toan
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bd ndi dung cua hé qué phap ly phat sinh tir
viéc cho tré em Viét Nam lam con nuoi 6 cac
nudce 1a thanh vién caa DPUQT vé nudi con
nuodi, bao gém ca viéc chdm dat hoan toan
moi quan hé phap 1y ton tai trudc do giira
cha me dé va tré em, trong do6 co6 ca quan hé
thira ké theo phap luat®, trong khi quy dinh
phap luat cua Viét Nam van coi con nudi
thudc hang thira ké thtr nhat.

Ngoai ra, néu khong quy dinh xac dinh
luat ap dung ddi voi hé qua ciia viée nudi con
nudi nudc ngoai thi viéc xac dinh hé qua ctia
viéc nudi con nudi ciing khong chic chan.
Vi vay, can thiét phai bd sung quy dinh xac
dinh luat ap dung d01 VO’l hé qua cua vi¢c
nudi con nudi c6 yéu td nudc ngoai, nham
tao diéu kién thuan lgi cho tré em Viét Nam
cling nhu tré em dugc nhan lam con nuoi
& nudc ngoai dé dang co duge dia vi phap
1y hop phép va day du tai nude noi tré em
thuong tru, sau khi dugc nhan lam con nudi.

Thir ba, vé viée cong nhan quyét dinh
nudi con nudi clia cac co quan co tham
quyén ¢ nudc ngoai. Piéu 30 Nghi dinh s6
19/2011/ND-CP huéng dan chi tiét mot sd
diéu ctia Luat Nudi con nudi quy dinh vé
viéc cong nhan va ghi chu cac quyét dinh
vé nudi con nudi giira cong dan Viét Nam
va tré em Viét Nam thuong tri ¢ nude ngoai
hodc tré em nudc ngoai, voi diéu kién viéc
nudi con nudi khong vi pham céc hanh vi
bi cdm theo Diéu 13 Ludt Nudi con nudi.
Trong khi d6, khoan 1 Piéu 431 B6 luat TH
tung dan sy nim 2015 quy dinh cic quyét
dinh, ban an vé hon nhan va gia dinh do Toa
an nudc ngoai hodc co quan c6 thim quyén
cua nude ngoai thuc hién dugc duong nhién

cong nhan néu khong c6 don yéu cau khong
cong nhan tai Vi¢t Nam dugc quy dinh tai
cac PUQT ma Viét Nam la thanh vién.
Ngoai ra, khoan 2 Diéu 125 Luat Hon nhan
va gia dinh nam 2014 quy dinh Chinh phu
ghi vao s6 ho tich cac viéc vé hon nhan va
gia dinh theo ban an, quyét dinh ctia Toa an
nude ngoai ma khong ¢ yéu cau thi hanh tai
Viét Nam hogc khong c6 don yéu cau khong
cong nhén tai Viét Nam. Tuy nhién, Luat Ho
tich nam 2014 chi quy dinh vé thi tuc ghi
vao s6 ho tich viéc nudi con nudi di thuc
hién & nudc ngoai va xac dinh Uy ban nhan
dan cép huyén noi thudng tra ciia cong dan
Viét Nam c¢6 tham quyén ghi vao s6 ho tich
viéc nudi con nuodi duge thuc hién & nudc
ngoai. Nhitng quy dinh khong théng nhat
néu trén lam phat sinh nhiing vudng mic,
kho khan khi c6 yéu ciu ghi vao s6 ho tich
viéc nuoi con nudi duoc thuc hién ¢ Toa an
nude ngoai khi ca ngudi nhan con nudi va
con nudi Viét Nam déu khong thuong tra ¢
Viét Nam.

D61 véi mot sb truong hop nhan tré
em Viét Nam hoc tdp c6 thoi han ¢ nudc
ngoai duoc Toa 4n nudc ngoai giai quyét
cho 1am con nudi, phia Viét Nam va quéc
gia c6 lién quan chua thdng nhit xac dinh
c¢6 thudc pham vi diéu chinh cua Cong udc
La Hay khong, nén viéc cong nhan céc
quyét dinh nudi con nudi dé sé rat kho khan.
Néu mot bén vi pham quy dinh cta Cong
udc thi viéc cong nhan con nudi con nudi
nay s& anh hudéng dén cac nghia vu qudc té
ctia Viét Nam*. Mat khac, néu khong cong
nhan cac quyét dinh nudi con nudi nay thi
lgi ich cua tré em khong dugc bao dam khi

(Xem tiép trang 47)

39 Nguyén Cong Khanh Giai quyet xung dot phap luat va xung dot tham quyén vé& nudi con nudi co yéu té nude ngoal
trong tu phap qubc té, Ky yéu hoi thao “Mot sb van dé thuc tidn vé& quan hé nhan than va tai san trong tu phap qubc

t&”; Ban dich Nha Phap luat Viét-Phap, 2005, tr. 39

40 Pham Hd Huong, Thuec tién 4p dung cac quy dinh v& tu phép quéc té tai cac co quan hanh chmh nha nuéce, Bao cao két

qué d@ tai nghién ctru khoa hoc cip Bo “Co sé 1y luan va thyc tién x4y dung Ludt Tu phap qudc té

KHPL, nam 2016, tr. 200.
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1. Nhan dang viéc giao duc tré mic ching
tu ky

Tu ky 1a mot khuyét tat phat trién
va ton tai subt doi. Ban chat khuyét tat va
nhitng biéu hién cua ty ky dugc ghi nhan
tuong minh trong cac van kién cua Lién

Bai viét luan giai vé quyén tiép can gido duc hoa nhap cua tré tu ky
va ggi md nhiing cach thire tuan thi cam két quoc t€ phu hop véi diéu
kién thuc té ctia Viét Nam.

This article provides the discussions of the rights to inclusive
education for the autistic children. It also presents recommendations
for compliance with the international convention under current
context of Vietnam.

hiép qudc (LHQ) ciing nhu céc tai liéu tham
chleu chuyen mdn chinh thirc cia T6 chie Y
té thé giGi'.

Yéu kém vé cac ki ning x3 hoi, rdi
loan ngdn ngir hoac khong c6 ngdn ngir, cac
hanh vi 13p lai khic thuong lam cho nguoi

1 Pai hoi déng LHQ, A/RES/62/139, WHO, International Classification of Diseases- ICD-10-CM, F84.0

NGHIEN cUU
S623(351) T12/2017\_ LAP p|-|Ap| 23



NHA NUGC VA PHAP LUAT

tu ky gép kho khan trong cudc song, giao
tiép, tu phuc vu ban than, nhan dién cac moi
nguy hiém ciing nhu trong hoc tap k¥ ning
moi. Khac voi nguoi mang khuyét tat hiru
hinh, vé bé ngoai binh thuong cia nguoi
mic chimg tu ky 1am cho ho khé duoc chap
nhan, thong cam vdi tinh trang sac khoe
tam than cia minh, Nhiing tmg xur ky la, bat
thuong ciing c6 thé dem dén nguy hiém cho
nguoi xung quanh hodc chinh ban than ho.

V61 nhitng han ché do khuyet tat gay
ra, nguoi khuyet tat noi chung va ngudi mac
chung ty ky rat khé tlep thu tri thirc. Viéc
hoc cua ho khong thé giéng véi cac ban
bé dong lta, ho can nhitng hinh thire gido
duc phu hop vé6i dic diém riéng cua minh.
Viéc phan tich, danh gid nhu cau gido duc
dac bi¢t (special education needs - SEN) cua
ngudi khuyét tat da hinh thanh nén hé thong
gido duc dic biét (special education) khap
thé gidi v6i nhitng chuyén nganh cu thé, phu
hop voi timg nhom, dang tit. Trén co s¢ xac
dinh nhu cau glao duc ddc bi€t, nhom céc
hoc sinh duoc xac dinh dé cung cap cac dich
vu g1a0 dyc khéac nhau hodc b6 sung phu
hop v6i nhitng nhu cau do.

Chuong trinh gido duc dac biét co thé
duogc thyc hién theo cac phuong thire: Gido
duc hoa nhdp (inclusive education) - giao
duc chung ngudi khuyét tat véi nguoi khong
khuyét tat trong co so gido duc; Gido duc
chuyén biét - (Segrerated education) gido
duc danh riéng cho nguoi khuyét tat trong
co sO gido duc; Gido duc ban hoa nhdp -
két hop gitta gido duc hoa nhap va gido duc
chuyén biét cho nguoi khuyét tat trong co s&
giao duc®. Hinh thirc ban hoa nhép nay con
co tén goi la gido duc hoi nhap (intergrated
education).

Pbi v6i nhom hoc sinh c6 chung tu
ky, tir nhitng dic diém cot 16i cua khuyét tat
la yéu kém vé giao tiép, cam xtic, mdt sb

hoc sinh ¢ thé dé bi kich dong, pha phach
hogc ¢6 nhitng hanh dong vo ky luat, dé lam
phién hoc sinh khéc, nhu cau gido duc dac
biét ciia ho s& c6 thé can dén mot cach tiép
can gido duc thay thé hon 1a nhitng gi ap
dung cho hoc sinh khéng mic chung tu ky.
Diéu nay dan dén khuynh huéng tich nhom
tu ky ra thanh cac 16p, truo’ng chuyén biét
hodc chi danh mot thoi gian ngin dé hoc
chung védi cac ban cung Itra, con lai ho duoc
t6 chtrc hoc & cac phong, 16p riéng theo mo
hinh ban hoa nhéap. Tuy vay, thuc tién gido
duc dic biét trén thé gidi cho thay, tinh hiéu
qua cua gido duc hoa nhap 1a cao nhit dbi
v6i tré khuyét tat noi chung va tré tu ky noi
riéng.

Trong gido duc hoa nhap, tré khuyét
tat duoc hoc & mdi truong binh thudng, hoc
& trudng gan nha nhét va voi ban bé cing
lra tudi. Chuong trinh va phuong phap &
day s& duogc diéu chinh, d6i méi cho phu hop
v6i nhu cau, nang lyc cia cac em. Tré em
duoc giao luu, tuong tac vdi cac ban binh
thu’orng, 1am cho cdc em phat trién toan dién
hon va thich ung t6t hon v6i méi truong
x4 hoi. Piéu nay ciing co tac dung tich cuc
dbi voi ca nhiing tré¢ khong khuyét tat trong
phat trién toan dién vé nhan cach va tng xur
x4 hoi.

Giao duc, cho dén nay, dugc xem la
hinh thitc chinh cta viée diéu tri khuyét tat
tu ky, vi nd cdi thién cac ky nang hoac kién
thirc - khong chi tri thirc hoc thuat ma con
cac ky nang xa hoi, ky nang thich tmg vai
tinh huong ngon ngu va truyen thong; giam
céc van dé vé hanh vi; n6 gitp tré phat trién
tinh doc 1ap va trach nhiém ca nhan’.

Khong chi 1a bién phap hay phuong
thire diéu tri, hd tro, gido duc con 1a mot
quyén quan trong cua tré em mic ching tu
ky. Piéu nay duoc khang dinh trong phap
luat qudc gia va qudc té.

2 Dinh nghia cua cac phuong thire nay duoc st dung theo Ludt Ngudi khuyét tat nam 2010, Diéu 2.
3  Lord, C, & McGee, J. P., Educating children with autism, National Research Council, National Academy Press,

Washington DC, USA 2001, trang 12.
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2. Giao duc hoa nhap la quyén con nguoi

Giéo duc hoa nhap, nhu da néu, 1a mot
phuong thirc diéu tri khuyet tat tu ky quan
trong. Nhung dong thoi, n6 con la quycn
con ngudi dugc cac van kién phap ly quoc
té ghi nhan.

Nguoi khuyét tat, trong d6 c6 nguoi
mac chimg ty ky, duogc coi 1a nhom thiéu
s6 I6n nhat thé gioi* va cling la mot trong
nhirng nhém dé& bi tén thuong nhét, vi tinh
trang khuyét tat khién ho da va dang phai
chiu nhung thiét thoi trén tt ca phuong dién
ctia doi song xd hoi, trong d6 phai ké dén
linh vuc hoc tap.

Su phat trién cta luat quoc té da nhin
nhan d6i voi tinh trang khuyét tat la mot van
dé xa hoi chir khong phai 1a van dé y té, va
xéc 1ap su dich chuyén tir phuong thirc tiép
can theo hudng nhén dao sang huong nhan
quyén. Theo nghia do, cac quoc gia pha1 co
nghia vy bao dam ngum Kkhuyét tat c6 duoc
co hoi dé tham g1a cac hoat dong xa hoi va
c6 mdt cudc song gidng nhu thanh vién khac.
Thira nhan viéc loai trir hoc sinh khuyét tat
khoi hé thong truong hoc phd thong la mot
van d& 16n toan cau, khong thuan tiy 1a di
nguoc lai cac g1a tri dao dtrc, nd con la viée
vi pham quyén con nguoi theo ludt nhén
quyen qudc té. Quyen tiép can gido duc cua
ngucn khuyct tat, vi vy chinh 13 quyén tiép
cdn giao duc hoa nhdp.

Cong uoéc LHQ vé Quyén nguoi
khuyet tat (CRPD) nim 2006 khang dinh,
ngum khuyét tat can dugc dam bao quyen
gido duc hod nhdp & cac cap, bat ké tudi tac,
khong phan biét ddi Xtr va trén co s¢ binh
dang vé co hoi. Cac qudc gia thanh vién can
dam béo rang: “Ngucn khuyét tat khong bi
loai khoi h¢ thong gido duc pho thong vi ly
do khuyét tat, va tré em khuyet tat khong bi
loai khoi gido duc tiéu hoc bat budc, hoic

~N N L B

Cong udc LHQ vé quyén tré em (CRC) 1989, Didu 23.3.
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gidao duc trung hoc, trén co s sy khuyét
tat” va "Nguoi khuyét tat c6 thé tiép can
gido duc hoa nhap ti€u hoc va trung hoc co
$G, co chat luong va mién phi trén co sd binh
dang vo1 nhitng nguoi khac trong cung cong
d6ng ma ho sinh sdng".

Mac du CRPD la cong cu rang budc
phép 1y dau tién bao vé quyén tiép can gido
duc hoa nhép, nhung y tuong nay, thuc ra
da dugc thé hién trong cdc van kién quoc té
mang tinh chét khuyén nghi hoac bét budc
da dugc thong qua trudce do.

Cong ude vé Quyen tr¢ em (CRC)
1989 1a diéu udc duy nhat c6 chua cac diéu
khoan vé gido duc hoa nhap cho tré em va
thanh nién c6 khuyét tat. Cong udc nay quy
dinh céc quoc gia thanh vién cong nhén tré
em co6 khuyét tat vé tinh than hay thé chét
dugc huong mot cude séng tron ven va day
du trong nhitng diéu kién dam bao pham gia,
thuc day kha nang ty lyc va tao diéu kién
cho tré em tham gia tich cuc vao cong dong.
Cong wdc nay yéu cau cac qudc gia "Trén
co sO thira nhan cic nhu cau dic biét cta
tré em khuyet tat, sy giup do danh cho tré
em khuyét tat pha1 duoc cung cap mién phi,
bat ky khi nao co thé, tinh dén kha nang tai
chinh ctia cha me hay nhiing nguoi khac
cham soc tré em khuyét tat va s& duoc tru
tinh sao cho dam bao rang tré em khuyét tat
duoc tiép can hiéu qua va dugc gido duc,
dao tao"’.

Ngoai CRC 1989, trude khi c6 CRPD
2006, cac van kién qudc té chi mang tinh
chat khuyen nghi cha khong rang budc nghia
vu dbi voi cac quoc gia. Chang han, Tuyen
b thé glO’l‘ vé gido duc cho moi ngudi: Pap
ung nhu cau hoc tap co ban nam 1990 cua
UNESCO dé néu rang "can phai thyc hién
cac bude can thiét dé tiép can binh dang
trong tiép can giao duc téi moi loai nguoi

Gary L Albrecht, Encyclopedla of Dlsablhty, SAGE Publication, Volume 5, 2005, trang 2294.
Cong udc LHQ ve quyen cua nguoi khuyet tat (CRPD) nam 2006, Diéu 24.2.a.
Cong udc LHQ vc quyen ctia ngudi khuyét tat (CRPD) nam 2006, Diéu 24.2.b.
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khuyet tat nhu 13 mot phan khong thé tach
roi ctia hé théng gido duc"s.

Dai hoi dong LHQ nam 1993 da thong
qua Quy tic tiéu chuan vé binh dang co
h01 cho nguoi khuyet tat, khuyen nghl rang

"gido dyc cho nguoi khuyet tat can phai la
mot phan khong the tach roi cua viéc 1ap ké
hoach gido duc qudc gla Xay dung khung
chuong trinh dao tao va vi¢c td chirc céc
truong hoc™; "Gido duc ¢ cac truong hoc
chinh théng can cung cap thong dich Vlen
va céac dich vu hod trg thich h0’p khac"
"Hinh thirc tiép can phu hop va cac d1ch
vu hd tro, duogc thiét ké nham dap tng nhu
cau cua nguoi khuyét tat, phéi duoc cung
cap day du"". Tuy nhién, Quy tic nay cling
thtra nhan rang, "trong truong hop hé théng
tI’lIO’Ilg hoc pho thong chua du dap ang nhu
cau cua tat ca nhung nguoi khuyet tat, giao
duc dac bi€t co thé duoc coi 1a giai phap,
nhung la nham muc dich chuan bi cho hoc
sinh ¢6 thé hoc tap trong hé thong truong
pho thong™"!,

Tuyen bd Salamanca cua UNESCO
nam 1994 néu r9, cac tru:ong phd thong phai
bao dam chat luong gido duc cho tat ca hoc
sinh, ké ca hoc sinh khuyet tat, ma khong
phan bi€t dya trén yé€u ciu hd trg cao hon
ma ho co the can t6i: "Nhiing ngudi c6 nhu
cau hoc van dic bi¢t phai dugce ti€p cén vai
cac trudng hoc phd thong va chung pha1
c6 kha nang dap Umg nhiing nhu cau nay";
"Cac tru’(‘mg hoc phd thong véi dinh hu’(’)’ng
bao dung nay 1a phuong tién hi€u qua nhat
dé chong lai thai do phan biét, tao ra cac
cong dong chao don, xdy dung mot xa hoi
hoa nhdp va dat dugc su gido duc cho moi
ngudi"'2,

Dic biét, Dién dan gido duc thé giéi
(World Education Forum) t6 chtic & Dakar,
Senegal nam 2000 dé ra Tuyén bé thé gioi vé
gido duc cho moi nguoi nhin manh rang, hé
théng giao duc phai mang dinh huéng hoa
nhép va dap ung linh hoat v6i hoan canh va
nhu cdu cua tit ca ngudi hoc®.

DPén nam 2006, dya trén nhitng tién dé
nay, CRPD 2006 di rang budc phap ly ddi
v6i khai niém "gido duc hoa nhap", dugc
cong nhéan la phuong tién duy nhat de dam
bao quyen duoc hoc tap vdi tinh cach la
mot quyén con ngum cho tat ca hoc sinh,
ké ca nguoi khuyét tat. Boi I€, viéc loai trur
hodc ngin can bat ky mot ai d6 ra khoi hé
thdng gido duc phé thong, du ho c6 thé dugc
hoc riéng, déu 1a mdt su vi pham quyén
duoc hoc tap cua hg. No6i cach khac, CRPD
dua dén mot cach nhin méi vé quyén tiép
can gido duc hay quyén dugc hoc tap, thuc
ra 13 quyén tiép can gido duc hoa nhap.

Pé thyuc hién quyén tiép can gido duc
hoa nhap, CRPD 2006 quy dinh céc quoc gia
phai tao diéu kién hop 1y cho ngum khuyet
tat trén co s¢ nhu cau ca nhan nguoi khuyét
tat; cung cép trg giap can thiét trong hé
thong gido duc pho thong dé duogc gido duc
hi€u qud; cung cap cac bién phap trg gitp
ca biét hoa c6 hi¢u qua, trong moi truong
thé hién su phat trién xa hoi va khoa hoc ky
thuat cao nhét, phu hop v6i muc dich hoa
nhap tron ven'4,

3. Nhirng thach thic cua gido duc hoa
nhap & Viét Nam

3.1 Kh6 khan vé thé ché
Xac dinh tiép can gido duc hoa nhap

8  UNESCO, Tuyén ngon thé gioi vé gido duc cho moi ngudi: Nhu ciu hoc tap co ban, 1990, Didu 3.5.
9  Pai hoi ddng LHQ Resolution 48/96 Standard Rules on the Equalization of Opportunities for Persons with Disabilities

(A/RES/48/96), 20.12.1993, Quy tic 6.1.

10  Pai hoi ddng LHQ Resolution 48/96, tldd, Quy tic 6.2.

11 UNGA Resolution 48/96, tldd, Quy tic 6 (8).

12 UNESCO, Hbi nghi thé giéi vé gido duc dic biét: Tiép can va binh ding, Tuyén bb Salamanca va Khung hanh déng vé

Gido duc dac biét, Salamanca, 7-10.6.1994, doan 2 va 3.

13 UNESCO, World Declaration on Education for All: Meeting Basic Learning Needs.
14 Cong udc LHQ vé quyén cua nguoi khuyét tit (CRPD) ndm 2006, diéu 24.2.c.d.e.
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1a quyén cua ngudi khuyet tat cling nhu moi
tré em khong khuyét tat khac da hinh thanh
nén nhing nghia vu rat ning né dbi voi cac
quéc gia Piéu luon kho khin trong thyc
hién g1ao duc hoa nhép, do 1a nguon luc, dac
biét & cac nudc dang phat trién. Hé thong
cac truong pho thong can mot lugng kinh
phi khong 16 dé xay dung céc phong hd trg
tri liéu cho hoc sinh khuyét tat, ma tu ky chi
13 mot trong rat nhiéu cac dang tat co trong
cac hoc sinh. Dong thoi vai né 1a lyc lu’orng
gido vién gido duc dic biét phu hop voi cac
dang tat d6 ma vi¢c dao tao khong thé hoan
tat ngay lap tuec. Quyén tiép can gido duc
hoa nhap ctia ngudi khuyét tat noi chung va
nguoi mac chu’ng tu ky noi riéng da gay ra
nhiéu tranh cai trong gidi lam chinh sach,
gi61 hoc thuat va ca nhirng nguoi hoat dong
xa hoi, khong chi riéng ¢ Viét Nam ma trén
toan thé gidi.

Mot mit, dé dap tng quyén nay, cac
truong cong 1ap s& phai gip rat bd sung luc
luong gido vién c6 chuyén mon gido duc
dac bi¢t ma khong phai luc nao dia ban cua
ho ciing xuat hién hoc sinh khuyét tat. Viéc
dau tu co so vat chat va dao tao hang loat s&
géy lang phi 16n. Hon nira, cac dang Kkhuyét
tat hét sirc khac nhau tir khuyet tat tri tué,
tam than dén nhing khuyet tat hiru hinh nhu
khiém thi, khiém thinh, van dong,. .. kho ¢o
O 8¢ truong 16p nao co thé c6 d6i ngil gido
vién day du va san sang don nhan cac hoc
sinh & tat ca cac dang khuyet tat, con b nay
tham chi c6 thé 1én dén hang trdm nguoi.
Ngoai ra, & nhiéu nudc, hé thdng cac trudng
chuyén biét hung hau von di duoc dau tu
t6t ca co so vat chat 1an nhan sy tir 1au doi
va nhiéu trong s6 d6 thanh lap mang muc
dich tir thién, s& hoat dong nhu thé nao khi
ma gido duc chuyén biét chi 1a sy lya chon
thir ba trong viéc dap tmg nhu cau gido duc?
Béi vay, nghia vu "tao diéu kién hop ly cho
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ngudi Kkhuyét tat trén co' s¢ nhu cdu c4 nhan"
dé thuc hién quyén gido duc hoa nhép trong
biéu 24 khoan 2 diém b cua CRPD 2006 bi
chi trich kha nhiéu, thdm chi ngay cé trong
gidi lam gido duc dac biét's.

Mit khac, vé phia cong dong dan cu,
viéc trong 16p cua con minh ¢6 nhiing hoc
sinh khuyet tat c6 thé gdy ra nhing quan
ngai nhat dinh. Pic biét, ccac hoc sinh méc
chimg tu ky c6 thé gay mat trat tw, quiy pha
va lam phién cac ban cung 16p. Viéc dua
hoc sinh ty ky vao 16p hoc thong thuong c6
thé anh huong dén quyen cua cac hoc sinh
khac. Dleu nay dan dén cac truong va phu
huynh muén tré méac ching tu ky hoc tap
¢ nhirng moi trudong chuyén biét voi nhiing
gido vién co ky thuat chuyén biét chir khong
phai nhiing 16p hoc binh thuong.

Ciing can lyu ¥ rang, v6i nhiéu dang
khuyét tat, dic biét 1a khuyét tat tu ky, hoc
tap chinh 1 phuong thirc diéu tri, 1a cach dé
cham séc strc khoe tam than va tri tué cho
nguoi khuyét tat. Khi d6, giao duc dic biét
duoc ap dung v6i nhitng quy trinh nghi€ém
ngit va tén thoi gian, chang han véi tri liéu
hanh vi, tri liéu am nglr v6i nhitng tru:ong
hop tu ky néng c6 thé lén dén 20 gid hoc
tap gom 1 thay - 1 tro. Trong nhiing truong
hop nhu vay, viéc dua tré vao 16p hoc binh
thuong 1a diéu khong tudéng va co hai doi
v6i chinh hoc sinh do. Nhiéu nha giao duc
cho ring, thuc hién quyén duoc glao duc
bang cach cung cap cac dich vu gido duc
cho ngudi khuyét tat ma kha nang hoa nhap
thap, kha nang tiép thu kién thirc /qua chénh
1éch so voi cac ban cung lorp, den mot noi
chét luong cao, th1et thuc va san c6 quan
trong hon 1 c6 gang dua cac hoc sinh nay
vao hoat dong gido duc chinh théng theo
hinh thirc giao duc hoa nhap'®.

Nghia vy "tao diéu kién hop 1y cho

15 David Marshall, Craig Goodall, The Right to Appropriate and Meaningful Education for Children with ASD, Journal
of Autism and Developmental Disorders, Vol 45, Nr. 10, 2015, tr. 3162.
16 David Marshall, Craig Goodall, The Right to Appropriate and Meaningful Education for Children with ASD, tldd,

tr. 3166.
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nguoi khuyét tat trén co s¢ nhu cAu c4 nhan"
dé thyc hién quyén tiép can gido duc hoa
nhap trong CRPD 2006 duoc xem 1a chong
lai Pidu 23 khoan 3 cua CRC 1989. Theo
CRC 1989, viéc cung cap cac dich vu glao
duc, dao tao mién ph1 phu hgp v6i nhu cau
dac biét cua ngudi khuyét tat "bat ky khi
nao cé thé, tinh dén kha nang tai chinh cua
cha me¢ hay nhfmg nguoi khac cham séc tré
em khuyét tat". Cac to chtrc bénh vuc nguol
khuyet tat chi trich rat nhiéu quy dinh nay
boi vi tur ngu cua no tao ra cc quyen dua
vao cac nguon lyc san c6 "khi nao co thé".
Dleu nay la mot nghia vu cua luat nhén
quyén qudc té nhung v6 hinh trung, n6 lai
trao mot kha nang trén tranh nghia vy do,
cac quoc g1a s& c6 thé khong phan b6 ngudn
luc cho giao duc tré em c6 nhu cau dac biét
voi 1y do 1a "khong san co"'.

Theo quan dlem phap ly, khong cé
su dong thuan cao vé viéc dinh nghia khai
niém "gido duc hoa nhap". Ngay ca CRPD
2006 ciling khong dua ra mét dinh nghia rd
rang. Tuy nhién, diéu chic chan 13 n khong
phéi gido duc tai cac truong hoc chuyén
biét danh riéng cho tré khuyét tat, dac bi¢t
1a khi nhitng ngudi khuyét tat tir chdi hoc
tai tru’ong d6 ma lai khong c6 mot lya chon
khac & cac truong pho thong dai tra. Dudi
g6c do phap ly, quyén tiép can gido duc hoa
nhap chi don gian la trao co hoi nhap hoc vao
cac trtrong hoc phd théng cho tré em khuyét
tat ma khong phu thudc cac nhu cau dic biét
cua ho. Khong tré nao bi loai tra khoéi truong
vi 1y do khiém khuyét vé thé chat hogc tinh
than. Gido duc hoa nhap cong nhén rang tat
ca tré em déu khac nhau vé cac dic diém ca

nhén nhung glong nhau vé quyén di hoc. Y
tuong v€ nén giao duc hoa nhap Xuét phat
tur thye trang mot s tré em, vi nhiing khlem
khuyet hodc cac hoan canh khac, c6 nhu cau
gido duc dic biét, han ché ho du’oc hudng
loi tr gido duc pho thong danh cho tré em ¢
cung d6 tudi. Bang cach tinh dén su da dang
gilta nguoi hoc, ché do glao duc hoa nhép
dugc dat thanh mot khai niém phap ly nham
chéng lai thai do phén biét d6i xur, gop phan
tao ra cac cong dong nhan &i va chao don,
dat duge myc tiéu "gido duc cho moi nguoi"

cung nhu nang cao chat luong va hi¢u qua
cua gido duc cho nhitng ngudi hoc khong ¢
khuyét tat's.

Theo Van phong Cao uy LHQ vé
quyén con ngudi (OHCHR), vigc dua glao
duc hoa nhdp thanh mot quyén con ngudi
vao CRPD 2006 la "mdt qua trinh cong
nhan: (a) nghla vu x04 bd nhung rao can han
che hodc cdm tham gia, va (b) nhu cau thay
d6i van hoa, chinh sach va thyc hanh cua cac
truong chinh thong dé dap tmg nhu cau cua
tat ca hoc sinh, ké ca nhiing nguoi c6 khuyet
tat". Muc tiéu nay doi hdi sy phu hop gnra
phong cach va ty 1€ hoc tap khac nhau va
dam bao chat lugng gido duc thong qua cac
chuong trinh hoc phu hop, sap xep to chtc,
chién lugc glang day, st dung nguon luc va
hop tac giita cac cong dong'. Puong nhién,
trong qué trinh sap xép va hop tac dy, nha
nudc phai dong vai tro chu dao.

Viét Nam da ky két CRPD tir ndm
2007, phé chuan Cong udc nay tirnam 20142°
va thtra nhén gido duc hoa nhdp dugc coi
13 mét phwong thire chii yéu, bén canh giao
duc ban hoa nhap va gido duc chuyén biét dé

17 Rachele Cera, National Legislations on Inclusive Education and Special Educational Needs of People with Autism in
the Perspective of Article 24 of the CRPD, in trong Fina, V.D. Cera, R. Protecting the Rights of People with Autism in
the Fields of Education and Employment: International, European and National Perspectives, Springer International

Publishing, Cham 2015, trang 88.

18 Van phong Cao uy LHQ vé quyén con ngudi (OHCHR), The right to education of persons with disabilities. Report of
the Special Rapporteur on the Right to Education, 19.2.2007, doan 9.
19 Vin phong Cao tiy LHQ v& quyén con ngudi (OHCHR), Thematic study on the right of persons with disabilities to

education (UN Doc A/HRC/25/29), 18/12/2013, doan 7.

20 Nghi quyét ciia Qudc hoi s6 84/2014/QH13 ngay 28/11/2014 vé viéc phé chuin Cong wde cia LHQ v& quyén ctia nguoi

Kkhuyét tat, diéu 1.
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giéo duc nguoi khuyét tat2'. Quyén tiép can
gido dyc khong dugc minh dinh trong Luat
Nguoi khuyet tat nam 2010, nhung né dugc
nhic dén nhu viée "dugc hoc van hoa, hoc
nghe bén canh céc quyen khac?. Pang luu
¥ 1a Luat Nguoi khuyét tat nam 2010 khong
coi gido duc hoa nhap 1a quyén, ma chi nhin
nhan nd la mét trong cac phuong thic gido
duc nguoi khuyét tat. Gido duc ban hoa nhap
va gido duc chuyén biét van dugc nhic t6i
nhu 12 mot trong nhitng lya chon cua nguoi
khuyét tat hodac dugc thuc hi¢n trong truong
hop chua du diéu kién dé nguoi khuyét tat
hoc tap theo phuong thie gido duc hoa nhap
va Nha nudce khuyén khich ho tham gia hoc
tap theo phuong thire giao duc hoa nhap23
Diéu nay c6 sy khong tuwong thich véi Diéu
24 cta CRPD nam 2006 du theo kha sat voi
ndi dung cua gido duc dic bi¢t, muc gido
duc hoa nhép chi nén 4p dung cho nhiing
hoc sinh khong cé khoéng cach qué xa vé
kha nang nhén thire so voi ban bé cung trang
lira. N6 ciing phtt hop véi diéu kién ma giao
dyc dac bi€t ¢ Viét Nam con chua phat trién.
Céac dich vy gido duc dac biét chua thé c6
dugc tai cac truong phd thong va khi do, lua
chon cac truong chuyén biét hoac hinh thire
ban hoa nhép 1a can thiét.

Trong nhiing ndm qua, Chinh phu da
ban hanh Ké hoach hanh dong qudc gia gido
duc cho moi nguoi giai doan 2003-2020; Céac
B0, nganh da ban hanh 02 Thong tu quan
trong: Thong tu lién tich sb 58/2012/TTLT-
BGDDT-BLDTBXH ngay 31/12/2012 Quy
dinh Ve diéu kién, thu tuc thanh 1ap, hoat
dong, to chtrc lai, giai thé Trung tam Hb
trg phat trién glao duc hoa nhap va Thong
tu lién tich so 42/2013/TTLT-BGDDT-
BLDTBXH-BTC ngay 28/12/2013 quy dinh
chinh sach vé gido duc ddi voi ngudi khuyet
tat. Cac van ban trén 1a co s& phap ly dé thuc
hién nhitng chinh sach hd trg nguoi khuyet
tat tiép can cac co hoi hoc tap ¢ nhiéu cap

21 Ludt Ngudi khuyét tat nam 2010, Diéu 28.
22 Ludt Ngudi khuyét tat nam 2010, Diéu 4.d.
23 Ludt Nguoi khuyét tat nam 2010, Diéu 28.
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hoc va trinh d¢ dao tao; vu dai déi véi nha
gido, can by quan ly tham gia cham soc, gido
duc tré khuyét tat.

Tuy vay, ngay chinh trong hoat dong
gido duc ddc bi€t nay cling phat sinh nhiéu
dlem ma phap ludt chua quy dinh hodc tiéu
chuan hoa. Nganh gido duc dic biét con non
tré, moi duge Bo Giao duc va dao tao cho
trién khai dao tao va chua du chuyén gia. B6
cling chua thé 1am ngay viéc quan ly chat
luong gido vién cua cac trung tam gido duc
dac biét dang dugc mé ra ao at dé phuc vu
s6 luong ngay cang ting cua cac tré gap kho
khan, trong do co tu ky.

Tiéu chuan glao vién cling nhu cac
diéu kién thanh 1ap céc trung tim, co s& gido
dyc hoa nhdp dugc quy dinh trong Thong
tu s6 58/2012/TTLT-BGDDT-BLDTBXH,
nhung no cung c6 thé duoc ap dung cac
quy dinh vé diéu 1é truong mam non cua
Bo Gido duc va dao tao theo Quyét dinh
sO 14/2008/QD BGDDT ngay 07/4/2008
va Thong tu s6 44/2010/TT-BGDDT ngay
30/12/2010 stra d6i, bd sung Quyét dinh s6
14/2008/Qb-BGDDT. Bay 1a mot sy chong
chéo, gy ra nhimng bét cép nhu thim quyén
cho phep thanh 1ap ching han, mic du ho
c6 thé cung trién khai nhimg hoat dong gido
duc dbi voi tré tu ky.

3.2 Dich vu gido duc ddc bi¢t con
chwa phit trién

Viéc gido duc hoa nhap tai cac tru:(mg
phé thong, theo danh gia cua cac chuyén gia
cung rat kho khin va duong nhu chi d6 1én
vai cac gido vién chu nhiém. Quy mo 16p
dong, chuong trinh nang da 1a mot ap luc
16m, nhan thém glao duc hoa nhap cho mot
sO tré khuyét tat voi hang loat cac nghia vu
r1eng, trong luc ban than ho chua dugc dao
tao sdu, 1a mot ganh ning qua lon. Céac gido
vién thuong khong muon ti€p nhan cac hoc
sinh khuyét tat nay, dac bi¢t cac chau co
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ching tu ky, ting dong, khuyét tat... hoc.
Ngoai ra, sy bat hop tac, d6i khi 1a pha phach
ctia hoc sinh khuyét tat, tao ra su bat an cho
cac phu huynh cua hoc sinh binh thuong. Ho
thuong gy ap luc dé nha truong chuyén cac
hoc sinh khuyet tat sang 16p khac. V6 hinh
trung, diéu nay clng lai tao ra tinh trang
phan biét doi xur ngu’orl khuyét tat. Chinh vi
vay, Quyét dinh s6 23/2006/QD-BGDDT
cua Bo Gido duc va dao tao ngay 22/5/2006
Ban hanh Quy dinh vé gido duc hoa nhap
danh cho nguoi tan tat, khuyét tat, tuy duoc
danh gia 13 nhitng quy dinh t6t nhung lai
khong c6 diéu kién thuc té dé thuc hién®.

Muyc ti€u thuc hién quyén tiép can
gido duc hoa nhap céd thé dat dugc bang
cach diéu chinh gido duc theo nhu cau cia
ngudi khuyét tat. Loai nhitng ngudi tu ky
noi riéng va ngudi khuyét tat néi chung khoi
qua trinh gido duc hoa nhép s€ l1am gia tang
nhitng hanh vi va thai d6 tiéu cuc ddi voi
ho nhu ky thi, bat nat, phén biét d6i xir. Cac
truong phd thong c6 thé s& can dén viéc hop
tac, thué muodn céac chuyén gia tri li¢u hanh
vi, tri liéu ngdn ngi, tri li€u van dong, tam
1y tir cdc co s¢ bén ngoai d€ dap tmg nhu ciu
dic biét cta tré em. CO nhién, dé gido duc
hoa nhap dl'mg nghia 13 quyén thi nha nudc
phai la nguoi chi tra hoac huy dong tor cong
dong dé chi tra cho cac dich vu nay. Pay lai
1a diéu ma Viét Nam chua thé lam duoc.

Mot thue té dit ra 13, dé theo hoc duge
cac 16p, truong theo chuong trinh gido duc
hoa nhap, tré khuyét tat noi chung va tré tu
ky néi riéng can dugce can thiép som dé hoc
dugc nhitng k¥ nang, kién thuc t6i thiéu.
Tuy nhién, thyc tién cho thay tré khuyét tat
tai Viét Nam thuong chi nhan dugce gido duc
theo chuan thap va tach biét, trong khi rat

nhiéu tré em khac khong duoc gido duc gi.
Mac du gan day ¢6 nhiéu cb gang nham tao
ra hé thong gido duc hoa nhép, con thiéu
nhiéu hd trg k¥ thuét va tai chinh va thiéu
cd s0 lugng gido vién co trinh d§ da qua dao
tao®.

Céc truong su pham d3 budc dau cd
nhitng khoa cir nhan gido duc dac biét dau
tién ra truong nhung con s6 ) nay con rat nhod
so voi nhu cau cua thuc tién. Ngoai ra, k¥
nang thuc hanh cta cac ctr nhan nay con han
ché. Pay ciing khong phai 12 nganh thu hit
ngudi hoc. Ly do kém hip dan ciing 14 vi ho
khong thé xin viéc trong cic trudng cong,
khong c6 dinh danh nao cho “gido vién déc
biét”, trong khi dé gan bd véi cong vige nay
can rat nhiéu tim huyét, 10ng kién nhan cua
ngudi thay.

Céc dich vu hd trg can thiét cho gido
duc hoa nhap ngudi khuyét tat nhu trj liéu
van dong, tri liu &m ngir cling moi chi bét
dau duoc dao tao véi s0 lugng rat han che
va khong nhiéu trong sé d6 dat chuan quéc
té. Thong ké cuia Hiép hoi phan tich quan
1y hanh vi quéc t& (BCBA) cho thay, ¢ Viét
Nam hién tai chi c6 duy nhét 01 nguoi c6 du
trinh do va diéu kién can thiép hanh vi déi
voi tré tu ky mot cach doc lap. Vi khoang
200 ngan tré em mic ching tu ky ¢ Viét
Nam?’, day 1a mot con sb qué thap.

3.3 Nhdn thirc cua chng dong vé
khuyeét tat tw ky

Nhan thic khong ding vé tu ky va
phan biét dbi xir ddi vé6i ho, trong nhiéu
truong hop lai dén tir chinh cac co s gido
duc. Viéc mot nhom phu huynh tré tu ky
thanh 14p mot 16p trong Truong Trung hoc
co s& X4 Pan bang ngudn lyc ty tac bi giai

24 Nguyén Phong, Ving xam trong quan 1y diu tri ty ky, Tap chi Ngay nay, s 74, trang 11.
25  Eric Rosenthal, Quyén cua tré em khuyét tat tai Viét Nam - Pwa luat phap cua Viét Nam phu hop véi Cong wée LHQ

vé Quyén ciia Ngudi khuyét tat, UNICEF 2009, trang 35.

26 PGS, TS. Nguyén Xuan Hii, Truong khoa Gido duc dic biét, Trudng PH Su pham Ha Nbi, trong bai: Ling ting trong
gido duc dic biét: Can kién tri va dot pha, Bao Tubi tré 24/12/2015.
27 Nguon: Cuc Bao trg xa hoi, Bo Lao dong, Thuong binh va xa hoi, 2015.

28 Nguyén Phong, tai liéu da dan, trang 11.
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tan sau mdt nam hoat dong tuong dbi hiéu
qua 1a mdt vi dy minh hoa kha tot cho thai
d6 d6i voi nhém tré c6 hoan canh khé khan
nay ciing nhu nhan thirc vé nghia vu phép 1y
trong bao dam quyén con nguoi cua S& Gido
duc Ha No6i%.

Nhan thirc khong dung vé tu ky 1a mot
co hoi ot cho cac bién phap Itra bip hoac
thiéu co so khoa hoc bung phat. Céc bai
thuoc gia truyén, cac phuong phap y hoc cd
truyen nhu cham ci, bam huyet x0a bop,
cao gio va gan day c6 thém ca khai mé luan
xa hay nhan dién dang dugc don dai, tham
chi ca truyén thong chinh théng ting bbc
nhu nhitng giadi phap ky di¢u. Khong thé phu
nhin nhiing thanh tyu cta y hoc ¢d truyén,
cac bai thudc gia truyén trong viéc tri liéu
phuc hdi chirc ning, vat 1y tri liéu, diéu hoa
cam giac, tuy nhién da c6 nhiéu béo cdo trén
thé gidi noi rang, chiung khong c6 tac dung
dbi v6i ching tu ky. Cac bién phap chim
soc, can thiép, tri liéu nay gay ao tué’ng trong
gioi phu huynh va lam mét thoi glan va tién
bac ctia ho cing nhu co hoi tiép can cac dich
vu gido duc dac bi¢t cua tré em. Trén cac
dién dan chim con ty ky va mang xi hoi,
cac phu huynh c6 con ty ky thuc sy déu da
ké minh tirng guri con theo cac phwong phap
khong duoc kiém chimg, du ¢ nhimg muc
do khac nhau. Dlem chung ciia ho 1a da rat
ton tién dé doi lay nhu’ng hy vong, du 1a nho
nhit cho con minh va chua c¢6 mot trudng
hop nao dugc xéc dinh la thanh cong.

Dic biét, viéc khong hiéu ding ban
chat ty ky c6 thé dan dén viéc cach ly, ky thi
d6i v6i tré mac chimg tu ky va phu huynh
ctia chiing. Cac phu huynh c6 thé bi chi trich
1a thiéu quan tam, vo trach nhiém d6i voi
viéc nudi day con cdi; tré tu ky ¢ the bi coi
1a hu dén, kénh kiéu va c6 thé bi tin cong
mot cach vo cd.

4. Mot s giai phap bao dam quyén tiép

NHA NUGC VA PHAP LUAT

can giao duc cua tré tw ky ¢ Viét Nam

4.1 Dinh danh tw ky trong Ludt
Nguwoi khuyét tit

Diéu hién nhién, goi tén bénh hay tat
hoan toan la cong vi€c cta cac nha chuyen
mon theo chuan muyc chung cua thé gidi.
Phap luat khong thé dit tén cho bénh tat theo
sO thich ctia nhitng ngudi khong lam chuyén
mon. Tuy nhién, mdt dinh danh tudng minh
va chinh thue lai ¢6 thé cham dut nhiing
tranh ci khong can thiét va han ché dugc
nhu’ng lam dyng va rui ro trong thyc hién va
ap dung phap luat. Bai hoc v€ goi tén "bénh

a" hay "tiéu chay cap nguy hiém" trong thoi
glan 2008-2009 ¢6 thé 1a mot goi ¥ tot cho
vigc dinh danh bénh. Theo muyc dich nay,
phap luat can c6 mot mot su ghi nhén chinh
thire tu ky 1a mot dang khuyet tat dé viéc bao
v€ va bao dam cac quyén cua nhom yéu the
nay ¢6 co so phép 1y chic chan. Day la diém
ma Luat Nguoi khuyet tat nam 2010 chua
lam duoc®. N6 s& cham dit duoc viée tranh
cai chira hay khong chira dugce ty ky cua cac
lang bam va ciing déng thdi ¢6 vii nhiing
tim to1, phat hi¢n trong cac nghién ctru, thuc
hanh cua ca gidi lvong y chan chinh, cac bac
si va cac nha gido duc.

4.2 Piu tw trong dtem vao glao duc
ddc biét va tri ligu phuc héi chirc ning

Rang budc voi nghia vy bao dam
quyén ti€p cén giao duc hoa nhép theo CRPD
khong dong nghia vdi x6a bd cac phuong
thirc gido dyc chuyen biét va ban hoa nhap.
Boi 18, quyén tiép can gido duc hoa nhép la
binh déng co hdi hoc tap nhung tinh chat bat
budc cua ng la do6i v6i Nha nude chir khong
x6a bo quyen tu quyet cua ngu’orl khuyet tat
theo Di€u 3 CRPD. Ho va nguoi giam ho
van co quyen quyet dinh khong hoc & truong
hoc ph6 thong ma lgya chon tm(rng chuyén
bi¢t hodc hoc ¢ nha, phu hop vdi tinh trang
khuyét tat cua ho. Dich vu gido duc dic biét,

29 Duong Ngo, Ngay khai truong dac biét, Bao Dai biéu nhan dan, s 250, 6/9/2016, trang 5.
30 Ngo6 Duong, Viét Nam can dua “tu ky” vao Luat Nguoi khuyét tat, Bao dién tur Infonet http://infonet.vn/viet-nam-can-
dua-tu-ky-vao-luat-nguoi-khuyet-tat-post161428.info truy cép ngay 1/6/2017.
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vi vay, Van luén ton tai va ngay cang can
phat trién manh hon dé dap ¢ ing cac nhu cau
gido duc dic biét khac nhau va dé cung cap
cho chinh gido duc hoa nhap.

Tuy nhién, viéc dau tu cua Nha nude
dbi voi gido duc dic biét can wu tién nhan
su gido duc déc bi€t va co s vat chat tu0’ng
tmg cho céc truong phd thong, vi néu céac
truong phd thong khong ¢o san cac dich vy
nay, Viét Nam s€ vi pham Diéu 24 CRPD.
Néu dau tu dan trai, xay dyng cac trung tim
hd tro phat trién giao duc hoa nhap hodc cac
truong chuyen biét, Nha nudc s& cb thé bi
lang phi ngudn lyc. Cac hoat dong nay nén
khuyén khich khu vuc tu tham gia.

Viéc dao tao gido vién giao dyc dac
biét trong cac truong su pham can tlep can
v6i nhiing thong tin cdp nhét hién dai. DPong
thoi, ché d6 dai ngd can duge uu ti€n boi
tlep xuc, day dd nguoi khuyét tat vat va hon
nhleu lan so v6i hoc sinh binh thuong. Trong
bdi canh thiéu gido vién, Nha nudc can co
quy dinh cho phcp cac truong thué céac g1a0
vién, nhan vién tri liéu bén ngoai trudong va
tién hanh chi tra cac chi phi thué.

Déi V6i vige dao tao cac giao vién
thuong, can thlet bd sung nhung chuyén
dé, hoc phan bat budc vé g1a0 duc dac biét
ndi chung va tu ky noi riéng. Tré tu ky co
thé dem t6i nhu:ng kho khan tram trong vé
hoc tap va da co nhung lo ngai rang, tré em
khong duogc hiéu va hd tro dung cach boi cac
gido vién binh thuong. Vi viy, viée dao tao
nhitng hoc phan vé€ tu ky cho céc sinh vién
su pham 1a diéu can thiét. Chang han, & Anh,
nguoi ta da dua tu ky tré thanh mot hoc phan
bat budc trong cac truong su pham?!.

Pbi voi nganh y, chuyén nganh stc
khoe tam than, tu ky, tri li¢u hanh vi, tri li¢u
van dong ciing can trién khai dao tao. Pay
khong nhiing la mot dong thai dap ing nhu
cau cham soc suc khoe cua nhan dan, ma
con bao dam tinh san c6 trong viée ho tro tré

tu ky noi riéng va tré khuyét tat noi chung
trong cac truong phd thong; qua do dé "tao
diéu kién hop 1y cho nguoi khuyét tat trén co
so nhu cau ca nhan" trong thuc hién cam két
bao dam quyén tiép can giao duc hoa nhap
ctia nguoi khuyét tat.

4.3 Thu hut sy tham gia cua khu vuc tw

Trong luc ngin sach nha nudc con
phai dan trai cho nhitng chuong trinh, dy an
16n, viéc danh mot luong tai chinh khong
16, viéc mé cira thong thoang cho khu vuc
tu nhan tham gia vao hoat dong hd trg, can
thiép tré tu ky 1a can thiét. Khi xac dinh nhu
cau thuc té du 16n dé thanh 1ap cac truong
chuyén bi¢t, Nha nudc nén van dong khu
vuc tu tham gia giai quyét nhu cau do, tao
co ché thuan 1gi vé thu tuc hanh chinh, giam
nhe diéu kién kinh doanh, wu dai thué, wu dai
tiép can tin dung, ning luong va cac ngudn
luc khac dé chung phat trién. Didu nay vira
c6 thé tranh vi pham cam két qudc té, giam
nhe ganh nang ngan sach nha nudc, nhung
cling dong thoi dap Gmg nguyén vong cia
cac cong dong thién nguyén va hoat dong
xa hoi.

Thu hat sy tham gia cua khu vuc tu
vao giai quyét cac van dé chung ctia xa hoi 1a
mot xu thé chung ctia thé gidi. N6 hoan toan
pht hop véi quan diém xay dyng nha nuéc
kién tao ma chung ta dang huéng téi. Pong
thoi no tao ra su canh tranh lanh manh, song
phang gilra cac co s& can thiép, tri ligu. Két
qua cua viéc canh tranh nay, s€ 1a gia ca dich
vu can thi¢p sém giam véi chat luong ting
1én, qua do, tré em miac ching ty ky duoc hd
trg tot hon va sin sang hon trong viéc thuc
hién quyén tiép can gido duc hoa nhap m

31 Duong Ngb (lugc dich), Anh dua tu ky vao dao tao co ban cho gido vién, Bdo dién tir Infonet ngay 18/07/2016, http://
infonet.vn/anh-dua-tu-ky-vao-dao-tao-co-ban-cho-giao-vien-post203990.info truy cap ngay 1/6/2017.

NGHIEN CcUU
32 ||_Ap PHAP_/S6 23(351) T12/2017



BAN VE DU AN LUAT

MOI TUONG QUAN GIOA LUAT CAN TRANH VA LUAT S0 HOU TRI TUE

TRONG QUA TRINH THUC THI QUYEN SO HUU TRI TUE

Bui Thi Hang Nga*

* Khoa Luét Kinh té&, Trudng Pai hoc Kinh té - Luat, Dai hoc Quéc gia TP.H6 Chi Minh

Théng tin bai viét:

Tir khoa: su giao thoa, Ludt Canh
tranh, Ludt S& hitu tri tué

Lich sir bai viét:

Nhén bai: 31/10/2017

Bién tap: 06/11/2017

Duyét bai: 09/11/2017

Article Infomation:

Keywords: the interface,
Competition Law, Intellectual
Property Law.
Article History:

Received: 31 Oct. 2017
Edited: 06 Nov. 2017
Appproved: 09 Nov. 2017

1. Pt van dé

Tém tit:

Pi ¢6 nhiéu quan diém cho réng, gitra Luat Canh tranh va Luat S¢
hitu tri tué ludn c6 su mau thudn voi nhau. Boi 18, néu Luat Canh
tranh hudng dén muc dich loai bo sy doc quyén trén thi truong thi
Luat Sé hiru tri tué lai trao cho chu sé hitu quyén doc quyén khai thac
cac tai san so hiru tri tu¢. Tuy nhién, qua thuc té thi hanh Luat Canh
tranh va Luét S& hitu tri tué thi quan diém hién nay duoc cic nha
nghién ctru thira nhén 1a gitra Luét Canh tranh va Luat S6 hitu tri tué
1udn ton tai mbi twong quan, giao thoa khi ciing huéng dén mot muc
dich: thuc ddy su sang tao va mang lai loi ich cho ngudi tidu ding.

Abstract:

It is argued that there is always conflict between the Competition
Law and Intellectual Property Law (IP Law). The key reason for
this argument is that while the Competition Law aims to remove the
monopoly on the market, the IP Law gives the owner the exclusive
right to exploit its intellectual property. However, from practice of the
enforcement of both the Competition Law and IP Law, several studies
provide conclusions that there is an correlative interface between the
Competition Law and IP Law because they have common purposes
of promoting the innovation and bringing benefits to the consumers.

trén thi truong thi Luat SHTT lai trao cho

Xuét phat tor muc dich va ddi tuong
diéu chinh cta Luat Canh tranh va Luat S&
hitu tri tué (SHTT) thi mot s6 quan diém cho
réng, gitra Luat Canh tranh va Luat SHTT c6
su mau thuin v&i nhau. Boi néu Luat Canh
tranh dang hudng dén loai bo su doc quyén

chu so hitu quyén doc quyén ddi vai tai san
SHTT dé nham muc dich ghi nhan, khuyén
khich va thiac déy cac hoat dong nghién curu,
sang tao.

Qua thyc té thi hanh thi quan diém cta
cac nha nghién ctru hién nay da thira nhan
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réng, gitta Luat Canh tranh va Luat SHTT
déu c6 mot diém chung, giao thoa d6 chinh
14 c4 hai hé thong phap ludt nay déu c6 chung
mot muc dich 1a thac day sang tao va mang
lai 191 ich cho nguoi tiéu dung'.

Piéu nay ciing da duoc hé théng Toa
an cua Hoa Ky thtra nhan: “Mac du ngay tir
khi mai tiép can, Luat Canh tranh va luat
SHTT c¢6 vé nhu hoan toan trai ngugc nhau
nhung thuc chét ban chat va muc dich cta nd
lai trong ddng nhau boi ca hai déu hudng t6i
muc tiéu khuyén khich sy sang tao, phat trién
cong nghi¢p va canh tranh*’. Do d6, trong
hai hé théng phap lut canh tranh va phap
luat SHTT s& phai co nhiing quy dinh mang
tinh tuong quan, két noi voi nhau nham
han ché yéu té doc quyén cé duoc tir quyén
SHTT cung nhu cac quy dinh ngoai 1¢ dam
bao yeu t6 doc quyen do. Nhu’ng quy dinh
d6 nham hudng dén sy can bang vé& mat loi
1ch ctia chu so hitu quyén SHTT véi quyen
tiép can cac phat minh, sing che cac quyén
SHTT khéc ctia cac ca nhan, to chiic cling
nhu ciia ca cong dong. Méi twong quan ay
duoc xay dung dua trén cac luan thuyet sau:

Ludn thuyét vé don bdy

Theo hoc giad Louis Kaplow, véi1 viée
so hiru cic bang sang ché thi chii so hiru
s& ¢6 duoc loi thé canh tranh hon han d6i
thi va ho sé& sir dung cac sang ché nay nhu
1a mot cong cu dé gianh wu thé doc quyén
khong nhiing trén thi truong san pham cia
ho ma con trén thi truong lién quan khac. Do
do6, cac chu so hiru c6 khuynh huéng tir chdi
cap phép quyén st dung cac sang ché nay
cho cac chi thé khac nham duy tri loi thé
cta minh trén thi truong. Tuy nhién, chinh

(O NV I S

And U.S. Law, pp.179.
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didu nay s& dan dén sy triét tiéu viéc tiép
can cac cong nghé san pham méi cta khach
hang hoic cua cac qudc gia. Picu d6 s& bop
méo mdi truong canh tranh lién quan’.

Ludn thuyét diéu kién can thiét

Luan thuyét diéu kién can thiét (The
Essential Facility Doctrine) dugc phat trién
dua trén 1y thuyét don bay nhung véi phan
tich vao di tuong cu thé. Theo do, viéc mot
doanh nghiép c6 strc manh thi truong khi s&
hiru mot diéu kién thiét yéu nhu co so vat
chat hay cac quyén SHTT nhu 12 tién dé dé
gia nhap thi trudng s& ngin can cac dbi thu
canh tranh gia nhap thi truong bang cach
khong cho chuyén giao hay tiép can ching
v6oi muc dich mé rong sttc manh thi truong
0 cac thi truong lién quan khac. Theo luén
thuyét nay, trong mot sd truong hop, phap
luat s€ budc cac doanh nghiép s¢ hiru dleu
kién thiét yéu do phai cung céap quyén tiép
can toi diéu kién thiét yéu d6 voi mot cai gia
hop 1¥* nham loai bo sy doc quyén co thé
gay hai dén canh tranh cta chu s¢ hitu. Hoc
thuyét nay da dugc dua vao luat cua Hoa ky,
Lién minh chau Au, Australia nhu la mot
bién phap chéng su mé rong doc quyén voi
nhiing yéu cau vé chimg minh khac nhau®.

Ludn thuyét vé loi thé canh tranh

DPdi voi mot doanh nghi¢p, viéc ndm
giit cac bi quyét ki thuat hodc cac sang ché
cong nghé mai s€ giup cho doanh nghi¢p do
c6 duge loi thé canh tranh trén thi truong.
Vi lgi ich to 16n ma strc manh thi truong
mang lai thi khong loai trir chu s¢ hiru s€
lam dung doc quyén ddi duoc luat SHTT ghi
nhan va bao vé dbi v4i cac quyén SHTT dé
gy hai dén moi truong canh tranh. Ngoai

Department Of Justice, Antitrust And Intellectual Property, January 24, 2003 p3.

Department Of Justice, Antitrust And Intellectual Property, January 24, 2003 p2.

Louis Kaplow (1985), Extention of Monopoly Power Through Leverage, Colombia Law Review, vol.85: 515.

Sally Van Siclen (1996), The Essential Facilities Concept, OECD.

Brendan Greally (2008), The Intersection of IPR and Competition Law Studies Of Recent Developments In European



ra, mot diéu d& nhan théy vé anh hudng cua
han ché canh tranh 13 gia ting chi phi cho
dbi thu®. Theo dé, viéc cac doanh nghlep
c6 loi thé canh tranh c6 thé st dung quyén
SHTT dé tao ra cic rao can gia nhap thi
truong va gia ting cac chi phi cho dbi thu
canh tranh. Nhu thé, ho c6 thé tang gid san
pham cta minh bang gia ctua ddi tha canh
tranh va kiém loi nhuan tir day va thyc hién
sirc manh thi truong qua san luong dau ra,
hodc ho c6 thé ban gia thap hon gia cua ddi
tht mot cach c6 loi va khién d6i thu phai roi
khoi thi truong qua do thuc hi¢n thau tom
thi truong. Quyén SHTT c6 thé 1am chién
lugc gia tang chi phi cho d6i tha tro nén dé
dang néu cong nghé tao ra bi quyén SHTT
cé gia tri.

Phén tich ndi dung nhitng luan thuyét
néu trén cho chung ta thay rang, doc quyén
do quyén SHTT mang lai khong phai 1a
trudng hop mién trir mic nhién cua luat
canh tranh. Do do, cac chinh sach, nguyén
tic cta luat canh tranh ap dung trong qua
trinh thyc thi quyén SHTT du ¢6 minh bach
hay khong thi tat ca ching ta déu chic chan
rang n6 13 hai nhanh cta hé théng phap luat.

Vi vay, trong hé théng phap luat qudc
gia, Luat Canh tranh va Luat SHTT Ia hai
nhanh khong thé thiéu nham xay dung loi
thé canh tranh cho doanh nghiép nhung van
dam bao moi truong canh tranh lanh manh.
Tuy nhién, tiy vao cach thic tiép can, xay
dung va thuc thi, sy giao thoa, tuong déng
nay sé duoc thé hién & cac mirc dd khac nhau
nham tao nén hiéu qua diéu chinh phap luit.

2. Twong quan gitra Luit Canh tranh
nam 2004 va Luat Sé& hiru tri tué
nim 2005 trong hé théng phap luat
Viét Nam

Tai Viét Nam, Nghi dinh s6 197/
HDBT ngay 14/12/1982 ciia Hoi dong Bo
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truong ban hanh vé Diéu 1é nhén hiéu hang
héa 1a van ban phap 1y dau tién thé hién su
bao vé cia Nha nudc lién quan dén SHTT va
sO hiru cong nghiép.

Lan dau tién, mot van ban phap ly da
dit ra cac quy dinh cu thé lién quan dén chu
thé, diéu kién va cach thirc d€ bao ho nhan
hiéu hang hoa ciing nhu cac quyén cta chi
thé d6i v6i nhan higu duoc bao ho, ké ca
quyén doc quyén sir dung. Piéu 15-1 Nghi
dinh s6 197/HPBT quy dinh: “Béit ky ca
nhan hodc td chic nao st dung nhan hi¢u
hang hoa ctua nguodi khac ma khong dugc
phép hodc sir dung nhimng diu hiéu giéng
hodc tuong tu c6 kha nang lam nguoi tiéu
dung nham 13n véi nhin hiéu hang hoa cua
nguoi khac cho céac loai hang hoéd da duogc
liét ké trong danh muc déu bi coi 1a vi
pham doc quyén sir dung cuia chii nhin hiéu
hang hoa”.

Sau d6, Nha nudc da ban hanh thém
cac van ban phép 1y dé diéu chinh da dang
cac loai hinh quyén SHTT nhu: Nghi dinh
s6 85/HDBT ngay 13/5/1988 vé Ban hanh
Diéu 18 vé Kiéu dang cong nghiép; Nghi
dinh s6 200/HPBT ngay 28/12/1988 quy
dinh vé Diéu 1¢ bao ho giai phap hiru ich;
Nghi dinh s6 201/HPBT ngay 28/12/1988
quy dinh v& mua ban quyén st dung sang
ché, giai phap hitu ich; Phap 1énh vé Chuyén
giao Cong ngh¢ tr nudc ngoai vao Viét Nam
ngay 5/12/1988; Phap 1énh Bao ho Quyén
sO hiru cong nghiép ngay 11/2/1989; Nghi
dinh 49/HPBT ngay 4/3/1991 huéng dan
thi hanh Phap 1énh Chuyén giao cong nghé
1988... Nhung nhin chung, céc van ban nay
ton tai dudi cac hinh thirc c6 gia tri phép ly
khong cao (chu yéu dudi hinh thic Nghi
dinh), chua ddy du va hiéu qua ap dung thuc
té chua cao.

Cung v6i sy phat trién cia nén kinh

6  loannis Lianos & Rochelle C. Dreyfuss (2013), New Challenges in the Intersection of Intellectual Property Rights

i NGHIEN CUU | 35
S0 23(351) T12/2017\_LAP PHAP



BAN VE DU AN LUAT

té thi truong, vai tro cua SHTT ngay cang
tré nén quan trong V0’1 su phat trién kinh té,
chinh tri, xa hoi quoc gia. Diéu d6 mot 1an
nita doi hoi hé thong phap luat phai c6 cac
quy dinh tuong thich nham tao ra co ché bao
ho va dam bao quyén ciia cac cha thé 6 lién
quan. Diéu 60 Hién phap nim 1992 (stra déi
b6 sung nam 2001) da khiang dinh quyén
dau tu sang tao va quyen duoc bdo vé cac
thanh qua tir hoat dong dau tu, sang tao 1a
quyen hién dinh ciia cong dan. Quy dinh nay
tiép tuc dugc khang dinh tai Hién phap nam
2013 “Nha nudc uvu tién dau tu va khuyén
khich t6 chirc, c4 nhan dau tu nghién cuu,
phat trién, chuyén giao, img dung c6 hiéu
qua thanh tyu khoa hoc va cong ngh¢; bao
dam quyén nghién ctru khoa hoc va cong
nghé; bao ho quyén SHTT”.

Sau khi Hién phap ndm 1992 ban hanh,
B6 luat Dan sy nam 1995 da chinh thirc nang
cac quy dinh vé SHTT 1én thanh luét. Tiép
theo d6 1a cac van ban dudi luat dugc ban
hanh dé huéng dan cac quy dinh cua Bo luat
Dan sy vé quyén SHTT nhu Nghi dinh s6
63/1996/ND-CP ngay 24/10/1996 vé s hitu
cong nghiép, Nghi dinh sé 12/1999/ND-CP
ngay 8/3/1999 vé Xtr phat hanh chinh trong
linh vyc s& hitu cong nghi€p. Cac van ban
nay da phat huy hiéu qua trén thuc té. Nhiéu
dbi twong so hitu cong nghiép di duoc ding
ky bao ho nhu sang ché, giai phap hiru ich,
kiéu dang cong nghiép, nhin hiéu hang hoa.
Bén canh do, Viét Nam ciling xuc tién dam
phan va xem xét dé gia nhap cac Diéu udc
qudc té da phuong va song phuwong nhu
Cong udce Paris, Cong udc Berne, Cong udce
Washington, Théa udc Madrid, Hiép dinh
thuong mai song phuong (BTA) vo1 Hoa
Ky...

Pén ngay 29/11/2005, Luat SHTT

7 Pibu 62 Hién phap ndm 2013

8  Dibu 8 Luat SHTT nim 2005 sira dbi, bd sung nam 2009.

9  Khoéan 1 Piéu 92 Luat SHTT 2005.
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- van ban ludt doc 1ap dau tién quy dinh
riéng vé SHTT - duoc ban hanh. Luat nay
chinh thure c6 hi€u lyc tor 01/7/2006. Ngay
19/6/2009, nhiam diéu chinh mot s6 van dé
cho phu hop véi nhu cau thyc tién cling nhu
dap ung yéu cau cia cac Piéu udc quoc té
ma Viét Nam la thanh vién, Quoc hoi ban
hanh Luét stra ddi, bd sung mot sb diéu cua
Luat SHTT nam 2005.

Véi cac quy dinh 16 rang va phu hop,
Luat SHTT nam 2005 (stra di, b6 sung nim
2009) d3 tao ra mot co ché diéu chinh hiéu
qua hon. Cu thé lién quan dén linh vyuc so
hitu cong nghi¢p, Luat SHTT da mdt lan
nita khing dinh chinh sach ctia Nha nudc vé
SHTT “Cong nhan va bao ho quyén SHTT
cua t6 chirc, ¢4 nhan trén co s¢ bao dam hai
hoa loi ich cua chu thé quyén SHTT véi loi
ich cong cong; khong bao ho cac dbi tuong
SHTT trai voi dao dirc xa hi, trét tu cong
cong, co hai cho quéc phong, an ninh™®,
Dong thoi da dua ra cac quy dinh ve pham vi
bao vé cua Nha nude dbi véi cac dbi tuong
khi théa man cac diéu kién theo quy dinh
ctia phap luat. Cuy thé:

(i) Vin bang va hiéu lwc cua vin
bdng bdo h$ quyén sé hitu cong nghiép

Vin bang bao ho ghi nhan chu s¢ hitu
sang ché, kiéu dang cong nghiép, thiét ké bd
tri, nhan hiéu (sau day goi 1a chu van bang
bao ho); tac gia sang ché, kiéu dang cong
nghiép, thiét ké bd tri; dbi twong, pham vi va
thoi han bao ho’.

“l. Vin bang bao ho c6 hiéu lyuc trén
toan lanh tho Viét Nam.

2. Bang doc quyén sang ché co hiéu
luc tir ngay cap va kéo dai dén hét hai muoi
nam ké tr ngay ndp don.

3. Bing ddc quyén giai phap hitu ich



c6 hiéu luc tir ngay cap va kéo dai dén hét
mudi nam ké tir ngdy nop don.

4. Bang doc quyén kiéu dang cong
nghiép ¢6 hiéu luc tir ngdy cap va kéo dai
dén hét nam nam ké tir ngay nop don, co thé
gia han hai 1an lién tiép, mdi 1an nim nam.

5. Gidy chung nhan ding ky thiét ké
b tri mach tich hop ban dan c¢o hiéu luc tir
ngdy cdp va chdm dat vao ngay sém nhat
trong s6 nhitng ngay sau day:

a) Két thuc muoi nam ké tir ngay nop
don;

b) Két thiic mudi nam keé tir ngay thiét
ké b tri duge nguoi co quyén ding ky hoic
nguoi dugc nguoi do cho phép khai thac
thuong mai 1an dau tién tai bat ky noi nao
trén thé gioi;

¢) Két thac muoi 1am nam ké tir ngay
tao ra thiét ké b tri.

6. Gidy chtg nhan dang ky nhan hi¢u
¢6 hiéu luc tir ngay cip dén hét muoi nam
ké tur ngay nop. don, c6 thé gia han nhiéu lan
lién tiép, mbi 1an mudi nam.

7. Gidy chimg nhan ding ky chi dan
dia 1y c6 hiéu luc vo thoi han ké tir ngay
cap'®”.

(ii) Quyén ciia chii sé hivu

Chu s hiru dbi tugng s¢ hiru cong
nghi¢p co cac quyén tai san sau day:

“a) Str dung, cho phép ngudi khac sur
dung d61 tugng s& hiru cong nghiép theo quy
dinh tai Diéu 124 va Chuong X cua Luat
SHTT 2005;

b) Ngin cAm nguoi khac sir dung dbi

10 Diéu 93 Luat SHTT niam 2005.
11 Khoan 1 Diéu 123 Luat SHTT nim 2005.
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tugng s hiru cong nghiép theo quy dinh tai
bicu 125 cua Luat SHTT 2005;

¢) Pinh doat d6i tuong so hitu cong
nghi¢p theo quy dinh tai Chuong X cta Luat
SHTT 20057,

Thong qua cac quy dinh néu trén, Luat
SHTT ghi nhan cho chii s¢ hitu cac quyén
ddc quyén khai thac va ngin can cac chu
thé khac xam pham dén cac quyén SHTT da
dugc bao ho'.

Chinh diéu d6 da gitip chu s¢ hitu hinh
thanh mot loi thé canh tranh, mot quyen luc
thi truong dbi voi nhimg nguoi mudn tiép
can tai san tri tu¢ va sitc manh thi truong
lai chinh 1a mot trong nhing ddi twong diéu
chinh cta phép luat canh tranh. D6 chinh
1a nguyén nhan dé cac nha nghién ciru cho
rang, can phai st dung cac quy dinh ctia phap
luat canh tranh dé can thi€p vao cac quan hé
SHTT. Theo d6, viéc thyc hién quyén SHTT
khong dugc phép xam pham lgi ich cua
Nha nudec, loi ich cong cong, quyén va loi
ich hop phép ciia t6 chirc, ca nhan khac va
khong dugc vi pham cac quy dinh khac cta
phap luat co lién quan®.

Vi nhiing ly do néu trén, trong quy
dinh cua minh, phap luat khong chi hudng
dén bao vé quyén doc quyén cia chi sé hitu
quyén SHTT ma con hudng dén bao vé loi
ich ciia Nha nudc, cua xa hdi va cia nguoi
tiéu dung, tc 1a phap luat phai can bing
duoc gitra loi ich riéng cta chu s hiru va
loi ich chung ciia cong ddng. Trong trudng
hop loi ich cong cong 16n hon o1 ich cua
chii s hiru thi phap ludt phai hudng dén bao
vé loi ich cong cong, didu do dan dén céac
ngoai 1& cua quyén doc quyén cua chi s&

12 “Té chirc, ca nhin co quyén 4p dung cac bién phap ma phap luat cho phép dé ty bio vé quyén SHTT cta minh va co
trach nhiém ton trong quyén SHTT cua to churc, ca nhan khac” Dicu 9 van ban so 19/VBHN-VPQH hop nhat Luat

SHTT.
13 Khoéan 2 Piéu 7 Luat SHTT nam 2005.
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hiru quyén SHTT. Trong mét sb truong hop
dac biét, phap luat cAm hodc han ché chu thé
quyén SHTT thuc hién quyén cua minh hodc
budc chi thé quyén SHTT phai cho phép to
chire, ca nhan khac str dung mot hodac mot
s6 quyén cia minh'. Nhu vay, trong moi
quan h¢ voi phap luat canh tranh, quyen doc
quyén cua chu s hitu quyén SHTT c6 thé
bi phé v trong mdt vai truong hop dac biét.
Mot trong nhitng truong hop do 1a khi cha
so hitu quyén SHTT thyc hién cac hanh vi
han ché canh tranh bi cAm. Tuy nhién, Ludt
SHTT khéng quy dinh cu thé thé nao 1a hanh
vi han ché canh tranh®. Trong khi d6, thuc
té viéc thuc thi quyén so hiru ¢ nhiéu kha
ning 1am phat sinh, ton tai mot s6 hanh vi
han ché canh tranh néu chu so hitu lam dung
loi thé canh tranh c6 duoc tir viéc ndm gitlr
cac tai san SHTT'® v6i suc manh kho cudng
ctia doc quyén, cta quyén luc thi truong va
siéu loi nhuén.

Luat Canh tranh duoc ban hanh nam
2004, c6 hi¢u lyc tir thang 7 nam 2005 duoc
ap dung cho t6 chirc, ca nhan kinh doanh
(sau day goi chung la doanh nghi¢p) bao
gém ca doanh nghiép san xuit, cung (mng
san phém, dich vu cong ich, doanh nghiép
hoat dong trong cac nganh, linh vuc thude
doc quyén nha nudc va doanh nghiép nudc
ngoai hoat dong ¢ Viét Nam; hi¢p hdi nganh
nghé hoat dong & Viét Nam'” véi pham vi
ap dung lién quan dén cac hanh vi han ché
canh tranh, hanh vi canh tranh khéng lanh
manh, trinh ty, thu tuc gidi quyét vu Vviéc
canh tranh, bi¢n phap xu ly vi pham phap
luat vé canh tranh!s.

Trong tuwong quan so sanh véi cac quy
dinh cia Luat SHTT thi ¢6 thé thdy ring,
hién nay hanh vi han ché canh tranh lién
quan dén quyén SHTT chwa dugc ghi nhan
va diéu chinh mot cach cu thé boi hai van
ban phép luat nay.

Hanh vi han ché canh tranh 13 hanh vi
cua doanh nghiép lam giam, sai I¢ch, can tr&
canh tranh trén thi trudng, bao gdm hanh vi
thoa thuan han ché canh tranh, lam dung vi
tri théng linh thi truong, lam dung vi tri doc
quyén va tap trung kinh t€"°. Pugc xac dinh
v6i 3 nhém hanh vi cu thé: Thoa thuan han
ché canh tranh mot cach dang ké (Piéu 8);
Lam dung vi tri théng linh hodc vi tri doc
quyén (Piéu 13 va 14); Tap trung kinh té
gay han ché canh tranh (Diéu 18).

Nhu viy, xét trong mbi quan hé véi
phép luét canh tranh thi cac hanh vi han ché
canh tranh dugc cac chu thé quyén sé hitu
thuc hién (néu c6) 1a mdi quan hé giira luat
chung va luat riéng diéu chinh vé cac hanh
vi han ché canh tranh trén thi truong. Dé)ng
thot, trong truomng hop co6 su khac nhau gitra
quy dinh cua Luat Canh tranh v6i quy dinh
cua luat khac vé hanh vi han ché canh tranh,
canh tranh khong lanh manh thi 4p dung quy
dinh cua phap luét canh tranh?.

Do d6, trong mdi quan hé véi phap
luat canh tranh, viéc thuc thi quyén SHTT
phai tudn thut cac quy dinh cua phap luat
canh tranh nhiam dam bao moéi truong canh
tranh lanh manh nhung ciing khong thé loai
b6 dic thu ctia quyén doc quyén trong SHTT
cua chu sé hiru.

14 Xem khoan 4 Diéu 3, Diéu 10 B9 luat Dan sy nam 2015, Diéu 7 va khoan 1 Diéu 8 Luat SHTT nam 2005.

15 Ludt chi quy dinh cu thé vé& cac hanh vi canh tranh khong lanh manh tai Didu 130

16 Quyén s6 hitu cong nghiép 1a quyén cua td chirc, c4 nhan di véi sang ché, kiéu dang cong nghiép, thiét ké b tri mach
tich hop ban dan, nhan hiéu, tén thuong mai, chi dan dia 1y, bi mét kinh doanh do minh séng tao ra hodc so hitu va quyén
chéng canh tranh khong lanh manh. (khoan 4 Diéu 4 Luat SHTT nam 2005).

17 Diéu 2 Luat Canh tranh nim 2004,
18 Diéu 1 Luat Canh tranh nim 2004.
19 Khoan 3 Piéu 3 Luat Canh tranh ndm 2004.
20 Khoan 1 Piéu 5 Luat Canh tranh ndm 2004.
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Tuy nhién, trén thuc té thi gitra hai vin
ban phép luét ndy chua c6 sy két ndi ddng bd
dan dén cac quy dinh din chiéu tré nén do
dang, hiéu qua thuc thi khong cao?!. Khong
chi ¢ khia canh co quan c6 tham quyén thuc
thi ma ngay céc cac quy dinh diéu chinh ciing
con nhiéu bat cap. Boi 18, theo cach tiép can
cua Luat Canh tranh thi quyén SHTT néi
chung va quyén sé hitu cong nghiép noi
riéng la mot trong nhiing yéu t6 tao nén kha
nang gy han ché canh tranh mot cach déng
ké cta cac doanh nghiép nam gitr2. Piéu d6
c6 nghia 13 viéc thuc thi quyén SHTT cua
cac chii s¢ hiru s& gay ra hanh vi han ché
canh tranh khi thi phﬁn chiém 30% trd 1én,
bét chap d6 1a quyén dwong nhién cua chu
sO hiru da dugc Luat SHTT thtra nhan. Mot
vi du dién hinh 13 hanh vi tir chdi chuyén
giao quyén SHTT va hanh vi ban kém trong
hop dong chuyén giao quyén SHTT.

Tir chdi chuyén giao quyén SHTT la
viéc chu so hiru quyén SHTT tir chbi khong
cap phép st dung quyén SHTT ctia minh cho
bat ky chu thé nao khac. Hién nay, theo quy
dinh cua phap luat canh tranh, chi can chu
thé (doanh nghiép) nam giit quyén SHTT
cd vi tri théng linh trén thi truong (chiém
30% thi phan lién quan) thyc hién hanh vi tir
chdi chuyén giao quyén SHTT thi bi xem la
hanh vi vi pham phap luat canh tranh. Hay
noi cach khac, hanh vi tir chdi chuyén giao
quyén SHTT sé& bi xem 14 hanh vi vi pham
mac nhién theo quy dinh cua Luat Canh tranh
khi bén thyc hién c6 thi phan tir 30%2. Didu
nay s€ tdc dong ti€u cuc dén hoat dong dau
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tu sang tao cua cac chu thé. Boi 18, mot trong
nhiing yéu t6 tao nén doc quyén cho chi s&
hitu quyén SHTT d6 1a quyén tu do lya chon
ddi tac kinh doanh va dinh doat tai san cua
minh. Do dé, dé xem xét tac dong ctia hanh
vi tir chdi chuyén giao chiing ta phai xem
x¢t dudi ca 2 khia canh (i) anh hudng cua
n6 dén thi trudng canh tranh (dudi goc do
cua phéap luat canh tranh) va (i) tdc dong
ctia n6 ddi v6i hoat dong dau tu, sang tao
(dudi goc do cua luat SHTT). Do vay, dé
can bang loi ich ctia cac chu thé thi can phai
xem x¢t, danh gia tinh han ché canh tranh
cua hanh vi tir chéi chuyén giao trén nguyén
tdc can bang hop 1y thay vi nguyén tic vi
pham mic nhién theo cach thtrc tiép can cua
luat canh tranh hién hanh. Theo d6, ching ta
can hoc hoi kinh nghiém cta Hoa Ky, cua
Chéau Au (EU) khi xem xét hanh vi tir chdi
chuyén giao quyén SHTT trong mdi quan hé
v6i phap luat canh tranh, phai dugc tiép can
theo hudng thira nhan quyén tir chdi chuyén
giao 1a mot trong nhitng quyén co ban cua
chi thé nim quyén SHTT va viéc thuc hién
quyén d6 chi bi xem 13 hanh vi vi pham phap
luat canh tranh khi n6 tac dong tiéu cuc dén
moi trudong canh tranh, bop méo thi truong
va anh huéng dén qua trinh dau tu sang tao
cung nhu loi ich chung cia nguoi ti€u dung
thong qua cac dau hiéu: Hanh vi ctia nguoi
nam quyén céu thanh nén hanh Vi tir ch01
cap phép (chuyén giao); Ngudi naim quyén
co vi tri théng linh trén thi truong lién quan;
Quyén SHTT 14 hoan toan can thiét dé thyuc
hién hoat dong kinh té trong thi truong thi

21 Cuc Quan ly canh tranh (2014), Bao céo ra soat phap luat canh tranh véi phéap luat chuyén nganh, tr. 53.
22 Kha ning gy han ché canh tranh mét cach dang ké cua doanh nghiép trén thi truong lién quan dugc xac dinh dwa vao

mot hodc mét sb can ¢ chu yéu sau day:
1. Nang lyc tai chinh cia doanh nghiép...
5. Nang lyc cong nghe

6. Quyén sé hitu, quyén sir dung doi twong s¢ hitu cong nghiép.

7. Quy mé ciia mang hedi phéin phoi

(Nghi dinh s6 116/2005/ND-CP huéng dan thi hanh Luat Canh tranh nim 2004).
23 Bui Thi Hing Nga (2017), Tir chdi chuyén giao quyén SHTT du6i goc nhin ciia phép lut canh tranh, Tap chi Nghién

ctru Lap phép s6 thang 04/2017 tr 7.
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cap; Tur chdi chuyen giao co tac dong bop
méo thi trudng thi cap; Tir chdi chuyen giao
khong co6 co s& khach quan va yéu cau trach
nhiém vé nghia vu chuyén giao khong anh
hudng tiéu cuc ddi véi viee khuyén khich
dau tu 1au dai va sang tao; Tir chéi chuyén
giao ngin can sy xuat hién cta san phim
méi ma khach hang tiém niang c6 nhu cau
hodc bit budc chuyén giao 1a hoan toan can
thiét cho cac hoat dong d6i méi, sang tao
tiép theo?.

Tuwong tu, hanh vi ban kem trong
chuyén giao quyén sir dung quyén SHTT
cing s€ la hop ly, hién nhién khi ma san
pham chinh va san pham ban kém duogc xac
dinh 13 cac thanh phan khong thé tach roi
clia mot goi cong nghé. Néu hai san pham
c6 lién hé véi nhau theo chiéu doc, san
pham nay 13 nguyén liéu clia qua trinh san
Xuét san pham kia hodc cac san pham duoc
dinh kém, gén lién nhau nhim tao thanh chét
luong ctia san pham hodc tinh dong bo cua
day chuyen cong nghé thi viéc rang budc
do la can thiét nham duy tri hay tang danh
tiéng dbi v6i chat lugng, do tin cay ddi véi
hang hoéa, dich vu va tinh nguyén ven cua
cong ngh¢. Do do, trudng hop nay phap luét
can thtra nhén n6 nhu mot thoa thuén can co
trong hop dong chuyén giao quyén SHTT.
Nguoc lai, néu bén chuyén giao quyén lam
dung diéu d6 nham dat duoc vi tri doc quyen
trén thi truong, tac dong ti€u cuc dén moi
truong canh tranh thi thoa thuan dé phai bi
nghiém cim?.

Vi vay, néu chi dua vao yéu t6 thi phan,
hay muc dich thé hién ra bén ngoai cua cac
thoa thuén ban kém (d6i véi cac truong hop
xin mién trtr) theo cach tiép can hién nay cua
Luét Canh tranh ndm 2004 dé xem xét chép

thuan hodc khong chap thuan dbi véi moi
thoa thuan ban kém la mot quy dinh khong
kha thi, hop 1y, ma phai tuy vao ting trudng
hop, vu viéc cu thé véi céac phan tich, danh
gia tic dong cua cac thoa thuan d6 trong moi
quan hé véi loi ich ma thoa thuan 4y mang
lai nham dua ra quyét dinh cho phép hay
khong cho phép thoa thudn ban kem.

Do vay, ching t6i cho rang, phap luat
can dua ra cac nguyén tic, cin cir dé xem
xét, két ludn truong hop nao thoéa thuan ban
kém s& dugc chip thuan, trudng hop nao
s& bi ngin cAm trong mdi quan hé téng hoa
giita dic trung ctia quyén SHTT va phép luat
canh tranh. Con cy thé, thoa thuén nao do co
vi pham phap luét, bi ngan cam hay khong
s& thudc thdm quyén ctua Cuc Quan 1y canh
tranh. Twong tu nhu hé théng phép luat cua
Hoa Ky va Chau Au dang thyc thi.

Theo d6, trong mbi quan hé véi phap
luat SHTT thi phap luat canh tranh ctia Hoa
Ky va Chau Au chi ngin cdm mot thoa
thuan ban kém néu thoa man ca 5 tiéu chi
sau ddy: San phdm chinh va san pham duoc
ban kém 13 hai san pham riéng biét dudi goc
do nguoi tiéu dung; Doanh nghiép thuc hién
thoa thuan ban kém c6 vi tri théng linh trén
thi truong san phiam ban kém; Théng qua
hanh vi ban keém, doanh nghi¢p d6 khong
cho phép khach hang dwgc mua san pham
chinh ma khéng phai mua san pham ban
kém; Hanh vi ban kém han ché canh tranh;
Hanh vi nay khong thé bién minh mét cach
hop 1y%.

Tom lai, viéc tiép can cac hanh vi han
ché canh tranh dua trén thi ph?m ctia chu thé
thuc hién hanh vi trong mbi twong quan vai
v6i Luat SHTT ma khong tinh dén céac dic

24 Bui Thi Hang Nga (2017), Tir chdi chuyén giao quyén SHTT dudi goc nh1n cta phap luat canh tranh, tldd.

25 Bui Thi Hing Nga (2017), Théa thuan bén kém trong hop ddng chuyén quyén sir dung quyén SHTT dudi goc nhin phap
luat canh tranh, Tap chi Nghién ctru Lép phap sO thang 09/2017 tr. 31.

26 TS Nguy&n Thanh Ta (2010), Phép luat canh tranh chuyén giao cong nghé va hiép dinh TRIPs- Kinh nghiém cho Viét

Nam, Nxb. Chinh tri Quéc gia, tr. 189.
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thi ctia quyén SHTT 1a mot quy dinh khong
hop ly; vi¢c ghi nhan va thyc hién cac quy
dinh d6 vé 1au dai c6 thé x6a bo dong luc
sang tao ctia cac chi thé khi ma quyén doc
quyén cua ho s& mic nhién bj x6a bé néu ho
¢6 dugc sic manh thi truong - diéu ma ho
d3 mic nhién c6 dugc tir viée nam giit quyén
SHTT nhu mét lgi thé canh tranh.
3. Thay cho 101 két

R& rang, véi cac phan tich néu trén thi
phap luat Viét Nam hi¢n nay chua tao duogc
mot cach tiép can c6 hé thdng vé su twong
quan giira hai van ban phap luat nay*’. Boi
dudi géc do thuc thi phap luat canh tranh,
khia canh ddc quyén co dugc tir viéc nim
gift quyén SHTT chua dugc xem xét va chu
trong. Diéu dé it nhiéu di anh huong dén
quyén cta cha s¢ hitu trong qué trinh thuc
thi, khai thac cac phat minh, sang ché cua
minh. Bén canh sy thiéu két nbi déng bo vé
ndi dung thi hi€u qua thyc thi qua lai gitra hai
van ban phap luat nay con kém hi¢u qua®.
Thuc té cho théy, hoat dong quéan 1y nha nude
lién quan dén viéc thyuc thi quyén SHTT lién
quan dén canh tranh thudc vé cac chu thé
khac nhau, trong khi do, gitta co quan canh
tranh voi co quan quan ly vé SHTT lai chua
co co ché phéi hop hiéu qua. Mac khac, thuc
té da chimg minh rang, viéc str dung cac quy
dinh cua phap luat canh tranh dé danh gia
vé hau qua han ché canh tranh lién quan dén
hoat dong thuc thi quyén SHTT phai duoc
xem xét dudi nhiéu khia canh theo nguyén
tic can bang, hop 1y%. Vi vay, dé viéc thuc
thi cac quy dinh cua phap lut c6 hiéu qua
thi nhat dinh can c6 sy phdi hop giai quyét
gitra cac co quan c6 lién quan.
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Vi vay, theo chiing toi, can bd sung
quy dinh vé cac can cir phap 1y dé khang
dinh rang, trong mot s6 truong hop, phap
luat canh tranh can phai thtra nhan sy hinh
thanh va ton tai hop phap cia doc quyén co
dugc tir quyén SHTT. Nghia 1a trong trudng
hop nay, véi cac dic thu ciia quyén SHTT,
phép luat canh tranh can phai thtra nhan sy
ddc quyén cua chu so hitu trong viée khai
thac, st dung ciing nhu cho phép hodc ngan
can chu thé khac khai thac, sir dung quyén
SHTT clia minh tham chi 1a 4p dit cac diéu
kién, cac diéu khoan ddc quyén trong hop
ddng chuyén giao quyén SHTT bdi cac quy
dinh mang tinh chat ngoai 1¢ clia cdc hanh
vi han ché canh tranh. Ngoai I¢ nay c6 thé
dugc thé hién théng qua cac tiéu chi dé xem
xét tinh han ché canh tranh cua viéc thuc thi
quyén SHTT khéng chi dya trén yéu to thi
phan hodc c6 thé thong qua cac diéu khoan
mang tinh chat mién trir cho viéc thuc thi
quyén SHTT.

Bén canh d6, can phai xay dung duoc
co ché phéi hop giita co quan quan 1y canh
tranh véi co quan quan 1y vé SHTT. Co ché
phéi hop d6 can dugc xem xét va xay dung
trén nhiéu khia canh tur xay dung, hoan thién
cac quy dinh cua phap luat lién quan nham
loai bd céc xung dot, chéng l4n, déng thoi
cling can c6 co ché phdi hop vé viéce trao doi
thong tin va xu ly cac hanh vi vi pham c6
lién quan ®

27 R Ilan McEwin, Intellectual Property, Competition Law And Economics In Asia p. 315-319.

28 Cuc Quan ly canh tranh (2014), Bao céo ra soat phap luat canh tranh véi phap luat chuyén nganh, tldd.

29 Nguyén tic cin bing hop 1y (The rule of reason) 1a hoc thuyét tu phap cho ring mot hanh vi thwong mai vi pham luét
Sherman chi khi hanh vi thuong mai d6 13 mét “rao can thwong mai bat hop 1y, dua trén cac yéu té kinh té cu thé trong
vu viéc dugc xem xét. Xem: Hﬁng Nga, Thoa thuén han ché canh tranh trong hop déng nhuong quyén thuong mai, Nxb.

Téng hop, 2009, tr. 21.
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Tém tit:

Luan chuyén can bo lanh dao, quan 1y 1a mét cha truong 16n, quan
trong trong cong tac can bd ciia Pang, Nha nudc ta. Bai viét ban vé
cong tac luan chuyén can b lanh dao, quan 1y trén ba phuong dién:
luan chuyén can bo lanh dao, quan 1y tir cac don vi san xuat kinh
doanh vé 1am linh dao cac co quan quan 1y nha nudc; luan chuyén
can bg lanh dao, quan ly qua lai giita cac nganh, cac linh vuc; va mét
s6 truong hop luan chuyén chua dugc nhin nhan dy di vé& chuyén
mon, nghiép vu.

Abstract:

That the personnel rotation of the leading cadres, managers is a
important, major policy in the personnel organization of the cadres by
the Party and State of Vietnam. This article provides the discussions
of the personnel rotation of leading and managerial officials in three
aspects: the rotation of the leading officials and managers from the
state-onwed production and business entities as the leaders of state
administration agencies; the crossing rotation of the leading officials
among the sectors, areas; and in some cases, the rotation in the the
unseen expertise, business sectors.

ghi quyét s6 11-NQ/TW ngay
25/01/2002 cua Bo Chinh gri
(khéa IX) vé viéc luan chuyén
can bg lanh dao va quan ly da quy dinh: “Noi
chung chi luan chuyén can bo lanh dao, quan
1y, khong luan chuyén can bo 1am cong tac
chuyén mon, nghiép vu”. Sau 10 nam thuc
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hién, Bo Chinh tri khoa XI d3 nhan dinh:
“Cong tac luan chuyén, dao tao, bdi dudng,
bd tri, st dung cén bd vé co ban da duogc
thuc hién theo quy hoach... Hau hét can bo
qua luan chuyén déu c6 budc truong thanh,
tich liy duoc nhiéu kinh nghiém thuc tién,
c6 quan diém nhin nhan va phuong phap



lanh dao, chi dao toan dién hon, sat thuc té
hon”!. Pong thoi By Chinh tri cling chi rd
nhitng han ché trong qua trinh thyc thi Nghi
quyét, trong d6 c6 han ché: “Viéc lwa chon
dia ban, chtic danh luan chuyén trong mot
s6 truong hop con bat hop 1y, tham chi trai
nganh, trai nghé, vira khong dap tng dugc
yéu cau ddo tao, vira han ché su dong gop
clia can bd luan chuyén™. Dé gop phan bao
dam cho viéc thyc hién Nghi quyét s6 11-
NQ/TW dat duogc nhiing két qua cao hon
nita, chung t6i xin dugc ban thém miy van
dé phat sinh tir thuc t& va dé xuit mot sb
kién nghi cu thé.

1. Luin chuyén can bd linh dao, quan
ly tir cac don vi san xuit kinh doanh
vé lam linh dao cic co quan quan ly
nha nudc

Céc “chiéu luan chuyén” trén thuc té
kha da dang: luan chuyén tir cic co quan trung
uong vé cac dia phuong va nguoc lai; luan
chuyén trong ndi bo mot nganh; luan chuyen
gitra cac nganh khac nhau; luan chuyén tir
cac co quan dang, doan thé sang cac co quan
quan 1y nha nude va nguoc lai; luan chuyén
tir cac co s san xuat kinh doanh sang cac co
quan dang, doan thé va quan 1y nha nudc....
Trong d6, “chiéu luan chuyén” tir cac don vi
san xuat kinh doanh vé cdc co quan 1y nha
nudc c6 nhitng van dé rat dang quan tam.
V& lich str, khong chi tir khi c6 Nghi quyét
11-NQ/TW méi ¢6 sy luan chuyén nay, ma
tir nhiéu nhiém ky trudc ddy cho dén trudce
khi c6 Nghi quyét 11-NQ/TW, da c6 su diéu
dong, luan chuyén manh mé& nham dap tng
yéu cau nhiém vy cach mang trong timg giai
doan. Tir nam 1976, viéc luan chuyén, diéu
dong can bd 1anh dao tir cac co so san xuét
kinh doanh vé cac bd, nganh trung wong va
s0, nganh dia phuong dugc thyuc hién thuong
xuyén nhu mot yéu cau thiét yéu. Nhiém ky
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nao ciing ¢6 su ludn chuyén nay (nhiéu nhat
1a cac nhiém ky 1981-1987 va 1987-1992).
Nhiéu chic danh trong Chinh phu, trong Uy
ban nhan dan cap tinh ma ngudi nam gitr cac
chtrc danh do déu co ‘ngudn gbc tir co s0,
tir cap dudi. Can clr dé lya chon diéu dong,
luan chuyén khi dy co 1& chu yéu 1a bé day
thanh tich vuot troi vé diéu hanh, quan ly
don vi cua nguoi ding dau co so. Ho dugc
diéu dong 1én lanh dao, quan ly mot linh
vyc, “thu linh” cia mot nganh ¢ cdp tinh,
o trung wong. Nhung chi it 1au sau khong it
ngudi trong s6 d6 da lan luot roi khoi vi tri
cong tac, c6 nguoi con bi ky luat. Gan day,
tuy khong nhiéu nhung van con tinh trang
d6. Thanh tich va ning luc lanh dao, diéu
hanh cuia hg ¢ don vi co s¢ trude day cling bi
nhat nhoa cung véi vi tri “nguoi dang dau”
linh vuc, nganh hién tai ma ho khong kham
ndi. Vi sao lai nhu thé? D6 1a cau hoi can co
loi giai.

Trudc hét, ai d6 da dem ddong nhat hai
loai can bd lanh dao véi nhau. Loai can bd
lanh dao, quan 1y san xuét kinh doanh tac
nghiép, t6 chire thuc hién cu thé ¢ don vi co
so va loai can bd 1anh dao, quan ly nha nude
ctia mot linh vuyc, “thiét ké”, dinh hudéng chi
trwong, xdy dung luat phap, co ché, chinh
sach c6 tinh chét diéu tiét o tam vi mé (cap
trung wong). Thyc té cho thay, ndi dung va
y€u cau cong viéc cua hai loai can b nay rat
khéc nhau, do do6 yéu cau dao tao, boi dudng
ho cling rat khac nhau. Ddi véi loai can bo
quan 1y san xuét kinh doanh & cac don vi co
s¢ thi pham vi hoat dong ctia ho chu yéu la
phuc vu cho doanh nghi¢p minh. N§i dung
va yéu cau hoat dong chinh 1a hiéu qua kinh
té cu thé (muc loi nhuan dat dugc) thong
qua trinh d6 t6 chuc, quan 1y, sir dung von,
vat tu va lao dong sdng cua doanh nghiép.
bé dat duoc hiéu qua kinh té cao, ho phai rat
gioi quan 1y, diéu hanh, hach toan kinh té.

1 Két luan sb 24-KL/TW ngay 5/6/2012 cta Bo Chinh tri v& Day manh cong tic quy hoach va luan chuyén can b lanh

dao, quan 1y dén nam 2020 va nhimg nam tiép theo.

2 Két luan s6 24-KL/TW ngay 5/6/2012 ctia B Chinh tri, tldd.
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Trong khi d6, loai can bo “thiét ké”
hoach dinh chu truong, xay dung lut phap,
co ché, chinh sach diéu tiét vi mé (& trung
wong) c6 pham vi hoat dong la ca mot linh
vuc trén quy md toan quoc voi trach nhiém
huéng dan, kiém tra, “cho phép” hodc ngin
chan hay khuyén khich... San pham ciia loai
can bg nay la cd mot hé théng luat phap, co
ché, chinh sach do chinh ho dé Xuét va duoc
Nha nudc chip thuan, thong qua. Hiéu qua
hoat dong 1a muc do tién bo, di 1én cua mot
nge‘mh, mot linh vuc trong toan bo nén kinh
té - xa hoi.

Néu cho ring, can by co nhiét huyét
co pham chat, da lam t6t viéc ndy thi chac
chin ciing lam tbt dwoc viée kia; ctr thé roi
dem mdt nguoi dang lanh dao, quan 1y kinh
doanh ¢ co s& dat ngay vao vi tri “nguoi
dung dau” quan Iy nha nudc cia mot nganh,
mat linh vuc doi hdi phai co tu duy khai quat
cao ma khong c6 su chuan bi k¥ cang, chu
dao thi rd rang la kho thanh cong, doi khi
con lam thui chdt can bo. Chung ta thiy rat
10, hai loai tu duy cua can bd lanh dao, quan
1y ¢6 su khac nhau vé cin ban: San xuit
kinh doanh (dic biét 1a trong nén kinh té thi
truong) doi héi nguoi quan 1y phai nhanh
nhay, quyét ddp mau le, chéng vanh (ma
nguoi ta nodi 1a phai biét “chép thoi co™) thi
moi canh tranh théng loi, méi ding viing
trén thuong truong dugc. Tu duy cua nguoi
lam luat phap, chinh sach, co ché lai doi hoi
vua phai nhay bén, vura phai dlem tinh suy
nghi chin chan, tong két thuc tién, khai quat
tinh hinh va rat ra nhimg diém chung c6
tinh toan quoc nhitng nét ri€ng co tinh chat
ving mién, dia phuong; diéu kién ap dung
“dai tra”, diéu kién ap dung riéng 1€ va co
nhung VleC phai thu nghlem nhic¢u lan roi
méi quyét dap... Nhiéu viéc cung rat khan
truong nhung phai bao ddm murc do thanh
cong cao, khong dugc phép “nong gay”,
quyét sai. O co so, néu quyét sai thi thiét hai
chi trong pham vi mét don vi; & tim vi mo,
quyét sai thi ca nuéc ganh chiu tén that. Boi
vay, khong thé dem tu duy “chép thoi co”,
“chdp co hdi” (ma doéi khi thoi co, co hdi bi
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bién thanh “chup giat”) vao cong viéc dai su
nht} du thao luat, du thao chinh sach hay co
ché duoc.

No6i nhu vay hoan toan khong c6 nghia
1a chiéu luan chuyén tir quan Iy san xuat kinh
doanh sang quan ly nha nudc khong thuc
hién dugc. Tuy nhién, dé bao dam viéc luan
chuyén dap ung dugc yéu ciu va muc tiéu
dé ra, can phai d6i méi cach lam. P6i mai
¢ day chi la 1am cho dung, cho hoan chinh
cac cong doan ciia mQt qua trinh. Nghia la
phai phat huy cach lam dang dan, hop 1y,
“ding quy trinh” cua nhfmg truong hop da
thanh cong trong thoi gian qua. D6 13, ngudi
duoc luan chuyen phai c6 thoi glan can thiét
lam quen véi cong viéc mdi ¢ moi truong
m&i. Vidy, mdt can bg lanh dao, quan ly san
xuat kinh doanh duoc luan chuyen vé mot
b, mot nganh, trudc hét nén b tri 1am viéc
& mot don vi c6 tinh chat dau mbi, tong hop
(noi moi céng viéc chuyén mon, nghiép vu
chu yeu déu co cong doan phai di qua don
vi tong hop nay) dé nam bt dugc cac khoi
cong viéc va moi lién hé gitra cac khéi cong
viéc d6 (ciing 1a mdi quan hé gitra cac don
vi trong co quan). Sau d6 ¢ thé lam tro 1y
dé gitp xir Iy mot sd cong viee chung hoac
lam thi truong (hay twong duong) diéu hanh
mot khdi cong viéc cu thé. Vé&i cach lam
nay, nguoi duoc luan chuyén cé diéu kién
“kiém nghiém” mtrc do dung dan, chinh xéac
nhitng cong viéc ¢ tam vi mo bang bé day
kinh nghi¢m lanh dao, quan ly & co s& ma
minh da kinh qua. Thoi gian lam cac cong
viéc trén bao lau 1a do “tu 1énh nganh” va co
quan t6 chirc c6 thim quyén quyét dinh trén
co s¢ hi€u qua cong viéc ma can b do dat
duoc. Sau d6 madi chinh thirec dam trach chie
danh “ngudi ding dau”.

2. Luan chuyén can b¢ lanh dao,
quian ly qua lai giira cac nganh, cac
linh vue

Luan chuyén can bo lanh dao, quan
ly qua lai gitta cadc nganh, céc linh vuc la
viéc luan chuyén can bd quan Iy nha nudc
sang quan ly doanh nghiép; quan ly khoa



hoc sang quan ly cac nganh, linh vuc khac
va nguoc lai...

Thuyc trang, c6 mot s6 can bo lanh dao,
quan ly nghién ctru khoa hoc thudc loai gioi
da duoc luan chuyén 1am lanh dao, quéan 1y
doanh nghiép, quan ly nha nudc & cac nganh,
cac cAp; sau mot thoi gian, ¢6 ngudi try duge
va phat huy t6t, nhu’ng cling co ngu:(n khong
tru ndi. Khi 6, nguoi khong tru ndi thi kién
thirc khoa hoc bi mai mdt va 1am vao tinh
thé “tién thoai ludng nan”, trd lai voi khoa
hoc thi di tut hau, khong bat kip, ma tiép
tuc lam quan 1y nha nudc thi “quan” khong
dugc. Tinh huong nay cling can dugc xem
xét khic phuc. O day dd c6 su nhin nhan
chua dr:iy du, toan di¢én; chua phan biét o
rang ndi dung va tién trinh thyc hién cong
viéc ctia can bd 1anh dao, quan 1y khoa hoc
véi can bd lanh dao quan ly doanh nghiép,
quan 1y nha nudc. Néu cho rang, mot nha
lanh dao nghién ctru khoa hoc gioi it cling
gidi vé quan 1y doanh nghiép, quan 1y nha
nudce, thi viéc “tuyét dbi hoa” nhu thé e ¢6
phén ngo nhan. Trén thuc té, ¢6 thé co nhiéu
cap d6 khac nhau, nhung dé dé hiéu thi coi
nhu ¢6 hai cap d6 chinh, mot 13 phat huy tot
va hai 1a, kho hoac khong phat huy dugc.

No6i dung va quy trinh lam viéc cua
quan ly khoa hoc va quan 1y nha nudce, quan
Iy doanh nghiép c6 nhiéu khac biét, trong d6
c6 su khac biét xa vé thoi gian tién hanh cong
viéc. Nghién ctru khoa hoc (thuc sy nghiém
tac) la cong vige co su vit 6c, kho nhoc dai
hoi. Vi thé, tiy theo tinh chat va ndi dung
ma thoi gian thyc hién dé tai nghién ciru ¢6
thé 1a mot ndm hodc vai ba nam, tham chi
5 nam va néu 1a nghién ctru co ban thi con
lau hon ntra. Trong thoi gian do, lanh dao
cling nhu cac nghién ctru vién hau nhu chi
tap trung suy nghi chu yéu xung quanh dé
tai dang dugc thyc hién dé dat duge mirc
d6 chat lugng cao nhat. Trong quan 1y nha
nude, quan 1y san xuét kinh doanh (dic biét
1a trong nén kinh té thi trudng) “xoay chuyén
nhu chong chong”, khong cho phép cac nha
quan 1y nghién ngdm l4u dén thé, nhét 1a d6i
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v6i nhitng quyét dinh “giai ciu” tinh hinh.
Trong maot tuan, tham chi trong mot ngay,
nguoi lam quan ly nha nudc, quan Iy doanh
nghiép c6 thé phai chuyén doi suy ‘nghi, tinh
toan tir viéc nay sang viéc khac dén ba, bon
dau viéc, tham chi hang chuc dau viée dé co
thé quyét dinh dugc trong thoi han quy dinh
cho phép.

Néu cai kho cta cac nha khoa hoc 1a
phai tim ra xu thé, tinh quy luét, su phat sinh,
phat trién, sy dao thai... dé dua ra két luan,
kién nghi ctia d¢é tai, thi cai khé cia nha quan
ly la, trong thoi gian cho phép (thuong khong
dai, tham chi rat ngan) phai ra quyét dinh,
ma quyét dinh phai bao dam dugc do chinh
x4c. Cac nha khoa hoc dugc luan chuyén
lam quan ly ma chua thanh cong thuong do
nguyen nhén khong kip chuyen hoa tu duy tur

“nghién ngdm” trong thoi gian dai sang “tic
thoi” phai ra quyét dinh v6i thoi gian ngan
(khong hoi du thong tin can thiét dé quyét
dinh van d¢&). Nguoc lai, nhiing nguoi thanh
cong chinh la ho da nhanh chéng nam bat
yéu cau cong viéc quan ly, kip thoi chuyén
hoéa tu duy theo yéu cau thoi gian cta cong
viéc, “co dac” thong tin nhanh chong, héi tu
du cac diéu kién dé ra quyét dinh. D6 ciing
chinh 1a cach thtc tién hanh can dugce nhan
rong khi luan chuyén can bo lanh dao la nha
khoa hoc 1am can bd 1anh dao, quan 1y nha
nudce trong thoi gian toi.

Nhan day ciing xin dugc dé cap thém
mét van dé ma trén bao chi dd ban luin
nhiéu. D6 13, ngoai cac Vién, Hoc vién, cac
Truong Dai hoc, Cao déang... thi cac nha lanh
dao, quan 1y cac cip co nhét thiét phai co
hoc ham, hoc vi hay khong, tai sao ¢ cac
co quan quan 1y lai nhiéu gido su, 1am tién
sT thé? Theo ching t6i, cau tra 101 1a “Tuy
truong hop cu thé, khong nhét thiét phai c6
hoc ham, hoc vi”. Cé 1€ ching ta dang co
sy nham 13n ¢ hai viéc: mot 13, dem dong
nhat qua trinh voi phdm chdt; hai 13, dem
déng nhat hoc vi, hoc ham véi nang luc. Co
nhiéu dong chi cang c6 qua trinh, c6 thim
nién cong tac dai cang t6i luyén dugc pham
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chit t6t (c6 nhiing truong hop trong nhu pha
18, sang nhu ngoc, khong mot “ti vét” nho),
nhung ciing khong phai khong c6 nhimng
truong hop cang vé€ sau cang sinh ra nhiu
“can bénh cuoi doi” (an choi vo do, thu vén
dén cung... va bay gid 1a tham nhiing khing
khiép, suy thoai chinh tri, tw tuéng nghiém
trong). Trong cong tac can by, mot khi da
qua thién I¢ch - coi nang qué trinh thi da co
nhitng ngudi khai vong 1én bé day thanh tich
“vao sinh ra t¢” dé duogc cat nhic, dé bat
hoic duoc khen thuéng. V& nang luc va hoc
vi, hoc ham thi néu nguoi cd hoc ham, hoc
vi (thuc su) thi d6 cling chi méi 1a dang tiém
ndng, phat huy dugc hay khong con phai
“nhing” vao thuc tién xem né xuat hién
“mau gi”. Két qua cong viéc mai la “thudc
do” chinh thong, dung din nhat. Thuc té cho
thay cling khong it nguoi cang c6 hoc vi,
hoc ham cao thi cang :ché hién nang luc vuot
trdi, c6 nhi€u cong hién cu thé cho dat nudc,
cho nhan dan. Nhung lai ciing khong hiém
nhitng ngudi 1 gido su, phé gido su, tién
si, tién si khoa hoc nhung lau ngay hau nhu
khong c6 cong trinh gi dang ké. Co nguoi
hang chuc nim khong c6 mot san pham,
thdm chi mot bai bdo c6 tinh chat nghién
clru, de Xuat ciing khong. Trude day, trong
mdt s trudng hop can thiét phai so sanh, do
khong lam 16 dugc pham chat, nang lyc cua
tung nguoi nén to chuc c6 tham quyen da
quét dinh chon ngudi ¢6 hoc vi, hoc ham
dé cat nhac, de bat trude. Tir d6 nguoi ta do
x6 di 1am thac si, tién si, dan dan thanh 16 -
va thanh t€ nan “dan nhan mac”. Noi cach
khac, néu qua thién vé béng cép thi nguoi
ta s& “chay” cho dugc bang cap. Va lac nay
déy dang rg Ién tinh trang bang rom, kién
thirc rom; bang that, kién thure gia rat tai hai.
Hai “nham lan, ngd nhan” noi trén phai kién
quyét khic phuc cho duoc.

Trén thyc té c6 nhiéu nha 1anh dao c6
hoc ham, hoc vi lam cong tac quan ly, lanh
dao kha tot, tham chi cuc ky tot (nhu da néi
& diém 1), nhat 13 nhiing truong hop cung
linh vuc, cung nganh nghé. La nguoi ding
dau, cac dong chi d6 biét chi dao tong két
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thuc tién, t chirc nghién clru cac dé tai khoa
hoc 1am luan ¢ cho viée ra cac quyét dinh
chuan xac cta quan 1y; biét hoach dinh chién
lugc phat trién cua nganh, cua linh vyc ma
minh phu trach véi tam nhin dai han va chi
dao thuc hién chién lugc d6 theo tung thoi
gian, timg cong doan mot cach chic chan...
Do d6 nguoi lanh dao, quan ly ¢6 hoc vi, hoc
ham hay khong, khong quan trong. Van dé
1a, “ham lugng” tri tu¢, tri thuc bao nhiéu,
hoc vi, hoc ham ¢6 thuc chat hay khong,
c6 van dung duogc gi cho cong viéc khong.
Chinh vi vay, bat dau tir Nghi quyét Trung
uong 3 khoa VIII, Bang, Nha nudc da ngay
cang “tiéu chuin hoa” c4n bd 1anh dao, quan
1y mét cach hop 1y, chat ché hon.

3. Mot s6 trwong hop luin chuyén chwa
dwge nhin nhin day da vé chuyén moén,
nghié¢p vu

Truong hop luan chuyén chua dugc
nhin nhan day da vé chuyén mén, nghiép
vu la nhing truong hop ma B Chinh tri
nhan xét 1a bat hop 1y, trai nganh, trai nghé.
Céc truong hgp nay co tir cap huyén trg 1€n.
Nhiéu hon ci 1a ¢ cdp tinh, thé hién dudi
hai dang chinh: mot 13, can b lam bét cur
nganh nghé gi nhung néu 1én d&én chuc Bi
thu huyén oy (quan uy) thi déu co thé duoc
diéu dong, luan chuyén lam cap truong mot
nganh & tinh (thanh pho) hai la, cap pho
mét nganh ¢ tinh c6 thé duoc diéu dong,
luan chuyén lam cap trudong ciia mot nganh
khac. Ngoai ra, c6 tru:(mg hop chi lay vi thé
chinh tri 1& chinh rdi bé tri vao bét ky vi tri
nao con khuyet lanh dao. Trong truong hop
trén, nhimg ai nang dong, thuc sy chi thu
V01 cong vige, tan tuy nam bét tinh hinh, nd
luc tim hiéu, cd gang tu dao tao, biét nhan
rong kién thirc, tan dung nhiing gi da biét...
va nam viing phuong phép linh dao, quan ly
thi s& thanh cong. Theo nhin nhan cua chiing
t6i, & cap tinh, s6 nguoi thanh cong khong
nhiéu, da phén la gitt dugc cong viéc va mot
bd phén chua dat dugc yéu cau luan chuyén
la “gitp can bd truong thanh nhanh hon va
toan dién, vitng vang hon”. Pé can bo luan



chuyén dang nay hoan thanh dugc nhiém vu
thi phai can nhéc k¥ ludng giira chuyén mén,
nghi¢p vu chinh cua can bd véi linh vyuc, dia
ban ma du kién can bo s& tdi; xem xét tinh
nang dong, nhay bén, ham hoc hdi cua can
bo thé nao, c6 sém bét nhip dugc cong viée
khong... thi méi quyét dinh; can tranh tinh
trang, tho rén thi bao di dong ti, tho moc thi
bao di rén dao nhu 101 day cua Béc.

Luan chuyén can bg lanh dao, quan 1y
1a mot chu truong 16n, quan trong trong cong
tac can bd cua Pang, cla ca hé théng chinh
tri, nham thyc hién chi truong dao tao, boi
dudng toan dién va sir dung c6 hi€u qua doi
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ngii can bo; tao diéu kién cho can b tré, c6
trién vong, can bo trong quy hoach duogc rén
luyén thyc tién; tao ngudn cin bo lau dai
cho dat nudc; ting cudng can bo cho cac
linh vuc va dia ban can thiét; khic phuc tinh
trang cuc by trong cong tac can bd, “khép
kin” trong tirng nganh, tung dia phuong,
timg don vi. Khi tién hanh phai nim viing
phuong cham cé tinh nguyén tic ma Nghi
quyét ) 1INQ/TW da chi rd, “Than trong
trong cach lam, phai chuan bi ky ké hoach
va 1§ trinh thyc hién tirng budc, chuén bi tdt
ca noi can bo di va noi can bo dén, khong
lam 9 at, tran lan, chay theo s6 luong” |

CONG NHAN QUYET BINH CHO TRE EM VIET NAM..

(Tiép theo trang 22)

tién hanh cac thi tuc ¢6 lién quan*'. Gan day
nhét, co yéu cau ghi vao s6 ho tich viéc nudi
con nudi dugc thuc hién tai Toa an nudc
ngoéli can ctr theo quy dinh vé viéc lya chon
tham quyen giai quyét cac vu viéc dan sy c6
yéu tb nudc ngoai theo phap ludt quic gia
cta nguoi nhan con nudi ma khong tinh toi
thAm quyén ciia co quan Viét Nam, mic du
tré em dang thuong tra & Viét Nam. Trong
truong hgp nay, viéc cong nhén va ghi vao
s6 ho tich cling s€ gap kho khan. Nhu vay,
c6 thé noéi thyc tidn cong nhan va ghi vao s6
ho tich viéc nuo6i con nudi duoc thuc hién &
nudc ngoai rat phong pht va ¢ chidu hudéng
gia ting trong khi quy dinh ciia phap luat vé
nudi con nudi trong linh vuc nay con chua
theo kip thuc tién do.

Két lugn, trong thu tuc gidi quy¢et nuoi
con nuoi cd y€u to nudc ngoai, viéc ra quyet
dinh cho tré em Viét Nam lam con nudi &

nudc gde chua phai 1 thu tuc phéap 1y cudi
cung. Dé viéc nudi con nudi c6 hé qua theo
quy dinh cua phap luat nudc ngoai, quyét
dinh cho tré em Viét Nam lam con nuoi
¢ nudc ngoai phai dugc cong nhén. Viéc
duong nhién cong nhan quyét dinh nudi con
nuoi dugce thuc hién & nude ngoai cling phai
dap mg diéu kién chung 1a khong dugc trai
trat ty cong cua nude noi co yéu cau. Sau do,
ngudi nhan con nudi phai tién hanh tha tuc
ghi chu viéc nudi con nudi & co quan ho tich
cua nudc ngoai nham x4c nhan tré em duogc
nhéan lam con nudi dugc coi nhu ngudi con
hop phap ciia ngudi nhan con nudi. Nham
bao dam quyén va loi ich cia tré em duoc
nhan [am con nudi ¢ nudc ngoai trong thoi
gian t6i can tiép tuc nghién ciru sira d6i va
bd sung quy dinh ctia phap luat vé nudi con
nudi nodi chung va nudi con nudi cd yéu td
nudc ngoai noi riéng cho phu hop véi thong
1¢ quic té m

41 Pham Hb Huong, Thyc tién ap dung cac quy dinh vé tu phap quéc té tai cac co quan hanh chinh nha nuée. Tldd, tr. 201.
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Tém tit:

Co ché quan 1y hanh chinh d6i v6i “siéu d6 thi” thanh phé H) Chi
Minh can dén hanh lang phap 1y dii rong, phu hop véi thyc tidn kinh
té, van hoa va xa hoi trén dja ban. Tuy nhién, bén canh nhitng ap luc
phai d6i méi co ché quan 1y hanh chinh thi viéc trién khai thuc hién
Luét T6 chirc chinh quyén dia phwong ndm 2015 thoi gian qua ciing
d4 tao ra nhiéu thach thirc cho Thanh phd. Bai viét phan tich, danh gia
nhitng van dé co ban phat sinh khi 4 ap dung Luat T6 chire chinh quyén
dia phuong nam 2015 vao thue tidn Thanh phd, theo d6 dé xut mot
s6 kién nghi véi Trung wong va Thanh phd.

Abstract:

The administrative mechanism for the "megacity" of Ho Chi Minh
city needs a legal framework that is sufficient, appropriate with the
realities of economics, culture and social activities of the locality.
However, along with the pressure to renovate the administrative
mechanism, the enforcement of the Law on Organization of Local
Administration of 2015 has faced with several challenges for the City.
This article provides analysis and assessments of the basic matters
arising once the enforcement of the Law on Organization of Local
Administration of 2015 to the City, and then also provides a numner
of recommendations to the Central Level and the City.

r I hoi gian qua, Luat T6 chtic chinh
quyén dia phuong ndm 2015

(Luat ndm 2015) da duoc trién

khai trén thuc t1en tao nhiéu két qua kha
quan trong co ché quan 1y hanh chinh cia
chinh quyén dia phuong (CQDP) ca nudc.
Tuy nhién, v6i d6 thi dac biét co dan sd 16n
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nhu thanh phé HO Chi Minh (Thanh phd) thi
viéc to chirc thi hanh Luat ndm 2015 vé to
chtrc b méy, thim quyén hanh chinh, ché
d6 chinh sach, bién ché, chirc nang, quyén
han... dang dit ra mot s6 van dé dbi véi co
ché quan 1y hanh chinh Thanh phé.



1. Nhitng vén dé dit ra

Thir nhdt, Luat To chic CQDP nam
2015 quy dinh chung vé quyén han, nhiém
vu cua chinh quyén céac dia phtrong Tuy
nhién, trén thuc té, bén canh nhﬁ’ng quyén
han va nhiém vu chung nhu céc tinh, thanh
pho khac, Thanh phd ciing c6 cac nhlem vu,
quyén han riéng nhy?: thuc hién chu truong,
bién phap tao nguon tai chinh, huy dong
von de phat trién do thi; xay dung va quan
Iy théng nhat cong frinh ha tang d6 thi theo
quy dinh cta phap luat; quyet dinh co che
khuyén khich phat trién cong trinh ha tang
do thi trén dia ban. Nhung quyen han, chtic
nang, nhiém vu r1eng biét nay hién chua
duoc quy dinh, phan cap r0 rang, chi tiét nén
Thanh phé Van chua c6 dugc co ché dic thu
dé phat huy tiém nang vé kinh té - x4 hoi.

Thir hai, Luat nam 2015 quy dinh mot
s6 diém khac biét vé t6 chirc bo may quan ly
nha nudc, s6 lugng cac co quan chuyen mon
thuoc Uy ban nhan dan (UBND) céc cap cho
tha d6 Ha Noi va thanh pho Ho6 Chi Minh.
Tuy nhién, trén thyc té, to chirc bo may
quan ly nha nudc, cac co quan chuyén moén
thuoc UBND cac cAp cua céc tinh, thanh
phé truc thudc trung wong trén ca nudc van
dugc thyc hién theo quy dinh ciia Nghi dinh
s6 124/2004/ND-CP ngay 18/5/2004 cua
Chinh phu. Diéu nay da lam cho b0 may
hanh chinh cua Thanh phé thuong xuyen
qua tai vé cong viéce, tir d6 co ché quan ly
hanh chinh kém hiéu qua’.

Thir ba, Luat nam 2015 quy dinh
nhirng quyen han riéng cho Chu tich UBND
Thanh phd thudc dién d6 thi dic biét véi sd
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luong cap pho nhleu hon (tbi da 5 ngu:o’l)4
Tuy nhién, trong dleu hanh giai quyét cac
cong viée, trén mot sd linh vyc, hién rat kho
tach bach noi dung cong viéc nao pha1 do tap
thé UBND quyét dinh, ndi dung nao thudc
pham vi quyét dinh ctia Chu tich UBND.
Bén canh do, viéc quan ly hanh chinh cling
thiéu tap trung, chua tri¢t dé trong quan hé
chi dao, dleu hanh g1ua UBND cac cap cua
Thanh pho dan t6i 6 nhing van dé di c6
chi dao cua cap trén nhung thoi gian giai
quyet con cham tré, kéo dai; viéc phan cong
theo chirc nang, nhiém vu, thim quyén gitra
cac cap, gilta phuong (thi tran) va xa trén
mdt s0 linh vyc cling chua ro°.

Thir tw, do Luat nam 2015 khong quy
dinh cu thé nhiém vu, quyen han cua cac
co quan chuyén mon cua UBND cép tinh,
van ban do Chinh phu ban hanh quy dinh
cac ¢o quan chuyen mon cua UBND cap
tinh c6 tham quyén huéng dan chuyen mon,
nghiép vu cho phong, ban chuyen mon cua
chinh quyen quan, huyén; tu van cac van de
chuyen mon khi UBND quén, huyén c6 thac
mic, c6 kién nghi, dé xuat¢... Nhu vay, du
la co quan chuyén moén nhung cac sd, nganh
van thyc hién theo cach thirc dugc quyén chi
dao UBND quan huyén vé cong tac chuyen
mon. Dleu nay tao ra h¢ qua phap 1y la: cung
mot van dé ma so chi dao khac, UBND quén
(huyén) chi dao khéc; cac s¢, nganh tham
muu theo co ché chuyén biét, chuyen nganh
nén di c6 nhirng "khoang trong" trong quan
1y hanh chinh nha nuéc gitta cac s, nganh
chuyén mon véi nhau, hoac gitra sd, nganh
chuyén moén vdéi phong chuyén moén cua
UBND quan, huyén.

1 Xem thém cac Didu 4, 8, 9 Luat TS chirc CQDP niam 2015.

2 Xem thém cic Diéu 43, 44, 45, 49 Ludt T6 chirc CQDP nam 2015.

3 Tinh trang ha tang giao théng d6 thi kém phat trién hodc khong theo kip toc do phat trién ctia phuong tién giao thong;
cac van dé vé ngap nude, khoi bui 6 nhidm, té nan x4 hoi... thoi gian qua khong kiém soat dugc. .

4 Xem thém Diéu 41 Luat Té chirc CQDP niam 2015.

5  Trong quan ly d6 thi védi dién tich hep, mat d6 dan sb dong, day dac nhung lai phan theo dia gidi 1anh thd, mot con
duong nhiéu khi bén nay la mot quan, bén kia la mdt quan khac, bén nay la mot phudng, bén kia 1a mot phuong khac,
tham chi trong hém ciing phan ra nhu vay. M&i bén 13 mot bd may riéng biét véi du 3 cp vira chdng chéo, vira lang phi.
Nhiéu linh vuc quan 1y nhu: ciu dudng, thoat nude, chiéu sang, cdy xanh, tran ap t6i pham... dang bi cit khic, khong
d(‘Sng bd. Cé tinh trang, cung mat viéc, quan nay lam nhung quén kia chua c6 kinh phi [am nén do6 thi luén chap va, bi
dong, lic nao ciing thiy ngdn ngang.

6  Xem thém Diéu 3, khoan 8 Diéu 4 Nghi dinh sb 24/2014/ND-CP ngay 04/4/2014 cta Chinh pha Quy dinh td chirc cac
co quan chuyén mén thuéc UBND tinh, thanh phé truc thudc trung uong.
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Thir nam, do Luat ndm 2015 khong
quy dinh 16 co ché dic thu vé nhan su cho
cap x4 cua cac thanh pho 16n nhu Ha Néi,
HO Chi Minh nén cic van ban dudi luat7
da quy dinh ° tLrO’ng dbi dong nhat” vé sd
luong can by, cong chirc, so lugng, chic
danh, tén goi, ché do chinh sach cho nhitng
nguoi hoat dong khong chuyen trach... dan
dén mot van de khong xac dinh duogc dau la
tiéu chi hang dau cho viéc dinh bién can bo,
cong chuc, nguoi hoat dong khong chuyen
trach: dién tich dia ban (s6 km/can bo quan
ly) hay s6 dan trén dia ban (s6 dan/can bg
quén ly). Piéu nay gay kho khan cho Thanh
phd khi khong c6 di nhan sy cho cap xa dé
dam bao hiéu qua thuc hién co ché quan 1y
hanh chinh.

Thir sau, Luat nam 2015 thé ché hoa
quan diém cua Hién phap nam_ 2013 theo
hudng: ¢ dau co cap chinh quyen o do co
HDND cung cap®, nghia la ¢ dau dugc coi
la cap chinh quyén thi chinh quyén & d6
bao gébm Hoi dong nhén dan (HDND) va
UBND, con ¢ dau khong dugc coi la cap
chinh quyén thi c6 thé t6 chirc chinh quyén
chi ¢6 co quan hanh chinh thyc hién nhi¢m
vu quan ly hanh chinh va dich vy cong tai
dia ban. Tuy nhién, hién nay Thanh phé van
duoc t6 chirc theo don vi hanh chinh vé1 3
cap chinh quyen la cap tinh, cap huyen va
cap xa nén & tat ca cac cap chinh quyén déu
thanh 1ap HDND va UBND. Trong khi truéc
do, viéc thyc hién thi diém khong to chirc
HDND ¢ huyén, quén, phuong da cho thay,
nhi€u van d¢€ quan ly 4o thi da dién, phurc tap
da dugc phoi hop giai quyét nhanh, hiéu qua

khi khong c6 HDND. Viéc 1ap lai HDND
o0 19 quan, huyén va gan 300 phuong da
phat sinh thém hang ngan bién ché phai tra
luong, thém bd may phuc vu (van phbng,
Xe, tru s0...) khién cho bd may chinh quyen
cong kénh ma hiéu luc, hiéu qua cua bo may
lai tdng khong tuong xtmg. Co ché quan 1y
hanh chinh tiép tuc tang surc y va ganh nang
sau khi tai 1dp mo hinh t6 chiee CQDP 3 cap.
Két qua khao sit cia mot cong trinh nghién
ctru khoa hoc cap Thanh pho cho thay, c6
65% s6 nguoi dan cho rang, mo6 hinh chinh
quyén do thi duoc to chirc theo cach thirc ¢
HDND ¢ tat ca cac cAp chinh quyén Thanh
phd 12 khong phtt hop’.

Thir bay, Luat nam 2015 khéng quy
dinh ty 1€ phan chia ngan sach gitta Thanh
pho Vo1 Tmng uong va dau tu tro lai Thanh
phd. Van dé nay s& dugc quy dinh chi het tai
cac van ban phap luat chuyén nganh veé ngan
sach nha nudc. Tuy nhién, Luat Ngan sach
nha nudc ndm 2015 chi quy dinh mang tinh
nguyén tac chung, Nghi quyét hang nam
ctia Qudc hoi veé phéan b6 ngan sach trung
wong'! 1a vin ban cu thé hoa cac nguyén tic
chung d6 nhung do ty 1€ % dugc phan chia
gitta ngan sach trung uong va ngn sach dia
phuong chua phu hop véi thuc tien nén da
tao ra xung dot vé lgi ich'. C6 mot thuc té 1a,
Thanh pho thu ngén sach nhidu nhung du:oc
dau tu it, ty 1€ thu ngan sach duoc gilr lai
thap va giam dan nén khong dap u’ng duoc
yéu cau dau tu. Ha tang d6 thi ciia Thanh
phd hién rat thleu va yéu; nhiéu cong trinh
dang thleu von, nhung khong dap tmg duoc
ngudn von ngan sach dau tu',

7 Xem thém cac Pidu 3, 4, 5, 13, 14, 15 Nghi dinh s 92/2009/ND-CP ngay 22/10/2009 ctia Chinh pht quy dinh vé

11
12

13

chtrc danh, s6 luong, mot s6 ché do, chinh sach d6i véi can b, cong chuc ¢ xa, phuong, thi trdn va nhiing ngudi hoat
dong khéng chuyén trach & cdp xa; cac Didu 1, 2, 3, 4, 5, 6, 7, 8, 9 Thong tu lién tich s§ 03/2010/TTLT-BNV-BTC-
BLDTB&XH ngay 27/05/2010 ctia B6 Noi vu, B Tai chinh va Bo Lao dong, Thuong binh va Xa hoi huéng dan thyc
hién Nghi dinh s6 92/2009/ND-CP.

Xem thém khoan 2 Piéu 111 Hién phap nam 2013.

Dé tai nghién ctru khoa hoc cdp thanh phé “Hoan thién co ché quan 1y thanh phé H Chi Minh”.

Xem thém khoan 1 Diéu 9, khoan 5, khoan 6 Didu 19 Luat Ngan sach nha nuée nim 2015; khoan 2 Diéu 13 Nghi dinh
s6 163/2016/ND-CP ngay 21/12/2016 ciia Chinh phil.

Xem thém Ban dy toan chi chuong trinh cac muc tiéu qudc gia (ban hanh kém theo Nghi quyét sé 29/2016/QH14 cua
Qudc hoi vé phan bd ngan sach trung wong nim 2017).

Lu4t Ngan sach nha nude ndm 2015 chi quy dinh mang tinh nguyén tic chung cho du toan ngan sach va ty 18 phan chia
ngan sach trung wong va dia phuong.

Thanh phé chi dwoc diéu tiét 18% tdng thu ngan sach, thip nhat trong s6 5 thanh phd truc thugc Trung wong (Can Tho
duogc didu tiét 91%, Hai Phong 88%, Ha Noi 42%, Da Ning 85%)...
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2. Mot s6 kién nghi

Su phat trién manh mé& ctia Thanh phd
song hanh v6i viéc ap dung Luat T6 chirc
CQDP nam 2015 dang dat ra nhiéu thach
thirc cho viéc doi méi co ché to chuc va
hoat dong cua chinh quyén d6 thi, nhat 1a
nhiing thach thuc vé dau tu co s¢ ha tang, O
nhiém moi truong, Un tic giao thong, t€ nan
xa hdi... Viéc xay dung dugc co ché quan ly
hanh chinh hiéu qué bao dam phu hgp véi
mo hinh CQDP ¢ d6 thi dac biét nhu thanh
phd HO Chi Minh dang la van dé buc thiét.
Do vay, chiing toi kién ngh1 nhu sau:

Mot la, Trung wong can tao dleu kién
cho Thanh phd Xay dung co ché quan ly
hanh chinh phat trién. Theo d6, Trung uvong
va Thanh phd cung “chung tay” giai quyét
nhirng thach thuc néu trén:

(1) Nhiing van dé ndo chua _phu hop
voi do thi dac biét cua thanh phd HO6 Chi
Minh thi Trung uong tlep thu, bd sung,
chinh stra va hoan thién; tiép tuc xay dung
va hoan thién hé¢ thong thé ché c6 lién quan
dén co ché quan 1y hanh chinh d thi; chu
trong viéc ban hanh van ban dudi luat via
dam bdo tinh phu hop véi Hién phép, Luat
Tb chuc CQDP nam 2015", vira dam bao
phu hop vé1 tinh hinh thuc tién cua Thanh
pho nghién clru xay du:ng cac quan phuong
ctia Thanh phé 1a CQDP chi ¢o co quan dai
dién hanh chinh la “canh tay nbi dai” cua
chinh quyen Thanh phd, ma khong t6 chirc
HDND cung cip; phan dinh tham quyen
trach nhiém cu thé cho tu'ng chu thé quan ly
hanh chinh; quy ¢ dinh 10 co che phan cap, uy
quyén tai cac dleu luat vé to chirc b may,
tham quyén, ché do, chinh sach'>..

(2) Thanh phd phai tu thay d01 nhu’ng
diéu khong con phu hop véi thuc tién quan
Iy hanh chinh d6 thi (giai thé cic co quan
chuyén mon khong phu hgp, sap nhap mot
sO quan it nguoi, dién tich hep, phan cap, uy
quyén manh cho chinh quyén cap dudi...).

Hai la, tap trung hoan thién co ché
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quan ly hanh chinh Thanh phd. Trong do,
can lam rd thim quyen va trach nhi¢m cua
Chu tich UBND céc cap theo hufGng, phan
dinh nhu’ng nhiém vuy thudc trach nhiém tép
thé thao luan va biéu quyét, Chu tich UBND
chiu trach nhlem ca nhan vé cac quyét dinh
cia minh d6i véi nhitng nhiém_vu thuoc
tham quyén; chu trong tham quyen cua cap
trudng trong sy lién thong voi cac luat khac
nhu Ludt Khiéu nai, Luat Xu Iy vi pham
hanh chinh'¢...

Bén canh d6, can cau tric lai cic co
quan chuyén mon thudc chinh quyén Thanh
pho, bdo dam tdng cuong vai tro tham muu
tong hop cua Van phong UBND, xé4c dinh
r0 trach nhiém quan 1y doi voi cac nganh
chuyén moén. Sap xEp cac co quan theo
huong gon nhe, quan ly da nganh giam dau
mdi, han ché cap trung gian, mdi nhiém vy
chi c6 mot co quan chu tri thyc hién va chiu
trach nhiém chinh; cac nganh linh Ve gan
nhau, llqn quan thu’orng xuyén, mat thiét Vo1
nhau, gan lién nhau vé trach nhiém, quyén
han thi nhap lai thanh mot; cac s¢, phong
va ban nganh khéc phal thuc hién tot co
ché lién thong. Cac s, phong, ban quan ly
chuyén nganh duoc tang cuong vai tro quan
ly nha nudc theo huéng xuyén sudt, thong
nhat khong bi cit khuc theo dia ban lanh
thd dbi v6i 13 quéan noi thanh hlen hitu va
cac huyén. Xay dung co ché phdi hop giira
cac co quan chuyén mon voi nhau. Ban hanh
van ban cu thé hoa vé co ché trach nhiém
va ndi dung phoi hop gitra cac co quan nha
nude lién quan trong thuc hién cédc nhi¢ém
vu theo huéng phdi horp phai dong bd, co
quan chu tri pha1 dugc giao quyen va thuc
thi dung quyén dugc giao; co su phbi hc_rp
trén tat cd cac linh vyce, cac giai doan. Cac
co quan quan ly chuyén nganh 1a cac co
quan quan ly hanh chinh nha nudc theo h¢
thdng doc, chiu trach nhiém toan bo ve linh
vuc quan ly trén dia ban thanh phd. Tha
trudng cac co quan chuyen mon dugc Chu
tich UBND giao chirc ning, tham quyén va

14 Truong hop nay dugc ap dung khi vin giit nguyén cac quy dinh tai Luat T6 chirc CQDP.
15 Taicac bicu 11, 12, 13, 14 chi quy dinh mét cach chung chung, trién khai kho khan vi phai thém cac van ban dudi luat

nén thue tién khong ddng bo va théng nhét.

16 Cac ludt nay chi quy dinh thdm quyén cho cép truong, dic biét Luat Khiéu nai khong quy dinh viée ty quyén giai quyét

khiéu nai cho cép pho.

NGHIEN CUU | 51

$623(351) T12/2017\_LAP PHAP



THUC TIEN PHAP LUAT

t6 chirc bd may dé thuc hién chtrc nang do.
Chu tich UBND thuc hién viéc b6 nhiém va
mi&n nhiém khi thu trudng cac co quan nay
khong hoan thanh nhiém vu. Theo phuong
thirc nay, thu tmdng cac co quan chuyén
mon la nguoi c6 thyuc quyen ddng thoi chiu
trach nhiém cuoi cung vé linh vuc phu trch,
chtr khong phai dong vai tro tham muu nhu
hién nay. Bén canh d6, t0 chic hé¢ thong
b may cac co quan chuyén mon phai phu
hgp véi viée tang quyén ty quan cho chinh
quyén cac thanh ph6 truc thudc. P61 voi don
vi sy nghiép s€ t0 churc lai theo quy dinh cta
Chinh phu; day manh tién do xa hoi hoa cac
don vi su nghiép co6 thu va céc loe_u doanh
nghiép cong ich.

Ba la, Chinh phu tiép tuc mo r6ng
phén cap, uy quyén cho Thanh pho trén cac
linh vuc'’, cho phép Thanh phd duoc quy
dinh mot s khoan thu, khoan chi, ph1 va 1é
ph1 phu hop v6i diéu kién kinh té, van hoa,
xd hoi cua dia phuong Thanh pho duoc
quyén quyét dinh bo may gilp viéc va cac
co quan chuyén mén co tinh chat dic thu
ctia mdt do thi 16n hay dac biét; quy dinh
chtrc nang, nhiém vu céc b phan glup viéc
va dugc phan cap cho chinh quyen cap dudi
thuc hién mot so nhiém vy, quyén han thudc
tham quyén cua Thanh pho duoc t6 chirc
cac co quan chuyén mon phu hop voi dic
thu, khong nhat thiét phai theo khuén mau
cua Trung uwong. Thanh pho dugc quyen
quyet dinh vé s lu:ong can bo, cong chtrc,
vién churc theo kha nang can ddi ngan sach
cua Thanh phor(thay vi B NoOi vu trinh
Chinh phu quyét dinh nhu hién nay) theo
Dé an vi tri viéc lam dé bado dam hoat dong
cta by may thudc do thi loai dac biét; duoc
chu dong trong to chu:c th1 tuyén, thi nang
ngach cong chtrc chuyén xép ngach, ché do
dai ngo ho trg thu nhap phu hop voi nhu
cau, so luong bién ché dugc HDND Thanh
phé quyét nghi. Thanh pho duogc quyén tao
nguon thu mai tor cac hoat dong san xuat,
kinh doanh, dich vy ¢ mot do6 thi 16n ma
phép luat hién hanh khéng cam hoac duogc

Trung wong cho phép; duoc quyén quy dinh
dinh murc chi phu hop véi ngudn thu (cac
nhiém vu chi mang tinh dac thu cua Thanh
pho phai duoc tinh dén trong du toan chi
ngan sach cua Trung uong cho dia phuong)
Thanh pho duoc quyet dinh trong viéc vay
ng dé dau tu dwa vao kha ning tu can dbi dé
tra ng, Chinh phu quy dinh mot sb diéu kién
vé vay ng dau tu xay dung co ban phu hop
voi dac thu cua Thanh phé co tiém nang phat
trién kinh té manh, c6 nhu cau huy dong 16n
va c6 kha nang tra no.

Bén la, hoan thién co ché quan Iy hanh
chinh cia UBND cac quan, phuc‘mg noi
thanh va UBND cac huyen xa: tai cac quan
phudng ndi thanh, can thay d01 co ché quan
ly hanh chinh bang cich d6i mdi cac mod
hinh quan ly theo ranh gidi hanh chinh; xay
dung cidc mo6 hinh quan ly nganh doc ddi véi
linh vyc quy hoach, d6 thi, mdi truong, giao
thong cong chinh, y té, giao duc, tu phap...
theo hudng tan quyen, quan 1y theo khu vuc,
khf)ng theo ranh gidi quan, phu:(‘)'ng, téng
cu:omg cac kénh thong tin, cac kénh giam
sat, cac két ndi thong tin lién nganh dé phuc
vu kip thoi va hi€éu qua nguoi dan.

O céc huyén ngoai thanh, do muc do
do thi hoa tuong d6i nhanh', can nghlen clru
dé xuat chuyen thanh quén; tap trung cung cb
ddi ngii can bo, cong chirc hanh chinh x4, thi
tran du nang luc, co pham chat dao durc tot va
dam nhan dugc dé thyc thi cong vu t6t nhat va
thuc hién hiéu qua nhét; thuc hién tuyén chon
can bo, cong chuc hanh chinh thong qua thi
tuyen va ap dung rong rdi tir cdp Thanh pho
dén quan, huyén, phuong, xa; lam t6t cong
tdc quy hoach, dao tao, boi dudng can bo;
nhan xét danh gia can bg, cong chirc bao dam
cong tam, khach quan, cong khai, minh bach,
cong bang; to chire dao tao, b01 duong can bo
thuong xuyén, lién tuc phan dau dén giai doan
2020 - 2025, dgi ngii can by, cong chirc Thanh
phé dap tmg duoc tiéu chudn da xac dinh W

17 Mic du da c6 Nghi dinh s6 48/2017/ND-CP ciia Chinh phu v& viée quy dinh mét s6 co ché, chinh séch tai chinh - ngan
sach dic thit d6i véi Thanh phé nhung pham vi, thim quyén va cac néi dung dugc phan cip, iy quyén van chua dap

tmg dugc yéu cdu quan Iy hanh chinh d6 thi.
18 Binh quan hién nay trén 220.000 nguoi/huyén.
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1. Phat néng va phat ngui

Theo quy dinh tai Diéu 2 Luat Xu ly
vi pham hanh chinh (VPHC) nam 2012 thi
“VPHC 1a hanh vi ¢6 18i do c4 nhan, t6 chiic
thuc hién, vi pham quy dinh ctia phép luat

Tém tit:

“Phat ngudi” 1a hanh dong xu phat sau khi hanh vi vi pham giao
thong da xay ra, dugc phat hi¢n thong qua viéc sir dung phuong ti¢n,
thiét bi k¥ thuat nghiép vu, nhung hinh thirc xir phat nay khong duoc
thuc hién cung thoi diém vi pham. Thoi gian qua, da ¢6 hang chuc
nghin trudng hop chu xe 6t6 bi co quan dang kiém tir chdi ding
kiém phuong tién vi chua ndp phat do vi pham luat giao thong (phat
ngudi). Nhiéu ¥ kién cho ring, viéc tir chbi ding kiém phuong tién
clia co quan dang kiém 1a chua dung, chua phu hop véi thuc tién, gy
kho cho ngudi dan. Vay, co quan cong an tién hanh phat ngudi cac
phuong tién vi pham luat giao thong, co quan ding kiém tir chdi ding
kiém phuong tién vi chua ndp phat (phat ngudi) c6 ding véi cac quy
dinh cta phap luat?

Abstract:

"Cold fine" means the penalty act after a traffic violation has occurred
and is detected through the use of professional technical means and
equipment but this penalty type is not carried out right after the
time of violation. There have been tens of thousands of car owners
whose cars have been refused to be registered by the register entities
because they have not yet paid the fines for traffic violations. Several
arguments admit that the refusal by the register entities to register
the vehicles is not in line with the regulations, not appropriate with
the realistic activities, providing inconvenience for residents. So, it
is in question that whether the police decides cold fine to the traffic
violation owners and then the register entities refuse to register the
vehicle because of the unpaid penalty (cold fine) are complied with
the legal provisions on traffic?

vé quan ly nha nuwéc ma khong phai 13 toi
pham va theo quy dinh cta phéap luat phai
bi xir phat VPHC; Xur phat VPHC 1a viéc
ngudi ¢d tham quyén xir phat ap dung hinh
thire xir phat, bién phap khic phuc hau qua
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déi v6i ca nhan, t6 chirc thyc hién hanh vi
VPHC theo quy dinh cta phap ludt vé xu
phat VPHC”.

Phat do vi pham ludt giao thong la
hinh thirc xur phat hanh vi VPHC trong linh
vuc giao thong duong by, dugc quy dinh
trong Luat Xt Iy VPHC nam 2012. Khi phat
hién hanh vi vi pham, co quan chirc nang,
nguoi co tham quyén tién hanh 18p bién ban,
ra quyét dinh xir phat tai thoi diém c6 hanh
vi vi pham. Nguoi ta thuong goi hinh thirc
phat nay 1a “phat nong”. “Phat ngui” la
hanh dong xtr phat sau khi hanh vi vi pham
da xay ra, dugc phat hién thong qua viéc su
dung phuong tién, thiét bi k§ thuat nghiép
vy, nhung hinh thirc xr phat nay khong
dugc thyuc hién cung thoi diém vi pham.

Nhiéu nudc trén thé gisi da thyc hién
viéc phat ngudi khi phat hién 16i vi pham
qua phuong tién, thiét bi ky thuat nghiép vu
(nhu camera, may ban téc do c6 hinh anh...)
vi ho ¢6 du cac phuong tién, ky thuat dé
thuc hién xur phat kip thoi, ding nguoi, dung
hanh vi vi pham. Hon nira, phép luat ctia cac
qudc gia nay cho phép thuc hién hanh vi
phat ngudi khi cé du co sé.

O Viét Nam, chiing ta d ap dung viéc
phat nguoi trong mot thoi gian (6 TP. H6 Chi
Minh, viéc phat ngudi da thi diém dugc ba
nam), nhung thuc té viéc xur phat chua dugc
bao dam thuc hién. Nguyén nhan mgt mat la
do Luét Xir Iy VPHC niam 2012 dang thiéu
ché tai cudng ché dé budc nguoi vi pham
thuc hién nghiém viéc xur phat, mat khac,
do nguoi vi pham c¢d tinh né tranh viéc xir
phat (chuyén chd &, ban phwong tién, cho
rang khong biét, khong hé nhan duoc thong
bao vé viéc xur phat...). Ngoai ra, viéc phat
ngudi hién nay ciing c¢6 vuéng mic 16n khi
viéc phat ngudi chi can cr vao su vi pham
cua phuong tién, khong biét 5 ai 1a nguoi
dang diéu khién phuong tién, nhét 1a nguoi
st dung phuong tién khi vi pham lai khong
phai la chu phuong tién.

Viéc chung ta &p dung phat ngudi cac
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phuong tién tham gia giao thong vi pham
luat giao thong qua camera, may bian toc do,
bén canh nhimg vu diém con ¢ nhimg bat
cap. Cu thé 1a nhiéu ngudi da bi phat oan,
do khi mua xe cil, ho phai sang tén, doi bién
s0, nhung hanh vi vi pham luat giao thong
lai xay ra trudce khi ho mua xe, sang tén, doi
bién sb xe d6, ddc biét khi d6 12 mot doanh
nghi¢p van tai c6 hang tram 6 t6 va thué
hang trim nguoi 1ai. C6 trudng hop, tai xé
xe vi pham luat giao théng nhung do blet
trudc muc phat s& rat ndng nén tai xé tu
dong nghi viéc. Khi doanh nghiép cho xe di
dang kiém, don vi dang kiém tir chbi kiém
dinh khién phuong tién khong thé tiép tuc
luu thong. Tuong ty nhu vay la cac truong
hop cho ngudi nha, ban bé muon xe. Poi
v6i cac doanh nghiép cho thué xe cung vay,
nhiéu co so cho thué xe nhén duoc gidy bao
vi pham 13i qua toc d¢ va duoc yéu cau dong
phat, nhung ngudi vi pham 16i d6 1a khach
thué xe va vu viéc da xay ra trudc. Viée tim
va yéu cau ngudi di muon xe, thué xe nop
phat do 15i ctia ho khong d& dang ddi vai chu
phuong tién cho muon, cho thué xe.

2. Co'quan dang kiém c6 quyén tir chdi ding
kiém phwong tién vi chwa nop phat nguoi?

Viéc xur Iy ngudi vi pham an toan giao
thong 1a rat can thiét. Tuy nhién, viéc tir chdi
kiém dinh phuong tién cham, chua ndp phat
ngudi cua Cuc Pang kiém Viét Nam liéu da
c6 du co so phap 1y?

Cach phat nguoi hién nay la khi phat
hién phuong tién vi pham qua thiét bi khoa
hoc cong nghé nhu camera, may do toc do,
lyc lugng canh sat s€ trich xuét bién sb xe,
giri kém thong bao vé cong an dia phuong,
noi phuong tién duoc dang ky dé bao cho
chu xe di ndp phat. Néu qua thoi han ma cha
phuong tién chua ndp phat, co quan chuc
ning s& giri gidy bao phat dén don vi ding
kiém xe. Nhing xe chua ndp phat s& bi co
quan ding kiém tir chdi dang kiém. Tham
chi, co truong hop, xe vi pham nhung co
quan chtrc nang khong giri gidy bao phat cho



chu xe nén chu xe khong biét dé nop phat,
ma chuyén thang dén don vi dang kiém xe.
Pén khi chi xe dua xe di dang kiém méi
phat hién xe minh vi pham.

Tir cac thong tin ciia co quan chirc nang
thue hién nhiém vu xtr phat hanh vi VPHC
trong linh vyc giao thong dudng bg, cac thong
tin xir phat phuong tién vi pham tir nhiéu tinh
thanh s& duoc ghi nhan trén hé thong dir lidu
ciia Cuc Ding kiém Viét Nam. Khi phuong
tién muén thue hién viéc sang tén, dang
kiém thi cac Trung tim Pang kiém s& tra ctru
trén hé théng dir lidu nay. Néu phuong tién
c6 quyét dinh xir phat ma chi phuong tién
chua thyc hién thi nhan vién dang kiém s&
hudng dan cho ho hoan tat ndp phat. Khi chi
phuong tién mang bién lai da ndp phat cuing
hd so dén, nhan vién ding kiém s& truyén dir
liu vé hé thdng dé hé thong xoa thong tin
ngan chan. Sau do, viéc sang tén, dang kiém
moi duoc thuc hién.

P c6 nhiéu ¥ kién cho ring, co
quan ding kiém tir chdi kiém dinh cac
phuong tién chua ndp phat nguoi la chua
ding cédc quy dinh cia phdp luat hién
hanh. Phat ngudi va ding kiém 13 hai vén
dé khac nhau. Phat ngudi hanh vi vi pham
ludt giao thong la churc ndng ctia co quan
cong an, con chirc nang ciia Cuc Pang kiém
Viét Nam 1a kiém dinh chat luong an toan
ky thuat cac loai phuong tién dé quyét dinh
cap phép cho phuong tién duoc luu hanh.
Chi nhitng phwong tién vi pham tiéu chuén
chit lugng an toan k¥ thuat méi bi ding
dang kiém. Theo quy dinh tai Thong tu sb
70/2015/TT-BGTVT ngay 09/11/2015 cuia
Bo Giao thong Vén tai quy dinh vé kiém
dinh an toan k¥ thuat va bao vé moi truong
phuong tién giao thong co gidi duong bo, co
hai truong hop khong duoc cip gidy chimg
nhan kiém dinh, d6 14 truong hop xe co gidi
c6 “khiém khuyét, hu hong quan trong” va
truong hop xe co gidi “khiém khuyét, hu
hong nguy hiém”. Khéng c6 trudng hop nao
khong duoc cdp gidy chimg nhan kiém dinh
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vi 1y do chua ndp phat vi pham giao thong
duong bo. Viéc Diéu 4 Thong tu s6 70/2015/
TT-BGTVT cua B¢ Giao thong Van tai ban
hanh ngay 09/11/2015 quy dinh, khong
dugc kiém dinh khi d3 c6 van ban dé nghi
khong kiém dinh cua co quan quan 1y nha
nude cd thim quyén hodc xe c6 vi pham da
canh bao trén Chuong trinh Quan 1y kiém
dinh 13 chua hop 1y, boi 18, néu c6 mot vin
ban niao d6 quy dinh vé su phdi hop giita cac
don vi canh sat giao thong va co quan kiém
dinh, thi d6 cling khong phai 1a van ban quy
pham phap luat c6 hiéu lyc bat budc chung.
Nguoi vi pham giao thong phai cé nghia vu
thuc hién bién phap xtr phat hanh chinh khi
ho vi pham, nhung phuong tién giao thong
cua ho van phai dugc don vi dang kiém tién
hanh kiém dinh néu ho chua thuc hién nghia
vu nay. Trong truong hop nguoi vi pham
giao thong cd tinh trén tranh, trdy v nghia
vu nop phat theo quyét dinh xtr phat VPHC,
co quan chure nang co6 thé ap dung mot sd
bién phap cudng ché budc ho phai thuc hién.
Bén canh d6, hanh vi vi pham dan téi phat
ngudi la y thirc chu quan cua tai xé, khong
phai 14 18i clia phuong tién. Khi phuong ti¢n
duoc mang di dang kiém, 16i cua nguoi diéu
khién phuong tién lai 13 1y do dé phuong
tién khong duoc dang kiém 1a khong hop 1y.
Do d6, viéc tir chdi dang kiém tir viée phat
nguoi la khong dang.

Mot sb ¥ kién khac - chi yéu dén tir
cac co quan chirc ning co tham quyén xir
phat hanh vi VPHC trong linh vuc giao thong
duong b - lai cho rang, theo Nghi dinh s6
46/2016/ND-CP cta Chinh phu quy dinh
xtr phat VPHC trong linh vuc giao thong
dudng bo va dudng sat duoc ban hanh ngay
26/5/2016 thi, trong truong hop VPHC duoc
phat hién thong qua viéc st dung phuong ti¢n,
thiét bi k¥ thuat nghiép vu, chi phuong tién
co gidi duong bd cd nghia vu hop tac vai co
quan chire nang dé xac dinh ddi trong da diéu
khién phuong tién thyc hién hanh vi vi pham.
Va khoan 6 Diéu 4 Thong tu sb 70/2015/TT-
BGTVT ban hanh 09/11/2015 cta B9 Giao
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théng Van tai quy dinh, khong dugc kiém
dinh khi da c6 van ban dé nghi khong kiém
dinh cua co quan quan 1y nha nudc cd thim
quyén hodc xe ¢ vi pham da canh béo trén
Chuong trinh Quan 1y kiém dinh'. Viéc cac
co quan nha nudc phdi hop véi nhau dé bude
nguoi vi pham phai thuc hién ndp phat la
binh thuong nham bao vé cho phap luat duogc
thuce thi. Nhu vay, tir cdc quy dinh ndy ma co
quan dang kiém tam thoi chua tién hanh ding
kiém voi cac phuong tién nam trong danh
sdch ma co quan canh sat giao thong thong
bao vé VPHC giao thong dudng bo 1a c¢6 co
s0. Chu phuong tién phai c6 nghia vu t6i co
quan canh sat giao thong dé phoi hop lam 16
ngudi thue hién hanh vi vi pham va ndp phat.

3. Mt s6 bt cap khi phat ngudi

Thir nhdt, khoan la, 1b Diéu 3 Luat
Xu ly VPHC ndm 2012 quy dinh cac nguyén
tic: “Moi VPHC phdi dwoc phdt hién,
ngan chan kip thoi va phai bi xtr 1y nghiém
minh”... va “viéc xu phat VPHC duoc tién
hanh nhanh chong, cong khai, khach quan,
dung thdm quyén, bio dam cong bang,
dang quy dinh cua phap ludt”. Nhu vy, s&
khong phu hop néu canh sat giao thong dé
may thang sau khi vi pham x4y ra méi xtc
tién viéc 1ap bién ban ciling nhu thuc hi¢n
cac budce xtir 1y tiép theo. D6 1a chua ké, ¢o
truong hop nguoi vi pham chi biét minh bj
xtr phat VPHC sau hang nam troi, khi mang
phuong tién di kiém dinh dinh ky.

Thir hai, Diéu 56, Diéu 57, Luat Xur
1y VPHC nim 2012 ciing di quy dinh vé xir
phat VPHC khong 1ap bién ban va xur phat
VPHC c6 lap bién ban, ho so xir phat VPHC
. Céac “truong hgp VPHC dugc phat hién
nho sir dung phuong tién, thiét bi k¥ thuat,
nghi€p vu thi phai ldp bién ban” (khoan 1
Diéu 56). Piéu 58 quy dinh vé lap bién ban
VPHC tai khoan 1: “Khi phat hi¢n VPHC
thudc linh vuc quan ly cia minh, nguoi co6

thim quyén dang thi hanh cong vu phai kip
thoi lap bién ban, tru truong hop xur phat
khong lap bién ban theo quy dinh tai khoan
1 Piéu 56 cua Luat nay”; va “truong hop
VPHC dugc phat hién nho st dung phuong
tién, thiét bi k¥ thuat, nghiép vu thi viéc ldp
bién ban VPHC dwoc tién hanh ngay khi xdc
dinh duwoc t6 chire, cd nhan vi pham”. biéu
58 quy dinh vé yéu cau cua bién ban VPHC
la: “2. Bién ban VPHC phai ghi rd ngay,
thang, nam, dia diém 1ap bién ban; ho, tén,
chtrc vu nguoi lap bién ban; ho, tén, dia chi,
nghé nghiép ctia nguodi vi pham hoac tén, dia
chi cta to chirc vi pham; gid, ngay, thang,
nam, dia diém xdy ra vi pham; hanh vi vi
pham; bién phdp ngan chan VPHC va bao
dam viéc xu ly; tinh trang tang vat, phuong
tién bi tam gitr; 161 khai ciia nguoi vi pham
hoic dai dién t6 chirc vi pham; néu c6 nguoi
ching kién, nguoi bi thiét hai hodc dai di¢n
td chure bi thiét hai thi phai ghi 1o ho, tén, dia
chi, 10i khai cta ho; quyén va thoi han giai
trinh v& VPHC cua nguoi vi pham hodc dai
dién cua t6 chuc vi pham; co quan tiép nhan
giai trinh.

Truong hop nguoi vi pham, dai dién
td chuc vi pham khong c6 mat tai noi vi
pham hodc cb tinh tron tranh hodc vi 1y do
khach quan ma khong ky vao bién ban thi
bién ban phai c6 chir ky cua dai dién chinh
quyén co so noi xay ra vi pham hodc cua hai
ngudi ching kién”; va “3. Bién ban VPHC
phai duoc 1ap thanh it nhat 02 ban, phai
duoc nguoi 1ap bién ban va nguodi vi pham
hodc dai dién t6 chtrc vi pham ky”; “Bién
ban VPHC lap xong phai giao cho cé4 nhan,
t6 chic VPHC 01 ban”... Nhu vay, trong
truong hop VPHC dugc phat hién nho su
dung phuong tién, thiét bi k¥ thuat, nghiép
vu va tién hanh phat ngudi, cac yéu cau vé
lap bién ban; ndi dung cua bién ban; ho, tén,
dia chi, nghé nghiép ctia ngudi vi pham hoic

1 “Tir chbi” dang kiém xe vi pham: Cuc Canh sat giao thong noi gi?” Xem: http://vietnamnet.vn/vn/chuyen-trang/oto-xe-
may/tu-choi-dang-kiem-xe-vi-pham-cuc-canh-sat-giao-thong-noi-gi-40326 1 .html, truy cap ngay 11/10/2017.
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tén, dia chi ctia to chic vi pham; giai trinh
vé VPHC cua ngudi vi pham; ngudi ky bién
ban... déu khong dap tmg duoc cac quy dinh
cua Luat Xt Iy VPHC nam 2012, vi phat
ngudi hoan toan khong c6 bién ban nay.
Thir ba, khoan 2 Diéu 64 Luat Xir
ly VPHC niam 2012 quy dinh vé sir dung
phuong tién, thiét bi k¥ thut nghiép vu trong
viéc phat hién VPHC c6 néu 4 nguyén tic
vé quan ly, sir dung va quy dinh danh muyc
cac phuong tién, thiét bi ky thuat nghiép vu,
nhung khong quy dinh nguyén tic chiu trach
nhi¢m khi cac thong tin c6 dugce tir phuong
tién, thiét bi ky thuat nghiép vu khong chinh
xac hodc bi lam gid, bi danh trdo. Hién nay,
phap luat quy dinh hinh anh trich xuét trong
camera chi la mot nguén tai lidu dé phuc vu
cho viéc xac dinh gitta hinh anh véi thuc té
c6 phai 1a mot hay khong. Trong diéu tra t6
tung, anh trich xuét trong camera ciing chi
dé lam co so gitp cho viée thu thap, cing
c¢d cac chung ctr budce toi khach quan khéc
nham két luan hanh vi vi pham hay pham
t0i. Hinh anh trong camera méi chi la cua
co quan chuyén mon (c6 thé 13 canh sat giao
thong), con dbi véi ddi tuong lién quan hoan
toan chua cd, hon nlta v6i trinh d§ cong
nghé hién nay hinh anh ghép, cdy nhu that
khong phai l1a kho.
4. Cac kién nghi hoan thién phap luat

- Sira d6i, bd sung Luat Xu ly VPHC nam
2012 theo hudng tach cic quy dinh vé sir
dung phuong tién, thiét bi k§ thuat nghiép
vu trong viéc phat hién VPHC thanh mot
phan riéng. Tai phan nay, Luat Xir Iy VPHC
quy dinh vé cac nguyén tic quan 1y, st dung
phuong tién, thiét bi k¥ thuat nghiép vu
trong viéc phat hi¢n VPHC, hinh thtic, quy
trinh xir phat VPHC, sy phdi hop giita cac
co quan trong xtr phat VPHC, trach nhiém
trudc céac thong tin thu dugc tu viée trich
xuét hinh anh, 4m thanh tir cac phuong tién,
thiét bi ky thuét nghiép vu... Co thé quy dinh
cu thé vé: thoi gian, quy trinh lam cac thu
tuc xur phat VPHC; khi trich Xuét cac thong
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tin (hinh dnh, &m thanh) tir cdc phuong tién,
thiét bi k¥ thudt nghiép vu c6 can 1am bién
ban khong, ai ky bién ban, c6 nén moi dai
dién chinh quyén dia phuong noi dit cac
phuong tién, thiét bi ky thuat nghiép vu lam
chimg khong, giai trinh vé VPHC cia ngudi
vi pham vao thoi diém nao...

- Xay dung, ban hanh m¢t Nghi dinh
ctia Chinh pht quy dinh vé sir dung phiwrong
tién, thiét bi ky thudt nghiép vu trong viéc
phat hién VPHC noi chung, khong riéng chi
trong Iinh vyc giao thong duong bo va dudong
sat. Vi hién nay, cac phuong ti¢n, thiét bi ky
thuat nghiép vu duogc stir dung kha phd bién,
tor camera dat chung quanh cac co s¢ cong
quyén, vuon hoa, cac tda nha chung cu dén
phé di bo... déu ghi nhan dugc cac hanh vi
VPHC. Dya véo céac théng tin trich xuat tir
cac phuong tién nay dé xir phat VPHC sé rat
van minh, hiéu qua va tiét kiém.

- Stra d6i, bé sung Nghi dinh sd
46/2016/ND-CP ngay 26/5/2016 ctia Chinh
pht quy dinh xtr phat VPHC trong linh vuc
giao thong dudng b va dudng sit theo cac
stra ddi, bd sung ctia Luat Xir Iy VPHC nim
2012, trong d6 quy dinh r& quy trinh, sy phéi
hop gifra cac co quan trong xtr phat VPHC
qua viéc st dung phuong tién, thiét bi k¥
thuat nghiép vu.

- Sta d6i, bdo sung Théng tu s
70/2015/TT-BGTVT ngay 09/11/2015 cua
B Giao théng Van tai quy dinh vé kiém
dinh an toan k¥ thuat va bao v¢é moi truong
phuong tién giao thong co gidi duong bo,
theo hudéng quy dinh ro viéc ngudi VPHC
trong linh vuc giao thong dudng bo va
duong st duoc phat hién thong qua viée sir
dung phuong tién, thiét bi k§ thuat nghiép
vu nhung chua ndp phat c6 dugc tién hanh
kiém dinh phuong tién giao thong co gidi
duong bo hay khong m
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Tém tit:

Nghién ctru co s6 1y thuyét ciing nhu thyc tién xay dung ddc khu kinh
té, hanh chinh va thanh phd van minh (charter city), bai viét cho théy,
yéu td quan trong nhét dé tao dung mot don vi hanh chinh - kinh té
dic biét chinh 1a quyén tu quyét cta chinh quyén va cu dan khu vuc
do. Chinh vi vay, xay dung quy che tu quyét cho cac thanh phd vin
minh 14 d& xuit quan trong nhit cin duoc nghién ciru va ép dung cho
qua trinh tao dyng cac dac khu kinh té - hanh chinh & Viét Nam.

Abstract:

Through conducts of an analysis of the establishment of special
economic zones, special administration zones, and charter cities under
theory as well as practice aspects, this article points out that the most
significant element for special economic and administrative zones is
to transfer the autonomy to these cities. The writing therefore provides
a key suggestion that Vietnam should make sense of autonomy
and provides the legal framework creating such independent rules
for these local councils and citizens. Therefore, development of
autonomy policy for charter cities is the most important proposal
that needs to be researched and applied to the process of developing
special economic-administrative zones in Vietnam.

1. Ly thuyét vé thanh phd vin minh

Xét vé mat lich su, thanh phé van
minh ¢6 thé 12 md hinh di xuét hién va ton
tai kha 1au. Nhung Paul M. Romer c6 thé
duoc xem 1a nha kinh té hoc dat nhiing vién
gach du tién x4y dung 1y thuyét co ban va
dua ra y tuong vé mot mo hinh thanh phd
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vin minh méi. Nén mong d6 duoc ghi nhén
trong qua nghlen ctru dugc Paul cong b vao
nam 2010 khi ong la Nghlen ciru vién cao
cap cta Vién Nghién ctu chinh sach kinh
te Stanford (thudoc Pai hoc Stanford, Hoa
KY): Technologies, Rules, and Progress:
The Case for CharterCities (Cong ngheé,
Quy tdc, va S phdt trién: Mot truong hop



doz voi Thanh pho van minh). Sau khi thanh
phé vin minh dau tién trén thé glol theo y
tuong cua Paul dugc xdy dung ¢ Handuras
trndm 2011, 6ng t1ep tuc thong tin trén TED
va cong bd nghlen cuu lién quan tha hai vao
nam 2012 v&i dong su ctia minh (1a Brandon
Fuller) tai Vién Nghién ctru chinh sach cong
Macdonald-Laurier (Canada):  Success
and the City: How Charter Cities Could
Transform the Developing World, (D6 thi va
sy thanh cong: Thanh pho van minh thay doi
cdc quéc gia dang phat trién nhu thé ndo).

Tuy nhién, h¢ thong 1y thuyet vé md hinh
thanh phé van minh cho den nay c6 thé duoc
xem la chua tht su phat trién va hoan chinh.

Thyc ra, Paul va cac nha kinh té hoc
xay dung nén Ly thuyéet moi vé sy phat trién
(new theory of growth) luén ung ho su tac
dong cua ycu t6 cong nghé d6i voi qua trinh
phat tr1en kinh té. Theo Paul, cong ngh¢ 1a
yeu t6 noi dung, va chinh sy thay d01 vé
cong nghe s€ kéo theo su thay d6i vé kinh
té va cai tao xa hoi, ké ca trong, dai han'.
Vi vay, cung nhu thuong mai quoc té, viée
hinh thanh nén cac thanh pho noi hoi tu rat
nh1eu cu dan s€ la phuong cach va la co hoi
dé cong nghé dugc chia s€ va nhén [én hé 5O
su dung. Y tuong thanh pho van minh ra doi
trén co s& mach tu duy nay?.

Theo Paul, quy mo thanh phd la yéu tb
rit quan trong de c6 thé tap trung sd luong
dan cu du 16n dé tir d6 co thé nang hé so sur
dung cong nghé’. Tuy nhién, dic tinh quan
trong cua thanh pho van minh la quyén tu
do lya chon va quyét dinh cua cu dan. Paul

KINH NGHIEM QUOC TE

goi do la “opt-in™*. Co ngh1a ho tu quyét
dinh tim den thanh ph va chiu sy rang budc
v6i quy ché cua thanh pho quy tic duoc ap
dung binh dang v6i tit ca moi cu dan & do°.

Yéu cau thir hai dé xdy dung thanh
phé vin minh la thanh phd nay duoc can
duogc duy tri su ton tai va phat trién ctia minh
trong tinh trang co du quyén tu quyet “loai
bo viéc cudng ép hay thicu su dong thuan™®.
Noi céch khac, thanh pho do can dugc diéu
hanh boi mot chlnh quyén doc lap (ké ca voi
chinh quyén frung uong), du quyén hanh, va
¢6 toan quyén hanh dong. Chinh quyén do6
s€ phai chiu trach nhiém trudc nhung nguoi
d3 bau chon ra va theo nhiing quy tac dugc
tao ra cho r1eng thanh pho d6. Chinh quyen
tu quyét v6i bd may van hanh doc 1ap cua
thanh phd va bo quy tic ndi bd “hiru hi¢u duoc
tao dung la co s& dé thanh pho dua ra nhiing
quyét dinh mang tinh hap dan dé thu hat cu
dan, ca nha dau tu va cu dan nudc ngoai’.

Lam sao c6 thé tao ra sy tuong tac
gilta moi nguoi trong thanh pho 1a van dé
duoc nhin manh trong 1y thuyet cua Paul.
Cau tra 10i chinh 13 quy tic/luat 1¢ (rule)
tuong tu nhu cong ngh¢, vi ong g01 ca hai
yeu t0 nay la cac *“y tudng”. Neu cong nghé
1a y twong vé su lién ket cac yeu t6, thiét bi
thi luat 1¢ 1a y tuong vé viéc cau triic cac mobi
tuong tac trong xa hoi nhu vira noid,

Theo Paul, quy t: tac cho thanh phd van
minh bao gém thé che phap ly 1an quy tac
xa hoi’. Tuy nhién, thé che phap 1y s& thong
linh, va phan 4nh trong diéu 18 (charter) cua
thanh phé do'. Twong tu cong nghé, “quy

1 Romer, Paul M., Endogenous Technological Change, The Journal of Political Economy (Chicago University), Vol. 98,
no. 5, pt. 2, (1990), 71-102, 72; Paul M. Romer, Increasing Returns and Long-Run Growth, The Journal of Political
Economy (Chicago University), Vol. 94, No. 5 (10/1986), 1002-1037, 1003; Paul M. Romer, Technologies, Rules, and
Progress - The Case for Charter cities (Essay), Center for Global Development (London), 3/2010, 1.

2 Paul M. Romer, Technologies, Rules, and Progress - The Case for Charter cities (Essay), 2.

w

Tldd, 9.

~

Brandon Fuller and Paul Romer, Success and the City: How Charter Cities Could Transform the Developing World, A

Macdonald-Laurier Institute Publication (Canada), 4/2012, 6.

Tldd, 9.
Tldd, 3, 8.
Tldd, 3.

— O 0 3 O W

Paul M. Romer, Technologies, Rules, and Progress - The Case for Charter cities (Essay), 7- 8.

Brandon Fuller and Paul Romer, Success and the City: How Charter Cities Could Transform the Developing World, 5.
0 Paul M. Romer, Technologies, Rules, and Progress - The Case for Charter cities (Essay), 6 — 8.

i NGHIEN CUU | 59
S0 23(351) T12/2017 \_LAP PHAP



KINH NGHIEM QUOC TE

tic c6 thé duoc chia sé va sao chép” nén con
duong ngan nhat va hiéu qud nhat trong ly
thuyét thanh phd van minh la thyc hién tiép
nhan chinh sach/the ché tur bén ngoal11 Vén
de vi vay ndm & chd “quy tic thay doi quy
tic” (meta-rule/rules for changing the rules).
Mac du luat hoc so sanh da chi ra cach tiép
nhan nay, nhung theo Paul, viéc dua ra cac
quy tic dé chinh quyén hién hiru don nhéan
nhung su thay do6i trong quy che quan ly, bao
gom ca cac quy dinh vé co che bau ctr va tao
dyng mot by mdy chinh quyen mdi cho thanh
phd,2 12 hanh trinh khong méay dé dang

2. Thue tién tao dung thanh phd vin
minh: tr dac khu kinh t& dén dac khu
hanh chinh

Thyc ra, m6 hinh déac khu kinh té (voi
nhiéu dang thire va tén goi) Xuat hién kha
lau, voi dac khu dau tién trén thé gisi dugc
xay dung tai Iceland vao ndam 1959 va dan
tré nén pho bién ¢ cac nudc cong nghiép hod
khoang muoi nam sau do". Trung Quoc, va
ca Viét Nam ciing chi la cdc quoc gia sau
nay tlep can mo hinh nay. Cho dén bay gio,
day c6 thé 13 mo hinh dugc lya chon de
cac nudc thoat ngheo. Ngan hang Thé glm
hay cac thiét ché kinh té - tai chinh qubc té
khéc cling tap trung nghlen ctru nhu 1a mot
phuong cach nham gcn y cho cac nudce thuc
hién mdt cach hiéu qua va thoat ngheo.

V& co ban, ddy 1a mo hinh hudéng dén
muc tiéu phat trién va cai thién blrc tranh
kinh té ctia quic gla va chi dung lai & muc
tiéu do. Chinh vi vay, thu hit dau tu, thuc
day thuong mai va thuong mai quoc té duoc
xem la ndi dung cot 161 cua cac ké hoach
trién khai'*. Quy ché kinh té - thu(mg mai
dac biét du da mang lai thanh cong ¢ cac
ddc khu - ting phan ctia lanh thd - co thé
dugc 4p dung va nhan rong, tré thanh chinh

sach chung cta qudc gia hay khong, that sy
1a mot thach thirc con bo ngo.

Tham chi, v&i mét s6 ndi dung wu troi
va khéc biét ap dung cho cac dac khu, cac
khu vyc nay cung kho c6 thé buc pha mot
cach quyét li¢t vi nhiing han che nhat dinh
ma chinh quyen dia phuong van con gitr lai.
Chinh vi vay, tir nhitng dac khu kinh t€, cac
nha nghlen ctru nhan thay can va c¢é thé tao
du’ng nén nhitng khu hanh chinh doc 1ap co
quyén tu quyét 1on hon. Hong Koéng 1a dién
hinh cia mét m6 hinh dac khu hanh chinh
nhu Vay Tuy nhién, day lai la san pham cua
lich str va Trung Quoc kho c6 thé 1am khéc
khi Hong Kong da that sy 1a mot trung tam tai
chinh - kinh té quoc té trudc ‘ngay duoc trao
tra vé chinh quyén Trung Quéc.

Noi cach khac, cac nudc dang phat
trién co y tuong tao 1ap cac thanh pho van
minh ciing khé tim ra mot dia dlem/khu
vuc tuong tu nhu Hong Kong trén dat nude
minh. Vi 1& d4y, khi phat trién 1€én mo hinh
dac khu hanh chinh, thanh pho van minh c6
vé chi kha thi khi né dugc xay dung & cac
nudce phat trién, nhur Hoa Ky va Canada.

Theo kinh nghlem cua Canada, thanh
phé vin minh dugc cac tinh thanh 13p véi
nhu’ng dinh ché mang lai sy linh hoat trong
viéc t1en hanh cai cach, thuc hién chirc nang,
hay tlep can tai chinh. Tham chi, du 1a thanh
pho van minh hay thanh pho co dla vi thanh
phé thong minh thi van dé quan trong van
la viéc chinh quyen thanh pho do6 co day du
quyén va cong cudé quan 1y dia hat ctia minh,
tu dat thué va tao ngudn thu ngén sach'.

Quay tr¢ lai truong hop déc khu hanh
chinh Hong Kong, chinh quyén thanh ph
nay gan nhu hoan toan thoat ra sy kim toa
ctia chinh quyén trung wong, ngay ca khi co

11 Tldd, 3; Paul M. Romer, Technologies, Rules, and Progress - The Case for Charter cities (Essay), 6.
12 Paul M. Romer, Technologies, Rules, and Progress - The Case for Charter cities (Essay), 7.
13 Thomas Farole and Gokhan Akinci (Editors), Special Economic Zones: Progress, Emerging Challenges, and Future

Directions, World Bank, 2011, 3.

14 Kossof, Paul, China's Pilot Free Trade Zone: Shanghai Free Trade Zone and the Potential Future of Free Trade Zones
in Mainland China, International Journal of Law and Legal Jurisprudence Studies (ISSN:2348-8212), Vol. 1, issue 7,

22/11/2014,1.

15 Kitchen, Harry Milton, Is ‘Charter-City Status’ a Solution for Financing City Services in Canada - Or is that a Myth?,
SPP Research Paper No. 9-2 (Vol. 9, issue 2), The Shool of Public Policy, University of Calgary, 1/2016, 1.
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su khac biét rat 16n Ve thé ché. Trong pham
vi ctia quyén tu quyét do, nha nude ty do
cua dac khu hanh chinh c6 day da quyen ban
hanh chinh sich va dua ra cic quyét dinh
phuc vu tién trinh phét trién trong dia hat
trén co s¢ bao dam tinh dén chu va thuong
ton phap luét cuia xa hoi. Cong dong quoc te
vi vay danh gia rit cao quyet dinh nay (Diéu
12 Luat Co ban) ctia Béc Kinh's.

Bang quan sat va nghién cuu ly thuyet
vé cong nghé va glam nghéo, Paul dua ra mé
hinh thanh phé vin minh tir m6 hinh Hong
Kong'”. Tuy nhién, Van con nhiéu dé xut cua
Paul, cling nhu thuc tién 4p dung mo hinh tai
qudc gia dau tién xay dung thanh pho van
minh theo mé hinh ctia Paul cho thay, day
cling chi 12 mo6 hinh goi ¥ cho nhiing nudc
ngheo, va viéc xay dung cac dac khu ¢ mirc
d6 moi bat dau.

. Theo Paul va Brandon Fuller, thanh
pho van minh chinh xac la mdt “khu vyce cai
cach dac biét”, mo rong mo hinh dac khu
kinh té va tham chi c6 quy moé va pham vi
cai cach 10n hon rat nhidu'. Nhung 10 rang,
viéc tim ra mot khu vuc nhu Hong Kong
nhu da noi la rat kho. Tur tw:ong hop cua
Honduras, c6 thé thiy néu cic nudc ngheo
mudn thiét 1ap mot khu vue d6i moi thi quoc
gia nay co the bat dau “mot phan cua mod
hinh thanh pho van minh”". Viéc tao dung
thanh phd vin minh mang bong dang mot
dac khu hanh chinh c6 thé s€ ti€p budc sau
d6, khi da hoi du cac yéu td can thiét.

Tro lai v6i m6 hinh dac khu hanh
chinh, r6 rang Hong Kong 1a mot dién hinh
uu troi, Piém d& nhéan thay nhat 1a quyén
tu quyét cua diac khu nay. Néu nhu bam sat
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defty da cac yéu ciu cua “quyén tu quyét”,
gdm phuong phép hinh thanh chinh quyén
dia phuong, viéc chia s¢ quyén luc gilra
nha nudc trung vong va chinh quyen dia
phuong, va co che khac phuc sai sot va giai
quyet tranh chap phat sinh, thi Hong Kong
dap ung dugc hét cac tiéu chi do*. Ngoa1
ra, md hinh “don qudc ludng che cung la
mot nhan t6 bd sung quan trong dé gop phan
giup Hong Koéng c6 toan quyén quyét dinh
cac van dé trong dia hat.
3. Quy dinh nha nwéc va quy dinh dia
phwong (Dillon’s rules va home rules)
Thuec ra, vin dé cét 18i dé c6 duoc su
thinh vuong trude khi dé ngum khac mang
lai sy thinh vugng?' nam & chd 1a quyen ty
quyét cua chinh quyen cua khu vuc day s&
nhu thé nao. Ho co6 du quyen dé thuc hién
nhirng diéu khac biét, khac voi khong gian
chung kim ham su phat trién clia khu vuc do
va ca nhung khu vuc lan can hay nén kinh
té quoc gia. Duong nhién, quyén tu quyét
va cac chinh sach khac blet do6 rat dé dung
cham, tham chi 1a vi pham v6i h¢ thong
phép luat va khung chinh sach chung. Viéc
g1a1 quyét mobi xung dot nay tr 1au da 1a mot
cau chuyén luén mang lai nhiéu thu vi.

Paul goi tén goi thanh pho van minh
cua minh 1a thanh pho diéu 1¢, c6 nghia rang
cac thanh pho do s€ ton tai va hoat dong dua
trén ban dleu 1€ va quy ché cua thanh phd.
N6 bao gdém bo  quy tac ung xur cho thanh
phé va thanh phd sé tu xay dung nén. O Hoa
Ky, nhleu thanh pho da dugc bang trao cho
tham quyen tu xay dung diéu 1& va quan 1y
thanh phé bang diéu 1&. Tham chi, & nhung
bang nhu California, bat c&r thanh phd nao

16 Chen, Albert H. Y., The Rule of Law Under 'One Country, Two Systems': The Case of Hong Kong 1997-2009, Trinh
bay tai Conference on Benchmarking the Ten-Year Development of the Rule of Law in Asial999-2009, Maureen and
Mike Mansfield Foundation and the College of Law, National Taiwan University, Taipei (Taiwan), 9-12/9/2009, 18-19.

17 Paul M. Romer, Technologies, Rules, and Progress - The Case for Charter cities (Essay), 8.

18 Brandon Fuller and Paul Romer, Success and the City: How Charter Cities Could Transform the Developing World, 3.

19 Tldd.

20 Chen, Albert H. Y., The Theory, Constitution and Practice of Autonomy: The Case of Hong Kong, trong: Oliveira
J.C., Cardinal P. (eds) One Country, Two Systems, Three Legal Orders - Perspectives of Evolution, Springer, Berlin,

Heidelberg (2009), 751-767, 2.

21 Phat biéu ciia Dang Tiéu Binh khi Trung Quéc quyét dinh déy manh xay dung cac dic khu kinh té.

Xem thém: Yeung, Horace W.H., A Tale of Two Cities: Shenzhen and Shanghai —

Rivalry or Division of Role?,

University of Leicester School of Law Research Paper No. 15-03, 01/2015, 4.
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cung c6 thé tr¢ thanh thanh phd dleu 1€, chi
can thanh pho do Xay du'ng ban dleu 1€ va
nhan duoc tng hé*. Vi vay, co the noi rang
thanh phd dleu 1€ va thuc tién vé thanh pho
diéu 1¢ da xuat hién tir rat som, it nhat la tai
Hoa Ky. Paul thuc ra chi la ngum goi lai tén,
h¢ thong hoa va dua ra day du cac diéu kién
can thiét cho mé hinh thanh phd nay hoat
dong hiu qua.

Vé thanh pho dleu 1€ 6 Hoa Ky, van de
lu6n gy ban cai nhleu nhat chinh 1a quyen
tw quy€t cua chinh quyén thanh phd. Cu thé,
chinh quyén dia phuong s& xay dung quy
ché nao cho riéng minh, gia tri phap ly cua
quy ché d6 ra sao? Trong nhiéu truong hop,
ndi dung quy ché do thanh phd xay dung
xung dot voi cac nguyen tac hay quy dinh
chung cua nha nudce tiéu bang, tham chi 1a
nha nudc lién bang. Vi Vay, s dan to1 su can
thiép cua he¢ thong tda an nhim giai quyet
tranh chap gitra cac quy dinh tai diéu 1€ - goi
la quy dinh dia phuong (home rules) véi cac
quy dinh cta bang do - goi la quy tac Dillon
(Dillon’s rules).

An I¢ lién quan dén John Forrest
Dillon, thim phan cua Toa t01 cao lowa tir
nam 1852 va dugc Téng thong Hoa Ky bd
nhiém 1a tham phan Toa Phac tham lién bang
vao nam 1869. Sau do, Dillon dén New York
va dong thoi lam gido su luat. Chinh vi vy,
quan diém phéap ly cua 6ng khong nhiing
the hién trong ban 4n ma ong da xét xu tai
toa Iowa,” ma con dugc phan anh trong
nhung cong trinh nghién ctru. Cu thé, Dillon
cho rang, quyen hanh cua chinh quyen dia
phuong can phai dugc gidi han va chiu sy

kiém soat cua luat phap Theo Dillon, day
la nguyén tac chung va khong thé ban cai?*
Quan diém nay sau do ciling duoc nhleu
thim phan va giao su luat khac ung hg, vi
vay dan tr¢ thanh quan diém thong s0di. S6
lan duogc trich dan lai trong cac ban an va
cong trinh nghién ctru ciing rat cao®. Bleu
quan trong, quy tac Dillon “la mot phat kién
trong hé thong phap luat Anglo-My hon la
su tuyén bo vé mot quy tac truyén thong va
hién nhién”?.

Du Va}g moi quan hé gilra quyen lap
phap va quyen ctia thanh pho theo dleu 1€
van la mét cau héi mé?’. Thyc té, van c6
tham phan va chuyen gia phap 1y c6 quan
diém khac biét véi y kién cia Dillon. bon
cu, trong mot ban an khac*®, thdm phan Toa
t01 cao Mlchlgan Thomas M. Cooley, cho
rang, nha nudc tiéu bang Mlchlgan khong
thé dung luat dé can thiép vao viéc quan ly
cua dia phuong ciing nhu chon lya nhén sy
cho chinh quyén thanh pho Béan an tuyén
bb: “Tiéu bang khong thé rap khudn hlen
phép dia phuong Nguoc lai, chinh quyen
dia phuong cO toan quyén gidi quyét tat
ca cac van dé va tiéu bang khong thé nao
glanh lay no®. Cooley khong phu nhén viéc
giam sat cac thanh ph6 bang luat chung cua
co quan lap phap nhung kich liét phan dbi
viéc_can thi€ép qua murc vao viéc thuc hién
quyen hanh cia chinh quyén dia phuong.
Theo 6ng, vai tro cta co quan lap phap chi
don gian la dua ra co ché hop tac cua chinh
quyén dia phuong va dé ho thuc hién chuic
nang cua minh mot cach doc 1ap*. “Hoc
thuyet Cooley” vi vay dugc cho 1a mo rong
quyén tu quyét cho chinh quyén cac thanh

22 Stroud, Brett A., Preserving Home Rule: The Text, Purpose, and Political Theory of California's Municipal Affairs
Clause, Pepperdine Law Review (Hoa Ky), Vol. 41 (2014), 587-632, 588.

23 Vuan City of Clinton v. The Cedar Rapids and the Missouri River Railroad Co. ndm 1868.

24 Spitzer, Hugh D., 'Home Rule' vs. 'Dillon's Rule' for Washington Cities, Seattle University Law Review, Vol. 38, No. 3,

4/2015, 809-60, 816.
25 Tldd, 813-814.

26 Stroud, Brett A., Preserving Home Rule: The Text, Purpose, and Political Theory of California's Municipal Affairs

Clause, 591.
27 Tldd, 591.
28 The People ex rel. LeRoy v. Hurlbut nam 1871.

29 Spitzer, Hugh D., 'Home Rule' vs. 'Dillon's Rule' for Washington Cities, 816.
30 Stroud, Brett A., Preserving Home Rule: The Text, Purpose, and Political Theory of California's Municipal Affairs

Clause, 591,
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phé - nhan nhiéu su ung ho.

bac bigt, nguyen tic d6 v6i nhiéu
diéu khoan quy dinh vé dia phuong, lan luot
dugc ghi nhan trong Hlen phap cua nhleu
bang. Noi dung dé cap dén quyén duoc thiét
ké ban diéu 1¢ rleng cho thanh pho va ngan
can sy can thlep cua luat phap tiéu bang vao
cong viée cua thanh phd, ké ca viéc gi6i han
sir dung ludt chung’. Pang chu y, cac ndi
dung nay duoc thé hién mot cach rd rang
va cu thé hon trong cac hlen phap stra doi
sau nay. Vi du, so voi Hién phap 1849,
Hlen phéap 1879 cua California con c¢d naim
diéu khoan dung dé bao vé chinh quyen dia
phuong trudc co quan lap phap va dua ra
nén tang can ban cho quy tac dia phuong cua
thanh phé 1a: Cdm su can thi€p qua mirc cua
co quan lap phap, cdm su hop tac qua muc;
bao dam quyen lyc canh sat cua cac thanh
phd; nghlem cam phén chia quyén hanh cua
chinh quyen dia phuong; tu dat thué va toan
quyén sir dung diéu 16°2. Thuat ngir Diéu 1&
dia phuong tu Xay dung (locally generated
charters) dugc st dung thay thé cho tén goi
Dleu 1¢ don thuan ngay cang nhiéu®*. Nhiing
didu nay khong chi phan anh tinh chuyen
mon hoa cua chinh quyén dia phuong ma
trén hét da (i) dan loai bo quy tic Dillon, va
(i1) bao dam su doc lap cua chinh quyén dia
phuong truge sy tac dong ctia chinh quyén
tiéu bang vé cac van dé cua dia phuorng34

Tuy nhién, cung can pha1 hiéu thém
rang, & Hoa Ky, viéc trao quyén fy quyét
cho chinh quyén dia phuong it nhidu chiu
su chi phoi tir dac trung cua hinh thirc nha
nudc li€n bang. Viéc chia sé quyen luc va
quyet dinh co ché tu quyet cho cac chinh
quyén d6 thi & nha nudc don nhat s& kho
khan hon nhleu35 Tham chi, tinh trang do co
thé bi thay d01 va bi rat lai do co ¢ phap ly
ghi nhén quyen tu quyét ctia chinh quyén dia
phuong chu yeu chi duoc thé hién trong cac
dao luat, thay vi Hién phap36

31 Tldd, 597.
32 Tldd, 596-597.
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4. Nhirng ndi dung Viét Nam cé thé
tham khao

Tir két qua nghlen curu dugce trinh bay
O trén, chung t6i c6 mot sd ¥ kién dbi voi
qua trinh xay dung cac dic khu kinh té -
hanh chinh & Viét Nam:

. Thur nhat, so voi mot sd nudce bit dau
trién khai xay dung mo hinh nay, Viét Nam
da co thoi gian sit dung md hinh cac khu
cong nghi¢p (KCN) dé tao dung co so vat
chét 1an tién dé ly luén li€n quan dén viéc
xay dung céc thanh phé van minh. Dic biét,
nén kinh té Viét Nam khong con & Xuét phat
diém cua mot qudc gla nghéo dé chi c6 the
don thuan _xay dung cac dac khu phat trién
kinh té. Pong thot, theo s licu thong ké cua
Ngan hang The g101 Viét Nam da xuat khau
duoc san pham cong nghe cao, va san pham
cong nghe cao ngay cang chlem ty trong 16n
trong g1a tri xuat khau. Chinh vi Vay, Viét
Nam co the manh dan st dung m6 hinh
thanh pho vin minh dé xay dung cac dac
khu kinh té - hanh chinh & g1a1 doan hi¢n tai.

Thur hai, viéc phat trién khu vuc kinh
te hanh chinh déc biét & nhitng khu vuc ¢6
san tién de ban dau 1a mét lya chon. Ngoai
Phu Qudc - 1a mot trong ba dic khu kinh
té vira dugc Chinh phu xac dinh, viéc phat
trién TP. H) Chi Minh thanh mot khu vuc
hanh chinh cin dwoc nghién ctru thém vé
mit 1y luan lan phap ly. Chinh vi vay, quy
dinh dac khu kinh t€ - hanh chinh trong cac
du thao luat vé don vi hanh chinh - kinh té
dac biét hién nay phai la “khu vyuc ¢6 khong
gian tuong dbi doc lap va cach biét voi phan
lanh thd bén ng0a1 can duogc nghién ciru k.
Chung t61 cho rang, mot khu vuc kinh té -
hanh chinh dac biét can nhat khong gian Ve
kinh té, thé ché va phap ly chir khong nhat
thiét pha1 la su cach bi¢t vé mat dia ly.

Thit ba, van dé quan trong cua dac khu
kinh té - hanh chinh 1a thé ché chir khong

33 Spitzer, Hugh D., 'Home Rule' vs. 'Dillon's Rule' for Washington Cities, 817-818.

34 Tldd, 818-819.

35 Chen, Albert H. Y., The Theory, Constitution and Practice of Autonomy: The Case of Hong Kong, 4.

36 Tldd, 4.
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phai cac vin d& khac®. Hién tai, ndi dung
chinh sach wu dai cua dac khu ducc phan
anh trong cac du thao luat vé dac khu kinh té
- hanh chinh van chi 14 cac quyet dinh mién/
glam cac nghia vu theo quy ché chung cua
ca nudc. Trong nghlen ctru cua minh, Paul
da timg chi ra nguyén nhan vi sao Trung
Quéc (trude khi phat trlen mo hinh dac khu)
dang tir mot cudng qudc ma da bi thé gioi
bo xa sau d6. Cau tra 101 la vi Trung Quoc da
khong ap dung ly thuyet kinh té va quan ly
moi, trong khi cac nude khac da a ap dung céc
nguyén tac méi mé cho xa hoi cua ho*®. Vi
vay, su khac biét vé thé ché phap 1y va quan

tri néu phu hop co6 thé sé& 1a dong luc cho su
phat trién tai cac ddc khu ctua Viét Nam.

Cuoz cung, song hanh véidé Xuat otrén,
van dé cot yéu 1a cac dic khu kinh té - hanh
chinh can dugc Nha nudc trao cho quyen tu
quyét du 16n dé ho c6 thé dua ra cac chinh
sach phu hop cho dac khu ma ho quén 1y,
Trong cac du thao luat vé dic khu kinh té
- hanh chinh, viéc t6 chirc bd rnay doc lap
va quyén tu quyet cua chinh quyen dac khu
chua dugc ghl nhén mot cach ro nét. Chung
toi de Xuat, can noi long sy klem soat va trao
quyen tu quyét cho chinh quyén va cu dan
cua cac dic khu trong tuong lai ®
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