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Tém tit:

Quyén huong dung trong chimg muc nao do, c6 thé xem nhu duogc
phan tich tir “két qua chia tach cac ndi dung ciia quyén s hiru:
ngudi co quyén huong dung nam gitr quyén su dung; con chu so
hiru glu lai cho minh quyen dinh doat dbi véi tai san”'. Vigc thyuc
hién cac quyen cua nguoi huong dung s€ tac dong den quyén cua
chu s hiru va nguoc lai. Bai viét phan tich vé mébi quan hé tac
dong qua lai nay.

Abstract:

Usufruct right can be in some views being analyzed from the
“results of the separation of the contents of ownership right: the
usufructary holds the use right; while the owner retains for himself
the right to dispose of the property”. The exercise of the rights of
the latter affects the rights of the owner and vice versa. This article
provides analysis of this reciprocal relationship.

1. Khai quat chung vé quyén hwéng dung

Quyén huong dung duoc quy dinh tir
Diéu 257 d&én Piéu 266 Myc 2 Chuong XIV
B luat Dan sy (BLDS) nam 2015. Pay la
mot trong nhitng quy dinh md&i mang tinh
chét dot pha khi BLDS nam 2015 ghi nhan
thém quyén huong dung bén canh quyén s
hitu - mot quyén ning duoc coi 1a quan trong
nhét trong thyc tién giao dich dan su tir trudc
dén nay.

Theo d6, Piéu 257 BLDS nam 2015 quy
dinh: “Quyén huéng dung la quyén cia chi

thé dwoc khai théac cong dung va huong hoa
loi, loi tire doi véi tai san thude quyén so
hitu ciia chii thé khdc trong mot thoi han
nhdt dinh”. Quy dinh nay cho thiy, quyen
huéng dung 1a quyén ciia mot chi thé d6i
véi tai san thudc so hitu cua chu thé khac dé
dugc huong cac 1oi ich do tai sdn d6 mang
lai. Noi cach khac, quy dinh nay mang tinh
chat “m¢ duong” nham tao diéu kién cho cac
chu thé khong phai 1a chu s¢ hitu tai san
duoc phép khai thac cac cong dung, 1oi ich
tir tai san d6 dem lai cho chu thé. Tuy nhién,
chu thé c6 quyén huong dung chi dugc phép

1 Nguyén Ngoc Dién, Gido trinh Luat Dan sy, Tap 1, Nxb. Pai hoc Quéc gia TP. HCM, 2016, tr. 305.
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khai thac cong dyng va huorng hoa loi, lgi
tire tir tai san thudc quyén so hitu cua nguoi
khac mang lai trong mot thoi han nhat dinh?.

Thuc chat, quyén huong dung khong
hoan toan la m¢t quy dinh md&i trong hé
théng phap luat tai Viét Nam. Trude day,
trong nén phap lut can dai, tai cic BO Déan
luat Bac 1931, B Dan luat Trung (hay con
goi 1a Hoang Vi€t HO luat ndm 1936-1939)
va BLDS Sai Gon 1972 déu cO nhiing quy
dinh vé quyén huong dung Dén phap luat
hién dai Viét Nam, tai cic BLDS nam 1995
cho dén BLDS nim 2005 khong co6 bat cir
quy dinh nao lién quan dén quyén hudng
dung BLDS nam 2015 ghi nhén tr¢ lai bang
cac quy dinh cy thé va dugc dat tai phan quy
dinh vé quyen khac ddi voi tai san cung voi
quyen dbi voi bat dong san lién ké va quyén
bé mit.

Quyen huong dung dugc biét dén voi
nhiéu tén goi khac nhau. Dleu 556 Bo Dan
ludt Bac 1931 g01 1a “quyén vmg dung thu
loi”: “Quyén vmg - dung thu - loi la quyén
hwong - dung vat so - hitu cua nguoi khac,
cting nhuw s6 - hitu chu vay, nhung phai giie
nguyén vdt ay cho nguwoi ta”. Dieu 575
Hoéng Viét HO luat 1936-1939 quy dinh

“quyeén huong dung thu loi”: “Quyén huong
- dung thu - lgi la guyen hwong - dung mot
Vit gi thudc vé quyén nghiép - chii ciia ngueoi
khac, ciing huong - dung nhw nguoi nghiép
- chu vdy, nhm@g phai gitr nguyén vdt ay cho
ngu’m ta”. Diéu 417 BLDS Sai Gon 1972
goi 1a “quyén dung ich”: “Quyén dung ich
la mot vdt quyén cho phép huong dung va
thu loi mot tai san thudc quyén so hitu cua
nguoi khac trong mot thoi gian khong qua
doi song cua nguoi thu huong, voi trach vu
it nguyén tai san dy ”

Nhu vay, quyén huong dung da duoc
phap luét can dai Viét Nam trude day dé cap
dén. Quy dinh vé khai ni¢ém cling nhu tén goi
lién quan dén quyén huong dung trong lich
su phap ludt tai Viet Nam khong c6 su khac
nhau nhiéu ma chi khac cha yéu & thuat ng,

cau chir duoc su dung khong hoan toan
giong nhau béi 1& d¢ phu hop véi phong tuc
doi song ¢ thoi ky do. Nay, quyén hudng
dung lai dugc dua vao BLDS ndm 2015 nhu
mot quyen nang hoan toan maéi va ¢ nhiéu
gla tri ddi véi thue tién cudc song hién dai
ngay nay khi co rat nhiéu giao dich dan su
dién ra hang ngay mot cach nhon nhip va
phtrc tap hon.
2. Quyén hwéng dung va quyén SO
hiru - moi quan h¢ triét tiéu hay cong sinh
Quyen hudéng dung la mot loai vat
quyen Trong mot quan h¢ huéng dung dobi
voi mot tai san co6 hai chu the do 1a chu so
hitu tai san va ngudi c6 quyén hudng dung.
D6i v6i chit s& hiru tai san, luat da quy dinh
chu thé nay co quyen s6 hitu tai san do, hay
n01 cach khac quyén s¢ hiru nay gom
“quyen chiém hiru, quyen s dung va quyén
dinh doat tai san” (Dleu 158 BLDS nam
2015). Béi véi ngudi co quyen hudng dung,
chu thé nay c6 quyén truc tlep nam gitr, chi
phéi tai san dé khai thac cong dung, huong
hoa loi, loi tire tir tai san thude quyen sO hiru
ctia chii thé khac theo quy dinh cia BLDS
va cac luat khac c6 lién quan ma khong phu
thudc vao y chi hay hanh vi cua chu sé hitu
tai san trong mot thoi han nhat dinh nao do.
Lay vi dy, ba X ¢6 2 ngudi con 1a M va
N, M bi bénh dao. Ba X c6 tai san 1a mdt can
nha. Hién ba X va 2 ngudi con M va N dang
¢ trong can nha nay. Ba X c6 nguyén vong
sau khi ba mat thi cin nha nay s& thudc
quyeén s¢ hitu cia N, con M s¢€ dugc str dung
can nha nay cho dén khi M qua doi. Bé thuc
hién duogc nguyén vong cua minh thi ba X
c6 thé 1ap di chuc rang: Sau khi ba X mat thi
can nha s€ duoc chuyen quyén sé hitu cho
N nhung M s€ duogc quyén hudng dung can
nha nay cho dén khi M qua doi. Nhu vay,
chinh nho vao quyén huéng dung da duoc
phap ludt quy dinh ma sau khi ba X mat, N
khong bao gio co thé dudi M ra khoi nha.
Qua déy c6 thé thiy rang, giita quyén

2 Xem thém quy dinh tai Diéu 260 BLDS nam 2015 vé thoi han ciia quyén huong dung.
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hudng dung va quyén sé hiru tai san c6 mdi
quan h¢ khang khit véi nhau. Viéc BLDS
niam 2015 bd sung thém quy dinh vé quyén
hudng dung bén canh quyén so hiru 1a mot
cai cach 1on cua nén tu phap nudc ta va tao
diéu kién cho cac chu thé thuc hién cac giao
dich dén sy thuén lgi hon trong thuc tién
cudc song.

Trong quan h¢ dan sy, g1u:a quyen
huéng dung va quyén so hitu tai san c6 hai
chu the 0 rang, d6 la nguoi s¢ hitu va nguoi
¢6 quyén huéng hoa lgi, 1gi tre cua chu s¢
hitu khac. Mot khi xuét hién nguoi hudng
dung thi quyén cua chu sé hiru tai san s& bi
thu hep lai. Hay noi cach khac, nguoi chu
s¢ hitu tai san s€ khong con day du cac
quyén nang chiém hitu, sir dung va dinh
doat tai san nita boi mot phan quyen cua chu
so hitu da chuyen qua cho ngudi c6 quyén
huong dung céac hoa loi, 1gi tire thu duge tur
tai san 1a d6i twong cua quyén huong dung
Quyen s6 hiru luc nay s€ bi han ché, hay con
goi 1a “quyén hw hitu” hodc “hw quyén”.
Chu s6 hitu bi giam thiéu quyén s hitu
dugc goi la “hur chi’”. Theo do, “quyén hw
hitu” 1a quyen con lai ctia chu s¢ hiru ddi
v61 mat tai san ma nguoi khac dugc hudng
hoa loi, 1oi tirc cua tai san. Phan quyén con
lai ndy 12 quyén dinh doat tai san cua chu s
htru. Nhu Vay, gitta chu s¢ hiru tai san va
nguoi ¢ quyén huong dung cd mbi quan hé
qua lai gitra quyén va nghia vu cta hai chu
thé nay, cu thé:

a) Quan hé giiva quyén ciia chii sé hivu
va nguwoi huong dung

Trude hét, ngudi huong dung c6 quyén

“tw minh hodc cho phép nguoi khac khai
thac, si a’ung, thu hoa lpi, li tike tir doi  fuong
cuia quyeén huong dung” (khoan 1 Bleu 261
BLDS ném 2015), dong thoi c6 quyen ‘cho
thué quyén huwong dung doi véi tai san”
(khoan 3 Piéu 261 BLDS nam 2015).

Diéu nay c6 y nghia rang, khi duoc trao

NHA NUGC VA PHAP LUAT

quyén huong dung, nguoi hudng dung co
thé tu minh thyc hién vi¢c khai thac, su
dung, huorng cac hoa lgi, loi tirc tur tai san
hodc ¢6 thé chuyen giao quyen nay cho mot
chu thé khac ma khong can pha1 ¢6 y kién
ddng y cia cha so hitu tai san. Ngoai ra,
ngum hudéng dung cung c6 thé cho thué
quyén huong dung dbi voi tai san do. Nguol
thué dugc quyén huong dung ciia ngudi cho
thué nhung khong c6 quyén huong dung céc
hoa lgi, 1o tire cua tai san.

C6 thé néi rang, viéc thira nhan quy dinh
Ve cho thué quyén huong dung 1a mot diém
tién bo ctia cac nha lam luét boi I€ phu hop
v6i1 xu hudng thuc tlen cua cudc song ngay
nay ¢ nudc ta 1 nham muc dich day manh
sy giao luu dén sy gilra cac chu thé, phat
trién toi da kha nang sinh loi ctia cac tai san.
So v&i chu s¢ hitu tai san thi chu s¢ hiru cac
hoa loi, lgi tirc tir tai san hay con goi 1a
ngu’(n co quyen huong dung duoc luat trao
quyén nang rat manh. Ngum c6 quyén
hudng dung c6 thé thyc hién quyen cuia minh
mot cach tuyet d6i ma khong can phal co su
cho phép cua chu s¢ hitu. Cling can luu y
rang, quyén cua ngudi huong dung ciing
khac v6i quyén cia ngudi thué trong hop
dong thué tai san dugc quy dinh tai Diéu 475
BLDS ndm 2015 khi ma ngum thué dugc
quyén cho thué lai tai san ma minh da thué
chi khi duoc bén cho thué dong y.

V& phia chu s& hitu tai san, khi chu thé
khac dugc trao quyen huong dung tai san thi
chti so hitu van con nam gitr quyén dinh doat
tai san. Tuy vay, chu s6 hiru van bi phap luat
khéng ché “khéng dwoc lam thay doi quyen
hwong dung da dwoc xdc ldgp” cua nguoi
huong dung (khoan 1 Piéu 263 BLDS nim
2015). Do d6, d6i véi mot tai san cy thé, mic
du trén gidy to van thudc vé chu s hiru, chi
so hitu c6 quyén dinh doat sé phan cua tai
san d6, nhung khi c6 xuat hién quyén hudng
dung thi quyén nay manh hon va lam triét

3 Lé Minh Hung & Pham Thi Hanh, Quyén huong dung theo quy dinh cia BLDS nam 2015, Tai liéu Hoi
thao “Nhiing diém mai cia BLDS nam 2015” ngay 31/03/2016 tai Truong Pai hoc Luat TP. HCM, tr.113.
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tiéu baot di quyén sO hiru tai san cua chu so
hitu d6. Piéu 192 BLDS nam 2015 quy dinh:

Quyen dinh doat la quyén chuyen giao
quyén so hitu tai san, tir bo quyen so hitu,
tieu dung hodc tiéu huy tai san”. Day la mot
quyén nang quan trong cua chu s¢ hitu. Thé
nhung, vi nhu chu s¢ hitu mudn dinh doat
can nha thudc quyén so hiru ctia minh bang
cach ban cho mot chu thé khac, liéu rﬁng co
ai ddm mua cin nha d6 khi ma biét rd thuc
trang can nha dang c6 mot chu the khac dang
co quyen hudng dung. Hodc néu c6 chu thé
khac mudn mua lai can nha thi gié tri ciia can
nha d6 ciing bi giam bot mot phan gid tri boi
vi cin nha van con lién quan dén ngudi
hudéng dung khac va nguodi nay dang cho
thué cin nha d6 dé 1ay 13i. Néu nhu chu s
hitu vi mudn thuc hién viéc chuyén giao
quyén s¢ hltu can nha ma gidu diém tinh
trang quyén huong dung can nha dang thu¢c
veé mot nguoi khac; diéu nay lam anh huéng
dén quyén loi cia ngudi mua thi cha s¢ hitu
da vi pham phap luat. Chu s¢ hiru tai san chi
thuce su thuc hién duoc thuc quyén ban can
nha cua minh mot cach thuan lgi khi quyén
ctiia nguoi huong dung da hét hoic sip hét
thoi han. Do d6, gitra quyén ctia chu so hitu
tai san va quyén cua nguoi huong dung co
mbi quan h¢ tac dong qua lai nhau, anh
huong 1an nhau. N6i cach khac, quyén cua
ngudi huong dung s& han ché quyén cua chu
so hitu. Sy giao nhau gitta hai quyén nay
chinh 14 sy phéan dinh vé mit thoi han thuc
hién quyén, chimg nao con quyen huong
dung ctia cha thé khac thi quyen su dung cua
chui s& hitu s& con bi han ché.

Ngoai ra, theo quy dinh tai khoan 2 Diéu
263 BLDS nam 2015, cha s& hiru tai san
duoc quyén “yéu cdu Toa dn trudt quyén
hwong dung trong truong hop nguoi huong
dung vi pham nghiém trong nghia vu cua
minh”. Khi dugc trao quyén huong dung,
nguoi nay c6 cac nghia vu co ban dugc quy
dinh tai Diéu 262 BLDS nam 2015. Trong
thoi gian thuc hién quyén huong dung cua
minh, nguoi hudng dung phai tuan tha cac

NGHIEN CcUU

LAP PHAP_ /5620 (420) - T10/2020

nghia vu do. Néu vi pham, chi s hitu ¢o
quyén yéu cau co quan duy nhat 1a Toa 4n
truat di quyén hudng dung ctiia nguoi do. Tur
quy dinh nay cho thay:

Mt la, néu trong thoi gian huong dung,
nguoi hudng dung c6 hanh vi vi pham cac
nghia vu ciia minh thi chu s¢ hiru phai bao
v6i Toa 4n giai quyét chir khong thé ty minh
c6 bat ctr hanh vi ndao dé truat di quyén
huong dung.

Hai la, dé Toa an co thé truat di quyén
huéng dung ctia nguoi vi pham thi chu so
hitu phai c6 yéu cau. Néu nhu nguoi huong
dung c6 hanh vi vi pham nghia vu nhung chu
s& hitu khong co yéu cau gi thi Toa 4n ciing
khong c6 thim quyén gi dé trudt quyén
huong dung.

Ba la, can phai hiéu thé nao 1a “vi pham
nghia vu nghiém trong”’? Nguoi hudng dung
c6 cac nghia vu co ban phai thyc hién theo
quy dinh ctia phap luat. Tuy nhién, d6i véi
mot hanh vi nao do6 thuc hién trén tai san cua
chu s¢ hitu thi viée danh gié 1a c6 hay khong
vi pham nghia vu nghiém trong s¢€ tuy theo
quan diém danh gia cta timg ngudi. Co thé
chu so hitu cho rang, nguoi huong dung vi
pham nghiém trong nghia vu thyc hién
quyén huéng dung. Tuy nhién, khi dua ra
Tda an thi Toa an lai khong thé dira vao quy
dinh nao dé cho rang, d6 1a hanh vi vi pham
nghiém trong hay chi can dya vao mirc do
hao hut cia tai san dé Toa 4n danh gia. Vi
vay, ching t6i cho rang, quy dinh tai khoan
2 Piéu 263 BLDS nam 2015 van gy kho
khan khi ap dung vao thuc té giai quyét tai
Toa an hién nay.

Bén canh d6, nguoi huong dung c6 mot
s6 quyén khéac theo quy dinh tai khoan 2
Diéu 261 va Diéu 264 BLDS nam 2015.
Trong d6, ddi v&i quyén “véu cau chii so
hitu tai san thwc hién nghia vu siwa chita doi
voi tai san”’ va “truong hop thuc hién nghia
vu thay cho chii s¢ hitu tai san thi c6 quyén
Yéu cau chii s¢ hivu tai san hoan tra chi phi”
tai khoan 2 Diéu 261 BLDS niam 2015 c6 gia
tri bao vé toi da quyén loi cia ngudi huong



dung, tranh trudong hop bi chi s¢ hitu tai san
chén ép quyén loi d6. Tuy nhién, diéu dang
n6i & day 1a quy dinh nay chi mang tinh chat
chung chung chtr khong néu ro truong hop
nao nguoi huong dung c¢6 quyén “yéu cau”

a “hoan tra chi phi” néu ngudi huong dung
thuc hién nghia vu stra chita tai san. Diéu
nay gy ra kho khan khi ap dung trong tung
tinh hudng cu thé va khi c6 hu hong, hao
mon tai san xay ra thi s& dé xay ra tranh
chap. Nguoi huong dung co thé loi dung quy
dinh nay dé lién tuc yéu cau chu so hitu tai
san stra chita hodc hoan tra tat ca chi phi du
chi c6 mat mat nho xay ra.

Diéu 264 BLDS niam 2015 quy dinh vé
viéc cong nhan quyén s& hiru cac hoa loi, loi
tirc thu dugc tir tai san 1a dbi twong cua
quyén huéng dung trong thoi gian hudng
dung va cho phép nguodi hudng dung dugc
huong gié tri thu dugc tur hoa loi, g1 tic
teong Ung véi thoi gian nguodi dé duogc
huong dung dén khi quyén hudng dung
cham dat ma chua dén ky han thu hoa loi,
loi tc. Tuy nhién, Diéu luat nay chwa quy
dinh cac khoan thué, phi phat sinh trong qua
trinh thu hoa loi, loi tirc.

Lién quan dén cac khoan thué, phi nay,
BLDS Cong hoa lién bang Buc quy dinh:
Nguoi huong dung phai chiu chi phi lién
quan dén tai san hwéng dung trong qud trinh
huwéng dung. Dong thoi, ngwoi ndy ciing
phai chiu chi phi sita chita va cdi tao tai san
trong pham vi chiing la mét phan ciia qud
trinh bao dwong thong thuong. Ngodi ra,
nguoi hwong dung cing phai chiu cac chi
phi cong cong lién tuc doi véi tai san la doi
twong ciia quyén hieong dung ngogi trir cdc
khodan phi bdt thieong khéac*. Nhu vy, phap
luat dan sy cua Cong hoa lién bang Buc quy
dinh 10 trach nhiém cua nguoi huong dung
phai chiu chi tra cac khoan thué, phi lién
quan, chtr khong phai trach nhiém cua chu
sO hiru tai san.
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b) Quan hé giita nghia vu cua chu so
hitu va nguwoi huwong dung

Vi tu cach 1a mot chu thé huong quyén,
nguoi hudng dung cling ¢ cac nghia vu theo
quy dinh tai Biéu 262 BLDS ndm 2015.
Trude hét, khoan 1 Pidu 262 BLDS nim
2015 quy dinh nguoi huéng dung c6 nghia
vu “tiep nhan tai san theo hién trang va thyc
hién dang ky néu ludt ¢é quy dinh”. Khi
duoc trao quyén huong dung, tai san dang
thudc so hitu ctia chu s¢ hiru va nguoi nay
budc phéi chia sé quyén huong dung cho
nguoi khac. Nguoi huong dung sau do co
nghia vu tiép nhan tai san d6 theo hién trang
clia tai san va thuc hién ding ky tai san néu
tai san d6 thudc trong danh muc can dang
ky. Quy dinh nay 1a co s¢& dé sau nay dbi
chiéu nham xac dinh rd tinh trang tai san co
bi hu hong, mat mat trong qua trinh nguoi
hudng dung st dung tai san. Tuy nhién, quy
dinh nay van con mang tinh chat chung
chung va khong cu thé hoa vi khong c6 quy
dinh vé bang chimg nao néu rd tinh trang
hién c6 cua tai san. Sau mot thoi gian s
dung, tai san dan hao mon, cii ky, nhung
cling khong hé c¢6 co so ndo dé xac dinh tinh
trang ban dau va tinh trang sau mot thoi gian
str dung. Piéu nay dé dan dén tranh chip
gitta cac bén. Bén canh do, luat nhic dén
viéc thuc hién dang ky tai san huong dung.
Tuy nhién, viéc dang ky nay dugc thuc hién
nhu thé nao, co quan nha nudc nao s€ co
thim quyen tlep nhén va cap quyén hudng
dung van 1a diéu con bo ngo.

Vé diém nay, BLDS Cong hoa Phap quy
dinh: Nguwoi hiong dung khi tiép nhdn tai
san theo hién trang phai co lap mot ban kiém
ké cac dong san hogc mot ban khai chi tiét
cdc bat déng san véi sir ¢é mdt cia chii s¢
hitu hodc sau khi da thong bao hop I¢ cho
chii so hitu den chitng kién®. Hanh dong nay
thé hién sy can trong cua cac nha 1am luat
dbi voi tai san duoc tiép nhan bat budc phai
c6 bién ban dugc 1ap thanh va su chimg kién

4 Diéu 1041, Biéu 1047 BLDS Cong hoa lién bang Dirc nam 1896.

5 Pidu 600 BLDS Cong hoa Phap nam 1804.
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clia cac bén lam minh ching cho su tiép
nhén hi¢n trang cua tai san huong dung duoc
rd rang hon.

BLDS Coéng hoa lién bang Btc quy
dinh: Quyén hirong dung sé dwoc ghi trong
6 dang ky tai san va dwoc cdp cho nguwoi
hieong dung®. Quy dinh ndy nham bao dam
viéc ghi nhan tai san thuéc quyén huong
dung cua mdt nguoi c6 minh chiing 1o rang.
Khi thyc hién céc giao dich dan sy lién quan
dén tai san dugc huong dung, néu c6 minh
chirg nay thi nguoi huong dung sé dé dang
thuc hién cac quyén ctia minh hon.

Khoan 2, khoan 3 va khoan 5 Diéu 262
BLDS nim 2015 quy dinh vé nghia vu cua
ngudi huong dung 13 kha phu hop dé nham
bao v¢ gia tri cua tai san 1a d6i tugng cua
quyen huéng dung ciing nhu nham dé bao vé
quyén va loi ich ctia cac bén trong mdi quan
hé gitra nguoi huong dung va chu sé hiru.

Theo khoan 4 DPiéu 262 BLDS nim
2015, nguoi huong dung c6 nghia vu “bao
dudng, sira chita tdi san theo dinh ky dé bdo
dam cho viéc sw dung binh thu"O’ng va

“khoi phuc tinh trang cia tai san va khdc
phuc cac hdu qua xau doi véi tai san do viéc
khéng thiee hién tot nghia vu ciia minh phi
hop véi yéu cau ky thudt hodc theo tdp qudn
vé bdo quan tai san”. Day ciing 1a mot quy
dinh hop 1y dé bao vé tinh trang tai san duoc
phat huy toi da gia tri cta né. Tuy nhién, quy
dinh nay chua 10 “theo dinh ky” 1a khodng
thoi gian bao lau, dong thoi vo tinh tao ra sy
y lai tr phia nguoi huong dung bdi nghia vu
sua chira tai san khi bi hu hdng, méat mat 16n
thudc phia chu sé hiru tai san.

Theo BLDS Cong hoa Phép, nguoi
huwong dung chi budc phdi thuc hién viéc sua
chita, bdo tri tai san. Con doi voi nhitng sira
chita Ién van thuéc trach nhiém cia chii sé
hitu, trie khi nhitng hw hong do dwoc gdy ra

6 Diéu 1030 BLDS Cong hoa lién bang Dirc ndm 1896.

7 Piéu 605 BLDS Cong hoa Phap nim 1804,

béi viéc thiéu sira chita, bdo tri ciia ngudi
hwong dung trong thoi gian huong dung thi
lic nay ngwoi huong dung phai chiu trach
nhiém’. Nhu vay, BLDS Cong hoa Phap quy
dinh nguoi huong dung van phai ¢ nghia vu
d6i voi nhitng hu hong 16n duoc giy ra boi
viéc thiéu trach nhiém stra chita, bao tri tai
san cua nguoi hudng dung. Quy dinh nay
kha cong bang cho chu so hiru tai san vi
trach nhi¢m stra chira, bao tri tai san huong
dung khi bi hu héng 16n khong phai luc nao
cling thudc vé chu s hiru tai san nhu quy
dinh cta phap luat Viét Nam hién hanh.

Vé nghia vu ctia chi s¢ hitu, nhiing
nghia vu nay duoc quy dinh 16ng ghép cing
vo1 viée thuce hién quyén cua chu s¢ hiru tai
Diéu 263 BLDS niam 2015. Phap lut quy
dinh nhiing nghia vu nay d6i v6i chi so hitu
dé nham bao vé toi da quyén cua nguoi
huong dung dugce thuc hién mot cach tron
ven hon. Khi xuét hién quyén hudng dung,
cht s6 hitu chi con lai mot quyén niang manh
nhat 1a quyén “dinh doat tai san” nhung
quyén nay ciing bi phép luat quy dinh thém
viéc dinh doat tai san phai “khong duoc lam
thay doéi quyén hwéng dung da dwoc xdc
ldp”’. Nhu vay, trong moi truong hop, chu s¢
hu’u ludn ludén phai c6 nghia vu ton trong
quyén cta ngudi huéng dung, khong duoc
thuc hién bat ky mot hanh vi nao lam can
tr, gay kho khin cho viéc thuc hién quyén
ciia nguoi hu’é’ng dung. Méc du phép luat
quy dinh nguoi huong dung khi thyc hién
quyén ctia minh van phai thuc hién cac nghia
vu cu thé d6i véi tai san duge huong dung.
Tuy nhién, phap luat van bao vé tdi da quyén
loi ctia ho dé tranh truong hop bi chi so hitu
tai san xam pham. Piéu nay cho thay su d6i
XU wu i ddi voi ngudi huong dung.

Tom lai, véi viée chinh thirc thira nhan
quyén huong dung nhu mot vat quyén tach

8 Nguyén Ngoc Dién, Nhimng diém méi vé quyén so hitu va cic quyén khac ddi véi tai san trong BLDS nam
2015, Tap chi Nghién curu 1ap Phap, s6 07 (335) T4/2017, tr.12.
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ra khoi quyén s& hiru, nhimg van dé vudng
méc trong thyc tién lién quan dén viée thuc
hién quyén cua nhitng nguoi du:oc giao tai
san tai san nhung khong ¢6 quyén dinh doat
6 thé dugc giai quyét thoa dang Viéc ton
tai song song cung liic cac quyén nay c6 tac
dung ché wdc 1an nhau, trong chung myc
nhit dinh c6 thé néi cac quyén nay cung ton
tai song song nhung cé xu hudng triét ticu
nhau. Quyén hudéng dung lam giam bét
pham vi va ndi ham cta quyén s& hiru nhung
quyén so hiru khong tac dong theo hudng han
ché quyén huéng dung ma chi co tac dung
thiét 1ap su kiém soat ddi véi quyén hudng
dung. Trén danh nghia dung tén 1a chu so
htru tai san, chu sé hiru duoc quyén dinh doat
tai san nhung khong thé thuc hién duoc
quyén gi d6i voi tai san ctia minh khi ma
quyén hudng dung da dugce trao cho mét chu
thé khac. Khong nhiing thé, chu s¢ hitu con
phai c6 nghia vu ton trong quyén ctia nguoi
hudng dung va thuc hién cac nghia vu khac
ddi véi tai san thude sé hitu cua minh theo
quy dinh cua phap luat. Noi cach khac, khi
trao quyen huong dung cho mot chu thé
khac, quyen sO hiru tro thanh mot “khuyét
quyén” va viéc thuc hién cac quyén ning con
lai chi 1 quyén dinh doat d6i v6i chu sé hitu,
ma dinh doat tai san trong bdi canh khong
con quyén khai thac va huong loi tir tai san
that sy s& gip nhiing tré ngai nhat dinh.
3. Kién nghi hoan thi¢n cac quy dinh ciia
phap luat Viét Nam vé quyén huéng dung
Thit nhat, stra d6i cac quy dinh lién quan
dén quyén cta chu sé hitu dé quyén nay,
trong chl‘rng muc nhét dinh, dugc cin bang
véi quyen cua ngudi huong dung. Theo do,
khoan 4 Piéu 263 can bd _sung cum tur
“truée khi chuyén giao quyén huéng dung
tai san”". Cu the, khoan 4 Diéu 263 dugc viet
lai nhu sau: “Chu so hitu chiu trach nhiém
thwe hién nghia vu swa chita tai san truoc
khi chuyén giao quyén hwong dung tai san
dé dam bao khéng bi suy giam dang ké dan
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toi tai san khong thé sir dung duoc hodc mat
toan by cong dung, gia tri cua tai san”.

Thir hai, xay dung kip thoi co ché dang
ky quyén huéng dung nhu mot co ché bat
budc dé tranh rii ro cho bén thir ba trong cac
giao dich, dac bi¢t giao dich chuyén quyen
s0 htru tai san khi quyén huong dung ddi véi
tai san dang thudc vé chu thé khac. Co ché
dang ky ¢ tac dung thiét lap h¢ thng thong
tin dé bén tha ba co thé kiém tra trude khi
xac 1ap cac giao dich gitp minh bach thong
tin va han ché rui ro phép 1y.

Thir ba, Hoi ddong tham phan Toa 4n
nhan dan tdi cao cin sém ban hanh nghi
quyét hudng dan thuc hién mot s6 quy dinh
trong BLDS nam 2015, cu thé:

- Huéng dan thuc hién khoan 2 Diéu 261
BLDS nam 2015, truong hop nao nguoi
hudng dung c6 quyén “yéu cau” va truong
hop nao “hodn trd chi phi” néu nguoi hudng
dung thuc hi¢n nghia vu stra chira tai san.

- Huéng dan thuc hién khoan 2 Piéu
263 BLDS nam 2015, 1am rd thé nao 1a “vi
pham nghiém trong” cua nguoi huong dung
tai khoan.

- Huéng dan thuc hién khoan 4 Piéu
262 BLDS nam 2015, “theo dinh ky” 1a
khoang thoi gian bao lau.

Thit ba, bo sung quy dinh trach nhiém
cua nguoi huong dung phai chi tra cac khoan
phi, 1¢ phi lién quan dén tai san hudng dung
trong thoi gian hudng dung cling nhu céc chi
phi trong qua trinh thu hoa lg1, loi tirc tir tai
san huong dung sau khi het thoi gian huong
dung; b6 sung quy dinh vé viéc tiép nhan tai
san theo hién trang cua nguoi hudéng dung
can phai c6 1ap mot bién ban kiém ké chi tiét
cac tai san voi sy ching kién ctia chi so hitu
va ngudi huong dung, hai bén cung ky vao
bién ban dé nham tranh xay ra tranh chap vé
sau; bd sung quy dinh vé thuc hién ding ky
tai san huong dung; b6 sung quy dinh ngu:(n
huong dung van phai co nghia vu d6i véi
nhiing hu hong 16n tai san gay ra do nguoi
hudng dung thiéu trach nhiém stra chita, bao
tri tai san m
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Tém tit:

Kinh té hoc da _ching minh, canh tranh va doc quyén déu c6 vu va
nhuoc diém. Néu dé cao quéa muc canh tranh s& dan dén loai bo doanh
nghiép 1om, tir o khong thé tan dung dwoc loi thé cua kinh té quy mo,
dong thoi 1am suy giam ste canh tranh cia mot quéc gia do khong thé
hinh thanh duoc doanh nghiép 16n, du strc canh tranh trén thi truong
quoc té. Boc quyén cé thé khac phuc dugce han ché ctua canh tranh
nhung néu khong duge kiém soat s& dan dén hién tuong ting gia ban,
giam san 11r0ng, cham 601 mai ky thudt. .., tir d6 gdy thiét hai cho nguol
tiéu dung va toan bd nen kinh té. Két hcp vu diém cia canh tranh va
ddc quyén dé tao ra két céu thi truong canh tranh hitu hi¢u 1a trao luu
phd bién hién nay, dugc da sO cac nudc trén thé gioi ung ho. Trong
pham vi bai viét nay, tac gia phan tich va di dén két luan ring, viéc
thira nhén doanh nghiép c6 quyén tu do canh tranh 1 dé hinh thanh
ket cAu thi trudong canh tranh hitu hiéu, khong pha1 dé hinh thanh két
céu thi trutO’ng canh tranh tu do. Noi cach khéc, quyén tu do canh tranh
khong nén duogc hiéu dong nhat vai két cdu thi truong canh tranh ty
do, c6 nhu vy méi dam bao thyc thi hi€u qua chinh sach canh tranh
quoc gia.

Abstract:

It is proven by economics that both competition and monopoly have
advantages and disadvantages. Excessive emphasis on competition will
lead to the elimination of large enterprises that are thereby not being
able to take advantage of the economies of scale, and at the same time,
it may reduce the competitiveness of a country due to the inability to
form the large enterprises with enough strengths of competition in the
international market. Monopoly can overcome the disadvantages of
the competition, but if not being controlled, it will lead to an increase
in selling prices, decrease in outputs, delay in technology innovation
.., thereby causing damages to the consumers and the whole economy.
Taking the advantages of competition and monopoly to establish an
effectively competitive market structure is the current popular trend,
supported by the majority of countries in the world. Under the scope
of this article, the author provides an analysis of and the conclusion
that it is recognized the freedom of competition for enterprises shall
lead to the formation of an effectively competitive market structure,
not to the formation of a market structure of free competition. In other
words, freedom of competition should not be understood as the market
structure of free competition, thus ensuring effective implementation
of a national competition policy.
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1. Quyén tw do canh tranh ciia doanh
nghiép

O nudc ta, quyén ty do canh tranh cua
doanh nghi¢p dugc quy dinh ngay tur khi
Luat Canh tranh dau tién duoc ban hanh.
Diéu 4 Luat Canh tranh nam 2004 quy dinh:
“Doanh nghiép dugc tu do canh tranh trong
khuoén kho phéap luat. Nha nudc bao ho
quyén canh tranh hop phdp trong kinh
doanh”. Quyén nay tiép tuc dugc quy dinh
tai Diéu 5 Luat Canh tranh nam 2018, theo
d6 “Doanh nghiép c6 quyén tu do canh tranh
theo quy dinh cua phap lut. Nha nu6e bao
dam quyen canh tranh hop phap trong kinh
doanh”. Van dé dit ra 1 can hiéu quyén tu
do canh tranh ctia doanh nghiép 1a gi, quyén
nay bao gdbm nhitng ndi dung nao?

Khi khang dinh doanh nghiép c6 quyén
tu do canh tranh c6 nghia la doanh nghiép
duoc tu do lya chon hanh vi va phuong thirc
canh tranh, mién 1a nhitng hanh vi va
phuong thirc 4y phu hop véi quy dinh cua
phép luat. Trén phuong dién hanh vi canh
tranh, chinh vi ty do canh tranh 1a mot trong
nhing ndi dung cau thanh quyén tu do kinh
doanh cua doanh nghiép, nén doanh nghi¢p
duogc thuc hién bat ctr hanh vi nao khong bi
phép ludt cdm. Trén co s& quan diém do,
Luat Canh tranh da quy dinh bay nhém hanh
vi canh tranh khong lanh manh bi cam, tao
co so phap 1y dé doanh nghiép thuc hién
quyén tu do canh tranh trong kinh doanh.
Céc hanh vi bi cam bao gom: (i) Xam pham
thong tin bi mat trong kinh doanh; (ii) Ep
budc khach hang, ddi tac kinh doanh cua
doanh nghiép khéc bang hanh vi de doa hodc
cudng ép dé bude ho khong giao dich hoic
ngimg giao dich v6i doanh nghiép do; (iii)
Cung cap thong tin khong trung thuc veé
doanh nghiép khac bang céach truc tiép hodc
gian tiép dua thong tin khong trung thyuc vé
doanh nghiép gay anh huong x4u dén uy tin,
tinh trang tai chinh hodc hoat dong kinh
doanh ciia doanh nghiép d6; (iv) Gay rdi
hoat dong kinh doanh cua doanh nghiép
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khac bang cach tryc tiép hodc gian tiép can
trd, lam gian doan hoat dong kinh doanh hop
phap cua doanh nghi¢p do; (v) Loi kéo
khach hang bat chinh dudi cac hinh thirc nhu
dua thong tin gian ddi dén khach hang vé
hang héa, dich vu ma doanh nghiép cung cap
hodc so sanh hang hoa ctia doanh nghi¢p
minh v&i doanh nghiép khéc; (vi) Ban hang
héa, cung tng dich vu dudi gia thanh toan
bd dan dén hodc c6 kha ning dan dén loai bo
doanh nghi¢p khac cung kinh doanh loai
hang hoéa, dich vu do; (vii) Cac hanh vi canh
tranh khong lanh manh khac bi cdm theo quy
dinh cua phap luat.

Ngoai bdy nhém hanh vi néu trén, doanh
nghiép c6 quyén lya chon bat ctr hanh vi
canh tranh nao dé thyc hién trong qua trinh
san xuat, kinh doanh ctia minh. Nha nuéc
phai ton trong va bao vé cac hanh vi canh
tranh hop phéap cia doanh nghiép.

Tuong tu nhu vay, phap luat quy dinh
cac hanh vi théa thuan han ché canh tranh bi
cam nhu thoa thuan phan chia khach hang,
phén chia thi trudng tiéu thy, ngudn cung
cap hang hoa, cung tng dich vu, thoa thuan
thong dong trong dau thau... Pbi voi doanh
nghiép co vi tri théng linh hoac vi tri doc
quyén, phap ludt quy dinh cim doanh nghiép
lam dung strc manh thi truong dé thuc hién
cac hanh vi gdy ton hai hodc han ché canh
tranh nhu phan biét d6i xir vé gia, ban dudi
gia, tir chdi giao dich, ban kém... Néu doanh
nghiép thuc hién cac hanh vi bi cAm néu trén
va di cac yéu td cau thanh vi pham phép luat
thi s& phai chiu trach nhiém phap ly; moi
hanh vi canh tranh khéac cuia doanh nghiép
hodc nhom doanh nghiép déu duoc coi la
hop phap va dugc tu do thyc hién.

Trén phuong dién phuong thac canh
tranh, doanh nghi¢p co the lga chon canh
tranh truc tlep hodc gian tiép. Theo d6, canh
tranh truc tiép dugc hiéu 1a canh tranh duoc
thuc hién trén co s so sanh tuong quan gitra
cac d6i thu trén thi truong, thong qua céc
hinh thirc nhu giam gia ban, nang cao chat
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luong dich vy, d6i méi quy céch, mau ma
san pham...; canh tranh gian tiép 1a canh
tranh thong qua céc hinh thue tac dong vao
ngudi tiéu ding, qua d6 chiém linh thi phan
trén thi truong li€n quan nhu quang cao de
161 kéo khéch hang, khuyen mai, cung cap
cho nguoi ti€u dung céc dich vy gla tang...
1am cho d6i thi canh tranh bj mat thi phan
hodc gdp kho khan trong viéc mé rong san
xuat kinh doanh, cung tng dich vu. Cac
phuong thirc canh tranh duoc diéu chinh bai
cac luat chuyén nganh nhu Luat Quang céo,
Luat Thuong mai... Doanh nghiép duoc su
dung bat ctr phucrng thirc canh tranh nao dé
co the gianh chién thang trén thi truong,
mién 13 phuong thuc ay phu hop voi quy
dinh cta phap luat va khong vi pham cac
chuan myc dao dirc kinh doanh.

Quyen tur do canh tranh ctia doanh nghiép
1a mot biéu hién cua quyén tu do kinh doanh
- mot nguyén tic can ban va cdt 161 nhét cua
kinh t€ thi truong. Chinh vi Vay, dbi voi bat
ctr nén kinh té thi truong nao, viéc thira nhan
va bao hd quyén tu do canh tranh cua doanh
nghi€p luén la mot doi hoi tat yeu va duoc
xem la nguyén tic hién dinh, dong thoi ludn
duoc ghi nhan trong Luat Canh tranh.

2. Két ciu thi truong canh tranh tw do

Thi truong canh tranh ty do 1a khai niém
dugc hiéu theo hai nghia sau:

Thir nhat, thi truong canh tranh tu do
duoc hiéu la trang thai thi truong khong co
sy can thi¢p cua Nha nuge va cac yéu t6
cung — cau duoc tu do hoat dong.

Thir hai, thi truong canh tranh ty do
dugc hleu la trang thai thi truong khong co
doc quyén, ciing khéng c6 doanh nghlep co
sitc manh thi trudng da 16n dé co thé thuc
hién duoc cac hanh vi liing doan. Trong
truong hop nay néu hinh thanh doanh
nghlep doc quyén hoac doanh nghlep co Vi
tri thong linh thi truong thi Nha nudce can
can thi¢p de pha v trang thai dy, bao dam
duy tri két cdu thi truong chi c6 doanh

nghi¢p vira va nho dé cac hoat dong canh
tranh duoc dién ra dé dang.

2.1. Két cau thi truong canh tranh ty do
khong co s can thiép cua Nha nwoc

Két cau thi truong nay hinh thanh trén co
s& 1y thuyét ban tay v0 hinh cua Adam Smith,
theo d6 sy phat trién kinh té phu thudc vao
quy luét ty nhién bai vi cac hién tuong trong
tu nhién va doi séng xa hoi ludn ton tai mot
trat tu nhat dinh. Chinh vi vay, thi truong
canh tranh ty do ty co thé diéu chinh duoc
mdi quan hé giita ngudi mua va ngudi ban,
gitra doanh nghlep, thi truong va nguoi tiéu
dung Boi vdy, Nha nuge khong can can thiép
vao thi truong ma dé cho thi truong tu dicu
chinh. Noi cach khac, sy can thiép cua Nha
nudc voi tu cach 1a ban tay hiru hinh khong
dong vai tro thiét yeu tham chi khong can
thiét trong nén kinh té thi truong.

Ve mat lich sir, khong thé phii nhan 1y
thuyet ban tay vo6 hinh da co tac dung thtic
day sang tao va phat trién san xuét cua cac
nén kinh té phuong Tay, qua do6 dong gop
khong nho vao sy phat trién kinh t€ - xa hoi
ctia nhan loai. Tuy nhién, sy phét trién da
dang va phtrc tap cua cac quan hé trén
thuong truong voi sy dan xen ngay cang
chat ch€ cua nhiéu dang loi ich da 1am ndi
bat sy bat luc cua ban tay vo hinh trong viéc
diéu tiét canh tranh trén thuong truong Mo
hinh canh tranh tu do da khong con 1a hinh
thirc canh tranh 1y tuong dugc xung tung va
ap dung trong thyc t€. Méc du Vay, gia tri
lich sir cia mé hinh d6 van con song mai
trong quan nlem Va trong y thuc cua loai
nguoi khi thiét ké cac mo hinh thi truong
hodc mo hinh canh tranh trong thuc t€ cua
doi song kinh te xa hoi hién dai'.

2.2. Két cu thi truong canh tranh tw do
co sy can thiép cua Nha nuoc

Ly luan canh tranh c6 anh hudng rat
quan trong ddi voi chinh sach canh tranh cua
cac nudc trén thé g101 Tur nhirg nam 30 dén
nhitng nam 70 cua thé ky 20, truong phai

1 Lé Danh Vinh (chu bién), Hoang Xuén Bac Nguyén Ngoc Son, Gido trinh Luat Canh tranh, Dai hoc Kinh
té Luat, Dai hoc Qudc gia Thanh phd HO Chi Minh, Nxb. Pai hoc Qudc gia Thanh phd H6 Chi Minh, 2010.
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Harvard, con goi la “chu nghia két cau” da
cung cap co so Iy luan cho chinh sach chong
ling doan cua Chinh phu My M5 hinh Céu
trac - Hanh vi - Két qua (Structure —
Conduct — Performance) cua truong phai
Harvard do Mason’® khéi xudéng, sau do duoc
hoc tro cua ong 1a Bain? tiép tuc phat trién.
Céc hgc gia nay thyc hién phan tich thong
qua moi quan hé nhan qua két cau thi truong,
hanh vi doanh nghlep va két qua thi truong,
cho rang két cau thi truong bao gdm bon
hinh thirc: canh tranh hoan toan®, canh tranh
mang tinh doc quyén, doc quyén dau so va
doc quyen hoan toan. Canh tranh hoan toan
1a két ciu thi truorng c6 cac dac dlem nhu s6
lugng ngu(n mua va ngum ban rat 16n, san
pham cua cac nha san xuat cé tinh twong
ddng, khong ton tai rao can gia nhap, thong
tin thi truong bao dam day du. Canh tranh
mang tinh ddc quyen 1a két cdu thi truong
ma ¢ do c6 nhi€u doanh nghlep cung san
xuat hodc ban cac san pham c6 sy khéc bigt
vé chat luong, mau ma va nhan hiéu, m01
nha san xuat tr¢ thanh chu thé doc quyen dbi
vO1 mot hodc mot sO ddc tinh cua san pham.,
boc quyen dau so° 1a két ciu thi truong & do
mot s0 doanh nghlep 16n trong nganh chiém
thi phan dang keé, gitra cac doanh nghi¢p vira
ton tai canh tranh khdc liét vira phy thudc lan
nhau, doanh nghiép khi dua ra quyét sach
kinh doanh budc phai xem xét t&i phan ing
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cua cac doanh nghiép khac. Doc quyén hoan
toan 14 két cu thi truong ma theo do trén thi
truong lién quan chi c6 mot ngu0’1 mua hodc
mot ngudi ban, con duge goi 1a két cau thi
truong doc chiém.

Truong phai Harvard cho rang, két céu
thi truong quyé€t dinh hanh vi cta doanh
nghiép, dén lugt no, hanh vi cta doanh
nghiép s& dan dén két qua thi tru’ong nhat
dinh®. Nhu vay, theo tinh chat bac cau co thé
thiy, két cdu thi truong s& quyét dinh két qua
thi truong. Tiéu chi dugc ding dé do két cau
thi truong la mue do tap trung thi truong,
tiéu chi dé do két qua thi truong 1a ty suat loi
nhuan, dugc g01 la gia dinh “ty sut loi
nhuan theo mirc dg tap trung”. Néu muc do
tap trung cua mot nganh qua cao hodc rao
can gia nhap qué cao deu c6 kha nang dan
den két qua thi truong xau, tirc 1a 1am suy
yeu canh tranh thi truong, tao ra 1gi nhudn
si€u ngach va méo moé sy phéan phdi tai
nguyén. Vi vay, Chinh phu can phai can
thlep d6i voi mirc do tap trung thi truong va
rdo can gia nhap; ddi véi doanh nghiép co
sac manh thi truong phai thuc hi¢n chinh
sach phan tach doanh nghlep, cAm sap nhép.
C6 thé noéi, quan dlem cua truong phai
Harvard chu trong diéu chinh trang thai thi
truong nhiéu hon la diéu chinh hanh vi canh
tranh, hudéng dén hinh thanh két cau thi
truong canh tranh hoan toan hodc it nhét 1a

w

Mason, Kaysen and Turner, Antitrust Policy, Harvard University Press, Cambridge, Massachusetts, 1965.
Bain, Barriers to new competition, Harvard University Press, Cambridge, Massachusett§, 1956. .
Veé khai niém canh tranh hoan toan, c6 tai liéu goi la canh tranh hoan hdo, Téac gia cho rang, day la két cau
thi truong ma & d6 c6 nhiéu nguoi mya va nhiéu nguoi ban, san pham dong nhat, doanh nghiép tu do g1a
nhap va ra khoi thi truong, sy hiéu, biét va tinh co dong rit cao, tir 46 dan dén két qua 1a thi truong chi co
canh tranh, khong ton tai doc quyén nén g01 la canh tranh hoan toan thi chinh xac hon. Néu goi 14 canh
tranh hoan 'hao rat d& dan dén hiéu lam, cho rang day 1a két cau thi trudng t6t nhat, vi n hoan hao. Boi vay,
ching ta can phdi theo du01 dé dat duorc ket cau nay. Trong khi 1y thuyet va thyc té cho thy, day khong phai
14 két cAu thi truong tot nhét vi trong két cau thi truong nay doanh nghié¢p va nguoi mua nho dén mirc khong
tac dong dugc tai gia ca thi truong cla hang hoa, dich vu, tir d6 s¢ khéng thé c6 doanh nghiép quy mé 16n,
khi do khong thé phat huy duoc vai tro cua kinh t€ quy mo trong san xuat va kinh doanh.

Vé khai niém doc quyen dau s0 (Oligopoly), co tai liéu goi 1a doc quyén nhom, tac gia cho rang, neu goi
nhy vay dé gy hiéu iam rang mot nhém doanh nghiép lién két voi nhau dé hinh thanh doc quyen Vé ban
chat, diy 1a két cu thi truong chi ¢6 vai doanh nghiép l6n cung kinh doanh. Vi du, thi trudong vien thong
nudc ta hién nay c6 mét so doanh nghiép nhu Vinaphone, Viettel, Mobiphone, Vietnam Mobile. Gitta cac
doanh nghiép nay khong hé ton tai lién minh doc quyén, thay vao d6 ho van canh tranh v6i nhau va chiu
anh huéng 1an nhau vé viéc kiém soat gia va chat lugng dich vu. Noi cach khac, day la két cau thi truong
chi c6 vai doanh nghiép dau so cung kinh doanh, va ho tré thanh nhitng nguoi dan dat thi truong.

Herbert Hovenkamp, The Antitrust Enterprise: Principle and Execution, Harvard University Press, 2005,
pp. 35 - 38.
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canh tranh mang tinh doc quyen khong tng
ho va khuyen khich két cau thi truong doc
quyen dau s0 va doc quyén hoan toan.

3. Két ciu thi trudong canh tranh hiru hiéu

Canh tranh hitu hi¢u 1a khai niém dé chi
két cau thi truong canh tranh c6 thé mang lai
két qua tot nhat va kha thi nhat cho ca doanh
nghiép va thi truong.

Ttr nhitng ndm 70 cta thé ky 20, véi su
gia ting nhanh chéng clia qua trinh toan cau
hoéa kinh té, 1y luan cta trudng phai Harvard
da tré nén lac hau. B&i vi, néu qué cht trong
vao bao v€ doanh nghiép nho va vira, khong
thira nhan su ton tai ciia cac doanh nghiép
16n thi cic doanh nghiép trong nuge s€
khong thé c6 strc canh tranh qudc té va s€
khong phat huy duoc tac dung cua kinh té
quy mo. Dai dién cua truong phai Chicago
1a Bock va Posner cho rang, khong thé tir
mot két cau thi trudng nhat dinh dé suy doan
két qua thi truong. Khac voi truong phai
Harvard Xuat phat tir két céu thi truong dé
phan tich ket qua thi truong, truong phal
Chicago tién hanh phan tich tir hanh vi
doanh nghiep, vi viy dugce goi 1a “chu nghia
hanh vi” Truo’ng phai Chicago cho rang, loi
nhuan doc quyén 1a két qua cta canh tranh
thi truong, doanh nghi¢p c6 quy mo 16n la
két qua cua sy tién bo ky thuat va su tién hoa
tu nhién cua t6 chie. Kinh té quy mé 16n
mang lai hi¢u sut san xuat co thé bao dam
t6i da hoa phuc lgi ngudi ti€u dung va hiéu
qua phan bd nguon lye. Ngoai ra, tdp trung
qua mirc ciing ¢ thé tao ra hiéu suat kinh té
nhét dinh. Chang han, ban than hanh vi dinh
gia lﬁng doan cia doanh nghiep sé thuc day
vi€c gia nhép thi truong cua cac dbi thu canh
tranh tiém nang; hodc vi¢e 4n dinh gia ban
lai s& c6 loi dbi véi viée tang cuong su canh
tranh gitra cac nhan hi¢u va ngén ngura hanh

vi “huéng lgi mién phi” (free-rider); hop

nhit doanh nghiép c6 lgi dbi véi viéc phat
huy lgi thé quy mo cua doanh nghiép va
nang cao hi¢u suat kinh té&’7. Vi vay, truong
phai Chicago phan dbi su can thiép cia
chinh phu vao muc dd tap trung thi truong,
cho rang chinh phu chi cin can thiép va kiém
soat hanh vi cua doanh nghlep, trong d6 chu
yeu 1a ngan cAm hanh vi thoa thuan vé gia
gitra cac doanh nghi¢p va hanh vi phan chia
thi truong. D6i véi tap trung kinh té, ngoai
tru(‘)fng hop ca biét lién quan dén tap trung
qua murc, co quan quan ly canh tranh khong
can thiét phai can thiép vao két ciu thi
truong. Nhu viy, truong phai Chlcago chu
truong tién hanh can thi€p ¢ mtrc thap nhét
dbi véi két cau thi truong.

Ly luan cua truong phai Chicago co
nhirng diém hop 1y sau day:

Thir nhdt, thuc té cho thay doc quyén va
canh tranh deu c6 tinh hai mat. Trén phuong
dién doc quyen, anh hudng tiéu cuc cia nod
1a d& dan dén tinh trang giam san luong, ting
gid ban, tir d6 1am gidm hiéu suét phan phoi
tai nguyén. Tuy nhién, doc quyén van co
nhitng tac dong tich cuc nhu cé thé hinh
thanh nén kinh té quy mo, doanh nghiép
kinh t& quy m6 s& c6 kha ning thiic day tién
bo va sang tao k¥ thuat. Trong mot sb nganh
doi hoi ky thuat cao nhu san Xuat may bay,
may tinh, vién thong..., cac doanh | nghiép
can phai c6 quy mo 10’n méi ¢o thé dau tu
cho nghién cau va khai pha, tr d6, méi ¢
kha nang san xuét ra nhitng san pham méi,
sO lwong nhiéu, két qua 1a s& nhanh chong
lam cho chi phi san xuat duoc giam thiéu.
Nhu vy, néu Nha nuéc can thiép dé loai bo
cac doanh nghiép doc quyén thi cung gidng
nhu “giét con ngong dé trung vang”, 1a cach
suy nghi thiéu tam nhin xa trong rong?.

Trén phuong dién canh tranh, khong thé
pht nhan canh tranh c6 vai tro t6i wu hoa

7 Tai Long, Nghién ctru quy ché lam dung vi tri théng linh thi truong, Nha xuét ban Pai hoc Nhan dan Trung

Qudc, 2012, tr.5.

8 Samuelson, William D.Nordhaus: Kinh té hoc, Nxb. Phat trién, Trung Québc, 1993, tai ban lan thir 12, tr.913

(ban tieng Trung Qudc).
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phan phdi tai nguyén, giam gia thanh,
khuyén khich sang tao..., nhung néu qua dé
cao canh tranh s& dan den canh tranh tu do
qua muc, khong c6 loi ddi voi viée nang cao
suc canh tranh ctiia nganh va cia doanh
nghiép, ket qua s& anh hudng dén sirc canh
tranh qudc gia. Hién trang kinh té Hoa Ky
nhitng nam 70, 80 cta thé ky XX 1a vi du rd
nét. Khi d6 nudc My chiu anh hudéng cua tu
tuong ty do kinh té va dan chu kinh té, co
quan tu phap My chu truong “bao vé canh
tranh ma khong bao v¢ chu thé canh tranh™,
khong ngan ngai hy sinh hiéu qua kinh té dé
c¢6 dugc canh tranh ty do. Thyc tién tw phap
Hoa Ky thoi ky nay cho thay, Toa an da
nhiéu lan dua ra phan quyét vé viéc phan
tach mot s6 cong ty cd stic manh thi truong,
dién hinh 1a Cong ty Northern Securities,
Cong ty Standard Oil, Cong ty Atlantic
Telephone and Telegraph... Nhiéu hoc gia
cho rang, day chinh la nguyén nhan dan dén
su 1ép vé vé quy mé va thanh tich thi truong
cua cac doanh nghiép Hoa Ky so véi céc
doanh nghiép Nhat Ban va Tay Au trong qua
trinh canh tranh qubc t& nhimg nam 70, 80
cua thé ky trudc. Nhan thuc duoc van dé
nay, sau d6 Chinh phu My di diéu chinh
chinh sach canh tranh, khong xem canh
tranh tu do 1a muc tiéu hang dau nira ma thay
vao do6 la chinh sach canh tranh hiru hiéu
theo truong phai Chicago.

Thit hai, do canh tranh va doc quyén déu
¢6 hai mat yu diém va nhuoc diém nén viéc
dong thot phat huy vai tro téng hop cua hai
yeu t nay la nhu cau tat yéu. Tuy nhién, Van
dé 1a gitta do¢c quyén va canh tranh luén ton
tai “xung dot Marshall” (Marshall Dilema),
tire 14 trong qua trinh tim kiém kinh té quy
mo, doanh nghiép do tép trung san xuat s€
dan dén xuit hién doc quyén, ma doc quyén
1a sy phu dinh ctia canh tranh, cudi cung lam
cho gia ca trén thi trudng chiu su khéng ché
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nhan tao va toan bd nén kinh té mét di hoat
Iuwc canh tranh. Canh tranh hiru hiéu thuc
chat 13 sy dung hoa t6i uu gitra kinh té quy
moé va hoat lyc canh tranh, tir d6 c6 thé t6i
uu hoa viéc phén ph01 tai nguyén va nang
cao hiéu suét kinh te

Hién nay, da s6 cac qubc gia c6 nén kinh
té thi truong phat trién déu di theo truong
phai Chigaco va di thu dwoc nhitng két qua
nhat dinh trong chinh sach canh tranh. Véi
tu cach 1a nude di sau, Viét Nam cling nén
tham khdo, hoc tap cac md hinh kinh té nay,
tor do van dung sang tao vao diéu kién kinh
té thi truong dinh hudng xa hoi chu nghia.
4. Quyén tw do canh tranh cia doanh
nghiép khong dong nhit véi két cau thi
truong canh tranh tu do

Nhing phén tich & trén cho thay, trudng
phai Harvard ¢ vii cho canh tranh tu do,
khong ung hdé doanh nghiép doc quyén;
trong khi d6 truong phai Chicago cb vii cho
canh tranh hitu hi¢u, khong phu nhan canh
tranh ty do ciing khong phti nhan doc quyén;
chi chéng hanh vi ling doan ma khéng
chéng ban than doanh nghiép c6 stc manh
lting doan.

Khi thira nhan doanh nghiép c6 quyén
tu do canh tranh khong c6 nghia la chiing ta
thira nhan theo dudi hinh thanh két cau thi
truong canh tranh ty do, thay vao do, tu do
canh tranh 1a d¢ hinh thanh két cdu thi
truong canh tranh hiru hi¢u. Tuy nhién, trong
thuc té, da co co thoi ky. chl'lng ta lﬁng ting
trong vi¢c gidi quyet moi quan hé gitra hai
khai niém nay, diéu nay co thé nhan thiy qua
vu viéc canh tranh ctia cong ty xdng dau
hang khéng Vinapco, xay ra vao diu nim
2008'. Nguyén don trong vu viéc nay la Cuc
Quan ly canh tranh, bi don 1a Cong ty xang
dau hang khong (Vinapco) tryc thuoc Hang
hang khong quoc gia Viét Nam (Vietnam
Airlines). Vu viéc nay lién quan dén viéc

9 Xem phan quyét cia vu an Brown Shoe Co. v. United States, 370 US 294, (1962).
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Vinapco tir chdi cung cdp nhién liéu cho
hang hang khong Pacific Airlines. Tur ngay
20/3/2008 dén ngay 31/3/2008, Vinapco da
nhiéu lan giri thong bao cho Pacific Airlines
vé viéc tang phi nap nhién liéu may bay 1én
26,5% ké tir ngay 01/4/2008. Néu Pacific
Airlines khong dong y thi Vinapco s€ nging
cap xang dau. Trong thuc té, Pacific Airlines
déng y véi dé xuadt nay voi didu kién
Vinapco ciing 4p dung mic ting gia d6 doi
voi Vietnam Airlines. Sau khi thuong thao,
hai bén van khong thé di dén thdng nhat.
Vinapco cho rﬁng, bat luan viéc nap nhién
liéu 13 bao nhiéu thi mdi lan nap nhién licu
déu can hai nhan cong va mot xe bon cho
xang lan banh tir kho chira tdi san bay; thuc
té mdi lan nap nhién li¢u, Vietnam Airlines
déu nap nhiéu hon 10 lan so véi Pacific
Airlines. Vi vdy, Vinapco s€ khong ting gia
d6i voi khach hang 16n 1a Vietnam Airlines.
Nguoc lai, Pacific Airlines vién 1y do quan
hé gitta Vinapco va Vietnam Airlines, cho
rang véi tu cach 1 cong ty con ctia Vietnam
Airlines, Vmapco da thyc hién hanh vi phan
biét ddi xir vé gla tr d6 lam cho Pacific
Airlines & vao vi tri canh tranh bt loi. Do
hai bén khong thé dat dugc nhét tri, ngay
01/4/2008, Vinapco di don phuong cham
dat cung ung nhién liéu cho Pacific Airlines,
lam cho hon 30 chuyén bay va hon 5000
hanh khéch bi cham chuyén vai gio'. Sau do,
Cuc Hang khong da 1ap tirc ban hanh Cong
van s6 985/CHK-TC, yéu ciu Vinapco tiép
tuc cung cap nhién liéu cho Pacific Airlines,
dong thoi chi 10 trir khi dugce sy dong y cia
co quan nha nude c6 thim quyén, néu khong
thi Vinapco khong dugc don phuong dinh
chi viéc cung cip xang dau hang khong.
Thang 5 nam 2008, Cuc truong Cuc
Quan ly canh tranh da ky Quyet dinh tién
hanh diéu tra so bd, hoat dong t6 tung hanh
chinh chéng liing doan chinh thue bat dau.
Ngay 14/ 4/2009, Hoi dong xur ly vu viée
canh tranh dd m& phlen diéu tran. Hoi dong
nhan dinh rang, cin ct vao quy dinh cua
phap luét, Vinapco 1a doanh nghi¢p duy nhat
trén thi truong xang dau hang khong Viét
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Nam c6 quyén nhap khau xing dau va cung
ung cho cac hang hang khong. No6i cach
khéc, Vinapco 1a doanh nghiép co6 vi tri doc
quyén va c6 thé dya vao rao can phap luat dé
duy tri vi trf hién c6. Diéu can chi y 1a dau
nam 2008, Chinh phu Vi¢t Nam da ban hanh
chi thi vé cim ting gia mot sé mat hang thiét
yéu trong d6 c6 xang dau. RS ra‘mg la Vinapco
can pha1 ton trong quy dinh nay. Ngoai ra,
hanh vi tir chdi ban hang cua Vinapco da tao
ra anh hudng 1am hodn nhiéu chuyén bay cua
Pacific Airlines, tir d6 da gy t6n hai nghlem
trong cho khach hang. Hoi dong xur 1y vu viée
canh tranh nhét tri cho rang, hanh vi cua
Vinapco da vi pham quy dinh tai khoan 2 va
khoan 3 Diéu 14 Lut Canh tranh ngm 2004,
thudc vao truong hop hanh vi “ap dat diéu
kién bat loi .cho khach hang” va “lgi dung vi
tri doc quyen dé don phu:cmg thay d6i hoic
hay bo hop dong da giao két ma khong co ly
do chinh déng”. Pong ¥ véi dé xuét to tung
ctia Cyc Quan 1y canh tranh, Hoi dong xu ly
vu viéc canh tranh da xtr phat Vinapco s tién
bang 0,05% tong doanh thu nim 2007, tuong
duong gﬁn 3.4 ty dong. Ngoai ra, Hoi dong
xtr Iy vu viéc canh tranh con dé xuat véi Cuc
Hang khong thugc B Giao thong van tai tach
Vinapco ra khoi Vietnam Airlines, dé hinh
thanh nén hai doanh nghlep ddc 1ap voi nhau.
Vmapco khong dong v voi Quyet dinh nay va
giri don khiéu nai 1én Hoi dong canh tranh.

Ngay 26/6/2009, Hoi dong canh tranh da
ra Quyét dinh bac don khiéu nai cia
Vinapco, giit nguyén Quyét dinh cua Hoi
ddng xir Iy vu viéc canh tranh. Tuy nhién,
Hoi déng canh tranh da stra kién nghi trudc
day cua Hoi d@)ng xur 1y vu viéc canh tranh,
thay vi tach Vinapco ra khoi Vietnam
Airlines thanh cho phép cac cong ty khac
tham gia thi trudng xang dau hang khong, tir
d6 loai bo vi tri doc quyén cia Vinapco.
Khoéng 1au sau do, vao ngay 01/02/2010, B
Giao thong van tai da pho phép Cong ty co
phan xing dau hang khong Petrolimex
(Petrolimex Aviation Fuel JSC) tham gia vao
thi trudng nay, tir d6 hinh thanh nén két cau
thi truong xang dau canh tranh.



Mot lan nita Vinapco khong dong y véi
Quye¢ét dinh cua Hoi dong canh tranh va guri
don kién téi Toa 4n nhan dan thanh phd Ha
Noi. Sau khi xem xét vu viéc, Toa an cho
rang, do Vinapco khong thé dua ra chimg ct
chimg minh tinh hop 1y cua viéc tang gia,
trong khi Quyét dinh cua Hi dong xur 1y vu
viéc canh tranh va Hoi déng canh tranh vé
tinh chat hanh vi va murc xir phat déu co cin
ctr phap luat, phu hop véi quy dinh cuia Luat
Canh tranh va cac vin ban huéng dan thi
hanh. Ngay 12/12/2010, Toa an nhan dan
thanh ph Ha Noi di ra phan quyét bac don
kién cua Vinapco.

Nhu vy, ¢6 thé thdy rang, kién nghi cua
Hoi déng xu 1y vu vi¢c canh tranh va Hoi
dong canh tranh déu hudng dén hinh thanh
két cu thi truong canh tranh, tuy nhién, kién
nghi tdch Vinapco ra khoi Vietnam Airlines
cua Hoi déng xur 1y vu viéc canh tranh rd
rang 1 1am mét di doanh nghiép c6 quy mé
16m, hinh thanh két cau thi truong toan doanh
nghiép nho. Nhu vay, kién nghi nay huéng
dén hinh thanh két cau thi truong canh tranh
tu do — 1a mo6 hinh khéng con phu hop voi
xu thé hién nay. Céach 1am nay kha giong voi
xu thé phan quyét cua Toa an My nhirng
nam 70, 80 cua thé ky trudc, va sy that bai
trong canh tranh ctia nén kinh té My trudc
Nhat Ban va Tdy Au da budc co quan tu
phap va chinh phu My sau d6 phai tir bo
quan diém nay. Trong thyc té, Hoi dong canh
tranh d3 thay d6i kién nghi cua Hoi dong xir
1y vu vi€c canh tranh, va su thay doi nay hop
1y hon, boi viée van gilr lai Vinapco thudc
Vietnam Airlines nhung kién nghi thanh lap
mdt hodc mot vai cong ty xang dau cung cap
nhién liéu hang khong mai s& tao ra két cdu
thi truong canh tranh hiru hi¢u, thay vi duy
tri thi truong doc quyén hodc thi truong canh
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tranh ty do; qua d6 xur 1y hai hoa duoc mdi
quan h¢ gitra thi truong canh tranh va kinh
té quy mo, gop phan thiic ddy chat luong
dich vu va giam gia ban trén thi truong xang
dau hang khong Viét Nam, d@)ng thoi tao
thuan loi1 cho viéc hinh thanh cic doanh
nghiép du 16n dé co thé canh tranh trén thi
truong quoc té.
5. Két luan

Nhitng phan tich & trén cho thdy, can
phan biét hai khai niém quyén ty do canh
tranh va két cAu thi truong canh tranh ty do.
Muc dich cta chinh sach va phap luat canh
tranh 1a huéng dén bao vé hanh vi tu do canh
tranh dé thiét 1ap két ciu thi truong canh
tranh hiru hi¢u, ma khong phai 1a két cau thi
trrong canh tranh ty do, tirc 1a phai xay dung
duge két cdu thi truong két hop hai hoa cac
vu diém cia canh tranh va doc quyén, vira
tao diéu kién cho doanh nghiép ha gia thanh
san phém, doi moi sang tao, vua tan dung
dugc céac loi thé cua kinh té quy mo; thuc
hién muc ti€u kép 1a bdo v¢ nguoi ti€u dung
ddng thoi bao vé doanh nghiép, cho du do 1a
doanh nghiép 16n hay doanh nghiép vira va
nho. Phap luat canh tranh khong chi la cong
cu d€ bao v¢ doanh nghi¢p vira va nho, ma
phai bao vé tat ca cac doanh nghiép, dac bict
nhiing doanh nghlep do nd Iyc phan dau dé
dat duoc quy mo 16n, ngay ca khi ho c6 dugc
vi tri théng linh thi truong hodc vi tri doc
quyén thi phap luat van phai bao vé. Pong
thoi, phap ludt canh tranh chi nén dong vai
tro 1a cong cu kiém soat va diéu chinh hanh
vi ctia doanh nghiép, khong nén diéu chinh
trang thai ton tai cua doanh nghiép, nhu vay
m&i c6 thé hinh thanh doanh nghiép 16n, qua
d6 tan dung dugc wu thé cua kinh té quy mo
va tao ra strc canh tranh cua quéc gia trén
truong quoc té m

10 Hoi dong canh tranh Viét Nam, http://www.hoidongcanhtranh.gov.vn/default.aspx?page=news&do=

detail&id=97, truy cap ngay 26/11/2020.

11 Bai bao 5000 hanh khach bi “va 1ay” sy ¢6 nhién liéu, https://vnexpress.net/5-000-hanh-khach-va-lay-su-
co-nhien-lieu-2691759.html, truy cap ngay 26/11/2020.
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Tém tit:

Quyén dugc xét xtr cong bang noi chung va quyén duoc xét xir cong
bang ctia ngudi bi budc t6i néi riéng 1 mot trong nhitng quyén co
ban cua con nguorl duoc ghi nhan trong phép luat ¢ hau hét cac nuge
trén the gioi cung nhu duge thé hién trong céc van kién qubc té.
Quyén duoc xét xir cong bang cua nguoi bi bugce t0i dugc bao dam
boi nghia vu ctia co quan, ngudi tién hanh t6 tung. Chinh vi véy, bao
dam xét xu boi toa an doc 1ap, khach quan va duge thanh 1ap theo
luat chinh la bao dam cho nguoi bi budc toi duge xét xir cong bang.

Abstract:

The right to a fair trial in general and the right to a fair trial of the
accused in particular is one of the fundamental human rights
recognized in the laws in most countries in the world recorded in the
international documents. The accused’s right to a fair trial is
guaranteed by the obligations of the proceeding persons or agencies.
Therefore, the essential guarantees of independence and impartiality
of'the trial court established by law are to ensure that the accused has
the right to a fair trial.

uyén con ngudi néi chung va quyén

duogc xét xir cong bang trong linh vy

tu phap hinh sy noi riéng da dugc
phap Tuat quéc té thira nhan!. Chu thé cua
quyén nay 1a ngudi bi budce toi, ma trong giai
doan xét xur, ngu()’i bi budc to1 chinh la bi can,
bi céo. Vi cach tiép can nay, quyen dugc xét
xu cong bang la mot quyén t tung cu thé
nhu: quyén bao chira, quyén khang céo,
quyén néi 101 nodi sau cung... hay 1a mot

quyén co tmh téng hop va duoc bao dam boi
cac quyeén tb tung co ban khac cua ngu:orl bi
budc t6i? Quyén dugc xét xtr cong bang
(Right to a fair trial) dugc nhin nhan nhu 1a
quyén co ban va dugc bao dam tir nhiéu
quyén cu thé khéc trong t6 tung hinh sy nhu:
quyén duoc xét xir binh dang, kip thoi; quyén
dugc xét xtr bdi toa an doc 1ap, khach quan
va dugc thanh 13p theo luat; quyén bao chtra;
quyén duoc bao dam suy doan vo toi....

1 Tuyén ngdn nhan quyén thé gl(n nam 1948 (UDHR), Céng udc qudc té vé quyén dan sy va chinh tri nim
1966 (ICCPR), Cong udc chau Au vé quyén con ngudi nim 1950 (EMRK).
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1. Phap luat quoc té vé quyén dwoce xét xir
cong bang cia nguoi bi bugc toi duwge bao
dam béi mét toa an xét xir doc 1ap, khach
quan va dugc thanh lap theo luat

Toa an xét xur doc lap, khach quan va
dugc thanh 1ap theo luat 1a mot trong nhung
noi dung co ban duogc thé hién trong cac van
kién quoc té. Piéu 10 Tuyén ngdén nhan
quyén thé g10’1 nam 1948 (UDHR) quy dinh:
“Moi nguoi déu binh dang vé quyén diwoc xét
xXu cong bang va cong khai boi mot toa an
doc lap va khach quan dé xdc dinh cdc
quyén va nghla vu ciia ho, ciing nhw bat civ
budc tgi nao déi véi ho”.

Khoan 1 Diéu 14 Cong udc quic té vé
quyén dan sy va chinh tri nim 1966
(ICCPR) quy dinh: “Moi nguoi déu binh
dang tnm'c toa an va co quan tai phan Moz
ngum déu cé quyén dwoc xét xir cong bang
va cong khai boi mot tod an cé tham quyén,
doc ldp, khong thien vi va dugc ldp ra trén
co s6 phdp ludt dé quyet dinh vé 1oi bugc 101
ngum do trong cdc vu dan hinh sw, hodc dé
xdac dinh quyén va nghia vu cua nguoi do
trong cdc vu kién dan su...”.

Khoan 1 Piéu 6 Coéng udc chiu Au vé
quyén con nguoi nam 1950 (EMRK) quy
dinh, “...moi nguoi c6 quyén dwgc xét xir
boi mot co quan xét xur doc lap, khach quan,
duwoc thanh lap theo ludt phap”;.

Quy dinh cua cac Cong udc cho thay,
ngudi bi bugc toi co quyén dugce xét xtr cong
bang, kip thoi dugce thyc hién boi toa an doc
1ap, khach quan va dugc thanh 1ap theo luét.
Toa an khong chi duoc thanh lap theo luat
ma con bao dam xét xtr doc 1ap, khach quan.
bay la yeu td co ban cua Piéu 6 EMRK.
Néu toa an da xét xur nhung khong phu hgp
voi Diéu 6 thi khong can phai kiém tra thém
bat ctr thu tyc t0 tyung nao khac. Nhing thu
tuc t6 tung ctia mot phlen toa khong thoa
man ti€u chi doc 1ap va khach quan thi
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khong bao glor c6 thé c6 mot phién xur cong
bang va vi Vay khong can kiém tra xem viéc
xét xtr d6 ¢6 duge tien hanh cong khai hay
trong mot thoi gian hgp ly khong. Uy ban
Nhén quyen Lién hop quoc (LHQ) luu y
rang, & nhiéu nudc co ton tai nhing toa an
quan su hodc toa an dac biét xét xu thuong
dan c6 thé gay ra nhiéu vin dé nghiém trong
trong vi¢c dam bao sy binh déng, khach
quan va doc lap cua nhiing toa an. Ly do
thong thuong dé thanh 1ap nhiing toa 4n nay
1a sy cho phép ap dung nhiing thu tuc ngoai
1¢ ma khéng tudn thu nguyén tac thong
thuong cua cong ly. Uy ban nhén quyen
LHQ ciing khang dinh rang, quyén nay la
tuyét doi va khong duogc ¢ ngoai 1€%

Noi dung quyén duoc xét xir boi toa an
ddc lap, khach quan va dugce thanh 1ap theo
luat duoc g1a1 thich rd hon thong qua Binh
luan chung s6 32 cua Uy ban nhan quyen
LHQ, theo d6: “Nguoi bi budc tdi co quyén
dugc xét xur boi toa an dugc thanh 1ap theo
luat thi toa an duoc hiéu 1a mot co quan, bat
ké tén goi cua no, dugc thanh lép theo phap
luét, doc lap voi hanh phap va lap phap.
Quyén nay khong bi han ché va viéc mot co
quan nao khong phai la toa &n ra ban an la vi
pham ndi dung “foa dan dwoc thanh lap theo
ludt”. Didu ndy c6 nghia 14 bat cr khi ndo cac
quyén va nghia vu phi hop véi luat phép ciing
phai dugc thyc hién thong qua thu tuc t6 tung
boi mot toa an. Néu nha nude khong the
thanh lap mot toa an co thAm quyén dé xac
dinh cac quyen va nghia vu hodc khong cho
phep tiép can voi mot toa an nhu Vay trong
cdc vu cu thé thi nha nudc d6 di vi pham
quyén duoc xét xir boi toa an dugce thanh lap
theo luat. Cho nén, viéc xét xir khong dua trén
phép luat, khong c6 muyc tiéu phu hgp véi
cong 1y, hodc dya trén cac truong hop ngoai
1€ cua phap luat quoc té nhu mién trur... déu
dan dén vi pham quyén nay>.

2 Stefan Trechsel (with the assisistance of Sarah J. Summers) (2005), Human Rights in Criminal Proceedings,

Oxford University Press, p.54.

3 Khoa Luat Pai hoc Quéc gia Ha N¢i, Binh luan chung sb 32, Quyén con nguoi

— Tép hop nhiing binh

ludn/khuyén nghi chung cua Uy ban Cong wéc Lién hop qudc (sach tham khao), Nxb. Cong an nhén dan,

tr.363.
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Ngoéi ra, nguoi bi budc tdi cd quyén co
toa an xeét xu doc lap: “Doc lap c6 nghia la
khong c6 su 1é thude ddi voi bat clr co quan
nao cua nha nudc. Co thé noi rang, su doc
1ap phan anh vi trf hién dinh cta co quan tu
phap - doc 1ap tr nguoi diéu hanh va co quan
1ap phap. Néu sy doc 1ap nhu Vay khong ton
tai thi khong thé dam bao quyén c6 tda an
xét xur doc lap Theo Uy ban nhén quyen
LHQ, yéu cau vé tinh doc 1ap dé cap cu thé
to1 thu tuc va nang luc cua viée bo nhi¢m
thim ~phén, va dam bao an ninh cta ho cho
toi hét nhiém ky hay dén tu01 nghi huu; céac
dleu kién thang tién, chuyen chd, dinh chi,
cham dut cac chirc vu cta ho; khong co su
can thiép tir cac to chtrc chinh tri hodc tir cac
nganh hanh phap va 1ap phap; bao v¢ tham
phan khoi bat ky anh huong chinh tri nao..
Tham phan c6 thé bi mién nhiém trén co s
xem x¢ét tinh chat nghiém trong ctia hanh vi
sai trai hodc thiéu nang lyc*.

O pham vi rong hon, khi binh luan vé
Dleu 6 EMRK?®, hoc gia Stefan Trechsel
khang dinh, c6 4 tiéu chi dé xac dinh mot co
quan xét xr c¢6 dugc coi la doc lap hay
khong: cach thic tham phan dugc bo nhiém;
nhiém ky cua tham phan nhirng bao dam
dac biét chong lai cac ap lyc tr bén ngoai;
b1eu hién cua doc lap6 Ngoa1 ra, ong cho
rang, tinh doc lap clia toa an thé hi¢n khong
chi ¢ thu tuc va nang lyc cua vige b6 nhiém
thim phan ma con & tham quyen va tinh tu
chu cua toa an; co quan xét xir chi c6 thé doc
lap neu quyet dinh cua ho c6 hi¢u luc rang
budc d6i véi nhiing co quan nha nudc khac’.
Bén canh do, quyén c6 phién toa doc lap

Stefan Trechsel, tldd, tr.54.
Xem: Stefan Trechsel, tldd, tr.57.
Xem: Stefan Trechsel tldd, tr.57.

0 3N N

Khoa Luat Pai hoc Qubc gia Ha Noi, tldd, tr.364.

ham chira rang, co quan xét xu phai duge
kiém soét toan dién dbi véi cac quyet dinh
ctia minh va khong phu thudc vao ¥ kién cua
bat ctr co quan nha nudc nao. Co quan xét
xtr phai hoan toan c6 tham quyén trong viéc
xem xét ca hai khia canh su kién thuc té va
yéu t6 phap luat®.

Khong chi mang tinh dc 1ap, hoat dong
xét xUr cua toa an con doi hdéi mang tinh
khach quan: khach quan 13 “khong thudc vé
bén nao” hodc “trung lap”. Thuat nglr nay
thuong duge dinh nghia mét cach logic theo
cach phu dinh: “khong c6 dinh kién”. Yéu
cau vé khach quan, khong thién vi c6 hai
khia canh: thir nhdt, cac tham phan khong
duoc cho phép phan quyét cua ho bi anh
hudong boi sy thién vi hay thanh kién ca
nhan, va ciing khong dugc duya trén cac ton
hai t&1 bén khéc; thir hai, phién toa phai hop
ly va khach quan. Vi dy, phién téa do mot
tham phan khong du nang luc thuc hi¢n viéc
xét xtr thong thuong khong dugc coi la
khach qua’.

2. Bao dam quyen cia nguoi bi budc toi
dugc xét xir cong bang boi toa an xét xir
doc 1ap, khach quan va dwgc thanh 1ap
theo luit trong to tung hinh su Viét Nam

O nudc ta, khoan 2 Diéu 103 Hién phép
nam 2013 quy dinh: “Thdm phdn, Hoi tham
xét xur doc lap va chi tuan theo phap lugt;
nghiém cam co quan, 16 chike, cd nhdn can
thigp vao vi¢c xét xu cua Théam phan Hoi
tham”; Didu 9 Luat T chic Toa 4n nhan
dan nam 2014 quy dinh: “I. Thdam phdn, Hji
tham xét xir doc ldp va chi tudn theo phdp

Tinh ty chu cua Toa an Bi lién quan dén mot s6 vu an: Delcourts, Borgers va Vermeulen. Chinh phu Bi da

tranh luan rang, Truorng cong tb co6 mit sudt qua trinh xét xur cua Toa an la can thiét dé bao dam sy thong
nhét trong cac vy an. Tuy nhién, co quan xét xir v&i nghia tai Diéu 6 clia Cong ude chéu Au vé quyen con
nguoi khong nhiing khong can ma khong ung ho su “bao dam” nhu vay. Ho phai quyét dinh vu an ding
theo thu tuc t0 tung va phu hop véi muc dich cua thu tuc thim vén trude d6. Xem : Stefan Trechsel, tldd,

tr.58.

9 Khoa Luat Pai hoc Qudc gia Ha Noi, tldd, tr.365.
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luat; nghzem cam co quan, 16 chirc, cd nhan
can thi¢p vao vi¢c xét xur cua T hdam phan,

Hoi tham diedi bat ky hinh thirc nao”, “2. Ca
nhan, co quan 16 chirc ¢6 hanh vi can thiép
vao vi¢c xét xir cia T ham phén, Hoi tham thi
tity theo tinh chat, mirc d6 vi pham ma bi xir
ly ky luat, xir phat hanh chinh hodc truy cuu
trach nhi¢m hinh sy theo quy dinh cua phap
ludt”; Dicu 23 B luat TH tung hinh sy nam
2015 (Bo luat TTHS) quy dinh: “I.Thdm
phan, Hoi tham xét xir djc lap va chi tudn
theo phap ludat;, nghiém cam co quan, 10
chitc, ca nhdn can thi¢p vao viéc xét xu ciia
Thim phan Hoi tham”, “2. Co quan, 1
chitc, cd nhdn can thiép vao viéc xét xir cia
Théim phan, Hoi tham dudi bat ky hinh thire
nao thi tiy tinh chat, mirc do vi pham ma bi
xw Iy ky luat, xu phat vi pham hanh chinh
hodc bi truy cieu trach nhiém hinh sy theo
quy dinh cua luat”.

Nhiing quy dinh trén cho thdy, & nudc ta,
quyén cta ngu’(‘yi bi budc to1 duge xét xur cong
bang bai toa an xét xu doc lap va dugc thanh
lap theo luat thé hién qua cac ndi dung sau:

- Xeét xu doc lap, khach quan: doi hoi
hoat dong xét xtr cua toa an khong bi phu
thudc, khong bi tic dong boi bat cir chu thé
nao; thong qua phlen toa, toa an kiém tra,
danh gia chung ctr, két qua tranh tung tai
phién toa... va dua ra ban an, quyét dinh
dung phap luat; thim phan va hoi tham khi
x€t xu nguoi bi budc toi khong chiu sy chi
dao cua lanh dao toa an hay toa an cap trén;
khong bi phu thudc vao két luan dleu tra va
céo trang (co quyén co quan diém va ket
luan khac voi Co quan diéu tra va Vién kiém
sat); cac thanh vién trong Hoi dong x€t xu

cling doc lap v6i nhau, y kién b1eu quyét cia
hoi tham c6 gia tri nhu ciia tham phan. Bén
canh do, B luat TTHS cung nghiém cim t6
chtrc, ca nhan can thi€p vao hoat dong xét
XUr cua toa an.

- Dugc thanh 1ap theo luat: mac du
Tham phan va Hoi tham nhan dan xét xir doc

NHA NUGC VA PHAP LUAT

lap nhung phai tudn theo phap luét trong
viéc gidi quyét vu an hinh su, tuan theo cac
quy dinh cta B¢ ludt Hinh su, B luat
TTHS, B¢ luat Dan sy khi g1a1 quyét van dé
boi thuong dan sy trong vu an hinh su..

3. Mot s0 vu’(rng mic trong viéc bao dam
quyén cia ngudi bi budc toi du’g’c xét xir
cong bang béi Toa an xét xir doc lap,
khach quan va dwge thanh 1ap theo luét
trong to tung hinh sy Viét Nam

Thuc tién xét xir ctia Toa an ¢ nudc ta
trong nhirng nam qua cho thay, bén canh
nhung két qua dat dugc trong viéc bao dam
quyén cua nguoi bi budc toi dugc xét xur
cong bang boi Toa an xét xur doc 1ap, khach
quan va dugc thanh 1ap theo luat, quy dinh
hién hanh cua phap luét t6 tung hinh sy con
mot sb bat cap sau day

Thir nhdt, quyén dugc xét xir cong bang
cua ngudi bi budc t6i khong duge bao dam
khi quy dinh nghia vu ching minh thudc vé
Toa an.

Diéu 15 Bo luat TTHS, quy dinh, trach
nhiém chung minh thudc vé cac O quan ¢
tham quyén tién hanh t tung. Dleu 34 Bo
luat TTHS xac dinh, co quan tién hanh t6
tung gom Co quan diéu tra, Vién kiém sat,
Toa an. Quy dinh nay khong phu hop voi
chirc nang xét x\r cua toa an duoc Hién phap
quy dinh. Khoan 1 Diéu 102 Hién phap nim
2013 quy dinh: “1.Toa an nhan dan la co
quan x€t xr ctia nudc Cong hoa xa hoi chu
nghia Viét Nam, thuc hién quyén tu phap”.
La co quan thuc hién chire ndng xét xtr, Toa
an khong c6 trach nhiém chung minh toi
pham. Toa an chi ¢6 nghia vu ching minh
cho quyet dinh ctia minh: chap nhan 161 bude
t6i (néu phan quyét ctia toa an 1a c6 toi) hodc
bac bo 161 budc tdi (trong truong hop toa an
tuyén vo t9i)'°. Quy dinh trén cua B¢ luat
TTHS gay anh hudng dén hoat dong xét xir
doc lap, khach quan ctia toa an. Ngoai ra, xet
O goc do thyc tién, trong phién toa xét xu,
thong thuong tham phan dit cau hoi theo

10 Nguyén Manh Khéng (2008), Ban vé chirc ning té tung ctia toa an va van dé doc 1ap ctia hoat dong xét xir,
Tap chi Nha nudc va phap luat, Vién Khoa hoc xa hoi Viét Nam, so 10 (246), tr.26.
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hudng chirng minh 16 cua bi cao hodc nguoc
lai. Viéc quy dinh nghia vu ching minh thudc
trach nhi¢ém cua Toa an da lam cho hoat dong
xét xtr cta Toa an khong con mang tinh
khach quan, anh huong dén quyén duoc xét
xir cong bang cua nguoi bi budc toi.

Thir hai, nhiém ky ctia Tham phan.

Hién nay, theo quy dinh cua Diéu 74
Luat T6 chuc Toa 4n nhan dan nam 2014,
nhiém ky dau ciia cac thdm phan 13 05 nam;
truong hO’p duoc bd nhiém lai hodc dugc b6
nhi¢ém vao ngach thdm phan khéac thi nhiém
ky t1ep theo 1a 10 nam. Vigc gidi han nhiém
ky dan dén tam ly ctia thim phan khong yén
tam khi lam vigc. Ddc biét 1a khoang thoi
gian gan bo nhi¢m lai, thim phan dé bi sy tac
dong tir cac yéu td bén ngoai. Day 1a mot
trong nhu’ng nguyén nhan lam nguyén tic toa
an xét xu doc lap, khéach quan bi anh huong

Thir ba, quyén dugc xét xtr cong bang
cua ngu(n bi budc to1 khong duoc bao dam
khi gitta tham phan va hoi thim nhan dan
chua ddc 1ap trong hoat dong xét xt.

- Hoi tham nhén dan tham gia xét xir vu
an hinh sy thu’orng thu dong, nhuong quyen
chu dong cho cac tham phan Diéu nay lam
mat tinh “ngang bang” va “doc lap” cua hoi
tham nhan dan theo luat dinh.

- Ho1 tham nhan dan khong bi rang

budc vé to chirc, tai bo nhiém, thi dua khen
thudng va cac 1gi ich khac nhu cac tham
phan, thém véao d6 1a ché do thu lao thap nén
kho khuyén khich Hoi tham nhan dan tham
gia tich cyc vao hoat dong xét xur.
4. Mot s6 gidi phap bao dim quyén ciia
ngudi bi budc tfi duge xét xir cong bang
béi Toa an xét xir doc 1ap, khach quan va
dwgc thanh 13p theo luiat trong t6 tung
hinh sy Viét Nam

Mot la, stra ddi quy dinh ctia Bo luat
TTHS vé nghla vu chirng minh cua toa an.

Dé bao dam cho ngum b1 budc td1 dugc
xét xUr cong bang bai toa an xét xir doc lap,

khach quan can sira ddi Piéu 15 Bo luat
TTHS theo hudéng gidi phong Toa an khoi
nghia vu chirng minh 1a mdt trong nhfrng co
SO phap ly dam bao hoat dong x€t Xur cua
Toa éan c6 tinh khach quan, cong bang. Theo
do, Toa an chi co nghla vu kiém tra, danh
gia chung cir. Day cung la nghla vu ching
minh tinh c¢é co sé ctia ban an, quyét dinh
cua toa an'’.

Ba la, stra d6i quy dinh vé nhiém ky cua
tham phan.

Mot trong nhitng yéu té quan trong dé
toa an xét xu doc 1ap, khach quan chinh la
su doc 1ap cua tham phan trong hoat dong t6
tung. D€ bdo dam cho nguoi bi bude toi
duogc quyén xét xur cong bang bdi toa an xét
xu doc lap, khach quan, kip thoi, nhanh
chong can xay dung ché d6 dai ngo, k1nh ph1
hoat dong cta Toa an, tudi huru, nhiém ky va
ché dd luong cua thim phan... cho phu hop,
tao diéu kién dé Toa an hoan thanh tot chire
nang xét Xt cua minh.

Tai ky hop thtr 7 (thang 5/2014) Qudc
hoi da thao luan, cho y kién dbi véi Du thao
Luat t6 chirc Toa an nhan dan (sua 601) da
s6 dai biéu Quéc hoi dong ¥ vo1 Du thao 1a
kéo dai nhi¢m ky cua Tham phan Toa an
nhan dan tdi cao (TANDTC) khong thoi han
voi ly do Tham phan TANDTC la ngach
Tham phan dic bi€t v6i nhitng tiéu chuan,
dleu kién dé dugc bd nhiém cao, ngudi duoc
b6 nhiém lam Tham phan TANDTC pha1 trai
qua mdt qua trinh cong tac lau dai, nang luc
va uy tin cao. Tuy nhién, chung t6i cho rang,
kéo dai nhiém ky khong chi quy dinh riéng
cho Tham phan TANDTC ma cho ca tham
phan no6i chung. Nghl quyét s6 49 - NQ/TW
ngay 2/6/2005 cua B chinh tri xac dinh:
“Téng thoi han bo nhiém chirc danh tw phap
hodac thuc hi¢n che dé bo nhi¢m khong co ky
han*'. Thé ché hoa quan dlem cua Dang,
khac phuc nhimng han ché vé nhiém ky cua
tham phan theo quy dinh hién hanh, ching

(Xem tiép trang 34)

11 Lé Nguyén Thanh (2015), Hoan thién cac quy dinh vé chirng minh trong TTHS nhim dam bao quyén bao
chira va bao dam tranh tung, Tap chi Khoa hoc phap 1y, truong Dai hoc Luat TP. HCM s6 08.
12 Nghi quyét s6 49 NQ/TW ngay 2/6//2005 cia B chinh tri vé Chién lugc cai cach tu phap dén nam 2020.
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VAI TRO CUA €O QUAN THANH TRA po1 Vi KIEM SOAT VIEC
THUC HIEN OUYEN LUC TRONG HOAT BGNG CUA CO QUAN

HANH CHINH NHA NUdC’

Trén Vin Long*
*TS. Vu Phap ché, Thanh tra Chinh phu

Tém tit:

Trong 1y thuyét vé to chirc bo may nha nude, co cac thiét che tu kiém
sodt ngay bén trong hé thong céc co quan thyc hién quyen nay nhu
kiém tra cua co quan cap trén voi cap dudi, kiém tra cia thu truong
v6i cac td chirc, ¢4 nhan truc thudce, va viéc kiém soat cuia cac O quan
thanh tra d6i véi céc co quan, t6 chirc, c4 nhan thudc tham quyén quan

Théng tin bai viét:

Tir khéa: Kiém soat quyén hanh
phép, thanh tra, co quan hanh chinh
nha nudc.

Lich sw bai viet:

Nhan bai - 30/06/2020 1y cta thd truéng co quan hanh chinh nha nuéc cﬁng cap. Voi vi tri
Bién 4 - 12/07/202 va vai tro cua minh, cac co quan thanh tra nha nude kiém soat vige

1enAtap‘. ) 0772020 thuc hién quyen lye trong hoat dong hanh chinh nha nude chu yeu
Duy¢t bai + 16/07/2020 théng qua viée tién hanh cac hoat dong thanh tra, gidi quyét khiéu

nai, t6 cao va phong, chng tham nhiing theo thim quyén.

Article Infomation:

Key words: Controlling of
executive power, inspection, state
administrative agency.

Abstract:

In the theory on organization of state apparatus, there exist self-
control mechanism in the institutions, such as supervision and
examination by superior agencies to subordinate ones, supervision
and examination by head of agency to individuals and other agencies
under his charge, and control by inspection agencies to organizations,

Artzc{e History: agencies and individuals under the charge of the head of respective
Received £ 30 Jun. 2020 administration. With their own role and position, the administrative
Edited 212 Jul. 2020 inspection agencies exercise control over administrative activities
Approved 116 Jul. 2020 mainly through conducting, inspection, complaint and denunciation

settlement, and anti-corruption based on their competence.

1. Kiém soat viéc thuc hién quyén hanh
phap, quyen hanh chinh

Kiém soat viéc thuc hién quyén luc noi
chung va kiém soat viéc thuc hién quyén
hanh phap noi ri€ng co6 vai tro quan trong
trong doi song chinh tri - xa hoi cua dat
nude. Quyén hanh phap bao gdm quyén lap
quy va quyén hanh chinh, do co quan hanh
chinh nha nudc (CQHCNN) thyc hién dé t6
chuc thi hanh phap luat. Bén canh viéc dé
xudt, xdy dyng chinh sach, ban hanh vin ban

huéng dan luat, cac CQHCNN con thuc hién
quyén hanh chinh ctia minh, nhdm t6 chirc
thuc hién cac chinh sach, phap luat ciia Nha
nude, diéu hanh cac qué trinh phat trién kinh
té - x4 hoi trén co so va dé thuc thi phap luat.
Quyén hanh chinh luén c6 “khoang trong”
cho sy chu dong, sang tao cua minh, vi vay
nén c¢6 xu hudng bi lam quyén. Quyén hanh
chinh khong chi bi kiém soat boi cac thiét
ché thudc cac co quan lap phap va tu phap
ma trong 1y thuyét vé t6 chirc bd may nha

1 Bai viét nay sur dung két qua nghién ctru cua Dé tai nghién ciru khoa hoc cip BO “Thanh tra - Phuong dién
kiém soat quyén lyc trong thuc hién quyén hanh phap” do Thac sy Pinh Cong Luan lam Chu nhiém.
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nudc con hinh thanh cac thiét che g1up tw
kiém soat ngay bén trong hé thong cac co
quan thyc hién quyen nay nhu klem tra cua
co quan cap trén véi cap dudi, kiém tra cta
thu truong voi céc t0 chuc, ca nhan truc
thudc, va viéc kiém soat ciia cac co quan
thanh tra (CQTT) dbi véi cac co quan, to
chtrc, ¢4 nhan thudc thim quyén quan ly cua
thu trudng co quan hanh chinh cung cap.

Quyén hanh chinh duoc thyc hién boi
cac CQHCNN, ma cu thé 1a doi ngil can bo,
cong chirc nham thue hién hoat dong hanh
chinh nha nudc theo tham quyen dugc phan
cong. Day la hoat dong chap hanh va diéu
hanh cia h¢ thong hanh chinh nha nudc
trong quan ly xa hoi theo khudn kho phap
luat nham phuc vu nhén dén, duy tri sy 6n
dinh va phat trién cta xa hoi. Kiém soat viéc
thuc hién quyen lyc trong hoat dong hanh
chinh nha nudc dugc cu thé bang viéc kiém
soat hoat dong cua cac CQHCNN, can bg,
cong chuc trong cac CQHCNN. Kiém soat
hoat dong hanh chinh nhiam bao dam cho
viéc thuc hién quyén lyc nha nudc, hoat
dong hanh chinh duogc dung dan khach
quan, theo cac quy dinh cua Hién phap va
phap luat. Kiém soat hoat dong hanh chinh
vé co ban dugc thuc hién thong qua hoat
dong giam sat, thanh tra, kiém tra, kiém
toan, phan bién, tai phan, xét xu,..
2. Vai tro cua co quan thanh tra trong kiém
soat quyén luc trong hoat dong hanh chinh

Trén co s¢ quy dinh cua Hién phap, luat,
trong hé thong CQHCNN, CQTT duoc
thanh 14p theo nganh, linh vuc va theo cap
hanh chinh tir trung uong xubng dén cap
huyén. CQTT nha nudce, trong pham vi
nhiém vy, quyen han cua mlnh thuc hién va
giup co quan ¢6 tham quyen thu:c hién quan
ly nha nudc (QLNN) ve cong tac thanh tra,
giai quyét khleu nai, to cdo va phong, chong
tham nhung, tién hanh thanh tra, giai quyét
khiéu nai, t6 cdo va phong, chong tham
nhung theo quy dinh cua phap luét. Vai tro
ctia CQTT trong kiém soat quyén lyc trong
hoat dong hanh chinh thé hién trén mot sd
no6i dung cy thé nhu sau:

Tha nhat CQTT kiém soat viéc thuc
hién quyén luc trong hoat dong hanh chinh
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thong qua cac hoat dong thanh tra theo quy
dinh cua phap luat.

Thanh tra 1a mot chtrc ning thiét yéu,
quan trong trong QLNN, thyuc hién viéc xem
x€t, danh gia va xtr 1y theo trinh tu, thu tuc
do phép luat quy dinh dbi voi viéc thuc hién
chinh sach, phap luat, nhiém vu, quyén han
cua co quan, to chuc ca nhan. Hoat dong
thanh tra duogc thyc hién rong khap, voi
phuong chdm ¢ dau c6 quan ly, ¢ do co
thanh tra, klem tra. Viéc kiém soat viéc thuc
hién quyén lyc trong hoat dong hanh chinh
dugc thuc hién thong qua mdt s6 ndi dung
bao gém:

(1) Gitp co quan, to chirc, c4 nhan thyc
hién ding quy dinh cua phap luat. Bay la
muc dich quan trong cua hoat dong thanh tra
va cung la noi dung quan trong ctia kiém soat
quyen luc nha nudc. Dleu nay duoc thyue hién
qua viée theo doi, ndm tinh hinh va kién nghi
chan chinh qua hoat dong thanh tra.

(2) banh gia qué trinh thyc thi chinh
sach, phap luat cuia CQHCNN, cua can bo,
cong chuc trong CQHCNN. Day 1a mot noi
dung, phuong thirc quan trong nham danh gia
su tuan thu cac quy dinh quén ly, viéc thuc
hién chtrc néng, tham quyén cla céc co quan
va hiéu qua trong thuc hién nhi€ém vu. Viéc
tién hanh thanh tra dé danh gia c6 thé qua
chuong trinh, ké hoach hodc thanh tra dot
suét, thuong xuyen c6 thé thanh tra theo
chuyen de dién rong hodc cac cudc thanh tra
voi pham vi d6i tuong hep, cu thé. Qua danh
gia vigc thuc thi chinh sach, phap luat s€ dua
ra cac két luan vé viéc to chirc thuc hién, hi¢u
qua dat dugc, cac vi pham trong t6 chire thuce
hién va ca nhiing bat cp, han ché trong chinh
sach, phap luat. Day thuc su 1a mdt phuong
thirc quan trong giup thu truéng co quan
QLNN kiém soat duoc viéc thuc hién chirc
trach, nhiém vu duoc glao clia cac t6 chuc,
c4 nhan thudc thim quyén quan 1y cta minh.

(3) Kién nghi hoan thién chinh sach,
phép luat va xu ly céac hién tuong vi pham
phép luat trong qua trinh thye thi chinh sach,
phap luat cia cac CQHCNN. Trén co so cac
phat hién trong qua trinh danh gia viéc thuc
thi chinh séach, phap luat, CQTT co nhung
kién nghi, d¢ xuat voi cac co quan nha nudc



va ca nhan c¢6 tham quyén, nham stra d6i, b6
sung hay hay bo nhﬁ:ng quy dinh khong phu
hop véi thuc tién, gay khé khan trong qua
trinh thyce thi, khong hi¢u qua trén thuc te;
nang cao hi€u qua quan ly va su dung cac
nguon luc phuc vu phat trién kinh té - xa hoi
cua dit nudc. Diéu nay khong nhiing giup
chinh sach, phap luat dugc hoan thién hon
ma con loai bo nhung 16 hong” dé tranh sy
loi dung trong qua trinh thyc thi nham tham
nhung, tiéu cuc. kiém soat viéc thuc hién
quyén luc trong hoat dong hanh chinh con
nham kiém soét viéc tham nhung, ti€u cuc
va cac sai pham khac cua doi ngili can bo,
cong chirc thong qua viée phat hién va xtr ly
nghlem minh nhimng c4 nhan, to chirc c6
hanh vi sai pham.

Bén canh viéc kiém soat viéc thuc hién
quyén luc trong hoat dong hanh chinh,
CQTT con glup phat huy nhu:ng nhan t4 tich
cuc trong quan ly. Piéu nay dic biét co y
nghia trong g1a1 doan hién nay, khi ching ta
dang trong qua trinh phat trién va hoan thién
cac thlot ché nha nudce, thuc hién va hoan
thién nén kinh t€ thi truong dinh hudng xa
hoi chu nghia.

Thtr hai, CQTT kiém so4t viéc thuc hién
quyen luc trong hoat dong hanh chinh thong
qua viéc thuc hién chirc nang gidi quyet
khiéu nai, t6 céo theo quy dinh cua phap luat.

Khleu nai, to céo 1a quyén va la phuong
thire dé nguoi dan phan anh, thong tin dén
co quan nha nude cd thim quyén vé cac hién
tugng sai pham, tham nhung, tiéu cuc. Bay
1a phuong thirc dé nguoi dan tham g1a vao
QLNN, quan Iy x4 hoi, kiém soat viéc thuc
hi¢n quyen lyc trong by may nha nudc.
CQTT véi tinh chét 1a co quan giup thu
truong cO quan QLNN cung cap thyc hién
cong tac QLNN ve khicu nai, t6 cdo va tham
muu, gidi quyet khiéu nai, to céo theo thdm
quyén. Thong qua hoat dong cua minh,
CQTT kiém soat vigc vigc thuc hién quyén
kiém soét quyen lyc trong hoat dong hanh
chinh & mét s6 phuong dién sau:

(1) Qua céc thong tin kh1eu nai, to céo,
CQTT xem xét, danh gia, tong hop dé thay
duoc tinh hinh thyc hién chirc trach, nhiém
vu cua doi ngii can b, cong churc, cta cac
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co quan nha nudc; narn bat dugc cac thong
tin vé tinh hinh trién khai thyc hién phap
luét, thyc hién céc chu truong, chinh sach
phat trién kinh té-xa hoi trén dia ban. Day
chinh la cac thong tin quan trong gitip thu
truédng co quan QLNN klem soat duoc vigc
thuc thi cong vu cua céc t6 chirc, ca nhan
thudc tham quyén quan ly.

(2) Qua xac minh, két luan nhung ndi
dung khiéu nai, t6 cao khi dugc giao trong
giai quyét cac vu vigc khiéu nai, t6 cdo cu
thé, CQTT tién hanh 1am rd, danh g1a dang,
sai trong viéc thuc hién cac hanh vi hanh
chinh, ban hanh cac quyet dinh hanh chinh
va thuc hi¢n nhiém vu, cong vu cua doi ngli
can by, cong chirc trong céc CQHCNN dua
ra cac két luan va kién nghi co quan ¢ thim
quyén xem xét, xir 1y, khac phuc cac hién
tuong vi pham hoan thién co ché, chinh
sach va xur 1y nhitng to chuec, ca nhan co
hanh vi vi pham Qua tham muu giai quyét
khiéu nai, t6 cdo, cac kién ngh1 phan anh
cua nguoi dan duoc xem x€t giai quyet giap
6n dinh tinh hinh x4 hoi va kiém soat ¢ hiéu
qua hoat dong ctia bd may hanh chinh va can
bd, cong chirc.

Thtr ba, CQTT kiém soat viéc thuc hién
quyén luc trong hoat dong hanh chinh thong
qua thyc hién chirc nang phong, chéng tham
nhiing theo tham quyén.

Phong, chong tham nhung duoc thuc
hién bang nhiéu bién phap, v6i nhidu co
quan khac nhau. CQTT voi chiic nang cua
minh, tham muu hodc ty minh ban hanh cac
van ban hudng dan vé phong, chbng tham
nhiing, t6 chuc thyc hién cac bién phép
phong ngtra nhu cong khai, minh bach trong
to chirc va hoat dong cua cac co quan, to
chirc, don vi; ké khai tai san, thu nhép;...
Bén canh d6, CQTT thyc hién phong, chong
tham nhiing thong qua viéc giai quyét to cdo
v€ tham nhiing theo tham quyén; thanh tra
viéc thue hién chinh sach, phéap luat va trach
nhiém trong vigc t6 chirc thuc hién phap luat
vé phong, chong tham nhung cua cac co
quan, to chure, ca nhan. Qua cac hoat dong
nay, CQTT danh gia duoc y thuc, trach
nhi¢m va hi¢u qua trong viéc to chuc thyc
hién céc chinh sach, phap luat néi chung va
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phap luét vé phong, chf)ng tham nhiing noi
riéng cua cac ¢o quan, to chirc, ca nhan; phat
hién nhirng ton tai, han ché trong viéc to
chtrc thuc hién cling nhu phat hién cac hién
tuong tham nhung, tiu cuc trong
CQHCNN. Tur do c6 cac bién phap nham
bao dam cho céc co quan nha nudc thye hién
dung dén cac quy dinh cta phap ludt, t6 chirc
thue hién quyén lyc nha nude duge ding
dan khéch quan, tranh hién tuong lam
quyen 1ong quyén, tham nhiing, ti€u cuc.
Qua vi€c thye hién chirc ndng, nhi¢m vy cua
minh trong cong tac phong, chong tham
nhiing, CQTT nha nu¢c gop phan ki€ém soat
viéc thuc hién quyén luc trong qua trinh thyc
thi nhiém vy, cong vu cua CQHCNN.
3. Cac dinh huéng quan trong nhim ning
cao hon nira hi¢u qua kiém sot viéc thue
hién quyen luc trong hoat dong hanh chinh
bé nang cao hon nira vai tro cta cic
CQTT noi chung va trong kiém soat viéc
thuc hién quyen luc trong hoat dong hanh
chinh noi riéng, Dang va Nha nudc da ban
hanh nhiéu vin ban khing dinh vai trd cia
cac CQTT va dinh hudng hoat dong CQTT
theo hudng tap trung day manh cac hoat
dong thanh tra cong vy, thyc hién giam sat
hanh chinh nhim xem xét, ¢anh gia hiéu qua
hoat dong cua CQHCNN. Day chinh la cac
dinh huéng quan trong nham nang cao hon
nita hiéu qua kiém soat viéc thuc hién quyen
luc trong hoat dong hanh chinh, gitip cho céac
chu truong, chinh sach, phap luét cua Bang
va Nha nuéce duge thue hién dung dan, kinh
té- -x@ hoi phat trién va han ché viéc lam dung
quyén han duogc giao cia cic co quan, to
chure, ca nhén. Pang va Nha nude da co
nhitng dinh hu:orng hoan thién t6 chirc va
hoat dong cta cac CQTT nhu: “Hoan thién
phap luat vé to chirc va hoat dong thanh tra,
kiém tra, bao dam moi hoat dong QLNN déu

chiu sy thanh tra, kiém tra ctia Chinh phﬁ”z'
“Thanh tra Chinh phu va CQTT nha nudc
cap tinh, huyen tap trung thyuc hién tot nhiém
vu thanh tra cong vu™3; “Nghién ctru stra doi
phép luat v€ thanh tra theo huéng lam rd
chtc ning, nhiém vu, quyén han cua cac
CQTT nha nudc,...; CQTT theo cap hanh
chinh chuyen manh sang thuc hién chuc
nang giam sat hanh chinh va tdng cuong
thanh tra viéc thuc hi€n chirc trach, nhiém
vu cong vy, viéc thyc hién phap luat vé
phong, chéng tham nhiing™;...
Béi canh hién nay dat ra nhiém vu cho
CQTT cén thyc hién c¢6 hiéu qua hon cac
chtrc nang, nhiém vy cua minh, gop phan
bao vé quyén con ngu(n quyén cong dan.
Bén canh do, yéu cau cai cach hanh chinh,
xay dung nha nudc phap quyén doi hoi
CQTT can hoan thién phuo’ng thirc hoat
dong, gop phan bao dam cac co quan, to
chire, ca nhén thyc hién ding chire nang,
nhiém vy, quyén han cua minh. Vigc xay
dyng Chién luge phat trlen nganh thanh tra
dén nam 2020, tim nhin dén nam 2030 ciing
dang dit ra nhiém vu can nghién ctru, danh
gia toan dién vi tri, vai tro, chirc nang cua
CQTT va nghlen ctru, d6i méi phuong thirc
hoat dong cua CQTT, trong do, c6 dinh
hudéng CQTT theo cap hanh Chll’lh chuyen
sang thuc hi¢n chirc ndng gidm sat, danh gia
hanh chinh; tang cuong thanh tra viéc thuc
hién chure trach, nhiém vy cong vy, thye hién
phap ludt vé thanh tra, giai quyét khiéu nai,
t6 cao va phong, chong tham nhung, bay
chinh 1a céc dinh huorng va yéu cau quan
trong nham thuc day viée thuc hién vai tro
cua cac CQTT trong QLNN, gop phan kiém
soat viéc thuc hién quyén lyc trong hoat
dong hanh chinh. bé thue hién t6t vai tro ciia
cac CQTT dbi véi kiém soat viéc thuc hién
quyén luc trong hoat dong hanh chinh, trong

2 Nghi quyét s6 48/2005/NQ/TW ngay 24/5/2005 ctia Bo Chinh tri vé Chién lugc xy dung va hoan thién h¢
thong phap luat Viét Nam dén nam 2010, dinh huéng dén nam 2020.

3 Nghi quyét Hoi nghi lan thir ba Ban Chap hanh Trung wong Pang khoa X vé ting cudng su lanh dao cta
Dang d6i voi cong tac phong, chong tham nhiing, lang phi.

4 Nghi quyet s0 21/2009/NQ-CP ngay 12/5/2009 ban hanh Chién luoc qudc gia phong, chéng tham nhiing

dén nam 2020.
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thoi gian toi can thyc hién tot mot s6 nodi
dung, bao gom

Thir nhat, nhan thirc méi vé phuong
thirc, ndi dung kiém soat viéc thuc hién
quyen hanh phép cua cac CQTT. Hién nay,
cac CQTT thong qua viéc thyc hign cac chirc
nang thanh tra, giai quyét khiéu nai, to cdo
va phong, chdng tham nhiing cta minh, gop
phan kiém soat viéc thuc hi¢n quyen lyc nha
nudc trong linh vuc hanh phéap noi chung
hay cu thé 1a kiém soat hoat dong ciia céc co
quan hanh chinh nha nuéc. Trong do, viéc
thuc hién chirc ning, tham quyén thanh tra
la phuong dién hoat dong quan trong ctia cac
CQTT, qua do gitip phat hién, ngan ngura va
xtr 1y cac hién tugng tham nhiing, tiéu cyc
trong to chirc va hoat dong cua cac
CQHCNN, ctia cac t6 chirc, ca nhan c6 lién
quan. Tuy nhién, trén co s¢ danh gia thyc
tién, Chién lugc phat tr1en nganh thanh tra
d3 dua ra dinh hudéng can chuyen sang thuc
hién giam sat, danh gia hiéu qua cia cac co
quan hanh chinh, ctia d6i ngili can by, cong
chue trong cac CQHCNN. Tu vigc thay do6i
vé nodi dung, dan dén thay d6i phuong thirc
hoat dong, phuong phap thanh tra, nang luc,
y thirc cua ddi ngil can b thanh tra. Tu nhan
thirc dén quy dinh va thuc hién cac quy dinh
mang tinh chién lugc nay can duoc thuc day
bang ‘tw duy cua thoi dai 4.0. Day 1a thay
d6i can thiét dé phu hop voi bbi canh hién
nay, v6i doi hoi ty thyec tién; thay doi vi hig¢u
qua cua ca hé thong chtr khong bao vé, cb
hiru véi cac gia tri, lgi ich hién hitu cua
nganh minh.

Thir hai, t6 chirc xay dung co6 hiéu qua
hé thong dit li€u hoat dong cua CQTT vé
tiép cong dan, vé khleu nai, to cdo, vé kiém
soat tai san, thu nhap, ve thanh tra trong toan
nganh Hé thong dir liu nay phuc vu cho
viéc thuc hi€n quan Iy nha nudce c6 hi¢u qua
hon. Ung dung thanh qua cua cudc cach
mang khoa hoc cong nghé lan thir tu trong
thiét 1ap cac co ché tiép nhan, xtr Iy thong tin
trong cac hoat dong diéu hanh, tac nghiép
cua CQTT duoc nhanh chong, kip thoi. Véi
viéc chuyen d6i sang thyc hién giam sat,
danh gia hanh chinh, khoa hoc cong ngh¢ sé
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dong vai tro tich cuc hon, trong viéc thiét ké
cac phuong thirc glam sat, phu hgp véi ting
nhoém dbi tuong va trong nhitng diéu kién
nhat dinh. Viéc giam sat, danh gia va canh
bdo rui ro trong hoat dong cua nén hanh
chinh trén co s tong hop va phan tich cac dit
ligu thong ké thuong xuyén s€ hi€u qua va
thuyet phuc, nham bao dam cho viéc st dung
quyén lyc nha nudc trong cac hoat dong hanh
chinh dugc dung dén, khach quan.

Thir ba, tang cudong cong khai, minh
bach trong cac hoat dong cua CQTT Cong
khai, minh bach 1a nguyen tic, yéu cau trong
t6 chtrc va hoat dong cia cac co quan noi
chung. Trong thoi dai ngay nay, cong khai,
minh bach dugc coi la mét nguyén tac bao
dam, va chinh cac két qua khoa hoc, cong
nghe s& thiic day vigc cong khai, mlnh bach
dugc thuc hién tot hon. Sy phat trién cua
khoa hoc, cong nghé lam cho viée cong khai,
minh bach dé thyc hién, pham vi cong khal
16n va it ton kém. Viéc cong khai, minh bach
thac day vigc twong tac gitra CQTT vdi cac
co quan, t6 chuc la d6i tuong thanh tra cling
nhu v6i xa hoi vé cac két qua hoat dong cua
minh. Cong khai, minh bach gitp tang tinh
chiu trach nhi¢m cua cac co quan thanh tra.
Bén canh do, giap CQTT thyc hi¢n danh gia
toan dién, day du va dﬁng dan hon viéc su
dung quyén lyc nha nudc trong hoat dong
hanh chinh cta cac co quan, t6 chire, ca nhan.

CQTT trong xu huéng phat trién cta
minh cling ding trudc nhiing co hoi va thach
thire. Viée thay doi cach tiép can vé vi tri, vai
trd ciia minh dé chuyen manh sang thuc hién
giam sat, danh gia hoat dong cua cac
CQHCNN, cua doi ngil can by cong chirc
trong CQHCNN can tu duy phu hop véi thoi
dai 4.0. Didu nay s€ gop phan kiém soat viéc
thuc hién quyén lyc trong hoat dong hanh
chinh boi chinh thiét ché bén trong cua co
quan hanh phap dugc hiéu qua thlet thuc
hon. Bay ciing chinh la cac yéu cau, doi hoi
trong trong boi canh hi¢n nay, khi ching ta
dang tung budc d6i mai t0 chirc va hoat
dong cua nganh thanh tra nham déap Gng cac
yéu cau ciia QLNN, xay dyng Chinh phu
kién tao phat trién m

NGHIEN CUU
S 20 (420) - T10/2020\_ LAP PHAP 27



BAN VE DU AN LUAT

GOP Y HOAN THIEN DU THAO

LUAT BAO VE MOI TRUGNG (SUA BOI)

Bui Pirc Hién*
Nguyén Phiic Thién**
*TS, Vién Nha nuéc va Phap luét.

**ThS. Khoa Ludt Kinh té, Dai hoc Kinh doanh va Cong nghé Ha Noi.

Théng tin bai viét:

Tir khoa: Bao vé moi truong, Dy thao
Luéat Bédo vé moi truong (sua doi), Luat
Béo vé€ moi truong nam 2014.

Lich st bai viét:

Nhan bai :10/7/2020
Bién tép :22/7/2020
Duyét bai 1 24/7/2020

Article Infomation:

Key words: Environmental protection;
draft law on environmental protection
(amended), Law on Environmental
Protection of 2014.

Article History:

Received : 10 Jun. 2020
Edited : 22 Jun. 2020
Approved : 24 Jun. 2020

1. Nhirng diém méi co ban ciia Dy thio
Luit Bao v€ moi trudng (stra doi)
Qua nghién cuu Dy thao Luat Bao vé

Tém tit:

Du thao Luat Bao vé moi truong nam 2014 (stra déi) da duoc trinh
Uy ban thuong vu Quéc hoi cho ¥ kién tai Phién hop tht 47, thang
8 nam 2020 va dang duogc tiép tuc hoan thién dé trinh Qudc hoi
xem xét, thong qua. Trong pham vi bai viét nay, cac tac gia chi ra
mot sb han ché, bt cap cua Dy thao Luat nay va dua ra cac kién
nghi hoan thién.

Abstract:

Draft Law on Environmental Protection of 2014 (amended) was
submitted to Standing Committee of the National Assembly for
reviews and comments at the 47th session, August 2020 and is
being finalized to submit to the National Assembly for appraisal
and approval. In the scope of this article, the authors point out some
shortcomings of the draft law and also provides a number of
recommendations for further improvements.

1a thich ung vé6i bién d6i khi hau va giam
thiéu khi thai nha kinh; b6 sung quy dinh vé
sang loc dy an dau tu (v6i dy an dau tu than
thién moi truong thi c6 chinh sach khuyén

moi trudng nam 2014 (sita doi) da duoc
trinh Uy ban thudng vu Qudc hdi cho ¥ kién
tai Phién hop tht 47, thang 8 nam 2020,
chung t6i thiy Dy thao Luat c6 nhiéu sia
ddi, bd sung quan trong so voi Luat Bao vé
moi trudng (BVMT) nam 2014. Cu thé nhu
b6 sung thém nguyén tic coi chat thai thong
thuong 1a tai nguyén; stra doi quy dinh vé
quy hoach BVMT theo hudng phu hop véi
Luat Quy hoach; quy dinh rd hon vé ung pho
v6i bién ddi khi hau gdm hai nhém véan dé
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khich phét trién, con véi du 4n dau tu cd
nguy co gy 0 nhiém moi truong thi kiém

soat 6 nhiém); bo sung quy dinh vé danh gia
tac dong moi trudong (BTM) so bo; vé tham
van cong dong va cac co quan lién quan voi
bao cdo DTM; bd sung quy dinh vé thu phi
rac thai sinh hoat theo kh01 lugng, thé tich va
chung loai; quy dinh vé co ché dat coc hoan
tra voi san pham bao bi (doanh nghiép dugc
tinh tién dit coc vao gidsan pham nguoi tiéu
dung duogc lay lai tién dat coc néu tra lai bao



bi cho nha san xuét tai ché hodc tai str dung);
co ché uu dii cho tiéu thy cac san pham than
thién moi truong, Nha nudc hd tro gia dé
ngudi dan sir dung cac san pham nay; t6
chtre, ca nhén quan ly khu cong cong co
quyén ban hanh quy ché BVMT va ¢6 quyen
xtr phat theo quy ché; quy dinh cu thé vé
trach nhiém quyén han cua Chinh phu, Tha
twéng Chinh phu, UBND cic cip trong
BVMT:; trach nhiém cta céc td chtrc chinh
tri-xa hoi, to chtre xa hdi trong phan bién, gop
¥, tham vén, giam sét viéc thuc hién phap luat
moi truong; quy dinh chi tiét hon veé b01
thuong thi€t hai vé moi truong va giai quyét
bdi thuong thiét hai moi truong

O giac do chung nhat, céc tac gia nhan
thiy nhirng stra d6i nay trong Du thao Luat
kha toan dién, Ban Soan thao da tlep thu kha
nhiéu quan diém tién bo nham xay dung mot
dao luat moi truong co6 hi¢u luc, hiéu qua
thiic dy phat trién bén vimng dat nude, bao
dam quyén dugc song trong moi trudong
trong lanh. Bén canh d6, cac tidc gia nhan
théy Du thao Luat van con nhting han ché,
bat cap can duoc tiép tuc hoan thién.

2. Nhirng han ché, bat cip ciia Dy thio
Luét Bao vé méi trudng (sira doi)

Thir nhat, vé giai thich thuat ngir: Mic
du Piéu 3 Dy thao Luat da giai thich t6i 46
thuat ngit, nhung cé thé thay, nhiéu thuat
ngit duogc sir dung trong Dy thao Luat van
chua duoc giai thich, hodc giai thich chua
déy du, chua toan dién, chua rd rang; cu thé:

- Du thao Luat khong giai thich thuat
nglr “Bao v€ moi truong”, ma lai giai thich
thuat ngtr “hoat dong bao vé moi truong”;

- Thuat ngit “kiém soat 6 nhiém moi
truong” dugc giadi thich 1a mot chu trinh,
nhung chua xac dinh dugc trong chu trinh dé
ai 1a chu thé kiém soat, kiém soat bang cong
cu phuong tién nao, kiém soat nhim muc tiéu
gi, phong ngtra, phat hién, ngan chan, xu ly
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6 nhiém c6 phai 1a ndi dung cua kiém soat
hay 1a myc tiéu cta kiém soat 6 nhlem

- Moi tru’ong khong khi co rat nhiéu
khac bit so voi mdi truong dat, nudc nén
doi hoi cach kiém soét ciing khac nhau. Tuy
nhién, thuat ngir “kiém soat 6 nhiém moi
truong khong khi” chua dugc giai thich;

- Nhiéu thuat ngir dugc giai thich tai cac
chuong, myuc ma chua duoc tap hop vao
Diéu 3. Piéu nay dan t6i sy thiéu théng nhat
trong Dy thao Luat.

Thit hai, vé cac nguyén tic ctia Luat
BVMT: biéu 4 Dy thao Luat dua ra 9
nguyén tic co ban lam nén tang tu tudng cho
qua trinh xay dung va thyc hién Luat BVMT,
trong d6 c6 bd sung nguyén tic coi chat thai
la mot loai tai nguyen Tuy nhién, sy thé hién
cac nguyén tic nay trong ndi dung cac quy
dinh cua Luat BVMT kha m¢ nhat.

Thit ba, quy dinh vé vai tro, trach nhi¢m
cua cac t6 chirc trong BVMT chua bao dam
su thdng nhat gitta cac diéu khoan trong Du
thao Luat, gitra Dy thao Ludt voi mot sO van
ban phap luat khac. Cuy thé nhu sau:

- Khoan 1 Piéu 4 Dy thao Luat quy
dinh: “Mat tran T ) quéc va cdc té chire
chinh tri, xa hoi co trach nhiém giam sat,
van dong...”, trong khi do, Dleu 162 Dy thao
Luat trao cho Mit trdn T6 qudc ca quyén
chat vdn, gidm sdt, phan bién, xdy dung
chinh sdch phap ludt vé BVMT:; Piéu 163
quy dinh, céc to chirc chinh tri - xa hoi co ca
quyen dai dién, tu van tham vén, tham gia
xdy dung phdp ludt vé moi truong. ..

- Vai tro cua céc to churc nghe nghiép
dugc ghi nhan rat m¢ nhat, chu yéu 1a doi
tugng dugc tham van trong DTM tai diém ¢
khoan 1 Piéu 33 Dy thao Luat. Tuy nhién,
Diéu 33 Du thao Luat khong xac dinh ddi
tuong tham van 13 to chirc nghé nghiép ma
chi ghi chung chung 1a “...nhom ngwoi khong
chiu anh hwong cua dw an nhwng quan tam
dén dir dn va nhitng tac déng ciia d an””!

1 Piém ¢ khoan 1 Piéu 33 Dy thao Luat quy dinh déi tugng tham van 1a “Céc t6 chirc chinh trj xa hoi, t0
churc xa hoi nghe nghiép, nhom nguoi khong chiu anh hudng cua du an nhung quan tam dén du an va nhitng

tac dong cua dy an”.
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-Piéu 157 Dy thao Luét quy dinh chi c6
céc to chire chinh tri - xa hoi duge tham gia
phd bién phap luat vé BVMT la chua thong
nhét v4i Luét Phé bién gido duc phap luat
nam 2012.

Thur tw, Dy thao Luat chua quy dinh cu
thé vé quyén va trach nhiém cua cac Uy ban
luu vuc song trong BVMT nudc, dac biét la
d6i voi cac song lién tinh & Viét Nam hién
nay (Muc 1 Chuong 2 Dy thao Luat). Thuc
té cac dong song nay dang duoc quan Iy boi
cac Uy ban luu vuc song, nhung nhi¢m vu
quyén han, trach nhiém con rat han ché,
thiéu minh bach.

- Piéu 11 Dy thao Luat chi quy dinh vé
trach nhiém cia B Tai nguyén va Moi
truong va UBND cép tinh trong BVMT
nude bién. Thuc tién cho thiy, bién gdm co
nudc bién va phan thém luc dia. Bién va
thém lyc dja Viét Nam dang d6i dién voi hai
nguy co chinh 13 6 nhiém méi trudong bién
va suy thoai tai nguyén bién. Tuy nhién, Dy
thao Luat chua quy dinh vé trach nhiém phdi
hop ciia cac co quan lién quan dén hoat dong
nay nhu: Tong cuc Thuy san, Hai quén,
Canh sat bién, Bo doi Bién phong, cang vu
hang hai, Cuc hang hai,.. Ngoéi ra, Dy thao
Luat cling chua quy dlnh v€ trach nhiém ctia
céc to chirc, ca nhan, ho gia dinh trong kiém
soat 6 nhiém méi truong bién, dic biét 1a 6
nhiém do rac thai nhwa 1a nhitng thiéu sot rat
16n ¢6 thé anh huong dén hiéu qua kiém soat
6 nhiém méi trudng bién hién nay.

- Muc 2 Chuong I Du thao Luat quy
dinh vé BVMT khong khi con kha so sai;
chua dya trén dac thu ctia moi truong khong
khi v6i tinh khuéch tan, tinh lan truyén, tinh
kho xac dinh chu sé hiru, tinh khé xac dinh
gia tri... d&¢ BVMT; chua lam r6 dugc thé
nao 1a kiém soat 6 nhiém méi truong khong
khi; chua can cir trén cac ngudn gdy 6 nhiém
moi trudng khong khi 16n nhit & nudc ta la
tor cac phuong tién giao thong va tir hoat
ddng cong nghiép, dé xay dung cac quy dinh
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vé BVMT khong khi, dé xac dinh trach
nhiém ciia cac chu thé trong qua trinh nay.
Nguyén tic BVMT 1a trach nhiém ctua Nha
nuéce, cht nguon thai va cong dong. Do vay,
xéac dinh trach nhiém cta cac chu thé trong
BVMT khong khi can toan dién hon.

- V&i BVMT dat, can luu y dén moi
truong dat & Viét Nam hién nay dang d6i
dién v6i hai van dé 16n 1a 6 nhiém dat va suy
thodi tai nguyén dat. Hon nita, moi trudng
dat Viét Nam ddi dién véi 6 nhiém dat do
chat doc hoa hoc Dioxin giy ra nén ciing
phai dya trén thuc tidn nay dé xay dung quy
dinh vé BVMT dét duoc hiéu qua hon.

Thir ndm, Piéu 22 quy dinh vé chién
lugc BVMT qubc gia con kha so sai, chua
thé hién duoc tim quan trong ctia Chién luoc
nay. Dy thao Luat xac dinh thoi ky chién
lugc BVMT quéc gia 10 nam 13 chwa hop
ly. Cac tac gia cho rang, ky Chién luoc can
phai dai hon so v6i thoi ky quy hoach. Bén
canh d6, Chién lugc BVMT quoc gia rat
quan trong va lién quan dén nhiéu linh vuc
va qua trinh phat trién bén viing nén Dy thao
Luat can quy dinh cu thé, khong chi vé xay
dung chién lugc, phé duyét chién lugc, ma
phai quy dinh ca vé tham van cac co quan,
t6 chirc ¢ lién quan trong qua trinh nay dé
gop phan xay du'ng duoc Chién luge quéc
gia vé mdi truong tbt nhat.

- Dleu 23 Dy thao Luat ciing chua quy
dinh vé tham vén cic co quan, t6 chirc co
lién quan, quan tim. Day 1a mot thiéu sot rat
16n can duoc bo sung. Bai quy hoach vé moi
truong qudc gia va ndi dung mdi trudng
trong quy hoach cép tinh dic biét quan trong
v6i qua trinh phat trién kinh té - x3 hoi & dia
phuong va qudc gia, anh hudng dén quyén
duoc sbéng trong moi truong trong lanh cua
nguoi dan.

Thir séu, Diéu 33 Dy thao Luat chua
quy dinh vé tham van cac cong déng hay t6
chire, ca nhén bi anh huong gian tiép boi du
an ciing nhu tham van cac to chirc xa hoi.



Day ciing 1a mot thiéu sot. Boi thyc tién cho
thdy c6 nhiéu dy an khong chi anh hudng
dén cong dong noi tryc tiép thuc hién dy an
ma con anh huong ca dén cac cong dong, to
chire, ca nhan cach rat xa du an. Vi du: tham
van tac dong moi trudng ciia Dy an nha may
thily dién khong chi tham véan cong dong dan
cur noi ¢6 nha may, ¢6 ho chira ma con phai
tham van ca céac t chirc, ca nhan & thugng
nguodn ciing nhu ha ngudn cia dong song.
Pay 1a cac chu thé cach xa dy an, nhung lai
chiu anh hudng rat 16n boi du an. Bén canh
do, d6i v6i du an lién quan dén luu vuc song,
Du thao Luét cling chua quy dinh phéi tham
van Uy ban quan 1y luu vice song. Dy thao
Luét chua quy dinh cy thé vé gia tri phap 1y
cta y kién tham van cong ddng va cac co
quan lién quan trong Quyét dinh phé duyét
két qua tham dinh bao cao DTM.

- Quy dinh cua Dy thao Luat vé thAm
quyén thim dinh béo céo danh gia DTM ddi
v6i cac du an dau tu thue tham quyén quyét
dinh chu treong dau tu, quyét dinh dau tu
cua cac B quan ly cong trinh xay dung
chuyén nganh thugc UBND tinh phdi hop
v61 BO chuyén nganh 1a chua hop 1y. Béi €,
co quan c6 quyén quyét dinh du an dau tu
lai tham gia tham dinh khong bao dam sy
khach quan trong qua trinh tham dinh bao
cio DPTM. Chung t6i cho rang, ddi véi
nhimng dy 4n nay, s& hop 1y hon néu giao cho
UBND tinh phéi hop v6i Bo Tai nguyén va
Moi truong tham dinh. Dy thao Luat cling
chua quy dinh vé trach nhiém cua co quan
nha nuéce, to chiic x4 hoi va truyén thong
trong gidm sat viéc tham vén, thim dinh,
quyét dinh bao cdo DPTM.

- Khoan 8 Diéu 38, diém ¢ khoan 1 Diéu
116 va khoan 1 Diéu 118 Dy thdo Luét chua
quy dinh rd rang vé viéc cung cap thong tin
va cong khal thong tin vé moi truong n01
chung, vé bao c40 DTM néi riéng. Cung cip
thong tin vé méi trudng voi viéc cong khai
thong tin vé moi truong 1a hai viéc khac
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nhau. Tuy nhién, Diéu 118 Du thao Luat mdi
chi quy dinh vé trach nhiém cung cip thong
tin cta chi dy an vé bao cao DPTM cho co
quan nha nudc vé BVMT ma khong quy
dinh cu thé bit budc vé viéc cong khai, minh
bach va trach nhiém giai trinh céc thong tin
vé bao cao PTM; chua quy dinh thoi diém
nao chu du 4n, co quan nha nude c6 tham
quyén phai cong khai, cong khai sau khi phé
duyét hay luc nao; cong khai trén h¢ thong
dur licu quoc gia hay trén cong théng t1n cua
co quan, to chirc nao; chwa quy dinh vé th01
han cong khai thong tin; chua quy dinh néu
khong cong khai chu du &n, co quan nha
nudc s€ phai chiu trach nhiém phap 1y gi...

- Dy thdo Luat da c6 budc tién khi tich
hop 7 loai gidy phép méi truong vao 1 loai
nham giam bét tha tuc hanh chinh phién ha.
Tuy nhién, cac quy dinh cta Diéu 44 Dy thao
Luat vé hd so, trinh ty, tha tuc cdp Gidy phép
moi truong con kha long 1éo chua dam bao
tinh hiéu luc, hiéu qua khi trién khai trén thuc
té. Cac tac gia cho rang, trude khi cip Gidy
phép moi truong, chu du an phai dam bao
dugc tham dinh danh gia vé mit phap 1y.

Thir bay, Dy thao Luat quy dinh vé phan
loai réc thai va thu tién rac thai theo khoi
lwong, thé tich hodc chung loai. Tuy nhién,
quy dinh nay chua thé ché hoa day du
nguyén tic coi chat thai théng thuong 1a tai
nguyén, la nguyén licu dau vao cua hoat
dong san xuat; nguyén tic xa hoi hoa cac
hoat dong BVMT. Dy thao Luét chua quy
dinh thuac déy viéc phan loai rac thai; viéc
khuyén khich, hd trg cac td chirc, ca nhan
tham gia thi truong mua ban rac thai; thi
truong mua ban cac san pham tai ché tir rac
thai sau phan loai.

Thit tam, Diéu 60 Dy thao Luat quy dinh
t chtrc, ca nhan quan 1y khu cong cong cd
quyén ban hanh, niém yét cong khai va t6
chtc thyc hién quy dinh, quy ché... duge
phat 16 chire, cd nhan vi pham cdc quy dinh,
quy ché da ban hanh theo tham quyén; tién
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phat duogc st dung dé thuc hién cac hoat
dong gitr gin vé sinh, BVMT. C6 thé thay,
day la quy dinh kh&d moi. Chung té1 cho
rang, can xem xét sy phu hop ciia quy dinh
nay voi Ludt Xur 1y vi pham hanh chinh ndm
2012. Néu Dy thao Luat b6 sung quy dinh
nay dudi dang méi hoan toan thi co thé ap
dung nguyén tdc mot luat stra nhiéu luat dé
gilt quy dinh nay. Tuy nhién, Dy thao Luat
chua luan giai r0, noi cong cong la nhiing
noi nao? c6 bao gdbm khu dé thi do tu nhan
thanh 1ap hay mdt s6 du 4n cua nha dau tu
nudc ngoai ty dit ra va xu phat nhu &
Formosa, Ha Tinh may nim trudc hay
khong? Hon nira, khoan 4 Biéu 168 Dy thao
Luat quy dinh “Chui tich Uy ban nhdn ddn
cap xa, Truong Cong an cdp xd cé trdach
nhiém t6 chirc kiém tra, xir Iy cdc hanh vi vi
pham phdp ludt vé BVMT tai noi céng
cong”. Nhu vy, c6 thé théy, ¢6 nhiéu chu
thé tham gia vao viéc xir phat nay.

Thir chin, Muc 6 Chuong VI quy dinh
vé quan 1y bui, khi thai va cac chit 6 nhiém
khac 13 con qué so sai. Nhu chiing ta biét,
bui, khi thai & Viét Nam chi yéu do céc
phuong ti¢n giao thong, hoat dong cong
nghlep, hoat dong xay dung gay ra. Do vay,
can phai kiém soat dugc nguon phat thai: véi
phuorng tién giao thong can nang cao quy
chuan vé khi thai véi phuong tién giao thong
nhap méi hoidc san xut méi trong nudc theo
hudng déy nhanh hon 10 trinh thue hién theo
quy chuén khi thai, tiéng on cta khu vuc va
qudc t&; v6i nhimg phuong tién giao thong
d3 qua sir dung khong dat tiéu chuan vé khi
thai phai quy dinh vé trach nhiém ctia chii s&
hitu phuong tién giao thong, cac nha san
xudt trong viéc thyc hién cac chinh sach vé
ddi san pham, thu hoi san phdm trén co so
hd tro cia Nha nudc va nha san xudt...; dbi
v6i bui thi phai quy dinh vé trach nhlem cua
cac chu thé 1am phat sinh nguén bui, co quan
quan 1y nha nudc vé mdi trudng trong viée
phong ngira, giam thiéu ngudn bui, trach
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nhiém cua cac cha dau tu, co quan xdy dung
trong kiém soat ngudn bui tir hoat dong xay
dung, trach nhiém cta cac chu phuong tién,
cac doanh nghiép van tdi, cua thanh tra giao
thong, moi trudng trong kiém soat ngudn bui
tir hoat dong ctuia phuong ti€n giao thong....
Thir muoi, Diéu 72 Dy thao Luét chua
quy dinh 13 rang vé viéc cdm nhap khau cac
mat hang phuong tién giao thong, dién tu,
dién lanh cii da st dung qua 10 nam. Do vay,
cac tac gia cho rang, Du thao Luat van cho
phép nhép khau phé liéu, chua quy dinh cu
thé vé cdm nhap khau cac d6 dién tir, dién
lanh, phuong tién giao thong cti da sir dung
qua 10 ndm la chua hop ly va Iam tang nguy
co gy 6 nhiém moi trudng; nguy co bién
Viét Nam tr¢ thanh bii rac cua thé gidi.
Thir muoi mét, khoan 3 Diéu 133 Dy
thao Luat quy dinh: “T 6 chire, cd nhén bi
thiét hai vé tinh mang, suc khoe, tai san va
loi ich hop phdp do suy giam chuc nang,
tinh hitu ich cua moi truong tw minh hodc co
thé 1ty quyén cho co quan nha nude; té chirc
chinh tri, t6 chirc xa hoi, cd nhan khac xdc
dinh thiét hai va yéu cau boi thiong thiét hai
vé moi tru’ong ” Cac tac gia cho rang, quy
dinh vé viéc uy quyen nay 1a khong can thiét
boi viée uy quyén nay da dugc quy dinh
trong phéap lut dan sy va té tung dan su.
Thir muoi hai, Dy thao Luat quy dinh c6
4 hinh thirc giai quyét tranh chap la: tw thoa
thuén gitra cac bén; hoa giai, g1a1 quyét tranh
chép tai trong tai; giai quyét tranh chap tai
toa an. Tuy nhién, Dy thao Luat lai chu:a quy
dinh 18 cac bén tranh chip c6 quyen lya
chon bat ky hinh thtrc nao néu trén dé giai
quyét hay phai tuan ti giai quyét timg budc,
tur tu théa thuan khong dugc maoi dén hoa
giai; hoa gidi khong duge mdi chon trong tai
hodc toa 4n? Hon nira, Du thado Luat cling
chua quy dinh rd Trong tai giai quyét tranh
chap moi trudng 1a Trong tai nao? Hién nay,
Viét Nam chua c6 Trong tai vé moi truong;
trong khi d6, Trong tai thuong mai lai khong



chuyén vé giai quyet céc tranh chdp vé moi
truong voi nhidu dic thi so véi tranh chap
thuong mai.

Ngoai ra, quy dinh vé bdo hiém trdch
nhiém boi thuong thiét hai méi truong con
khai quat chua cu thé, chua dua trén tinh kha
thi ctia van dé nay trén thyc tién dé quy dinh.
3. Kién nghi hoan thién Dy thao Luit Bao
vé méi trudng (sira ddi)

pé gop phﬁn hoan thién Dy thao Luat,
cac tac gia co mot sb kién nghi sau:

Thit nhdt, chuyén quy dinh vé giai thich
thuat ngit tai cac Chuong vé Diéu 3. Bén canh
d6, can quy dinh r& hon ndi ham cta thuét
ngit kiém soat 6 nhiém moi truong nhu sau:
Kiém soat 6 nhidém méi truong 14 tong thé cac
hoat dong phong ngtra, du bao, theo dai, kiém
tra, giam sat, phat hién nhiing tic dong dén
moi truong, hién trang moi trudng, su bién
d6i ciia cac thanh phin méi trudng so véi quy
chuan k¥ thuat moi truong; ngan chan; xu 1y
cac tac dong tiéu cuc dén moi trudng clia cac
co quan nha nudc ¢ tham quyeén, cac to chi,
¢4 nhan cha nguodn thai nhim dam bao stic
khoe nhan dan, bao dam quyén duoc sdng
trong moi truong trong lanh.

Kiém soat 6 nhiém méi trudng khong
khi la hoat dong theo ddi, kiém tra, giam sat
tinh trang 6 nhiém moi truong khong khi
thong qua viée xac dinh ngudn phat thai khi
dua trén suc chiu tai cia moi truong khong
khi nham phong ngira, phét hién, ngin chin
va xu ly 6 nhiém moi trudng khong khi.

Thit hai, sira d6i nguyén tic thir nhat ctia
Diéu 3 Dy thao Luét nhu sau: “Mit trén T6
quéc va cac to chirc thanh vién va cac to
chtrc lién quan, quan tim dén BVMT co
trach nhiém tham gia phan bi¢n, tham vén,
giam sat, tham gia xay dung chinh sach,
phap luat vé BVMT”.

- Stra d6i khoan 9 Diéu 4 Dy thao Luét
nhu sau: T6 chtc, ca nhan, ho gia dinh gay
0 nhiém, suy thoai, sy c6 moi truorng phai
chi tra, khac phuc, xir 1y 6 nhiém va phai
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chiu céc trach nhiém phap 1y khac theo quy
dinh cua phap luat...

Thir ba, bd sung quy dinh cu thé vé
quyén han, trach nhiém cua cac Uy ban luu
vuc séng trong quyét dinh cac van dé lién
quan dén tai nguyén, méi truong nudc luu
vuc song.

- B6 sung quy dinh cu thé trach nhiém
ctia luc luong Canh sat bién, Hai quan, Kiém
ngu, Cuc Hang hai, Cang vu, Hai quan, B9
doi1 bién phong trong tham gia bao v¢ tai
nguyén, moi truong bién.

- B6 sung quy dinh vé trach nhiém cua
cac t6 chtic, ca nhan, chii ngudn thai trong
phong ngira, giam thiéu, phat hién, ngin
chin, xir Iy 6 nhiém moi truong khong khi;
quy dinh vé giam sat cac t6 chirc, c4 nhan
chu ngudn khi thai va giam sat cac co quan
quan 1y nha nude vé kiém soat 6 nhiém moi
truong khong khi.

Thir tu, bd sung quy dinh cy thé vé tham
van cong dong dan cu va cac co quan lién
quan trong DTM theo huéng, chii dau tu du
an khong chi tham van cong dong dan cu noi
thuc hién du 4n ma tham vén ca céc t6 chuc
xa hoi, ddc biét 1a tham vén ca cac t6 chirc,
c4 nhan, cong dong dan cu bi anh hudng
gian tiép boi du an.

-Bo sung quy ¢ dinh vé gi4 tri phap 1y cua
cac y kién tham van d6i véi quyét dinh phé
duyét bao cao DTM ciling nhu trach nhiém
cla cac co quan nha nuge trong ph01 hop
thuc hién tham van; vai trd cta to chirc xa
hoi va truyén thong trong giam sat qué trinh
tham vén nay.

- B6 sung quy dinh vé viéc tham dinh
nhitng tac dong dén moi trudng cia cac du an
trude khi duge cp gidy phép moi truong dé
nang cao tinh hiéu qua cua cac gidy phép nay.

- B6 sung quy dinh chi nuéc thai di qua
xtr Iy dat quy chuan k¥ thuat méi truong thi
moi dugc xa thai ra méi truong; khi xur ly
chat thai dat quy chuan méi dugc cap phép
x4 thai ra moéi truong.
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Thir ndm, b6 sung quy dinh cAm nhap
khau phé liéu dudi moi hinh thuc.

Thit sdu, bo sung quy dinh nghia vu bat
budc cua to chirc, ca nhan, ho gia dinh trong
vi¢c phan loai rac thai ran sinh hoat tai
ngudn va cac hé théng k¥ thuat kém theo;
khuyén khich phat trién thi truong mua ban
chit thai sau phan loai, st dung cac san
pham tai ché tir chat thai sau phén loai; theo
d6 cac to chirc, ca nhan dap tung diéu kién
phap luét quy dinh dugc mua ban rac thai da
phan loai dé tai ché, tai sir dung.

Thir bay, ra soat, quy dinh rd trach
nhiém, quyén han cua to chirc xa hoi nghé
nghiép trong phan bién, gop ¥, tham vén,
giam sat vicc BVMT cua cac co quan quan
1y nha nudc vé mdi truong ciing nhu cac to
chtic, c4 nhan cha ngudn thai.

Thit tam, stra d6i Diéu 163 Dy théo Luat

theo hudng bd sung quy dinh t6 chirc chinh
tri-xa hoi, to chic x3 hoi, nghé nghiép cé
quyén dai dién cho t6 chirc, ca nhan bj thiét
hai do 6 nhiém khai kién hodc tu minh kdi
kién vi loi ich ctia cOng déng.

Thir chin, sira d6i Diéu 143 Dy thao
Luat theo hudéng mé rong dbi twong phai
mua bao hiém trach nhiém boi thuong thiét
hai do 6 nhiém moi truong; theo do, khong
chi 1a cac du &4n c6 nguy co gay thiét hai 16n
méi phai mua bao hiém méi truong ma can
quy dinh moi td chirc, c4 nhan san xuét,
kinh doanh, dich vu c6 nguy co gay thiét
hai cho méi trudng bat budc phai mua bao
hiém trach nhiém bdi thuong thiét hai vé
moi truong dé dam bao giam thiéu thiét hai
cho chii ngudn thai khi gy ra thiét hai va
dé thu hat sy tham gia cac doanh nghiép
bao hiém m

Q"YEN DUUC XET m,f... (Tiép theo trang 22)

t6i cho rang, can stra d6i nhiém ky ciia tham
phan hién hanh theo huéng: Thim phan
TANDTC dugce bd nhiém khong ky han cho
dén tu6i nghi huu; nhiém ky déu cua tham
phan khac 1a 5 nam; néu dugc tai bd nhiém
thi nhiém ky sau dugc kéo dai cho dén tu01
nghi huu hodac chuyén cong tac khac. Tudi
lam viéc va tudi nghi huu ctia tham phan ap
dung thdng nhét theo quy dinh ctia Bo luat
Lao dong.

Bon la, nang cao tinh doc 1ap cua Hoi
thAm nhan dan trong hoat dong xét xir.

Doc lap va tuan theo phap luat khi xét
XU ctia thdm phéan va Hoi thAm nhan dén 1a
doi héi khach quan cua hoat dong xét xir,
dam bdo thyc hi¢n ding chuc nang xét xur
ctia Toa 4n va ciing 1 bao dam quyén duoc
x&t X cong bﬁng cua nguoi bi budc toi. bé
bao dam tinh doc l1ap ctia Hoi tham nhan dan
trong hoat dong xét xtr ciia Toa an, tac gia
cho rang, can thuc hién mot sé giai phap sau:

- Stra d6i khoan 2 Diéu 85 Luat T4 chue
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TAND nam 2014 quy dinh v& tiéu chuin hoi
tham nhan dan theo huéng thay déi cum tir
“c6 kién thurc phap luat” bang cum tir “c6 bang
ctr nhan luat” phai c¢6 kién thirc phap luat.
Hién nay, con nhiéu hoi thAm nhan dan chua
c6 bang ctr nhan luat, trong khi d6 ngudn nhan
lyc ¢6 trinh 6 ctr nhan luat hién dang lam viéc
trong cac co quan don vi con nhiéu.

- Chuyén mon hoa linh vuc tham gia xét
Xt ctia hdi thAm nhan dan. Toa an duge td
chuc theo tung linh vuc chuyén mon. Cac
tham phan c6 chuyén mén nghiép vu ma van
lam viéc theo tung linh vuc, trong khi hoi
tham nhéan dan duoc tham gia xét xr moi
phién toa. Diéu nay ciing gdy anh huong den
chat luong xét xir cia hoi tham. Vi vay, can
phan chia cdc hoi thim thanh linh vuc
chuyén sau nhu tham phén dé nang cao chat
luong xét xr ciia hoi tham.

- Tang cudng ché do thu lao cho hoi
tham nhan déan, bao dam chi phi di lai, sinh
hoat khi tham gia xét xor m
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Tir khéa: Dichvuy té, tiép can dich vu
y té cua nguoi lao dong tai khu cong
nghiép.

Tém tit:

Dich vu y té 1a mot trong nhiing dich vu xa hdi co ban nham dép
{rmg nhitng nhu cau thiét yéu hang ngay cua con nguoi. Cai thién
dich vu va nang cao néng luc cung cap dich vu y té cho nguoi lao
dong giap dam bao ngu:0’1 lao dong duoc cham soc suc khoe, co
diédu kién cbng hién suc lao dong, sirc sang tao cho san xuit. Véan

Lich stk bai viét:
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o dé tiép can dich vu y té cta nguoi lao dong tai cac khu cong nghlep
Bién tap 1 22/7/2020 hién nay dang gip phai nhitng vuéng mac gi? Giai phap nao dé cai
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medical services for the employee in the
industrial zone.

Medical service is one of the basic social services to meet the daily
necessities of people. Improvements of this service and
enhancement of the capacity to provide medical services for the

Article History: employees helping ensure that the employees receive medical
Received 10 Jun. 2020 services so that they are in good conditions to contribute their

) working efforts and creativity to the production. What are the
Edited ©22 Jun. 2020 problems facing the employees in accessing medical services in
Approved : 24 Jun. 2020 industrial zones? What solution to improve access to medical

services? The following article will provide clarifications for the
above questions.

1. Dich vu y té véi doi sdng ngudi lao dong

Strc khoe 12 tai san quy gid nhat ctia mdi
con ngudi, dong thoi ciing 14 tai san chung
cta qudc gia. Co sirc khoe, con ngudi moi
co suc lao dong, tao ra cua cai nudi séng ban
than, dong gop vao sy phat trién ctia xa hoi.
Vi ngudi lao dong, co stc khoe dé tim kiém
vi¢c lam, ddm bao thu nhép, dap ung nhu
cau séng hang ngay ciing nhu chim lo cho
sy phat trién cua ban than va gia dinh. Stc

khoe khong chi 1 tai san riéng ctia mdi
nguoi lao dong ma con 1a tai san chung cua
doanh nghi¢p, td chirc. Bao vé, cham soc va
nang cao suc khoé l1a nghia vy, trach nhiém
ciia mdi ngudi dan, clia ca hé théng chinh tri
va toan xd hoi, doi hoi sy tham gia tich cue
cua cac cap uy, chinh quyén, Mit tran T
quéc va cac doan thé, cac nganh, trong do
nganh Y té 1a nong c6t2. Tir quan diém nay,
Dang va Nha nudc ta da cy thé hoa bang hé

1 Bai viét 1a san pham cua dé tai “Quan 1y cic van dé xa hoi tai cac khu cong nghlep o Vlet Nam” Mi s6
KX.01.45/16-20, thugc Chu(mg trinh KX. 01/16-20: Nghién ctru nhitng vin d& trong yéu vé khoa hoc xa

héi va nhan van phuc vu phat trién kinh té xa hoi.

2 Nghi quyét s6 20-NQ/TW vé ting cudng cong tac bao vé, cham sdc va nang cao strc khoe nhan dan trong

tinh hinh méi.
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thdng céc vin ban, chinh sach phép luat; cac
chuong trinh, hoat dong cy thé nham chim
lo stic khée cho nguoi lao dong; tao diéu
kién cho nguoi lao dong tiép can voidich vu

y té; bao dam binh ding vé quyen va nghia
vu trong tham gia bao hiém y té va thu
huong cac dich vu y té.

Dich vu y té 13 mét trong nhitng tru cot
quan trong cua dich vu xa hoi co ban. Phat
trién, mé rong dich vu y té c6 c6 y nghia
quan trong sau day:

Thir nhdt, voi nguoi lao dong, viéce tiép
can duoc voi cac dich vu y té giup nguoi lao
dong dugc dam bao quyén chim soc sirc
khoe ctia minh theo cac quy dinh cua phap
luat ciing nhu theo nhu ciu cta ban than.

Thit hai, dich vu y té s& giap mdi ca
nhan dugc cham séc stc khoe, ddi pho véi
cac bénh ly, tr do tao diéu kién cho con
ngudi co co hoi lao dong, cong hién, huong
thu cac gia tri lao dong, giup duy tri va tai
tao suc lao dong, suc san xuét cua xa hoi,
nang cao chét lugng strc khoe, tudi tho cua
con nguoi.

Thit ba, viéc phat trién dich vu y té, huy
dong su tham gia cua cac chu thé khac ngoai
Nha nudce vao phat trién nganh y té giup
giam ap luc dbi vOi ngan sach nha nudc;
tang cac tiém lyuc Ve von, cong nghé, nhan
luc cho su phat trién ctia nganh y té; tao tinh
nang dong, canh tranh trong cung trng dich
vu y t& nhim nang cao chat lugng phuc vu
cling nhu ha gia thanh dich vy, dem lai lgi
ich cho nguoi dan.

Thir tw, dich vu y té phat trién tao dong
luc cho su phat trién cta khoa hoc k¥ thuat
dacbi¢tlay té cong ngh¢ cao; tao co hdi cho
cac nghién ctru khoa hoc, phat minh ra cac
san pham, dich vu méi, hiéu qua cham soc
toan di¢n hon cho strc khoe con nguoi.

Dich vu y té 1a mét loai dich vu dic biét
bdi “hang hoa” ma dich vu nay kinh doanh

0 lién ddéi truc tiép to1 suc khoe, tinh mang
cua nguodi su dung dich vu do. Néu O cac
nganh dich vu thong thuong, nhu cdu cua thi
truong s& quyét dinh to1 ngudn cung. Tuy
nhién, dich vu y té 13 loai hang hoa ma ngudi
st dung (nguodi bénh) thuong khong tu minh
Iira chon dugc ma cha yéu do bén cung tng
(co s0'y t&) quyét dinh. Noi mot cach dé hiéu
hon, ngudi bénh, ngudi c6 nhu cau kham
bénh chi c6 thé quyét dinh 1 phan trong qua
trinh Iwa chon dich vu nhu lya chon noi diéu
tri, kham bénh, loai hinh dich vu chtr khong
thé tu y quyét dinh Iya chon vé bién phép,
thoi gian, cach thuce diéu tri mot cach tuyét
d6i%. Do céc yéu to trén nén phat trién dich
vu y té khong thé chi tuan theo co ché cua
nén kinh té thi trudng ma can c6 su quan 1y,
diéu huéng ciia Nha nudce. Nha nuée quan
ly dichvuy té dam bao moi nguoi dan déu
cd quyén tiép can cac dich vu té va duge
hudng mot mire cham séc stic khoe t01 thiéu
nhu nhau; Nha nudc la chu thé cung cap duy
nhat ddi véi mot s6 loai dich vu y té mang
tinh cong cong thuan tay, dic biét; ngan chan
viéc phat trién ty phat cac dich vu y té chi vi
muc dich lgi nhuan, kinh doanh ma khong
vi cac gid tri nhan van, xa héi; xay dung
nhirng tiéu chuan, quy trinh théng nhét, chit
ché cua cac dich vu y té.
2. Tiép cén dich vu y té ciia nguoi lao
dong tai cac khu cong nghiép

- Nhitng két qua dat duwoc

Hién nay, hé thong phap luat vé y té ciia
nudc ta trong dbi day du; nhiéu vin ban quy
pham phap luat truc tiép va gian tiép diéu
chinh cac hoat dong y té nhu: Luat Bao vé
stc khoe nhan dan nam 1989, Luat Duoc
nam 2005, Luat Phong, chéng bénh truyén
nhiém niam 2007, Luat Bao hiém y té
(BHYT) nam 2008, Luat Kham bénh, chira
bénh nam 2009, Luat stra doi, b6 sung mot
sO diéu cta Luat BHYT nam 2014... cling

3 Wiliam C.Hsiao. Abnormal economics in the Healthy sector, 1995.
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hang loat cac van ban quy pham phap luat
khac hudng dan thi hanh cac luat, phap 1énh
trén. Tuy nhién, 601 v6i khu cong nghlep thi
cac quy dinh vé quan 1y y t& nam rai rac
trong mot s6 van ban luat nhu: Nghi dinh s6
75/2017/ND-CP quy dinh chtrc nang, nhiém
vu, quyén han va co cdu td chirc cia BOY
t&; Thong tu s6 19/2016/TT-BYT dé cap dén
trach nhi€m ctia co quan li€n quan trong thuc
hién quan tric moi truong lao dong va cham
soc strc khde nguoi lao dong tai cac khu
cong nghiép theo sy phan cong ctia BO Y té.
He¢ thong cac van ban phép luat trén 13 co so

CHINH SACH

phap 1y cho hoat dong quan 1y nha nudc vé
y té, dich vu y t&; 1a can c&r cho cac hoat
dong lién quan dén y té cua cac ca nhén,
doanh nghiép, td chuc; tao diéu kién thuan
loi cho ngudi lao dong tiép can duogc véi
dichvuy té...

Theo s6 liéu diéu tra cia Vién Khoa hoc
moi trudng va xa hoi trong khudn kho dé tai
“Quan Iy cdc vin dé xa hdi tai cdc Khu cong
nghiép ¢ Viét Nam” s6 doanh nghiép t6 chic
kham strc khoe dinh ky (SKPK) cho nguoi
lao dong tuong dbi cao.

Bang 1: Ty 1€ doanh nghiép thwe hién kham SKPK cho nguwoi lao dong

Doanh nghiép t6 chirc kham SKPK

Poi twgng chi tra cho kham SKDK

Co Khoéng

Doanh nghiép Nguoi lao dong

93.4 % 6.6 %

91.1 % 8.9%

Ngué‘n: S6 liéu diéu tra Vién Khoa hoc Moi truong va Xa hoi nam 2019

Theo s6 liéu trén c6 t6i 93.4 % ngudi lao
dong tra 161 doanh nghiép c6 t6 chirc kham
SKPK cho nguoi lao dong va 91,1% trong
s6 d6 tra 10i doanh nghiép chi tra cho cac
hoat dong kham SKPK. Két qua tiép theo
trong nang cao kha nang tiép can cac dich vu
y té& d6 1a sé nguoi lao dong dLrO’c dong
BHYT chiém ty le cao trong téng s6 ngudi
lao dong. Theo b liéu diéu tra cua Vién
Khoa hoc Modi truong va Xa hoi, co
1823/1880 lao dong tra lo1 dugc doanh
nghiép dong bao hiém bit bude, trong d6 c6
BHYT, chiém ty 1& 97%. Viéc ngudi lao

dong dugc dong BHYT khong chi gitp
nguoi lao dong dugc huodng loi ich tu
BHYT, phong ngtra céc rui ro khi ¢6 bénh
nang ma con dong g0Op vao quy BHYT giap
phat trién chat lugng dich vu y te qudc gia.

Hién nay, cac chinh sach vé BHYT da
thuce su tiép can duoc véi doi séng thuc tién,
diéu nay duoc thé hién ¢ sb lao dong biét
dén cac chinh sach ciing nhu kha nang tiép
can voi cac chinh sach trén. Nhan thuc
chung ctia ngudi lao dong vé cac quy dinh,
chinh sach lién quan dén BHYT d4 ting theo
tirng nam.

Bang 2: Ty 1¢ lao ddng biét vé chinh sich bao hiém y té

Biét vé chinh sach BHYT

Kha nang tiép can dwgc vi chinh sach

Co Khong

Tiép céan duoc

Khéng tiép can dugc Khong tra 11

91.0 % 9.0 % 87.7 %

6.4 % 59%

Nguén: S6 liéu diéu tra Vién Khoa hoc Méi truong va Xa hoi nam 2019
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Vi khoang 90% s6 lao dong biét dén
cling nhu ti€p can dugc v6i cac chinh sach
vé€ BHYT, c6 thé thdy BHYT dang dan duoc
pho cap trong xa hoi, dem lai nhu’ng gia tri
to 16n vé mit an sinh x4 hoi. So voi nhiéu
chinh sach khac, chinh saich BHYT dem lai
nhiéu loi ich trong thuc tlen nhit, dugc
nguoi dan cht y y t&i nhiéu nhét. Trong d6 co6
t&1 87.1% nguoi lao dong cho rang ho da
duogc thu hu:ong cic loi ich tr BHYT". Day
1a nhitng két qua to 16n ma nganh y té da dat
duoc trong thoi gian qua va trong thoi gian
ti can phat huy hon nira dé dam bao 100%
ngudi lao dong tai cac Khu cong nghiép
dugc tiép can véi cac chinh sach vé BHYT.

Ngoal cac két qua trén, cong tac cham
soc stre khoe cho nguoi lao dong tai cac khu
cong nghi€p con dat duge mot so két qua
khac nhu: Cong doan cac cap ph01 hop voi
cac doanh nghiép, cac trung tam y té t6 chue
nhleu hoat dong tu van, tham kham, cap phat
thudc... vé nhiéu chi dé stc khoe nhu suc
khoe s1nh san, strc khoe lao dong, bénh nghé
nghiép cho ngudi lao dong; cac hoat dong
nham tuyén truyen nang cao hiéu blet Ve stic
khoe cling nhu cac chinh sach Ve y té da
thuong xuyen duoc t6 chirc; nhiéu doanh
nghiép da Xay dung duogc cac trung tdm
cham séc stc khoe, ti sach - t thude y té,
cac quy cham soc stc khde cho nguoi lao
dong cua doanh nghiép minh.

- Nhitng han ché, bat cdp

Bén canh nhung ket qué da dat duoc,
thuc te hién nay con nhleu han ché, bat cap
vé tlep can dich vu y té cta nguoi lao dong
tai cac khu cong nghiép nhu: nhitng han ché
vé chinh sach; y thirc tuan thi lut phap cua
cdc doanh nghiép; y thirc cua ngudi lao dong
vey te.

Trude hét, hé théng chinh sach vé y té
cua nudce ta khi ap dung vao quan ly y té tai
cac khu cong nghiép da boc 16 mot s6 han
ché nhu:

- Céac quy dinh vé huong BHYT trai
tuyén dang gay tro ngai cho ngudi lao dong

tiép can véi cac loi ich ma BHYT mang lai.

- Céc quy dinh vé kham suc khoe dinh
ky con thi€u tinh chat che vé mot so diém
nhu quy dinh co s6 y té duoc phép to chuc
SKPK, cac hang muc stc khoe bit budc
tham kham. Dic biét, co ché xir 1y, xir phat
véi cac doanh nghiép, chu lao dong khong
thuc hién kham SKDK cho nguoi lao dong
V01 cac co 0y té vi pham chuc ning, quy
trinh cap glay kham SKDK... con nhe. Ban
Quan 1y cac Khu cong nghlep c6 chirc nang
kiém tra, phat hién cac sai pham vé y té trong
khu cong nghi€p, nhung lai chua dugc quy
dinh chirc nang xu ly, xtr phat do do6 hiéu luc
quan 1y chua cao.

- Cac quy dinh vé bénh nghé nghlep
Hién chua ¢4 cac van ban quy dinh vé phoi
két hop glua hé théng kham bénh nghe
nghiép va giam dinh bénh nghé nghlep nham
thyc hién klp thoi va day du ché do va chinh
sach d6i véi ngum lao dong Viéc lam thu
tuc va hoan tat ho so gui gidm dinh phu
thudc vao vigc tuan thu quy dinh cua ngum
str dung lao dong. Ddi voi tnro’ng hop ngu(n
lao dong nghi huu, nghi vi¢c, bi thoi viéc
chua ¢ co quan nao chiu trach nhiém thyc
hién céc h6 so dé kham, giam dinh bénh
nghé nghiép; chua c6 van ban quy dinh
thanh toan mot phan tlen kham va chira bénh
cho ngudi lao dong bi mac bénh nghe nghi¢p
trong quy BHYT vao danh muc cac bénh
dicu tri dai ngay.

Chinh mot so diém bat cap ctia hé thong
chinh sach vé y t&, dic biét nhing han ché vé
ché tai xtr Iy da dan téi tinh trang cac doanh
nghi¢p thuc hién dong BHYT cho nguol lao
dong mang tinh hinh thirc, d6i phé véi cc co
quan quan ly nha nudc. Theo dd, doanh
nghlep chi t6 chirc kham cho médt bd phan
nguoi lao dong; chi dang ky kham mot s6
hang muc nhat dinh; mua gidy kham SKPK..

Mic du duge dong BHYT, nhung ngudi
lao dong chua tan dung dugc hét cac gia tri
loi ich to 16n ma thé BHYT dem lai. Nguyén
nhan khach quan 13 do cic quy dinh vé

4 S6 liéu diéu tra ciia Vién Khoa hoc Mdi trudng va Xa hoi.
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hu’ong BHYT con nhiéu vuong mac; cac co
s¢ kham chira bénh ban dau theo dang ky
cuathe¢ BHYT hau het chua dap ung cac yeu
cau vé co so vat chat, trang thiét bi mdy moc,
trinh d y bac s¥; thoi gian khdm chira bonh
chua phu hgp véi thoi gian lam viée cia
nguoi lao dong... do d6 ngudi lao dong
thuong kham chua bénh vuot tuyén hoac lua
chon kham tu nhan. Nguyen nhan chu quan
xuat phat tir nhan thirc vé BHYT cua ngum
lao dong con rat han ché. Theo két qua diéu
tra cua Tong lién doan Lao dong Viét Nam
phéi hop véi to chirc ILO dugc thyce hign tai
hai tinh ¢6 s khu cong nghiép 16n 1a Béc
Ninh va Binh Du’ong vao thang 11/2019 thi
¢0 to1 40% nguoi lao dong khong nim rd Ve
co ché chi tra, muc dong gop ctia bao hiém
y, 5. Cung theo bao cdo nay, hon mdt ntra
s0 nguoi co thé¢ BHYT tham g1a nghién ctru
da tra 161 ho su dung cac co s6 y t€ khong
phai co s¢ dang ky ban dau, nguyén nhén la
do co sy té d6 xa nha, gid phuc vu bat tién,
thoi gian cho doi 1au va khong hai long voi
cac dich vu y té tai day.

Hién nay, mét trong nhiing van dé vé y
té ndi cOm tai cac khu cong nghiép la cac co
SOy té tai doanh nghlep chua dap ung duogc
cac yéu cau cua s6 dong nguoi lao dong.

Theo sb liéu trén cho thay, mac du sf)
luong lao dong tai cac khu cong nghigp rat
l6n nhung mdi chi 64,6% s6 khu cong
nghlep laco phong kham bénh, trong do cac
co s¢ dam bao v€ quy mo va chét lugng
kham bénh lai cang it. SO lugng céc co s
chdam so6c strc khoe maoi chi dap g duoc
34.9% nhu ciu cta ngudi lao dong. Tinh
trang chung cua cac co s¢ kham bénh tai cac
khu cong nghlep 1a nghéo nan vé trang thlet
bi, mdy moc; nhin sy khong dap tmg vé ca
s0 lugng ciing nhu chuyén mon; chi giai
quyéet mot s6 truong hop bénh don gian. Do
do, khi xdy ra céac tinh huong bat thuong nhu
dlCh bénh, ngo doc tap thé, tai nan lao dong
tap thé... cac co s nay kho c6 thé tng pho,

CHINH SACH

xtr Iy tinh huéng. Tinh trang cic co s¢ kham
chira bénh chua dap tmg dugc nhu cau thuc
té do chua c6 co ché chinh sach 13 rang vé
viéc budc phai xay dung cac co s¢ chdm soc
suc khoe trong quy hoach cua cac khu cong
nghiép; do han ché vé nhan thirc ciing nhur
kinh phi, quy dat ctia cac doanh nghlep, chua
xay dung duoc co ché ph01 hop gitta cac co
quan chuyén moén nha nudc, doanh nghiép,
cac khu cong ngh1ep

Vé van dé cham soc strc khoe sinh san
cho cong nhén nii, lao dong nit hién chiém
ty 1¢ khoang 58,6% tong s0 lao dong tai cac
Khu cong nghi¢p®. Hau hét lao dong nit nam
trong d6 tuoi dudi 35, 1a do 1ap gia dinh, sinh
con; do do, viéc cham soc strc khoe sinh san
cho cong nhan nir 12 rat can thiét. Tuy nhién,
van dé nay hién chua dugc quan tam dung
muirc. Cong nhan nit dé méc cac bénh 1y vé
duong sinh san, dé chiu tac dong tir cac moi
truong lam viéc doc hai; dé chiu cac ton
thuong vé strc khoe do nao pha thai, cac
bénh tinh duc lay nhiém..

Vé phu cap doc hai, phu cip doc hai
dugc hiéu 1a khoan tién duoc trd thém cho
nguoi lao dong khi ngudi lao dong lam vige
trong diéu kién co6 cac yéu t6 nguy hiém, doc
hai hodc déc biét nguy hlem ddc hai. Khoan
phu cip nay duoc tra bu dap cho nguoi lao
dong mot phan sttc khoe, tén hai vé tinh
than, thé chat, hodc tham chi 1a khd nang lao
dong. Thong thuong, quy dinh vé phu cip
doc hai dugc thé hién trong hop dong lao
dong, thoa ude lao dong Tuy nhién, viéc
thuc hién ché 46 phu cap doc hai cho ngu:(n
lao dong hién con nhiéu bat cap; nguyén
nhan tu viéc ngucn lao dong kho nam dugc
can cu danh gia the nao la lam viéc trong
moi tru:ong nguy hiém; doc hai; cac cap do
danh g1a cling nhu mirc phu cap tuong ung;
ngum lao dong chua ndm rd cac quy dinh
cua phap luat vé phu cip nay; cac doanh
nghi€p co tinh khong thue hién ding trach
nhiém cta minh. Thuc té cho thiy, nhiéu

5 Sb liéu bao cdo ciia Du an Hd trg m& rong Bao v¢ suc khoe xa hoi 6 Dong Nam A (ILO-Lux).
6 SO lidu diéu tra ctia Vién Khoa hoc Mbi truong va X4 hoi.
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doanh nghi€p da ap dung cac chiéu tro de
lach luat nhu viéc luan chuyén lao dong gitra
cac bo phan thuong xuyén; luan chuyen
thay d01 vi tri 1am vige khong theo hop dong
ky két ban dau voi ngu’0’1 lao dong; tinh gop
phu cdp doc hai véi cac khoan tro cép,
thuong khac. ..

3. Kién nghi giai phap ning cao mirc dd
tiép can dich vu y té ciia ngudi lao dong
tai cac khu cong nghiép

Pé dam bao quyén dugc chim soc st
khoe, Nha nudce thong qua chire ndng quan
1y tao co ché, hanh lang phap ly, diéu kién,
co s& de ngudi lao dong tiép can vdi cac dich
vu y té, cham séc suc khoe. Dé bao dam
nang cao muc do tlep can dich vu y té cua
nguoi lao dong tai cac khu cong nghlep can
thong nhat mot s6 quan diém quan 1y vé dich
vuy té sau day:

- Trude hét, can xéac dinh dich vu y té &
day kh6ng chi 1a cac hoat dong chdm soc strc
khoe cong do Nha nude cung cdp ma bao
gdm ca cac dich vu y t& do tu nhan dau tu,
dudi sy quan ly ctia Nha nudc. Diéu nay
dong nghla véi viée cham séc strc khde cho
nguoi lao dong la trdch nhiém, nghia vu
khong phai chi cua Nha nudc ma con cua
nguoi st dung lao dong va cua ca xa hoi.

- Viée tiép candichvuy té cua nguoi lao
dong tai cac khu cong nghiép khong chi dam
bao nguoi lao dong duoc cham séc strc khoe
O mirc co ban ma con dugc bao vé trudc cac
bénh 1y nghé nghiép; dam bao tiép can cham
soc strc khoe cua tat ca cac nhom lao dong
tir lao dong chlnh thace, lao dong hop dong. ..

- Quan ly tlep can dich vu y t khong chi
nham dé ngudi lao dong duge dam bao cham
soc stre khoe ctia ban thin ma con quan 1y dé
nguoi st dung lao dong thuc hién dung trach
nhiém cua minh voi ngudi lao dong.

Trén co s¢ nhiing quan diém néu trén,
chung toi de xuat mot sd giai phap nang cao
mirc do tlep can dich vu y té cta nguoi lao
dong tai cac khu cong nghiép sau day:

Thit nhdt, hoan thién Luat BHYT theo
hudng don gian hoa cac thu tuc kham chira
bénh, hudng quyén loi tir BHYT; cac quy

4
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dinh vé co s kham chira bénh ban dau ciing
nhu kham chua trai tuyén bao hiém.

Thit hai, cin xay dung cac quy dinh vé
thanh tra, kiém tra, xtr Iy vi pham vé BHYT
chat ché hon, hi€u qua hon, manh mé hon.

Thir ba, b6 sung quy dinh cu thé, chit
ché vé kham SKPK d6i voi nguoi lao dong
tai cac khu cong ngh1ep (hang muyc kham,
tiéu chuan cta co s cp gidy kham, ché tai
xtr Iy véi cac sai pham); vé€ bénh ly nghé
nghiép (tro cap doc hai, khdam phat hién bénh
nghé nghiép, mirc boi thuong)

Thir tw, ban hanh van ban quy dinh,
huéng dan cu thé vé viéc thanh lap bo phan
cham soc y te tai cac khu cong nghiép; cac
cong trinh y té tai cac khu cong nghi¢p dua
vao quy hoach phat trién cic khu cong
nghiép; quy mo lao dong cua cac doanh
nghiép.

Cung voi viéc hoan thién phap luat,
chung t61 cho rang, can van dung cac giai
phap sau dé trién khai thyc hién cac quy
dinh vé tlep can dich vu y té ctia nguoi lao
dong tai cac khu cong nghiép:

Thir nhdt, véi cac cosoy té cong tai cac
khu cong nghiép: B6 tri bo kham chita bénh
ngoal g10’ hanh chinh dé dap ung nhu cau
cua nguoi lao dong tai cac khu cong nghiép;
¢ co ché phdi hop véi cac co so y té cua
doanh nghiép, ctua cac khu cong nghiép
trong hd trg dao tao; trong ph01 hop tham
kham, diéu tri; tuyén truyen kién thtc vé
phap luat, vé cach cham soc strc khoe. ..

Thur hai, voi cac doanh nghi€p: Thanh
1ap bo phén phu trach quan ly y té, cac thu
tuc Ve bao hiém y té, kham SKDK, bénh ly
nghé nghiép duoc dao tao, nim viing cac
quy dinh cta phap luat; xay dung, dau tu co
s cham soc stre khoe tai doanh nghiép, dap
g nhu cu cta ngudi lao dong;

Thit ba, trong quy hoach céc khu cong
nghlep, can chu y toi dong bo ha tang san
xuét voi ha tang cac dich vu xa hoi co ban
nhu y té, gido duc, van hoa. ..

Thu tu, phan bd va sir dung cac ngudn
lyc tai chinh cong bing va hi¢u qua Huy
dong ngudn von xa hoi dé dau tu xdy dung

(Xem tiép trang 48)
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CONG CHUNG BIEN TU TAI VIET NAM

TRONG BOI CANH CACH MANG CONG NGHIEP 4.0

Phan Thi Binh Thuan
ThS. Dai biéu Qudc hdi Khda X1V, Doan dai biéu Quéc hdi Tp. H6 Chi Minh

Tém tit:

Cudc cach mang cong nghiép 4.0 dang bung nd va tac dong dén hau hét
cac qudc gia trén thé gioi. Theo do, viéc Gmg dung cong nghé thong tin
vao cac linh vuc cta doi song xa hoi dang tré' thanh mot xu thé tit yéu
va mang tinh toan cau voi muc tiéu tién loi, nhanh chong, giam thoi gian,

Théng tin bai viét:

Twr khoa: Cong chung dién tu,
cong chung vién, cach mang cong
nghiép 4.0.

Lich st bai viét:

Nhén bai :27/9/2020 chi phi, nhan lyc, viéc di }ai va giam giap dich tryc tiép... Hoat dong
Bién tap -12/10/2020 cong chung cling khong nam ngoai xu thé ndy. Cong chiing da va dang
Duyét bai - 18/10/2020 ting bude ing dung cong ngh¢ thong tin ngdy cang manh mé trong hoat

ddng ciia minh, trong d6 phai ké dén cong chimg dién tu.

Article Infomation:

Key words: Electronic
notarization, notary, industrial
revolution 4.0.

Abstract:

The developments and effects of the Industrial revolution 4.0 are
spreading to most countries in the world. Accordingly, the application
of information technology in all fields of social life is becoming an

Arnc{e History: inevitable and global trendline with the aim of convenience, promptness,
Received : 27 Sep. 2020 savings of time, costs, manpower, traveling, and direct transaction.
Edited : 12 Oct. 2020 Notarization services are not out of this trendline. The information
Approved : 18 Oct. 2020 technology has been gradually applying notarization services, including

electronic notarization.

1. Cong chirng dién tir va thuc hién cong
chirng dién tir tai mot s6 nuwére trén thé gioi

Cong chung di¢n tu (CCDT) 1a viéc
cong ching vién chimg nhan tai liéu bang
phuong thirc dién tu. Mot trong nhiing
phuong thuc thyc hién CCDT la sir dung
chit ky s6 va con diu s6 dé chimg nhan va

vao tai liéu dién tu (tap tin PDF hodac Word).

CCDT da dugc thuc hién tai nhiéu noi
trén thé gisi. Vi du tai Trung Qudc, viéc g
dung cong nghé thong tin trong hoat dong
cong chung di bat dau tir nam 2000 véi
nhiéu phin mém phuc vu cong ching khéac
nhau do cic t6 chirc hanh nghé cong chiing
tu xay dung. Sau d6, Hoi CCV Trung Qudc

xé4c nhan tinh hop 1¢ bang viéc ching nhan
s6. CCPT 1a mot quy trinh trong d6 cong
chtng vién (CCV) gén chir ky dién tir va con
dau cong ching co str dung khoa bao dam

da hop nhat vao trong mot hé théng quan 1y
chung. Tinh dén cudi thang 8 nam 2018, da
¢6 2.961 t6 chtrc hanh nghé céng ching va
13.385 CCV str dung hé thdng nay'. Viéc

1 Béo céo “Xay dung thong tin ctia cong ngh¢ cong chimg Trung Qudc” ciia Hiép hoi cong ching Trung Qudc
tai Hoi nghi toan thé lan thir 8 Uy ban cac van dé Chau 4n ciia Lién minh cong chimg qudc té to chc tai
Tay An, Thiém Tay, Trung Qudc, thang 9 nam 2018 tr.19.
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x@y dung va su dung phan mém cong chimg
da hd trg nhiéu mat cho hoat dong cong
chirng nhu: chun héa cac dich vu cong
chung, cai thién kha nang cung ung dich vy,
tap hop dit liéu thyc hién cong chimg, ndp
ho so qua mang (khach hang chi dén to chuc
hanh nghé cong chimg 01 1an), chia sé thong
tin vé giao dich cong chimg giita cac CCV
dé giam viéc xac minh, quan 1y hanh nghé
cong chung, chia s¢ voi CCV cac thong tin
0 lién quan khac nhu di chuc, sé hiru tri tug.
Trung Qudc s& khai thac va thuc hién dich
vu cong chimg truc tuyén, cac hé thong cong
chung tir xa, luu gitr chimg ctr dién tir truc
tuyén trong thoi gian t6i, cing véi d6 1a
nghién cuu va xéy dung quy dinh vé cong
ching phu hop véi cac quy dinh vé giao dich
truc tuyén?.

Tai Nhat Ban, cong chung truc tuyén
dugc bt dau tir nam 2000 d6i véi céc tai liéu
¢4 nhan, dén nam 2002 pham vi CCDT duoc
mé rong dbi véi viee cong chung diéu 16 cua
cong ty. Tuy nhién, phap luat van quy dinh
nguoi yéu cau cong chung (hoic dai dién)
phai truc tiép gap CCV. Hién nay, Hiép hoi
cong ching quéc gia Nhat Ban c¢6 ké hoach
trién khai CCDT qua cac phuong tién dién
tor (dién thoai thong minh, héi nghi truc
tuyén...) nham dap tng yéu cau “chimg nhan
trude mat CCV” trong moi truong so6°.

H¢ théng CCDT dugc ap dung tai Han
Qudc tir nam 2010, cho phép xac nhan nguoi
dung (CCV) thong qua may tinh hoac dién
thoai thong minh. Hé théng nay hitu ich khi
ngudi yéu cau cong chimg sinh séng ¢ noi
khong ¢6 CCV hodc ngoai Han Qudc va
giup giam bot chi phi. Tuy nhién, trude day

do Han Quéc khong cé quy dinh cho phép
nhédn yéu cau cong chiing thong qua hinh
anh nén ngay ca khi su dung h¢ thong
CCDT, nguoi yéu cau cong chung van phai
dén t6 chirc hanh nghé cong chimg it nhat 01
lan dé gap truc tiép CCV. Tu ngiy
20/6/2018, luat phap Han Qubc mdi cho
phép nguoi yéu cau cong chimg gip CCV
thong qua hodi nghi truc tuyén (video-
conference) va nhan van ban céng chung
truc tuyén, thay vi phai truc tiép dén to chue
hanh pghé cong chung. Tuy nhién, khong
phai tat cac CCV dang hanh nghé déu c6 thé
thuc hién quy trinh nay ma chi c6 mot s6
CCV dugc cap phép m6i duge thue hién nén
B Tu phap Han Qudc phai giai quyet mot
s6 van dé vé k¥ thuat dé co thé kiém tra va
xac nhan nguoi dung (CCV) va phai c6 sy
phéi hop chat ché vé1 Bo Noi vu (co quan
cap thé hanh nghé cong chimg)*.

Tai Phap, CCDT bat dau trién khai tir
nam 2008. Dé thyc hién CCPT, Phap da
stra d6i, bo sung nhiéu quy dinh c6 lién
quan, trong d6 c6 B0 luat Dan su (stra nam
2000) va ban hanh quy dinh vé chit ky dién
tr, CCDT. Van ban CCDT c6 gia tri nhu
vin ban cong chimg gidy. Toan bd cac vin
ban CCPT déu duoc luu trit tai Trung tam
MICEN dat duéi sy giam sat ciia Hoi dong
cong chimg t6i cao Phap. CCDT tai Phap
dgqc danh gid 1a mot sy chuyén bién 16n
vé phuong phép va moi truong thuc hién
cong chung, gitp viéc cong ching nhanh,
hi¢u qua hon, van ban cong chung luu trir
lau dai hon°.

Qua mdt s6 mod hinh CCDT tai mot sb
qudc gia trén thé gidi, co thé thay cach tiép

2 Bdo cdo “Xay dung thong tin ciia cong nghé cong chig Trung Qudc”, tldd.

3 Bao cao “Xay dyng thong tin cho hoat dong cong chung” cua Hiép hoi cong chung quoc gla Nhat Ban tai
Hoi nghi toan thé 1an thir 8, Uy ban cic van dé chau A cta Lién minh cong ching qudc té to chirc tai Tay
An, Thiém Tay, Trung Qubc, thang 9 nam 2018, tr.30-34.

4 Béo cdo “Gioi thidu vé su phat trién hoat dong cong chiing” cta Hi¢p hdi cong chung vién Han Qudc tai
Hoi nghi toan thé 1an thi 8, Uy ban cac van dé chau 4 ctia Lién minh cong chimg quoc té to chirc tai Tay
An, Thiém Téy, Trung Quéc, thang 9 ndm 2018, tr.60-64.

5 Tai liéu Toa dam Kinh nghiém so6 hoéa cong chirng Phap- Thyc trang va trién vong phat trién & Viét Nam,
thang 7 ndm 2018, Bo Tu phap Viét Nam- Hoi dong cong chimg t6i cao Cong hoa Phap, tr.7.
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can CCDT & cac qubc gia kha khac nhau. Co
nhiing nudc st dung cong cu di¢n tr cho
toan bo quy trinh cong chung tir khau tiép
nhan ho so, xtr 1y hd so dén viéc CCV ching
nhén vén ban cong chimg théng qua chir ky
so/chir ky dién tir va dong dau sb; c6 nhiing
nudc chi su dung trong mdt cong doan cua
quy trinh cong chimg. Mic du cach tiép can
CCPT ¢ cac qudc gia c6 sy khac nhau,
nhung xu thé chung 13 dan dan cac budc cua
quy trinh cong chimg s€ dugc thuc hién truc
tuyén thong qua cong cu dién tur.

2. Cong chirng dién tir tai Viét Nam

a. Ung dung cong nghé théong tin
trong hoat dong cong chirng tai Viét Nam

Trude nam 2004, Viét Nam chua thuc
hién théng nhét viéc tng dung cong nghé
thong tin vao hoat dong cong ching, mot sd
Phong cong chimg tuy xdy dung cic phan
mém dé quan 1y hoat dong cong chimg trong
ndi bd don vi.

Nam 2004, thuc hién thdéa thuin gitra
Chinh pht nugc Cong hoa xa hoi Chu nghia
Viét Nam va Chinh phu nuée Cong hoa Phap,
va theo Dy 4n Tin hoc hod cong chimg cua
Bo Tu phap, B Tu phap trién khai st dung
phin mém Master trong hoat dong cong
chung den cac Phong cong chimg. Tuy nhién,
viéc trién khai ciing chwra that sy dong bo gitra
cac dia phuong. Nam 2007, théa thuan nay
cham duat. Tir 46, cac dja phuong va céc t6
chirc hanh nghé cong chimg chu dong trong
viéc tng dung cong nghé thong tin vao hoat
dong cta minh ity theo nhu cau va diéu kién.
Mot s6 dia phuong c6 nhu cau cong ching
cao ty xay dung cac phan mém dung chung
trong hoat dong cong chung tai dia phuong
minh (nhu Thanh phé H6 Chi Minh...).

Luat Cong chirng nam 2014 (Luat Cong
chting) quy dinh viéc xay dung co s¢ dir li¢u
cong chung tai cac tinh, thanh phé truc thudc
Trung wong. Pay dugc xem 1a don bay va co
s& quan trong cho viéc ddy manh tng dung
cong nghé thong tin trong hoat dong cong
chung. Céc dia phuong déu co ké hoach xéy
dung co s¢ dir liéu cong ching, nhiéu phan
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mém trong hoat dong cong ching duge su
dung (nhu phan mém quan ly hd so cong
chung, phan mém Uchi...).

Tuy nhién, so sanh cic phan mém hién
dang sur dung trong hoat dong cong chung tai
Viét Nam véi md hinh cong ching dién tir tai
mot s6 nude néu trén cho thay, viéc ing dung
cong nghé thong tin vao hoat dong cong
chtng ¢ Viét Nam vao thoi diém hién nay
chua hoan toan la CCDT, vi cac 1y do sau:

Thir nhdt, tuy hau hét phan mém dung
trong hoat dong cong chimg hién nay déu
cho phép tao 1ap van ban cong chung truc
tiép va luu trir trong co s& dit liéu ciia phan
mém d6 (khong phai s6 hoa vin ban gidy).
Tuy nhién, CCV khong sir dung chit ky dién
ttr, con dau dién tir dé ky van ban.

Thir hai, viéc cong chimg hién nay van
thue hién theo cach truyén théng, cu thé 1a
CCVv tlep nhan va xir Iy hd so gidy, ky va
dong dau trén van ban cong chimg gidy;
chua c6 giai doan nao cua quy trinh cong
ching duogc chinh thirc thyc hién tryc tuyén.
Viéc st dung phan mém, nhap thong tin
trong cac phadn mém hién nay duoc xem nhu
mot quy trinh phy, song song va hd tro cho
quy trinh cong chimg truyén théng, chu yéu
phuc vu cho vi¢c tra ctru/chia s¢ thong tin,
Ivu trir dr 1i€u, soan thao van ban va théng
ke s6 lieu.

Dé cai cach thu tuc, mot s6 to chirc hanh
nghé cong chimg c6 tiép nhan mot sd yéu
cau lién quan dén hoat dong coéng chung,
chung thue qua cong cu dién tir (vi du Phong
Cong chung s6 4 Tp. H6 Chi Minh t6 chirc
tiép nhan yéu cau cap ban sao vin ban cong
ching qua thu dién tr). Tuy nhién, muc do
con don gian, mang tinh chét hd tro cho hoat
dong cong chung chir chua thay thé hodc
giam bat cac bude cua quy trinh cong ching
truyén thong.

b. Mt s6 tré ngai cho viée thye hién
cong chirng dién tir tai Viét Nam hi¢én nay

Thir nhdt, chua c6 hanh lang phap 1y cho
viéc thyc hién va cong nhan cong chung
dién tur.
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Cho dén nay, phap luat vé cong ching
ctia Viét Nam chua quy dinh vé CCDT hay
cong nhéan gia tri ctia vin ban CCPT, thé
hién & cac diém sau:

- Khoan 1 Diéu 2 Luat Cong chimg dinh
nghia, cong chimg 1a viéc CCV cua mot to
chirc hanh nghé cong chimg chimg nhan tinh
xéc thyc, hop phap ciia hop dong, giao dich
dan su khac bang van ban, tinh chinh xac,
hop phap, khong trai dao durc xa hoi cua ban
dich giay to, van ban tux tiéng Viét sang tiéng
nudc ngoai hoac tur tleng nudc ngoai sang
tiéng Viét ma theo quy dinh cta phap luat
phai cong chimg hodc ca nhén, to chirc tu
nguyén yéu cu cong ching.

- Luét Cong chung quy dinh ho so yéu
cau cong chimg gom: Phiéu yeu cau cong
chu’ng, Duy thiao hop dong, glao dich; Ban
sao giay to tuy than ctiia nguodi yéu cau cong
chimg; Ban sao gidy ching nhan quyen SO
hitu, quyén st dung hodc ban sao gidy to
thay thé dugc phép luat quy dinh d6i voi tai
san ma phap ludt quy dinh phai dang ky
quyén s6 hiru, quyén st dung trong truong
hop hop ddng, giao dich lién quan dén tai
san do; Ban sao gidy to khac c6 lién quan
dén hop ddng, giao dich ma phap luat quy
dinh phai c6 (ban sao dugc quy dinh la ban
chup, ban in hodc ban ddnh may c6 ndi dung
day du, chinh xac nhu ban chinh va khong
phai ching thuc).

- Piéu 40 Luat Cong ching quy dinh
trinh ty, thu tuc cong chimg nhu sau: CCV
kiém tra gzay to trong hd so yéu cau cong
chung; Ngum yéu cau cong chung dong v
toan bo ndi dung trong du thao hop dong,
giao dich thi ky vao tung trang cua hop
dong, giao dich. CCV yéu cau nguoi yéu cau
cong chung xuét trinh ban chinh cua céc
gidy to quy dinh néu trén nay dé ddi chiéu
trude khi ghi 161 ching, ky vao tung trang

6 Diéu 12 Luat Giao dich dién tir nam 2005.

ctia hop ddng, giao dich.

- Khoan 1 Piéu 5 Luat Cong chimg quy
dinh gia tri van ban cong chirmg nhu sau: van
ban cong chung c6 hi¢u luc kértfr ngay duogc
cong chung vién ky va déng dau cua to chirc
hanh nghé cong chung.

Céac quy dinh trén cho thiy, hién nay
cong chung tai Viét nam la cong chung van
ban gidy chir chua phai 14 cong chimg trén
van ban dién tr bang cong cu dién tu.

Bén canh do, hién nay, theo quy dinh
ctia Piéu 119 Bo luat Dan su nam 2015 vé
hinh thirc giao dich dan sw, “giao dich dan
sur dwoc thé hién bcing loi noi, bc%ng van ban
hodc bc%ng hanh vi cu thé; giao dich dan su
thong qua phwong tién dién twr duoi hinh
thiee thong diép dir liéu theo quy dinh cua
phap ludt vé giao dich dién tw dwoc coi la
giao dich bc%ng van ban”. Luat Giao dich
dién tir nim 2005 va cac vin ban huéng dan
thi hanh quy dinh: truong hgp phap luét yéu
cau thong tin phai duoc thé hién bang vin
ban thi thong di¢p dir liéu duoc xem la dap
(mg yéu cau nay néu thong tin chira trong
thong diép dir liéu d6 c6 thé truy cap va sir
dung dugc dé tham chiéu khi can thiét®, va
trong truong hop phap luadt quy dinh van ban
can c6 chit ky thi yéu cau d6 dbi voi mot
thong diép dir liéu dugc xem 1a dap tng néu
chir ky dién tir dugc str dung dé ky thong
diép dir liéu d6 dap tng cac didu kién theo
quy dinh, trong truong hop phép ludt quy
dinh vén ban can dugc dong dau cua co
quan, to chirc thi yéu cau d6 ddi véi mot
thong diép dir lidu duoc xem la dap ing néu
thong di¢p dir li¢u d6 dugc ky boi chir ky
dién tr cua co quan, to chirc dap ung céc
diéu kién theo quy dinh va chit ky dién tir d6
c6 chirng thuc’. Nhu vay, véi cac quy dinh
ctia Bo luat Dan sy va phap luét vé giao dich
dién tu, c6 thé thuc hién viée ky va dong dau

7 Diéu 24 Luat Giao dich dién tir nim 2005, Diéu 8 Nghi dinh s 130/2018/ND-CP, ngay 27 thang 9 nim
2018 cua Chinh phu quy dinh chi tiét thi hanh Luat Giao dich dién ttr v€ chit ky s va dich vu chung thye

chit ky .
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dién tir trén vin ban cong chimg ma van dap
ung cac quy dinh cua Luat Cong chung.

Tuy nhién, ngay ca khi ap dung cac quy
dinh cua Bo luat Dan sy va phap luat vé giao
dich dién tr thi hanh lang phép ly cho viéc
thuc hién cong ching dién tir van con 1a van
dé nhiéu tranh luan va can lam rd. Luat Giao
dich dién tir khong ap dung d6i vai viee cap
gidy chimg nhan quyén sur dung dat, quyén
s& hitu nha va cac bat dong san khéc, van
ban vé thira ké®, can cude cong dan van duge
cap dudi hinh thu’c “the¢” vat1y°... nén nguoi
yéu cau cong ching van phai ndp hd so cong
ching ban gidy, CCV van phai thu ly va xu
1y yéu cau cong chtng theo ho so gidy.

Do san pham cua cong chimg dién tir 1a
van ban cong ching dudi dang dir liéu dién
tu, trong khi chua c6 quy dinh minh thi gia
tri phap ly cua van ban cong chirng dién tir
nén viéc tiép nhan va st dung vin ban
CCDT trong cac thu tuc ma van ban cong
chung 14 “h6 so dau vao”, nhu thu tuc dang
ky bién dong dat dai, nha &, dong thué... 1a
khong thé thuc hién duoc. Vi du, tai Tp. Ho
Chi Minh, cho dén nay, cac dich vu cong
tryc tuyén lién quan dén ding ky bién dong
dét dai, nha & déu chua thuc hién viée nop
hd so truc tuyén (mirc d6 3, 4)'°. Néu chi
trién khai CCPT trong ndi bd nganh cong
chung thi khong phat huy dugc tac dung, ma
con gay kho khan cho nguoi dan khi can
thuc hién cac thu tuc tiép theo.

Thir hai, viéc xay dung co s¢ dir li€u
cong chung hién nay chua that sy phuc vu
cho thyc hién cong chiing di¢n tu.

Diéu 62 Luat Cong ching quy dinh co
s dit liéu cong chimg bao gdm cac thong tin
vé ngudn gdc tai san, tinh trang giao dich cua

$  Piéu 1 Luat Giao dich dién tt nam 2005.
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tai san va cac thong tin vé bién phap ngin
chin duogc ap dung dbi vai tai san c6 lién
quan dén hop dong, giao dich da duoc cong
ching. Quy dinh trén ham chua ndi dung
diéu chinh d6i véi “dir liéu” (thong tin)
nhiéu hon 14 quy trinh.

Do vy, khi xay dung co s& dir liéu cong
chimg tai dia phwong, S6 Tu phap va Uy ban
nhan dan cac tinh, thanh phé truc thudc
Trung wong ciing tap trung nhiéu hon vao
viéc tao lap co ché luu trit va chia sé dit liéu,
it quan tAm dén viéc xay dyung quy trinh di¢n
tur thay thé cho quy trinh cong chimg truyén
thdng (ngoai ra con do phap luat khong quy
dinh vé cong chimg dién tir, nhu da néu &
phan trén). Pinh huéng nay lam cho cac
phan mém ding trong hoat dong cong chimg
chu yéu mang tinh chét hd tro cho hoat dong
cong chimg, van hanh bén canh quy trinh
cong chimg truyen thong va quy trinh cong
chtng truyén thong mai 1a chinh va c6 hiéu
Iurc thi hanh.

Bén canh d¢, tuy Piéu 62 Luat Cong
chimg quy dinh co s¢ dir liéu cong ching
bao gém 3 nhom thong tin chinh, trong do
c6 thong tin vé ngudn gbc tai san, nhung
trong thuc té, dé xay dung mot co so dir licu
cong ching véi day dua cac thong tin nhu quy
dinh cta Luat Cong ching hién dang gap
nhiéu khé khan.

Thir ba, mtc do ing dung cong nghé
thong tin trong hoat dong cong ching tai cac
dia phu:omg chwra dong déu.

Hai diéu kién quan trong dé thuc hién
cong ching di¢n tur la do phu séng cua
Internet va nén tang (phan mem) trong do
Internet 1a diéu kién tién quyet

Theo mdt ban bao cao xép hang mirc do

9 Luat Can cudc cong dén ndm 2014, Thong tu s6 61/2015/TT- BCA, ngay 16 thang 11 nam 2015 cua Bo
Cong an quy dinh vé mau thé cin cudce cong dan va Thong tu s6 33/2018/TT-BCA, ngay 10 thang 10 nim
2018 stra d6i mot sé diéu ctua Thong tu s6 61/2015/TT-BCA.

10  https://dichvucong.hochiminhcity.gov.vn/icloudgate/version4/ps/page/bs/proc/hanhchinhcong.cpx?

secrd=zxaku0SSOyO0SmxJwQcmtEw3JIhIFIdwPXEjuYt+uNiVyr0X Yauqrx6U8qaZRYb+dx WSXGJpKK
UrlINAR8i3ipDRBgvkvlrcadXPgXt+fXBWDMBzi1sFW1jABzQ6ua6/W7apXLh5EwrVQ=.
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phat trién Internet ctia 75 qudc gia trén thé
gidi duge cong bd trén tap chi Economist
nam 2017, Viét Nam dung ¢ vi tri tha 40/75
vé chit luong ciia ha tang mang ludi Internet
va muc dd st dung Internet, va ¢ vi tri thor
42/75 vé kha nang truy cap Internet, bao
gbém: k¥ ning cta nguoi dan, vin hoa va cac
chinh sach cua co quan quén ly, do c¢6 han
ché vé sy hiéu biét vé ky thuat s6 ciing nhu
k¥ nang truy cdp Internet!'. Trong khi do,
theo dit liéu nhan dugc tir M-Lab, mot td
chtre nghién ctru dugc thanh 1ap dya trén sy
hop tac gitta Google, dai hoc Princeton va
Vién khoa hoc cong nghé mo thi toc do truy
cap Internet cia Viét Nam nam 2018 tut mot
bac so v6i nam 2017, bang toc do trung binh
ctia thé giéi'2. Theo sb liéu thong ké cua
World Internet Users vao thang 1 nam 2020
thi chi ¢6 70,4% déan sd Viét Nam sir dung
Internet'.

Cac danh gia trén phan anh thyc trang
cua Viét Nam Ia, du ty I¢ nguodi dan st dung
Internet tai cac khu vuc thanh thi cua Viét
Nam hién kha cao, song van con mot luong
16n nguodi dan & cac khu vuc néng thon,
ving sdu, ving xa dang thiéu ha tang,
phuong tién va ky nang st dung Internet.

Nhu vay, viéc trién khai cong ching
dién tur s€ gdp kho khan & cac khu vuc khong
phai la do thi, trong khi do, Luat Cong chung
quy dinh, CCV chi dugc cong chirng hop
dong, giao dich vé bat dong san trong pham
vi tinh, thanh phd tryc thudc trung wong noi
t6 chirc hanh nghé cong chimg dit tru so, tirc
12 nguoi yéu cau cong ching khong thé yéu
cau CCV hanh nghé tai dia phuong khac
cong chimg hop dong, giao dich vé bat dong
san tai dia phuong minh.

Bén canh do, do phu song cac phé‘m
mém dung trong hoat dong hoat dong cong

chung tai cac dia phuong da co Internet cling
chua déu khap, nhiéu noi chua c6 phan
mém. Chirc ning cac phan mém ciing khéac
nhau, mot s6 phan mém cho phép xur Iy hd
so tryc tiép, ciing luc véi viéc cong ching
ho so gidy, mot s phan mém chi sir dung dé
nhép thong tin sau khi da cong chiing xong...

Thir tw, tam ly e ngai khi thuc hién
chuyén d6i sb trong hoat dong cong chu'ng

Viéc chuyén ddi tir cong chung truyén
théng sang CCDT khong chi don thuan 1a
vi€c gan chir ky va con dau dién tr vao mot
van ban cong chimg hay 1a van dé tiét kiém
van phong pham cho t6 chirc hanh nghé cong
ching. Bay 1a mot cudc cach mang lam thay
ddi toan bd cach thirc thuc hién viéc cong
ching cling nhu hinh thire cua van ban cong
chimg, kéo theo d6 1a sy thay doi ctia cac thi
tuc, quy trinh ¢6 lién quan khac (nhu dang ky
quyén so hitu, quyén st dung tai san, dong
thue...). Khi thyc hién cong ching di¢n tr,
khong chi thay dbi vé quy dinh ctia phap luat
co lién quan va quy trinh cong chung ma
nguoi thuc hién cong ching (t6 chirc hanh
nghé cong chiung, CCV, thu ky ...) va nguoi
yéu cau cong chimg ciing phai c6 nhiing thay
d6i 16n vé cach tiép can, k¥ nang thyuc hién
cong chtng ciing nhu tiép nhan san pham
dau ra cta hoat dong cong chung. Kinh
nghiém tir nhitng cai cach hoat dong cong
ching nhu chuyén doi sang bét budc sir dung
phan mém... cho thiy, thay d6i nay ludn gay
ra tam 1y dé chimg, ludng Iy, khong san sang
chap nhan va st dung cai moi. Pay 1a mot tré
ngai 16n trong qua trinh trién khai CCDT, dic
biét trong giai doan dau, va can su quyét tim
céc co quan, tO chtrc ¢6 lién quan, dic biét 13
cac co quan quan ly nha nuéc nhu Bo Tu
phéap va S¢ Tu phap dia phuong.

Bén canh do, tinh trang gidy to gia hién

11 http://xahoithongtin.com.vn/vien-thong-cntt/201703/viet-nam-o-dau-tren-ban-do-internet-the-gioi-

559359/.

12 https://viettimes.vn/viet-nam-dung-o-dau-tren-ban-do-internet-toc-do-cao-cua-the-gioi-297949 html.

13 https://www.internetworldstats.com/stats3.htm.
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nay trong hoat dong cong chu:ng dang tré
thanh van nan, dac biét la gia giay to ching
nhan quyen so hitu, quyén sir dung tai san.
CCV chu yéu st dung k¥ niang va kién thtrc
dé nhan dién gidy to gia khi thyu Iy hod Ny
cong chu’ng Noi cach khac, CCV phai tiép
xuc tryc tiép voi gidy to ban glay, st dung
cac giac quan de tim kiém cac diu hiéu bao
mat hodc dau vét gia mao. Neu thuc hién
CCDT ma khong c6 thong tin vé chu s6 hiru
that, vé ngudn gbc tai san tir phla CO quan
quan ly dat dai thi nguy co bi gia mao la rat
cao, lam anh huong dén hoat dong nghé
nghiép cua CCV cling nhu tinh an toan cua
giao dich. Tuong tu, tinh trang gia mao nguoi
yéu cau cong chung ciing dang ngdy cang
tang, trong khi co s¢ dir li¢u cong chung
chua thé két ndi vo1i dir liéu dan cu nén CCV
van phai dua vao viée kiém tra gidy to nhan
than ban gidy dé xac dinh tinh that, gia cua
gidy to. Py 1a mot nguyén nhan rat 16n gay
tam 1y dé dat khi trién khai CCDT.

Ngoai ra, theo quy dinh cua Luat Cong
chirng, Van phong cong chu’ng la doanh
nghiép, nén ludn co6 su can doi veé chi phi va
lgi nhuédn. Trong khi do6, chi phi cho viéc
trién khai CCDT du kién s& cao. O cac d6
thi, noi c6 nhiéu giao dich, doanh thu tir hoat
dong cong ching c6 thé bu dép cho chi phi
dau tu, Van phong cong chimg c6 thé sin
sang dau tu dé ning cao chit lugng hoat
dong cua minh. Tuy nhién, tai cac ving co
sO luong hop dong, giao dich khong cao, chi
phi cho trang thiét bi, duong truyen dé
thuc hién CCDTsé€ 1a mdt trd ngai anh hudng
dén quyét tam ap dung cong chimg dién tir
clia to chirc hanh nghé cong chimg.

3. Kién nghi

Nhu da phan tich trén day, CCDT la mot
xu thé chung trong hoat dong cong ching
trén toan thé giéi va Viét Nam ciing khong
nam ngoai xu thé d6. Hon thé nita, nhu cau
CCDT tai Viét Nam 1a mot nhu cau c6 that,
dic biét v6i nguoi yéu cau coéng ching &
nudc ngoai, thudng xuyén di chuyén hoic
mudn giam chi phi vé thoi gian, chi phi va
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cong suc di lai... Déi v6i co quan quan ly
nha nudc vé hoat dong cong ching va to
chirc xi hoi - nghé nghiép ctia cong chiig
vién thi CCDT la mot cong cy hitu hiéu
trong vi¢c quan ly hoat dong cong ching,
thong qua viéc kiém tra, klem soat cac budc
cong chimg trong phan mém. Pé thuc hién
cong ching dién tir tai Viét Nam, ching t61
kién nghi mot sd giai phap sau:

Mot la, xay dung hanh lang phap ly cho
CCDT:

Hanh lang phdp 1y cho CCDT khong
nén va khong thé chi ding lai & Luat Cong
ching (chii yéu quy dinh vé hinh thuc va
trinh tu, thu tuc thuc hién cong ching), ma
can c6 sy thay d6i co ban vé gia tri va cach
st dung van ban cong chung dién tr vdi cac
thu tuc khac ma van ban cong chiing 1a mot
thanh phan “dau vao” (nhu thu tuc dang ky
quyén so hitu, s dung tai san sau khi
chuyén nhugng, tha tuc ndp thué...). bé thuc
hién duoc diéu nay, tat yéu 1a quy dinh vé
cac thu tuc hanh chinh va thu tuc (khong
phai hanh chinh) cua t6 chtrc ¢6 lién quan
(t6 chuc tin dung..) cling can thay d01 cho
phép nhén va xu ly ho so dién tir. Diéu nay
dan dén mot thay doi 16n trong toan bo hé
théng phap luat Viét Nam, dac bié¢t la cac
quy dinh vé dat dai, dan sy, nha &, thuong
mai, doanh nghiép, thué.

Ngay 08/4/2020, Chinh phu da ban hanh
Nghi dinh s6 45/2020/ND-CP vé vé thuc
hién tha tuc hanh chinh trén moéi truong di¢n
tir, trong d6 c6 quy dinh vé yéu cau ching
thuc ban sao dién ti tir ban chinh giéy to, tai
liéu (chimg thuc ban sao tir ban chinh 1a mdt
trong cac chirc nang cia CCV). PBay la mdt
quy dinh méi, hét stc phu hop ctia Chinh
phu trong tién trinh xdy dyng Chinh phu
dién tir va cung cap dich vu cong truc tuyén.
Tuy nhién chimg thuc tir ban chinh chi 1a
mot thil tuc trong rat nhiéu thu tuc thudce
thAm quyén CCV. Mot sy thay doi 16n hon
trong hé théng phap luat 1a hét sirc can thiét
dé Vviét Nam xay dung duogc thé ché cho
CCDPT.
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Hai la, xdy dung nén tang kj thudt cho
CCPT:

Nhu d4 phén tich & cac phan trén, dé co
CCDT, nén tang k¥ thuat (Internet, phﬁn
mém...) 1a rit quan trong. Nén tang k¥ thuat
cho cong ching dién tor khong chi dung lai
trong pham vi cac to chirc hanh nghé cong
ching ma can két ndi véi cac t6 chirc khac
nhu co quan dang ky dét dai, co quan thué,
cac to chire tin dung... dé tré thanh mot
mang ludi chia sé va lién két thong tin. Bén
canh do, viéc két néi duoc dit liéu vé dan cu,
bat dong san voi co so dir lidu cong chimg,
co ché va hé thong bao mat thong tin cong
churng cling nhu bao dam an toan cho chit ky
dién tur trén van ban cong ching dién tu, la
yéu t6 then chét ¢¢ CCPT c6 hiéu qua, dic
biét trong tinh hinh véan nan gidy to gia, lira
ddo... nhu hién nay.

Véi diéu kién cta Viét Nam hién nay,
khi ma viéc Gmg dung ciing nhu diéu kién
dé tmg dung cong nghé thong tin trong hoat
dong cong chung ¢ cac dia phuong khac
nhau, thi viéc xay dung mot nén tang chung,

TIEP CANDICH VU Y TE ...

cac co so cham soc y té cho ngudi dan dia
phuong cting nhu nguoi lao dong tai cac khu
cong nghiép bang céac co ché khuyén khich,
hd trg, wu dii cu thé.

Thir nam, diy manh dﬁu tu nang cao
chuyén mén ky thuat y té va tin hoc hoa;
trong d6, dau tu, nang cap trang thiét bi, co
s& vat chat va nhan luc cho hé thong kiém
chuan-tham chiéu dam bao chét luong quan
trac moi truong lao dong, giam sat sire khoe,
sang loc, phat hién, chan doan sém bénh
nghé nghiép;

Thir sdu, xay dung co ché, bién phap
thanh tra hiéu qua hon véi cac sai pham vé
y té nhur t6 chirc thanh tra dot xuat, phdi hop
v6i cac co quan co lién quan cung to chic
thanh kiém tra.

i
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thdng nhat cho ca nudc 1a rat kho kha thi.
Do d6, can ¢6 co ché khuyén khich dé trudc
mat cac dia phuong c6 diéu kién tot hon
(nhu Ha Noi, Tp. HO Chi Minh...) c6 thé
trién khai CCDT, it nhét 1a ddi véi cac giao
dich vé bat dong san - 1 nhiing giao dich
dugc cong ching theo thim quyén dia hat-
tai tirng dia phuong, tr d6 rat kinh nghiém
va nhan rong mo hinh ra toan qudc vao thoi
diém thich hop

Ba la, ndang mirc do phu song va swr dung
Internet trong pham vi ca nudc:

Hoat dong cong ching khong chi dién
ra ¢ cac do thi lon, ma c6 ¢ tat ca cac dia
phuong, do do, tam nhin xay dung CCDT
can c6 19 trinh trlen khai dén tat ca vung,
mién cta TH quoc.

Pé thuc hién dugc diéu do, timg budc
nang cao chit luong cua ha ting mang luéi
Internet va muc d9 sir dung Internet cling
nhu kha ning truy cdp Internet dé tat ca
nguoi dan & moi khu vyc khi c6 nhu cau
déu c6 thé sir dung CCPT céan phai duoc
thuc hién m

(Tiép theo trang 40)

Thir bay, nang cao hi¢u qua tuyen
truyén, pho bién chinh sach phap luat véy té
trude hét 1a véi cac doanh nghiép dé doanh
nghiép chu dong thuc hi¢n trach nhi¢m cua
minh trudc phap ludt, trude nguoi lao dong;
voi ngu:m lao dong, nang cao hiéu biét dé ty
bado vé cac quyén va loi ich chinh dang cua
ban than.

Hiéu qua cta chinh sach y té can phai
tinh dén kha néng tiép can dich vu y té cua
ngu’orl dan, ctia nguoi lao dong Nha nude,
cac doanh nghiép, xa hoi can day manh dau
tu Von nhén luc, khoa hoc ky thuét dé phat
trién dich vu y té, nang cao chét luong phuc
vu va dam bao gia thanh hop ly Mot chién
lugey té hiéu qua s& gop phan vao xay dung
hé thong an sinh xa hdi hi¢u qua tao dong
luc cho su 6n dinh va phat trién cta xa hoi m
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1. Phi bao tri nha chung cw

Piéu 108 Luat Nha & nim 2014 (Luat
Nha &) va diém b khoan 1 Diéu 3 Mau hop
d6ng mua ban cin ho chung cu thuong mai
ky gitta chu dau tu (CDT) va nguoi mua cin
ho kém theo Thong tu s 03/2014/TT-BXD
ngdy 20/02/2014 (Thong tu s6 03) sira d01
bd sung Diéu 21 cua Thong  tu s6
16/2010/TT-BXD quy dinh cu thé va hudng
dan thyc hién mot s6 ndi dung ctia Nghi dinh
s& 71/2010/NB-CP ngay 23/06/2010 quy
dinh chi tiét va huéng dan thi hanh Luat Nha
o0 nam 2005, quy dinh phi bao tri nha chung
cur ¢6 nhiéu chu sé hiru duge xac dinh thong
qua céc ti€u chi sau day:

Thi nhdt, phi bao tri phan sé hitu chung
cua nha chung cu ma ngudi mua hoac thué

nha phai ndp 1a 2% gid tri can hd hodc dién
tich khac.

Thir hai, thoi diém nguoi mua hodc thué
nha phai dong phi bdo tri nha chung cu 1a khi
nhan ban giao nha va dugc quy dinh 1o
trong hop dong mua ban, hop dong thué
mua. Ngay tai thoi diém nhan ban giao nha,
nguo1 mua hodc thué s€ phai ndp toan bo phi
bdo tri nha chung cu cho CDT.

Thir ba, chu s¢ hitu ¢6 trach nhiém dong
g6p thém kinh phi bdo tri tuong Gng véi
phan dién tich thudc so hitu riéng clia timg
chu sé hiru khi phi bao tri thuc hi¢n bao tri
khong du. Bao tri nha chung cu bao gdm bao
tri phan s hitu riéng va bao tri phan sé hiru
chung. Chu s¢ hiru nha chung cu ¢6 trach
nhiém bao tri phan so hitu riéng va dong gop
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phi bao tri dé thuc hién béo tri phén sO hitu
chung cua nha chung cu'.

Nghi dinh s6 71/2010/ND-CP ngay
23/06/2010 quy dinh chi tiét va huéng dan
thi hanh Luat Nha ¢ ndm 2005 (Nghi dinh sb
71) quy dinh ngay trong ndi dung hop dong
mua ban nha ¢ dugc CDT xﬁy dung mai, phi
bao tri nha chung cu 2% tién ban nha ¢ la
mot trong nhitng diéu khoan bét budc duoc
ghi nhan?. Ngay tai Mau hop dong mua ban
can h chung cu thwong mai ky gitra CDT va
ngudi mua can hd kém theo Thong tu s6 03,
phi bao tri phan s¢ hiru chung ctia nha chung
cu la gia tri 2% gid ban can ho va duge thé
hién 16 bang dong Viét Nam.

Theo quy dinh cua Luat Nha ¢ va Thong
tu s6 03, viée thu phi bao tri nha chung cu
duoc thyc hién thong qua hai bude chinh, cy
thé:

Buée mét, CPT ¢6 trach nhiém triec tiép
thu phi tir ngum mua hodc thué. Trong thoi
han 07 ngay, ké tir ngay thu phi bao tri nha
chung cu cua ngudi mua, thué can h hoac
dién tich khac trong nha chung cu, CDT gui
vao tai khoan tién gui tiét kiém mo tai to
chtrc tin dung dang hoat dong tai Viét Nam
dé quan ly khoan ph1 nay va dong thoi thong
bao cho co quan quan 1y nha ¢ cap tinh noi
c6 nha chung cu biét;

Buoc hai, CPT co trach nhiém chuyén
giao phi bao tri nha chung cu sang Ban quan
tri (BOT). Trong thdi han 07 ngay, ké tur
ngay BQT dugc thanh 1ap, CDT va BQT nha
chung cu thong nhét 1ap ho so quyet toan s6
liéu phi bao tri. Can ctr vao so li€u hai bén
thdng nhét, CDT c6 trach nhiém chuyén phi
bao tri nha chung cu thudc dién phai chuyen
giao theo quy dinh ctua phap luat vé nha &
sang BQT thong qua hinh thic chuyén

khoan. Phi bao tri ma CDT chuyen giao sang
BQT gbm ca lai suat tién gu’l va CDT phal
c6 thong bao cho co quan quan ly nha ¢ cap
tinh biét’.
2. Trach nhiém ciia Chii diu tw, Ban quan
tri nha chung cw trong quan ly, sir dung
phi bao tri nha chung cw

Nhu d3 dé cap o trén, theo quy dinh Luat
Nha & hién hanh, chii thé tam thoi quan 1y,
st dung phi bao tri nha chung cu la CDT;
sau do, khoan phi nay dugc ban giao sang
BQT*. Theo diém k khoan 2 Diéu 5 Mau hO’p
dong mua ban can h¢ chung cu thuong mai
ky glu:a CDT va nguoi mua kem theo Thong
tu s0 03, CDT phai thuc hién nhiém vu cua
BQT kh1 nha chung cu chua thanh 1ap BQT.
Do d6, truéce hét, can dinh danh rd rang mo
hinh BQT nha chung cu theo quy dinh cua
phap luat. M6 hinh BQT nha chung cu cén
phai thong nhat nham tao sy tin tuong, an
tam cho CDT, ciing chinh 1a co s¢ dé CBT
thyc hién nhiém vu (khi BQT chua thanh
1ap). Truge ddy, khoan 1 Diéu 12 Quyét dinh
sO 08/2008/QD BXD quy dinh thanh phan
BQT nha chung cu bao gom: dai dién chu s&
hiru, nguoi s dung nha chung cu va dai dién
CDT hoac don vi quan ly nha chung cu.
Theo do, BQT nha chung cu la td chirc dai
dién chu s¢ hiru chung cu va hoat dong theo
nguyén tic tap thé, quyét dinh theo da sb.
Hién nay, Luat Nha ¢ va Thong tu s
02/2016/TT-BXD khoéng quy dinh BQT
chung cu 13 6 chire dan chii co s hay t6 chirc
chuyén mon, ma xac dinh thanh vién BQT
nha chung cu phai la chu s¢ hitu dang st dung
nha chung cu, dugc bau tai Hoi nghi nha
chung cu lan daus; BQT nha chung cu duoc
thanh 1ap dua trén sy thong nhét y y chi cua cu
dan théng qua s phiéu biéu quyét dién ra tai

1 Khoan 2 Piéu 11 Théng tu s6 02/2016/TT-BXD ngay 15/02/2016 ban hanh quy ché quén 1y, sir dung nha

chung cu.

2 Khoan 2 Piéu 63 Nghi dinh s6 71/2010/ND-CP ngay 23/06/2010 quy dinh chi tiét va huéng dan thi hanh

Luét Nha 6.
Khoan 1 Piéu 109 Luat Nha & nim 2014.
Piéu 109 Luat Nha ¢ nam 2014.
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hoi nghi nha chung cu lan dau®; BQT nha
chung cu 14 t6 chuc dai dién cho quyen loi,
nguyén vong cua toan by cu dan, c6 quyén va
nghia vu duya trén quyét dinh ctia hoi nghi
chung cu’. CDT thyc hién trach nhi¢m cta
BQT nha chung cu ciling can lang nghe
nguyén vong cia cu dan dé ra quyét dinh.

Ngay tir thoi diém thanh 1ap BQT nha
chung cu, CDT s€ ban giao cho BQT khoan
ph1 bao tri. Médc du phap luét khong quy dinh
viec thanh lap, t6 chirc, hoat dong cua Ban
klem soat chung cu nhung trén thuc tién,
nhiéu chung cu da ty bau ra t6 chirc nay®.
Ban kiém soat dugc bau ra theo nguyen vong
cua cu dan nham bao vé quyen loi cua minh,
chéng lai tinh trang lam quyén cua BQT nha
chung cu. C6 the n6i, Ban kiém soat ra doi
tor chinh thuc tlen hoat dong kém hi¢u qua
ciia BQT va mét 1ong tin cua cu dan.

CDT vi pham trach nhiém ban giao phi
bao tri nha chung cu s€ bi xir Iy theo Nghi
dinh s6 139/2017/ND-CP thong qua cac ché
tai sau day:

- Xu phat vi pham hanh chinh: CDT s¢&
bi phat tién tir 100 triéu dén 150 triéu do
khong ban giao, chdm ban giao, ban giao
khéng day du hodc ban giao khong dung dbi
tugng nhan kinh phi bao tri va bién phap
khéc phuc hau qua dbi véi vi pham nay 1a
CDT bi budc ban giao ngay phi bao tri cho
BQT".

- Trong truong hgp CDT khong ban giao
phi béo tri nha chung cu hodc ban glao
khong day da, khong dung han, BQT co
quyén d& nghi Uy ban nhan dan cap tinh,

THUC TIEN PHAP LUAT

thanh phd noi ¢6 nha chung cu yéu cau CDT
ban giao. Néu qua thoi han 15 ngdy ra vin
ban yéu cau, CDT van khong thyc hién thi
don vi nay c6 trach nhiém ban hanh quyét
dinh cudng ché thu hoi'°.

Mau hop déng mua ban cin ho chung cu
thuong mai ky gitra CDT va ngudi mua kem
theo Thong tu s6 03 khong quy dinh thém
bat ky ché tai xur phat nao d6i v6i hanh vi vi
pham trach nhiém ban giao phi bao tri cua
bén ban. Xir phat vi pham hanh chinh bang
hinh thirc phat tién va quyén dé nghi Uy ban
nhan dan cdp tinh, thanh phd noi c6 nha
chung cu yéu ciu CDT ban giao 13 hinh thtc
xtr phat duy nhat dugc ap dung khi CDT vi
pham trach nhiém.

3. Thuc trang quan ly, sit dung phi bao tri
nha chung cw

Theo Bao céo thyc trang va giai phap vé
cong tac quan ly van hanh nha chung cu trén
dja ban thanh phd H6 Chi Minh (TP. H Chi
Minh), S¢ Xay dung TP. H6 Chi Minh tiép
nhén tir 63 chung cu do Uy ban nhan dan cac
quan, huyén bao cao tranh chip vé quan Iy,
sir dung phi bdo tri nha chung cu 1a loai tranh
chap nhiéu th hai (chiém 17/63 nha chung
cu)''. Trong d6, ndi dung chi yéu la CDT
khong déng phi bao tri nha chung cu ddi voi
phan dién tich thudc s¢ hitu riéng hoic phan
dién tich can hg chua ban va CDT khong ban
giao phi bao tri nha chung cu cho BQT.

Theo s6 liéu thong ké cua B Xay dung
gitta ndm 2019, trong 458 vu tranh chp tai
cac dy an nha chung cu'2 c6 68 vu tranh chap

6 Pham Minh Dtic, Mot s6 van dé phép 1y vé viéc thyc thi quyén so hitu trong nha chung cu, Tap chi Dan chu
va Phap luat dién tur, https://tcdcpl.moj.gov.vn/qt/tintuc/Pages/xay-dung-phap-luat.aspx?ItemID=235, truy

cap ngay 5/6/2019.

7 Diém b khoan 4 Piéu 13 Thong tu sb 02/2016/TT-BXD.

8 Ngoc Mai, Khiing hoang 1ong tin, dan chung cu bau ban kiém soat, https://cafef.vn/khung-hoang-long-tin-
dan-chung-cu-bau-ban-kiem-soat-20190729085601343.chn, truy cap ngay 5/6/2018.

9 Piém b khoan 7 Diéu 66 Nghi dinh s 139/2017/ND-CP, Biéu 37 Nghi dinh s6 99/2015/ND-CP huéng dan

luat Nha ¢ nam 2014.

10 Piéu 37 Nghi dinh s6 99/2015/ND-CP hudng din Luat Nha ¢ nam 2014.

11 Nguyén Thanh Hai, Thyc trang va giai phap vé cong tac quan 1y van hanh nha chung cu tén dia ban TP. H)
Chi Minh, https://soxaydung.hochiminhcity.gov.vn/web/vi/-/thuc-trang-va-giai-phap-ve-cong-tac-quan-ly-
van-hanh-nha-chung-cu-tren-ia-ban-thanh-pho-ho-chi-minh?inherit, truy cap ngay 6/6/2020.
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(chiém khoang 10.3%) lién quan dén viéc
quan ly, st dung phi bao tri nha chung cu.
Tai thanh phd Ha Noi, c6 254/492 chung cu
(chiém 52%), c6 33/82 chung cu téi dinh cu
(chiém 40%) ma CDT chua ban giao phi bao
tri cho BQT nha chung cu'®. Gia tri phi bao
tri nha chung cu phu thudc vao gia ban hodc
gi4 thué nha nén tai cac thanh phd 16n — noi
tap trung nhiéu chung cu c6 gia tri cao, viéc
tranh chap phi bao tri cang trd nén gay gat'*.
Trudc tinh hinh nay, cin ct Chi thi sb
29/CT-TTg ngay 09/10/2018 cua Thu tudng
Chinh phu vé viéc tang cuong hi¢u luc qua
1y nha nude ddi voi cong tac quan 1y, van
hanh, st dung nha chung cu, B trudéng Bo
Xay dung di ky Quyét dinh s6 980/QD-BT
ngay 18/11/2019 vé ké hoach thanh tra cong
tac st dung phi bao tri ndam 2020'". Nhin
chung, da sb nhirng tranh chap, khiéu nai
lién quan dén quan 1y, st dung phi bao tri
chung cu 1a do CDT khong ban giao, cham
ban giao hoic chi ban giao mdt phan phi bao
tri cho BQT!.

Theo khao sat hién nay, da sb cac kién
nghi dang tai trén phuong ti¢n thong tin dai
ching vé cach thirc thu phi bao tri nha chung
cu huéng dén mot trong hai phuong an sau

12 Xem Tu Uyén,

day: (i) Bai bo hoan toan vi¢c thu phi bao tri
nha chung cu'” hodc (ii) Gitr lai viéc thu phi
bao tri nha chung cu nhung thay doi cach thu
bang cach chia nho va thu theo thang hoic
quy'®. Pién hinh theo Cong vin s6 45/CV-
HoREA cua Hiép hoi Bat dong san TP. HO
Chi Minh (HoREA)" vé thyc hién phap luat
vé quan 1y, stir dung phi bao tri nha chung cu
hién nay theo huéng can bii bé quy dinh
ngudi mua nha phai déng phi bao tri bang
2% gi4 tri hop dong mua ban nha tai thoi
diém nhan nha. Hiép hoi Bat dong san cho
rang, quy dinh nay khong can thiét, khong
hop 1y va tao ganh néng cho ngudi mua nha.
Quy dinh chu s¢ hitu nha chung cu phai
dong kinh phi bao tri 2% trong thoi han 60
thang (5 nam, ciling thuong 1a thoi diém két
thic cong tdc bao hanh nha chung cu). Do
d6, Hiép hoi Bat dong san kién nghi stra doi
vé muc dong phi bao tri nha chung cu nén
chia déu hang thang.

Tuy nhién, chung t6i cho ring, ca hai
phuong an néu trén 1a chua hop 1y vi ly do
sau day:

Thir nhat, xuat phat tir vai tro quan trong
cta phi bao tri nha chung cu dbi véi cude
song 6n dinh cua cu dan.

“Bo Xay dung: Siét chat quan 1y van hanh st dung nha chung cu”,

http://tapchitaichinh.vn/thi-truong-tai-chinh/bo-xay-dung-siet-chat-quan-ly-van-hanh-su-dung-nha-chung-

cu-308428.html, truy cap ngay 5/6/2020.

13 Doan Thanh, Thanh tra quan 1y, st dung phi bao tri nha chung cu: dimg dé tiéu cuc nay sinh tiéu cuc,

14

15
16
17

18

19

92

http://kinhtedothi.vn/thanh-tra-quan-ly-su-dung-phi-bao-tri-nha-chung-cu-dung-de-tieu-cuc-nay-sinh-tieu-
cuc-358066.html, truy cap ngay 3/6/2020.

Gia Huy, Quan 1y, van hanh chung cw, nhan dién 16 hong, http://tapchitaichinh.vn/tai-chinh-phap—luat/quan—
ly-van-hanh- chung cu-nhan-dien- lo hong-308872. html truy cap ngay 03/6/2020.

Xem thém diém d Muc 1 Chi thi s6 29/CT-TTg yéu cau B Xay dung phdi hop v0i céc dia phuong tang
cuong cong tac kiém tra, thanh tra viéc thuc hién cac quy dinh cua phap luat vé quan 1y, van hanh nha
chung cu, kip thoi phat hién va xu Iy nghiém céc sai pham theo thim quyen

Mai Thanh - Cao Cudng, Sé Xy dung Thanh phd H6 Chi Minh: Tong két cong tic quan 1y nha chung cu
trén dia ban Thanh phd, https://soxaydung.hochiminhcity.gov.vn/web/vi/-/so-xay-dung-thanh-pho-ho-chi-
minh-tong-ket-cong-tac-quan-ly-nha-chung-cu-tren-ia-ban-thanh-pho?, truy cap ngay 6/6/2020.

Xem “Quy bao tri chung cu bi chiém dung: TP. HCM kién nghi x6a quyén thu cua chi dau tu”,
https://vtv.vn/kinh-te/quy-bao-tri-chung-cu-bi-chiem-dung-tphcm-kien-nghi-xoa-quyen-thu-cua-chu-dau-
tu-20200527143225922 . htm, truy cap ngay 5/6/2020.

Cong vin s6 45/CV-HoREA vé thyc hién phap luat vé quan 1y, st dung kinh phi bao tri nha chung cu hién
nay.

Hiép hoi Bat dong san TP. H Chi Minh chiu sy quan 1y nha nude ciia Uy ban nhan dan thanh phd va S&
Tai nguyén va Mai truong theo Quyét dinh sb 270/QD-UBND ngay 19/01/2011 vé phé duyét Dicu 1é T6
chire va hoat dong cuia Hiép hoi Bat dong san TP. H6 Chi Minh.
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Phi bao tri nha chung cu 2% la khoan
phi can dugce coi trong va duy tri*. Theo quy
dinh tai Diéu 108 Luat Nha ¢ nim 2014, phi
bao tri nha chung cu danh cho viéc bao tri
phan s0 hitru chung ctia nha chung cu co
nhleu chu s¢ htru. Chinh vi chung cu c6
nhiéu ngu:ol s¢ hiru nén vi¢c bdo tri chung
cu gilp cai thién tinh trang Xuong cap sau
mot thoi gian di vao hoat dong nham g1am
thiéu cac thiét hai vé ' nguoi va tai san ¢ thé
xdy ra. Chi mot sy 6 nho nhat xay ra c6 thé
anh huong den toan by cu dan’'. Ngoai ra,
theo tinh than Nghi dinh sO 46/2015/Nb-CP
ngay 12/05/2015 vé quan Iy chat luong va
bdo tri cong trinh xdy dung® va diém c
khoan 1 Piéu 126 Luat Xay du’ng nam 2014
quy dinh chu s¢ hitu hoac nguoi quan ly st
dung cong trinh c6 trach nhiém bdo tri cong
trinh xay dung. Do do, phi bao tri nha chung
cu 1a khoan thu can thict phai dugc duy tri.

Thir hai, xuat phat tr viéc huy dong ph1
bao tri nha chung cu moi thang hodc moi
quy tir cur dan tiém 4n nhiéu rui ro.

Thoat nhin, phuong an “Quy dinh chu
O hitu nha chung cw phai dong phi bao tri
2% nay trong thoi han chia déu 60 thang”
s€ giup giam ganh ndng ban dau cho cu dén,
tranh tinh trang CDT chiém doat ph1 bao tri
nha chung cu. Theo phuong an nay, BQT
nha chung cu phai c6 trach nhiém thu phi
bao tri nha chung cu cta hang tram ho dén
moi thang, hodc tham chi moi quy. Tuy
nhién, vuéng mic rat 16n la viée huy dong
phi tir cur dan, sau thoi diém ban giao nha 13

20 Pham Minh B, tldd.
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van dé vo cung kho khan®. Phap luat chua
du li¢u dugc phuong an xur ly trong truong
hop: cu din khong giao ndp phi, ché tai XU
1y, chu thé xir 1y, phuong thire xir ly Pién
hinh 1a 474 chung cu cii duoc xdy dung
trude nam 1975 tai TP. HO Chi Minh déu c6
hién tuo’ng nut, [n, bong tréc, cbt thép bi an
mon, mai bé tong cot thep va tuong bao
chung cu bi xudng cip xay ra tinh trang
tham dot nghlem trong nhung khong c6 phi
bao tri, kho van dong cu dan dong gop phi
béo tri, stra chita**. Do do, chinh quyén dia
phuong hién dang ding ngéan sach dé thuc
hién cong tac bao tri chung cu, va dang thuc
hién chuong trinh cai tao, xdy dung lai dé tai
dinh cu cho cac h6 dan?.

Hon nira, phap luét vé nha ¢ hién ‘nay
cling chwa quy dinh vé phuong an cy thé thu
phi ting thang, tirng quy tor cu dan. Trong
truong hop chung cu ¢o lugng can ho 16n thi
phuong an nay s& phat sinh nhiéu hé luy dan
dén tri hodn viéc bao tri nha chung cu, quyén
lgi cua tung h dén s€ khong duge dam bao
mot cach dong déu. Trong khi thyc tién cho
thay, nhiéu hang muc dé& phat sinh viéc bao
tri sém nhu thang may, hé thong cap dién,
cAp ga, cap nudc, bé phdt, ctru hoa. .. Do do,
phap ludt quy dinh dong phi bao tri 2% ngay
tai thoi di€ém ban glao nha la hop ly, tranh
kha nhiéu ric rdi & giai doan sau.

Thi ba, CDT vi pham trach nhiém ban
giao phi bdo tri nha chung cu trong hop dong
mua ban can hg chung cu thwong mai ky
gitta CDT va nguoi mua.

21 Xuén Anh, phi bao tri chung cu va nhimg diéu ai cﬁng biét, https://blog.rever.vn/phi-bao-tri-chung-cu-va-

22

23

24
25

nhung dieu-khong-phai-ai- cung- blet truy cap ngay 4/6/2020.

Nguyén Anh Diing, Mot sé yéu t6 anh huong dén cong tic bao tri cong trinh xdy dung,
http://ce.tlu.edu.vn/khoa-hoc-cong-nghe/mot-so-yeu-to-anh-huong-den-cong-tac-bao-tri-cong-4705, truy
cap ngay 5/6/2020.

Phong Quan 1y nha va cong s&, So bd vé két qua kiém tra tinh hinh quan 1y, st dung, cong tac bao tri phan
s¢ hiru chung, an toan di€n, an toan phong chdy chira chdy, hoat dong ctia Ban quan tri nha chung cu va
nghia vy cta chu dau tu trong qua trinh ban giao, van hanh nha chung cu,
https://soxaydung.hochiminhcity.gov.vn/web/vi/-/so-bo-ve-ket-qua-kiem-tra-tinh-hinh-quan-ly-su-dung-
cong-tac-bao-tri-phan-so-huu-chung-an-toan-ien-an-toan-phong-chay-chua-chay-hoat-ong-cua-ban-quan-?
inherit, truy cap ngay 6/6/2020.

Phong Quan ly nha va cong so, tldd.

Cong vin s6 45/CV-HoRE V/v tham luan vé thyc hién phap luat vé quéan 1y, sir dung kinh phi bao tri nha
chung cu hién nay.
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Diém b khoan 3 Diéu 3 Mau hop dong
mua ban can ho chung cu thuong mai ky
gnra CDPT va nguoi mua kém theo Thong tu
s0 03 quy dinh: Bén mua c6 trach nhi¢ém
thanh toan cho Bén ban trudc thoi diém ky
bién ban ban giao can ho. Hai bén phal cung
nhat tri rang, CDT c6 trach nhiém gu:1 khoan
tién ndy vao tai khoan riéng ciia ngan hang
thuong mai trong thoi han 07 ngay, ké tur
ngay thu phi cia Bén mua. Bén ban co trach
nhiém ban giao khoan phi nay cho BQT
trong thot han t6i da la 30 ngay, ké tir ngay
co quyét dinh cong nhan BQT. Tuy nhién,
diéu khoan cuia Mau h0’p dong lai cho phep
Bén mua va Bén ban c¢6 thoa thuén thong
nhit ¢&& CDT tam quan Iy khoan phi nay.

Thong qua quy dinh nay, tac gid cho
rang, hai bén co thé chon mét trong hai cach
sau: (1) Bén ban c6 trach nhiém ban giao
khoan phi nay cho BQT nha chung cu theo
quy dinh t01 da la 30 ngay; (ii) Hai bén cung
thong nhat dé Bén ban tam thoi quan 1y (thot
han c6 thé qua 30 ngay ké tir ngay BQT nha
chung cu duge thanh 13p). Tuy nhién, ca hai
cach nay déu glong nhau la du thoi glan Bén
ban ty nam glu: la bao lau thi thoi gian quan
ly khodn phi nay ctia Bén ban chi 1a tam thoi
va phai thyc hién ban giao sang BQT nha
chung cu theo thoa thudn. Va hai bén can
phai thoa thuan thdng nhét cu thé thoi gian
dé Bén ban tam thoi quan 1y trong hop dong
mua ban nha. Cling theo quy dinh tai diémn
khoan 2 Diéu 5 Mau hop dong nay, CDT
phai ndp kinh phi bao tri 2% theo quy dinh
cua phap luat d6i véi phan dién tich thudc s
hitu riéng cua Bén ban va chuyen toan b phi
bao tri da thu ctia Bén mua vao tai khoan tai
ngan hang va giao cho BQT nha chung cu
theo ding thoa thuén tai diém b khoan 3
Diéu 3 Mau hop dong mua ban nha & da néu
o trén. CDT khong duoc lya chon phu’ong
an tu quan Iy ma bt budc phai chuyén giao
sang BQT nha chung cu.

Tuy nhién, trén thyc té, cac CDT thuong
soan thao hop dong khong dung véi quy

26 Khoan 2 Piéu 2 Thong tu s6 03/2014/TT-BXD.
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dinh cia Mau hop déng mua ban can ho
chung cu thuong mai ky gitta CPT tu va
ngudi mua kém theo Thong tu s6 03. Cu thé,
diém m khoan 5.2 Diéu 5 quy dinh vé quyén
va nghia vu ciia Bén ban tai hgp dong mua
ban can ho Vinhomes Central Park cta cong
ty co phan dau tu xay dung Tén Lién Phat
va diém n khoan 6.2 Diéu 6 quy dinh vé
quyén va nghia vu ciia Bén bdn tai hop dong
mua ban can h¢ chung cu Beons Sudi Tién
cua cong ty co phan dia 6c Bcons déu cung
¢6 diéu khoan quy dinh nhu sau: Bén ban ¢o
nghia vu ndp phi bao tri phan s& hitu chung
nha chung cu theo quy dinh cua phap luat,
tu chiu trach nhiém quan ly st dung hodc
giao cho BQT nha chung cu quan ly str dung
theo thoa thuén tai Hop dong nay Nhu vay,
diéu khoan quyen va nghia vu ctia Bén ban
trong Hop dong mua ban nha & ctia hai cong
ty hoan toan trai voi Diéu 109 Luat Nha &
nam 2014; diém b khoan 3 Diéu 3, diém n,
khoan 2 Piéu 5 Mau hop ddng mua ban cin
ho chung cu thuong mai ky gitta CDT va
ngudi mua kém theo Thong tu s6 032, vi
trong toan bo Hop dong, khong co bat ky
diéu khoan néu vé két qua sy thoa thudn cua
hai bén vé viéc quan ly, sir dung hodc ban
giao phi bdo tri nha chung cu.

Tuong tu tai diém n, khoan 5.2 Piéu 5
quy dinh vé quyén va nghia vu cua Bén ban
theo Hop dong mua ban can hd Golden
River cta cong ty c6 phan dau tu dich vu
thwong mai TP. HO6 Chi Minh ciing c6 nhiing
diéu khoan vé phuong thac thu phi béo tri
tu’ong tu hop d6ng mua ban can ho cua cong
ty co phan dau tu xay dung Tan Lién Phat.
3. Kién nghi

- Bé bao dam phi bao tri chung cu duoc
st dung ding myc dich, hi¢u qua, tac gia cho
rang, can ap dyng bién phap ngan chan CDT
chiém dung khoan phi bao tri trong thoi gian
nam giir trudc khi ban giao. Vi vy, can sira
d6i khoan 1 Diéu 109 Luat Nha ¢ nim 2014
theo huéng quy dinh tai thoi diém ban giao

(Xem tiép trang 64)
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1. Pit van dé

Tém tit:

Tinh phép Iy cua hoat dong huy dong d(’)ng g6p cuu tro khong thong
qua to chuc chuyen nghi¢p tai Viét Nam gan day nhén dugc su quan
tam 16n tr cong chung Tai céc qudc gia theo hé thong phap luat Anh-
My, mdt nguoi co thé tach tai san ciia minh thanh nhitng san nghiép
khac nhau duéi hinh thirc tin thac dé phuc vu cho nhléu muc dich,
trong d6 c6 muc dich tir thién. Tuy nhién, nhung quy tac ludt tai san
hién hanh cua Viét Nam khong cong nhan viéc mot chu thé c6 thé cung
lac ¢ nhiéu hon mét san nghiép (tror mot s6 truong hop dédc biét). Do
do, can thiét 1ap co s phap ly dé cho phép mét chu thé c6 thé co va
quan 1y nhiéu san nghiép doc lap, mién la khong dé cac san nghiép 1an
1on vao nhau thong qua sy van hanh cua tin thac, nhim tao hanh lang
phép 1y phu hop cho cac hoat dong néu trén.

Abstract:

In Vietnam, the legal aspects of the emergency relief donation call
taken by unprofessional persons have received a lot of concerns from
the public recently. In countries following the Anglo-Saxon legal
system, a person (either natural or legal) is entitled to split his/her
property into separate patrimonies under the form of trusts to serve
various purposes, including charitable ones. However, current property
laws of Vietnam have not entitled any persons to possess more than
one patrimony (except for some special cases). As a result, it is
fundamental to provide adequate legal foundations for a person to be
entitled to hold and manage separate independent patrimonies as long
as the mentioned estates are not mixed through the adoption of trust.

Tuy nhién, c6 nhiéu y kién khac nhau vé tinh

Bién d6i khi hau dang tac dong ngay
cang 16n dén cac qudc gia trén khap thé gidi,
trong do c¢6 Viét Nam. Thién tai xdy ra ngay
cang thuong xuyén voi sttc tan pha ngay
cang tang. Vai tinh cach nhan hau, “tuong
than twong 4i”, hd trg dong bao cla nguoi
dan Viét Nam, nhu cau c6 dia diém tin cay
dé trao guri 1ong tin cho cac hoat déng thién
nguyén ngay cang tré nén cip thiét hon
Thoi gian gan day, tir uy tin c4 nhan, mot sb
nguoi da kéu goi dugc sy ung ho tai chinh
rat 1on tir cong chiing cho hoat dong tir thién.

phap 1y va sy minh bach cua viéc huy dong
va van hanh nguon tai chinh dugc hinh thanh
tir su dong gop cua cong chiing. Thuc té nay
cho thay, su can thiét phai xay dung hanh
lang phéap 1y cho hoat dong huy dong dong
g6p va van hanh tai chinh cua cac loai quy
¢6 muc dich tir thién nhung ndm trong san
nghi¢p cua cd nhan hodc phép nhan khac ¢
nude ta hién nay. Trong diéu kién do, kinh
nghi¢m trién khai tin thac hodc tin thac cho
muc dich tir thién tai cdc nudc Phuong Tay
la goi m& hitu ich cho Viét Nam tham khéo.
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2. Tin thac cho muc dich tir thién tai cac
qudc gia theo luat Anh -M§y

2.1. Tin thac

Quan h¢ “tin thac” hay “quan ly tai san
uy thac” (Trust) duoc xem la mot trong nhiing
thanh tyu noi bat cua phéap luat Anh - My va
duoc ap dung rat phd bién tir rat 1au tai nhiéu
qudc gia trén thé gioi. O cac qudc gia theo hé
thong thong luat nhu Anh, My, Uc..., tin thac
khong nhiing dugc dung nhu mdt cong cu
hiru hiéu nhat dé xtr Iy cac van dé lién quan
dén thira ké, quan 1y quy huu tri, dau tu tai
chinh, tai san hoén nhan ma dac biét la mot
cong cu hiru hiéu dé quan 1y tai san dugc trao
guri cho cac hoat dong thién nguyén.

Trong quan hé tin thac, ton tai 3 bén
(bén 13p tin thac, bén nhan tin thac va bén
thu hudng tin thac) va doi hoi sy phan chia
quyén so hitu tai san rd rang gitra bén nhan
tin thac (nhan uy thac quan 1y tai san) sO hiru
tai san vé mat phap 1y, co cac quyén chiém
gitt, sir dung, dinh doat tai san (nhung khong
thu huong loi ich tir tai san) va bén thu
huong tin thac s& hiru tai san vé mat loi ich
(c6 quyén huong loi nhung khong duoc
chiém giit, dinh doat vao thoi diém tai san
dang duoc bén nhan tin thac chiém gitr). Bén
nhan va quan 1y tin thac chi ¢6 thé quan ly
tai san ma khong thé huong loi gi tir tai san,
con bén lap tin thac thi mot khi da dua tai
san vao tin thac thi khong thé thay d6i doi
lai. Ngay khi 1ap tin thac, cac quyén cua
ngudi lap ra tin thac d6i véi tai san khong

con nita ma hanh vi nay lam phat sinh moi
quan h¢ phap 1y gitra ngudi nhan tin thac va
ngudi hudng loi tin thac. Do ndm giir quyén
so hiru tai san vé mit phap 1y (legal
ownership), bén nhén tin thac cé tt ca cac
quyén ctia mot chu s¢ hitu hop phap dbi véi
tai san, bao gébm cac quyén chiém gitr, sir
dung va dinh doat. Tuy nhién, tit ca cac
quyén nay déu bi han ché boi nhiing diéu
kién dugc quy dinh tai van ban xac 1ap quan
hé tin thac, dong thoi, viée thyc hién tat ca
cac quyén nay déu chi phuc vu cho muc dich
cua tin thac chir khong phuc vu cho i ich
ca nhan ctia bén nhan tin thac'. Trong mdi
quan hé véi bén thir ba, bén nhén tin thac
dong vai tro 1a chu s¢ hitu tai san va co
quyén dbi vat dbi voi tai san tin thac. Trong
khi d6, bén thy hudng tin thic c6 quyén
huodng loi tir tai san theo cac diéu kién duoc
quy dinh 13 trong tin thac (quyén so hitu vé
mat o1 ich - equitable ownership)?. Su phan
chia thanh 2 loai quyén s& hiru nay chinh 13
ddc diém quan trong nhit cta tin thac theo
hé thong phép luat Anh-M§3, mang dén 2 hé
qua chinh yéu sau day:

Thir nhdt, tai san tin thac duoc tach bach
khoi tai san ca nhan cua bén nhan*; do do,
cht ng cua bén nhan khong thé tac dong gi
dén tai san (vi du nhu thu giit tai san tin thac
trong trudng hop bén nhan bi tuyén bd pha
san va phai thanh Iy tai san)°. Tai san tin thac
chi ton tai cho bén thu huong hodc chi phuc
vu vi muc dich cua tin thac, chir khong lién
quan dén cht no cta c4 nhan bén nhan®.

1 DWM Waters. (1995).The Institution of the Trust in Civil and Common Law. In Académie de Droit
International (ed). 252 Recueil des Cours (Martinus Nijhoff, Dordrecht/Boston/London. 113 at 132.

2 J Garrigues. (1953). Law of Trusts. 2 Am J Comp L 25 at 27; WW Buckland and AD McNair. (2008). Roman
Law and Common Law. 2nd ed. Cambridge University Press. At 176-177.

3 Abdul Hameed Sitti Kadija and De Saram.1946. AC 208, PC with reference to RW Lee. (1931). Introduction
to Roman-Dutch Law. 3rd ed. Clarendon Press, Oxford. At 372.

4 'W. W. Buckland and Arnold D. McNair. (1952). Roman and Common Law. Cambridge University Press.

5 DWM Waters. (1995). The Institution of the Trust in Civil and Common Law. In Académie de Droit
International (ed). 252 Recueil des Cours (Martinus Nijhoff, Dordrecht/Boston/London. At 127.

6 W. W. Buckland and Arnold D. McNair. (1952). Roman and Common Law. Cambridge University Press.
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Thir hai, bén thy hu’(mg ¢6 quyén ddi
nhan d6i véi tai san (yéu cau cac bén lién
quan thyc hién nghia vu phat sinh tir tai san
tin thac dbi v6i minh)’ va chi c6 bén thir ba
ngay tinh médi dugc bao véb.

2.2. Tin thac cho muc dich tir thién
(Charitable Trust)

Tai cac qudc gia theo hé thong phap luat
Anh-My, 1dp tin thac da tr& nén mot hoat
dong quen thudgc cua ngu:m dan va mot
ngudi co thé tach tai san cia minh thanh
nhiing san nghlep khac nhau gom nhiing
khoan Co6 va No riéng, doc 1ap va khong tron
14n v6i nhau dé phuc vu cho nhiéu muc dich.

Vi du, 6ng A c6 tai san 500 ty do la My
kim. Ong ta dilng 100 ty 1ap Tin thac 1 va
giao cho nguoi ban than B hién 1a chi doanh
nghiép c6 uy tin, dau tu, thu loi nham muc
dich chi tra cho cac chi phi hoc tap cua con
gai; 100 ty khac dua vao Tin thac 2, do chinh
minh quan ly, dau tu va thu loi véi muc dich
chi tra cho céc chi phi hoc tap cua con trai;
dong thoi, dua 100 ty nira vao Tin théac 3
cling do chlnh minh quan ly (voi diéu khoan
khong duoc dau tu rui ro) dé cham soc ban
than khi gia yéu. Nhu vay, 6ng ta dong thoi
c6 2 san nghiép: san nghiép dan sy voi gia
tr1 Co con lai 1a 200 ty do la; san nghiép Tin
thac 3 voi nguoi 1ap 1a chinh 6ng A, nguoi
quan 1y va hudng loi cling 1a ong ta. Khi
cong viéc kinh doanh ctia 6ng A thua 15 thi
cac khodan No cua 6ng s€ dugc dung tai san
trong san nghié¢p 200 ty dé chi tra, con tai san
trong san nghiép 1, 2, 3 khong bi anh huong.
Trong tru’orng horp ong A muon huy dong
thém vén kinh doanh mao hiém thi ciing
khong thé dung tai san 100 ty trong san
nghiép Tin thac 3 dugc vi diéu khoan 1ap tin
thac da loai trir kha nang dau tu rdi ro.

KINH NGHIEM QuUOC TE

Nhu vay, trong trlrorng hop ong A c6 nhu
cau tach mot phan tai san c4 nhan dé danh
cho hoat dong tur thi¢én va huy dong thém
dong gop tir ban bé hay cong dong thi viée
hinh thanh mdt tin thac riéng cho muc dich
tir thién 12 hoan toan dé dang thyc hién. Ong
A c6 thé truc tiép quan Iy cac hoat dong cua
san nghiép tin thac nay cho cac hoat dong
thién nguyén va khong lo ngai vn dé vé sy
nhap nhang giira tai san ciia ca nhan ong va
tai san danh cho myc dich tur thién, cung
khong hé ¢o rui ro nao ddi véi uy tin cia ca
nhan 6ng A. Tin thac loai nay dugc cd nhan
1ap d& dang, khong can thi tuc dang ky phtic
tap, khong can bao céo tai chinh, c6 san
nghiép riéng doc 1ap du khong hé co bat ky
tu cach phap nhan gi va cting khong phai la
mot ca nhan.

Hoat dong tir thién tai cac qubc gia ap
dung tin thac cting co thé dugc van hanh
dudi hinh thure hoat dong ctia Quy Tin thac
cho muyc dich tir thi¢n (charitable trust)’.
Loai Quy nay can duoc ding ky hoat dong
khi mirc van dong dat mirc nhét dinh, c6 tu
cach phap nhan va phai thoa man mot sb
diéu kién nhu: phai phuc vu cho loi ich cua
cong dong (chir khong phai cho mdt nhém
ca nhan), khong dugc hoat dong vi muc tiéu
loi nhuan va phai béo céo tai chinh thuong
nién cho uy ban giam sat ciing nhu dugc
kiém toan doc 1ap ... Quy tin thac dugc hoi
ddng tin thac (Board of Trustees) quan ly.
Hoi dong nay thuong 1a nhirng ngudi ¢ uy
tin, duoc bau ctr hodc chi dinh - dai dién cho
tap thé tat ca nhitng ngudi dong gop'®. Néi
chung, Quy tin thac 1a mot dang td chuc tir
thién chuyén nghiép va cac thanh vién trong
hoi dong s& quyét dinh ding s tién vao myc
dich gi, dong thoi 1 nguoi giam sat ban diéu

7  DWM Waters. (1995). The Institution of the Trust in Civil and Common Law. In Académie de Droit
International (ed). 252 Recueil des Cours (Martinus Nijhoff, Dordrecht/Boston/London. At 127.

8  W. W. Buckland and Arnold D. McNair. (1952). Roman and Common Law. Cambridge University Press.

9  Parks, Charles T., Jr.( 2003). The Charitable Lead Trust: Why It Works Even in a Down Market. Faegre
& Benson LLP. Available online at <www.faegre.com/articles/article 840.asp> (accessed November 10th,,

2020).

10 Blackwell, T. E. (1938). The Charitable Corporation and the Charitable Trust. Wash. ULQ), 24, 1.
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hanh hay giam ddc quy dé bao dam nhiing
nguoi thuc thi truc tiép s& hanh xu chuyén
nghi¢p va thuc hién ding sit ménh déra -
tirc bao vé niém tin cua ngudi dong g(’)p
Nhu vay, nguoi gop t1en thuc hién quyén
quyét dinh str dung ngudn luc gian tiép qua
lya chon dai dién cua minh trong hoi dong
tin thac.

3. Nhirng gogi mé cho Viét Nam

Tai Viét Nam, hanh dong lap quy tur
thién, van dong, tiép nhan va st dung ngudn
dong gop tu nguyén cho hoat dong nhan dao
duoc quy dinh tai Nghi dinh sb 64/2008/ND-
CP ngay 14/5/2008 va Nghi dinh
93/2019/NDb-CP ngay 25/11/2019 cua Chinh
phu. Dudi goc do phap ly, hoat dong tir thién
c6 thé hiéu don gian chi 1a viéc ting cho tai
san cua nguoi co tai san voi nguoi dang co
nhu cau va cac quy dinh ctia phap luat hién
hanh déu khong cam hoat dong tir thién cua
cd nhan. Tuy nhién, viéc nhan cac khoan
dong gop dudi danh nghia ca nhan s€ lam
phat sinh mot s6 van dé sau day:

Thir nhat, khi cac khoan dong gop dugc
chuyén vao tai khoan ca nhan, thi s& tro
thanh mot phan san nghiép cia ca nhan
nhén. Trong trudng hop ton tai chil no ¢6
khoan ng dén han hodc qué han thi chu no
cod quyén thuc hién cac hoat dong nghiép vu
dé su dung sb tai san hién co trong san
nghiép cua bén nhan nham dam bao cho viée
thuc hién nghia vu.

Thir hai, mic di vé mit “tinh” thi tai san
dugc gui nho dé chuyén cho cac dbi tugng
can gitp d& nhung dudi goc do phap 1y thi
tai san da duoc tang cho nguoi chu tai khoan
va do d6, chu tai khoan c6 quyén tuy nghi sir
dung cho du la trai véi nguyén vong va muc
dich cua nhirng nguoi da tang cho. Vi du
nhu, ban dau ca nhan c6 thé huy dong dong
gop dé thuc hién viéc xay nha, xay cau cho
ngudi dan kho khian nhung sau d6 di chuyén

sang hinh thirc tryc tiép trao tién mat va do
do, trai véi muc dich ban dau.

Thit ba, mic du lam viéc t6t nhung ca
nhan nhan déng gop dé di ciru tro s& vudng
vao cac nghia vu cong khai minh bach va ap
lyc gidi trinh muc dich st dung v6i cong
chung.

Thir tir, mot sd c nhan da quyét dinh
quyén tién 1am tir thién nhung sau d6 vi mot
ly do nao ddy da doi lai, gay kho khan va
phién nhidu cho bén nhén.

Thir nam, hoat dong tur thi€n cua cac ca
nhan thudong mang tinh bdc phat va tuy tinh
hinh huy dong; do d0, cac yéu cau cta phap
luat hién hanh vé thanh 1ap cac quy tur thién,
xa hoi hay vé hoat dong tir thién... nhu tai
san dong gop thanh 1ap quy phai dat mue t01
thiéu theo quy dinh (Pi¢u 14 Nghi dinh s6
93/2019/NDB-CP ngay 25/11/2019) hodc
dong thué (muc d khoan 2 Piéu 8 Nghi dinh
50 93/2019/ND-CP ngay 25/11/2019) ... ¢6
thé 1a mot tré ngai 1on khién céc c4 nhan
ngan ngai khong thanh 1ap t chirc tir thién.

Vé cac Quy dong hanh véi muc tiéu hd
trg sinh vién tai mot sé truong dai hoc, cong
tac quan ly va van hanh hién tai gép kha
nhiéu kho khan do cac thu tyc lién quan dén
thanh quyét toan. Ngudn tai chinh ctia Quy,
mic du hoan toan dugce céc to chire, ca nhan
dong gop va khong lién quan dén ngudn
ngan sach nha nudc duoc cdp cho nha
truong hodc cac hoat dong dich vu cta nha
truong, nhung vi tai san ciia Quy van nam
trong san nghi¢p cua phap nhan truong nén
moi hoat dong ctia Quy van phai thuc hién
theo dung cac quy dinh ctia Nha nudc doi
v6i cac don vi sy nghi€p cong 1ap.

Nhin chung, luat thuc dinh tai Viét Nam
v6i nhitng quy tic ludt tai san hién hanh
khong cong nhan viéc mot chi thé co thé
cung lic ¢6 nhidu hon mot san nghiép (trir
mot sb truong hop dac biét nhu khdi tai san

11 Nguyén Ngoc Dién. (2018). Gido trinh Luat Dan Sy, Tap 1, Nxb. Pai hoc Québc gia TP. HCM.
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riéng va khdi tai san chung cua vo chong
hay truong hgp cong ty trach nhiém hiru han
mot thanh vién), mic du trong thuc tién da
va dang phat trién trén co so hop dong'". Do
do, rat can co so phap ly dé cho phép mot
chii thé ¢ thé co va quan ly nhiéu san
nghiép doc 1ap, mién 1a khong dé cac san
nghiép 1an 16n vao nhau thong qua sy van
hanh cua tin théc.

Vi viée xac lap tin thac, cd nhan huy
dong dong gop co thé bao dam su toan ven
clia tai san dong gop khoi nhiing ric rdi tai
chinh cua ban than (néu co6), tranh khoi
nhiing phurc tap ctia nghia vu giai trinh (do
tin thadc van hanh theo muc dich va nguyén
tac dugc xéac dinh trudc), bao toan uy tin ca
nhan. Vi dy, lién quan dén nhiing tranh luan
vé hoat dong huy dong dong gbp ciru trg
khan cap va tryc tiép thuc hién ctru tro (v6i
sO tién huy dong dugc 1én dén 150 ty VND)
cho d6ng bao mién Trung ctia mdt ca nhan'
trong thoi gian gan day, néu c6 du co so
phap 1y, ngudi ndy co thé tach toan bo sd
tién huy dong duoc vao mot tai khoang
riéng, goi la tin thac, mac du mang tén minh
voi tu cach 1a chu sé hiru nhung lai tach bach
khoi khéi tai san dan su cta ca nhan. Tin
thac nay c6 nhitng ngudi dong gop 1a bén lap
(settlor), bén nhan l1a nguoi dugc tin tudng
giao pho quan 1y khdi tai san (trustee) va
nguoi dan khu vyc bi anh hudng cua thién
tai 1a bén thu hudng (beneficiary). Theo
nhitng diéu khoan dugc théng nhat trudc khi
1ap tin thac, chu tai san chi dugc dung tai san
trong tin thac cho nhitng muc dich da duoc
ngudi 1ap quy dinh va cho cac dbi tuong da
dugc thong nhat tiéu chi trude. Didu nay
gitp tranh truong hop tuy tién st dung sai
muc dich va giai téoa cic bat dong vé ddi
tuong nhan cuu trg, cling nhu gitp céc bén
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tranh bi t6n thuong do cac mam mdéng nghi
ky vi thiéu minh bach.

Tuong tu, su van hanh cua cac loai Quy
d6ng hanh sinh vién vuot khé s& c6 nhiéu
thuan 1gi hon néu nhirng tai san dugc dong
gop cho Quy cling nhu cac nghia vu cua
Quy s€ dugc dua vao mot san nghié¢p riéng,
tach khoi san nghiép cua don vi sy nghiép
12 nha truong, mic du van do nha trudng
quan ly, van hanh véi tu cach 1a bén nhan
tin thac. Néu tach Quy ra khoi phap nhan
truong, hay thanh 1ap mot Quy tir thién tach
khoi ca nhan (theo ludt da dinh), c6 thé Quy
s& khong con c6 thé thu hit dugc sy dong
gop tai trg nhu ban dau. Nguyén nhén 1a do
cong chung tin vao uy tin ca nhén cua
nhitng nguoi no6i tleng va tin vao uy tin cua
truong dai hoc dé thuc hién nhimg nguyén
vong, chir khong tin vao mot to chic tir
thi¢n chuyén nghi¢p nao khac.

4. Két luan

Tinh than twong trg ddng bao gip kho
khan hoan nan 1a mdt gia tri van hoa vo gia
ctia dan toc Viét Nam va can duoc gin gitr,
bao vé. Viéc tao dung cac co s phap ly
virng chéc ¢6 thé gitp cung ¢ niém tin va
tranh cho cdc bén lién quan nhiing ton
thuong khong dang c6. Kinh nghiém tir cac
quoc gia tién tién cho thiy, cac quy dinh cua
phap luat vé tin thac c6 thé giai quyét triét
dé nhirng van dé thyc tién tai Viét Nam dang
d6i mit lién quan dén van hanh hoat dong tir
thién cua c4 nhan hay cua céc don vi sy
nghi¢p cong lap. Do do6, nhiing nghién cuu
chuyén sau vé tin thac néi chung va tin thac
cho muc dich tir thién noéi riéng nén dugc
tién hanh dé timg budc hoan thién khung
phap Iy ctia Viét Nam nham kip thoi dap tng
nhu cau cia xa hoi va xu hudng hoi nhap
luat phap qudc té cua nudc tam

12 https://plo.vn/phap-luat/nghia-cu-cua-ca-si-thuy-tien-va-su-vo-ly-o-mot-nghi-dinh-945226.html;
https://tuoitre.vn/chu-tich-hoi-chu-thap-do-viet-nam-ca-si-thuy-tien-khong-pham-luat
20201023130042117.htm; https://tuoitre.vn/vi-sao-dan-quyen-tram-ti-cho-thuy-tien-tran-thanh-dai-nghia-

truong-giang-2020102909334127.htm.
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Tém tat:

Sinh thoi, Cha tich HO6 Chi Minh da timg viét “Tong tuyén ctr 1a dip
toan thé quéc dan tu do Iya chon nhitng nguoi c6 tai, c6 dirc dé ganh
véc cong vige nude nha...”". V&i nhan thic do, cong tac nhan sy, trong
do trong tam 1a co cdu, tiéu chudn, chét lvong va quy trinh Iya chon,
gioi thiéu dai biéu Hoi ddng nhan dan (HDND) luén dugc quan tam,
1a yéu té then chét cho thanh cong ciia mdi cudc bau ctr dai biéu
HDND cac cép. Hién nay, Chinh phu dang trinh Uy ban thuong vu
Quoc hdi xem xét, thong qua Nghi quyet huéng dan viéc xac dinh dy
kién co ciu, thanh phan va phan bd s lugng ngudi dugce gidi thidu
tng cu dai biéu HDND cac cap nhiém ky 2021- 2026. Trong pham vi
bai viét nay, tac gia phan tich co s¢ chinh tri, phap 1y va thyc trang
tiéu chuan co ciu dai biéu HDND cac cdp nhiém ky 2016-2021va dua
ra mot s6 kién nghi cho nhiém ky 2021- 2026.

Abstract:

In his lifetime, President Ho Chi Minh once wrote “General election
is an opportunity for the entire citizens to freely select the talented,
virtuous people to take on the affairs of the country...”. With the
awareness, the human resources arrangements, in which it is focused
on structure, criteria, qualifications, and process of selection and
recommendation of the persons as deputies of the People’s Council,
always receive public interests, as well as are the key factors for the
success of each election of the People’s Council deputies at all levels.
Currently, the Government is submitting to the Standing Committee
of the National Assembly for reviews and approval of a Resolution
guiding the projected structure, composition, and allocation of the
persons recommended as the candidates for People’s Council deputies
at all levels for 2021-2026. Under the scope of this article, the author
analyzes the political, legal ground, the applicable criteria, the structure
of the deputies of the People’s Council at all levels for 2016-2021, and
also provides recommendations for 2021- 2026.

1 Tuan bao Ctru qudc s6 130 ngay 31.12.1945.
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1. Co s6 chinh tri, phap ly va thuc trang
tiéu chuén, co ciu dai biéu Hoi dong nhan
dan cac cAp nhiém ky 2016-2021

Céc ban Hién phap ctia nuéc ta déu quy
dinh HPND 14 co quan quyén luyc nha nuéc
¢ dia phuong, dai dién cho y chi, nguyén
vong va quyén 1am chua ctia Nhan dan, do
Nhéan dan dia phuong bau ra, chiu trach
nhiém truéc Nhan dan dia phuong va co
quan nha nuéc cap trén. HDND quyét dinh
cac van dé cua dia phuong do luat dinh;
giam sat viéc tuan theo Hién phéap va phap
luat & dia phuong va viéc thuc hién nghi
quyét cia HDND. Pai biéu HDND 14 nguoi
dai dién cho y chi, nguyén vong cua Nhan
dan dia phuong, chiu trach nhiém trudc cu
tri dia phuong va trudc HDND vé viée thuc
hién nhiém vy, quyén han dai biéu ctia minh.
Dai biéu HDND binh ding trong thao luan
va quyét dinh céc van dé thudc nhiém vu,
quyén han cia HDND.

Trong nhiém ky 2016-2021, cac co quan
ctia Pang va di ban hanh hon 40 vin ban vé
cong tac can by, trong d6 dang cha y nhu
Nghi quyét s6 18-NQ/TW vé mdt s6 van dé
vé tiép tuc d6i méi, sap xép to chirc bd may
ctia hé thdng chinh trj tinh gon, hoat dong
hiéu lyc, hiéu qua; Nghi quyét sb 26-
NQ/TW vé tap trung xay dung doi ngii can
bd cac cip, nhat 1a cip chién luoc, di pham
chét, nang luc va uy tin, ngang tam nhiém
vu; Nghi quyét s6 56/2017/QH14 cua Quéc
hoi vé viée tiép tuc cai cach td chirc bo may
hanh chinh nha nudce tinh gon, hoat hiéu luc,
hi¢u qua... Nhan dip Hoi nghi lan thtr 7 Ban
Chap hanh Trung wong Pang khoa XII ban
vé ndi dung xay dung doi ngii can bo, dong
chi Pham Minh Chinh, Uy vién B Chinh tri,
Bi thu Trung wong Pang, Truong Ban T6
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churc Trung wong Bang da danh gia: “Sau 20
nam thue hién Chién luoc, doi ngii can bo
cac cdp 6 bude trudng thanh, phat trién vé
nhiéu mat chat lwong ngay cang dwoc nang
lén; co cau do tudi, gidi tinh, dan téc, nganh
nghé, linh vue cong tdc cé sy can doi, hop
Iy hon. Ty lé can bo lanh dao, quan ly duci
40 tuéi cong tic & ban, bg, nganh trung
wong la 6,22%, ¢ ccfp tinh la 6,41%:; cdp
huyén duoi 35 tuoi la 6,5%; ty lé can bo lanh
dao ni dién Ban Chdp hanh Trung wong, Bé
Chinh tri, Ban Bi thu quan ly cong tac tai
dia phwong tang 2 lan trong 3 nhiém ky qua,
te 10% lén 20%, ty lé can bo lanh dao nir
cong tac o cdc ban, bo, nganh trung wong la
13,03% .

Vé dai biéu HDND cac cép nhiém ky
2016-2021, theo quy dinh cua phép luat, Uy
ban thuong vu Qudc hoi (UBTVQH) di ban
hanh Nghi quyét s6 1132/NQ-UBTVQH13
ngay 16/01/2016 hudng dan vé viéc xac dinh
du kién co ciu, thanh phan va phan bd s6
luong ngudi dugce gidi thiéu ing cir dai biéu
HDND cac cp nhiém ky 2016-2021. Theo
do6, viée xac dinh du kién co cau, thanh phﬁn,
phan b s6 luong nguoi dugc gidi thiéu ing
ctr dai biéu HDND ¢ m&i don vi hanh chinh
phai bao dam cac tiéu chi:

a) Bao dam ¢ it nhat 35% tong sb nguoi
trong danh sach chinh thirc nhitng nguoi ting
ctr dai biéu HDND 14 phu nif;

b) Bao dam sb lwong hop 1y nguoi duoc
gii thiéu tmg cir dai bieu HDND la nguoi
dan toc thiéu sb, phu hop véi dic diém, co
ciu dan s6 cua timg dia phuong; phin dau
sO dai biéu HDND duoc bau 1a nguoi dan
toc thiéu s6 khong thap hon sb dai bicu
HDND nhiém ky 2011-2016 1a nguoi dan
toc thiéu sé & don vi hanh chinh do;

c) Phin diu dat ty 1 nguoi duoc gisi

2 http://danvan.vi/Home/Tin-hoat-dong/Dia-phuong-don-vi/7203/20-nam-thuc-hien-Chien-luoc-can-bo-va-

nhung-bai-hoc-quy-gia-cho-chung-ta.
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thiéu ing cir dai biéu HDND la ngudi ngoai
Dang khong dudi 10%; nguoi duge gisi
thi¢u ing cur dai biéu HDND la nguoi dudi
35 tudi khong dudi 15% tong sd ngudi duogc
gidi thidu ung cir dai biéu HDND & ting
cap;

d) Phan du co it nhat 30% dai biéu
HDND nhiém ky trudc tai cir dai biéu
HDND nhiém ky 2016-2021;

d) Viéc phan bo s6 luong nguoi duoc
gi6i thi¢u tng cr ¢ cac don vi hanh chinh
cap dudi, cac thon, to dan phd can bao dam
tuong quan hop 1y vé dan s giira cac don vi
nay.

Viéc phan bd ngudi duoc gidi thiéu Gmg
cr dai biéu HDND dé bé tri lam dai biéu
HDND hoat dong chuyén trach dugc thuc
hién can ct vao tinh hinh cu thé cua dia
phuong va phai bao dam s6 lugng dai biéu
HDND hoat dong chuyén trach theo quy
dinh cta Luat T6 chic chinh quyén dia
phuong. O cép tinh, Chii tich HDND ¢6 thé
1a dai biéu HDND hoat dong chuyén trach;
hai Phé Chu tich HPND 1a dai bieu HDND
hoat dong chuyén trach; mdi Ban cua
HDND cép tinh c6 it nhat hai dai biéu
HDND hoat dong chuyén trach. O cip
huyén, Chu tich HDND c6 thé 1a dai bicu
HDND hoat dong chuyén trach; hai Pho Chu
tich HDND 1a dai biéu HDND hoat dong
chuyén trach; mdi Ban cia HDND cap
huyén co it nhat mot dai biéu HPND hoat
dong chuyén trach. O cap x4, mot Phé Chu
tich HDND hoat dong chuyén trach. Can cir
Nghi quyét s6 1132/NQ-UBTVQHI3,
Thuong tryc HDND cac cap da tién hanh du
kién co cdu thanh phﬁn, sb luong dai biéu
HDND duge bau cua cac co quan, to chire,
don vi ¢ dia phuong va cia céc thon, lang,
ap, ban, t6 dan phd trén dja ban (dbi voi cap
x4) va tién hanh diéu chinh dy kién phu hop
v6i yéu cau phat trién kinh té - xa hoi va tinh
hinh cong tic nhan sy cy thé & dia phuong.
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C6 thé néi, v6i vi tri phap 1y 1a thanh
vién cua co quan dan cu, co quan dai di¢n
cho y chi va nguyén vong cua nhan dan,
cong tac nhan su dai biéu HDND lu6n phai
gan V01 co cdu, thanh phan dai biéu, dap u ng
yéu cau vé chinh tri - kinh té - x3 hoi ctia mdi
giai doan cach mang. Co ciu, thanh phan dai
biéu HDND cua cac khoa da co sy ddi méi
dé dap ung tot hon yéu cau vé chirc ning,
nhiém vu nhung van con cé nhiing bat cap
do khach quan ciling nhu chu quan trong
cong tac co cau. Thyc té trong cac cudc bau
ctr dai biéu HDND, chiing ta thuong hudng
dan tiéu chuén 1a chinh, co ciu la quan trong,
nhung khi van dung cuy thé thi lai boc 16 sur
ling tung gita chinh va quan trong, co
nhitng trudng hop nhan manh tiéu chuan,
truong hop khac lai nhan manh co cau.

2. Kién nghi dé xuit trong nhiém ky
2021-2026

Dé chuén bj tbt cong tac bau ctr dai biéu
HDND nhiém ky 2021-2026, theo quy dinh
ctia Luat Bau ctr dai biéu Qudc hoi va dai
biéu HDND, ching t6i cho rang, khi tién
hanh hudéng din vé viéc du kién co chu,
thanh phan va phan bo s luong ngudi duoc
glO’l thiéu g cu’ dai biéu HDND cac cip
can luu y mot s6 diém sau day

Thir nhdt, can phai dat van dé co cau
trong mbi quan h¢ vai tinh dai dién. Céc quy
dinh cua Hién phap va phap luat hién hanh
quy dinh dai biéu HPND la nguoi dai dién
cho y chi, nguyén vong cuia nhan dan.Trong
giai doan kinh té tri thirc, can phai hiéu khai
niém dai dién theo hudng ‘dai dién tri tu¢’
chtr khong thuan tiy 1a dai dién theo con
nguoi. Vi dy, mot dai biéu la chuyén gia vé
kinh té nong nghiép, nong thon hoan toan
c6 thé dai dién cho tiéng noi cua ba con
nong dan, ndng thon; mot nha nghién ciru
dan toc hoc hoan toan c6 thé dai dién, truyén
tai tam tu, nguyén vong cua ba con cac dan
toc thiéu so.



Thir hai, Luat Bau ctr dai biéu Qudc hoi
va dai biéu HDND quy dinh bdo dam co it
nhat 35% tong sd ngudi trong danh sach
chinh thirc nhimg nguoi Gng cu dai biéu
HDND la phu nit. Thyc té cc cudc bau cir
vira qua cho thdy, mic du ty 1& nay duoc bao
dam nhung lai khong dat viéc nang cao ty 1¢
nir dai biéu. Nhiém ky 2016-2021, sau hoi
nghi hiép thuong lan thi hai thoa thuan 1ap
danh sach so by nhiing ngudi Gng cu dai
biéu HDND thi ngudi Gmg ctr 1a phu nit &
cip tinh 1én dén 39,93%; & cip huyén 1a
39,56% va & cap xa 1a 37,71%?. Tuy nhién,
két qua ty 1& nir dai biéu HDND trung cir lai
thép hon nhiéu, cu thé, cép tinh 1a 26,56%,
cap huyén 13 27,50% va cap xa 1a 26,59%*.
Ly do 14 viéc khong c6 ty 18 phan dau trang
ctr nén khi bé tri Gmg cir vién nir vao cac don
vi bau ctr khong duoc quan tam. Diéu nay
dan dén, nit ing cir vién Gmg ctr phan tan tai
nhiéu don vi bau cir va kha ning trung ctr
khong cao. DPé khic phuc tinh trang nay,
chung t6i cho rang, UBTVQH can dy kién
phin dau ty 1¢ nir dai biéu tring ctr lam co
s& phan bd nhiéu hon ung cir vién nir dé
nang cao ty I¢ trung cu.

Thir ba, d6i v6i cac ving ¢ nhiéu dong
bao dan tdc thiéu sd, nguoi nhiéu tudi rat cd
uy tin v6i nhan dan, d6 1a cac gia lang,
trudng ban. Vi vay, néu lua chon va bau
duoc ho 1am dai biéu thi co tac dung 16n voi
dong bao. Nguoi tré Gmg cir dai bieu HDND
1a ltra ké can quan trong dé ting budc tham
gia cong viéc quan ly nha nudc nhung chi
nén bé tri mot ty 1& hop 1y. Nhiém ky 2016-
2021, ty 16 ngudi tré tudi (dudi 35 tudi) tring
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ctr dai biéu HDND céc cép 1a 8,37% & cap
tinh; 14,42% & cap huyén va 26,53% & cép
xa°. Nhiém ky nay, can quan tam hon nira
dén ngudi nhiéu tudi ¢ uy tin voi nhan dan,
cac gia lang, truong ban, dong vién ho tham
gia Gmg ctr dai biéu HDND cip x3. Pong
thoi, nén nang tiéu chi vé tudi tré 1én 40 tudi
dé mo rong dién gidi thi€u g cr tai cac dia
phuong, ving c6 nhiéu dong bao dan toc
thiéu so.

Thit tir, mot sd co cau can quan tam,
phat huy hon nita nhu co céu két hop tai cir.
Mot sé nhiém ky HDND gan day cho thay,
chi c6 khoang mot phan ba s dai biéu
HDND tai cir dd phan nao anh huong dén
chét lugng hoat dong cia HDND. Sau mdt
nhiém ky hoat dong, dai bicu HDND s& tich
lity dwoc kién thic va ky nang lam nén tang
quan trong cho nhiém ky tlep theo. Néu vi
1y do khach quan ma dai biéu khong duoc
tiép tuc gidi thiéu tmg cur thi khong nhing
phai boi dudng, kién thirc k¥ ning cho cac
dai biéu m&i ma con khong phat huy duoc
tri tué, kinh nghiém cta nhiing dai biéu
duong nhiém. Trong cudce bau cir dai biéu
HDND niam 2016, dai biéu HDND nhiém ky
trude tai cir dai biéu HDND nhiém ky 2016-
2021 dat ty 1¢ 33,88% & cép tinh; 32,81% &
cap huyén va 45,12% & cap xa la rat dang
hoan nghénh®. Can phat huy hon nira va de
ra muyc tiéu it nhat 1a 40% tai ctr & moi cap

Thir ndm, can quan tdm hon nita dén
ngudi tu ing cir dai biéu HDND. Trong qua
trinh tdng cudong va mo rong dan chu trén
mdi linh vuc doi séng xa hoi thi bau cir va
g ctr 14 mot quyén co ban vé chinh tri cia
cong dan ciing rat can duoc dan chi nhiéu

3 Trich Bao céo s6 86/BC-HPBCQG ngay 29/3/2016 ciia Hoi ddng Bau cir qudc gia vé tinh hinh trién khai
cong tac chuan bi bau cir dai biéu Qudc hoi khoa XIV va dai biéu HDND céc cip nhiém ky 2016-2021.

4 Trich Bo céo sb 695/BC-HPBCQG ngay 19/7/2016 ciia Hoi dong Bau cir qudc gia tong két cude bau ctr
dai biéu Qudc hoi khoa XIV va dai biéu HDND cac cap nhiém ky 2016-2021.

5 Trich Bao cao s6 695/BC-HPBCQG ngay 19/7/2016 ctua Hoi dong Bau ctr quic gia tong két cude bau cir
dai biéu Qudc hoi khoa XIV va dai biéu HDND cac cdp nhiém ky 2016-2021.
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hon, thuc chit hon. Hién nay, qua cac vong
hlep thuong cho thay Uy ban Mit tran T6
quoc Viét Nam cac cap da nghlem chinh
chap hanh va thyc thi phap luat dé moi nguoi
déu binh dang trude phéap luat, néu du dicu
kién thi dugc ting cu dai biéu HDND, nhung
ty 1& nguoi ty tng cir trang ctr con thap. Dé
cu tri lya chon nguoi tiéu biéu, trude khi vao
bau ctr thi cong viée 14y v kién nhan xét,
danh gia ctia ctr tri noi cu tra 1a mot bude rat
quan trong va thiét thuc, danh gia dugc tin
nhi¢ém cua nhiing cu tri, cua nhan dan da co
hiéu biét vé nguoi tmg cu. Tu Gng cir dé
dugc bau lam dai biéu HDND, dai dién cho
y chi va nguyén vong cua nhan dan la viéc
dang dugc hoan nghénh®, khuyén khich.

Tém lai, mbi quan h¢ gitra tiéu chuén va
co cau dai biéu 1a mbi quan h¢ tuong ho, tac
dong 1an nhau. bé bao dam hiéu qua hoat
dong cua co quan dan ctr, can lya chon nhiing
dai biéu du tiéu chuan c6 nang luc va diéu
kién thuc sy tham gia, trén co sd bao dam co
cAu, thanh phan dai biéu mot cach hop ly.
Nhu vy, phai trén co so tiéu chuin ma xac
dinh co céu, thanh phﬁn va lua chon nhan sy
dé bau lam dai biéu. C6 nhu vay, co quan dan
ctr m&i hoan thanh tét chire nang 13 co quan
quyén luc nha nudc ¢ dia phuong, dai dién
cho ¥ chi, nguyén vong va quyén lam chi ctia
Nhéan dan, do Nhan dan dia phuong bau ra,
chiu trach nhi¢m trudc Nhan dan dia phuong
va co quan nha nudc cap trén m

6 Trich Bao céo s6 695/BC-HPBCQG ngay 19/7/2016 ctua Hoi dong bau cir Qudc gia tong két cude bau ctr
dai biéu Quoc hoi khoa XIV va dai biéu Hoi dong nhan dan cac cap nhiém ky 2016-2021.

PHI BAO TRI wn  (Tiép theo trang 54)

nha, CDT can 1ap 2 tai khoan: (i) Tai khoan
nhén tra tién mua hodc thué nha va (ii) Tai
khoan nhén phi bao tri chung cu. Dm véi tai
khoan nhan phi bao tri s& thudc quyén quan
Iy cia CPT, nhung tai khoan nay s€ dugc to
chire tin dung phong téa toan bg. Theo do,
khoan 1 Piéu 109 Luat Nha ¢ ndm 2014
dugc stra lai nhu sau: “Poi Vi kinh phz bao
tri 8¢ dwoe chii s6 hitu triee tiép nop vao tai
khoan kinh phz bao tri tai thoi diém nhdn
ban giao nha va dwoc quy dinh ré trong hop
dong mua ban. Tai khoan phi bao tri sé do
chii dau tw mé tai t6 chirc tin dung dang hoat
dong tai Viét Nam va thong bao cho co quan
quan Iy nha o cap tinh noi ¢6 nha chung cuw
biét; dong thoi, co quan quadn Iy nha o cdp
tinh noi ¢é nha chung cw ra quyét dinh
phong toa tai khoan trén”.

- Stra d6i diém ¢ khoan 2 Piéu 36 Thong
tu sd 02/2016/TT-BXD theo hudng chu tai
khoan tién gui phi bao tri nha chung cu ¢6

i
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muc dich dé 0 phai c6 trén hai thanh vién
Ban quan tri dong chu tai khoan.

- Sira ddi diém b khoan 7 Nghi dinh so
139/2017/ND-CP theo hu’orng tang phat tién
tr 150.000.000 dong dén murc ti da ddi voi
hanh vi khong ban giao, ban giao chdm, ban
giao khong day du hodc ban giao khong
dung ddi twong nhéan phi bao tri, can ctr vao
phan hang tirng chung cu. Hién nay, phan
hang chung cu can cr vao Thong tu so
31/2016/TT-BXD ngay 30/12/2016 vé phan
hang va cong nhan hang nha chung cu. Myc
dich va yeu cau cua Thong tu nay nham xéc
dinh gid tri cta nha chung cu khi thuc hién
quan 1y. T chire, ca nhan dé nghi cong nhén
hang nha chung cu la BQT: trén 50% tong
s6 chii s¢ hiru nha chung cu dé ngh1 hodc
theo dé nghi cta co quan xu ly vi pham
Miic phat tién tur 150.000.000 dong dén mirc
ti da can cur vao gia tri phi bao tri ma CDT
dang chiém giit trai phap luat m
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