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NHA NUGC VA PHAP LUAT
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1. Quyén c6 chd & thich dang theo luat

nhan quyeén quoc té

Trong luat nhan quyén quéc té, quyén

Tém tit:

Trong bai viét nay, tac gia phan tich, so sanh quy dinh vé& quyén c6
chd & trong luat nhan quyén quéc té va phap luat Viét Nam, danh
gia su tuwong thich va goi y giai phap hoan thién mot sd van ban
phap luat Viét Nam c6 lién quan dén quyén nay, trong d6 bao gdm
Du thao Luat Nha & (stra d6i) dang dugc thao luan hién nay.

Abstract:

Within this article, the author provides an analysis and comparison
of the provisions on the right to adequate housing under the
international human rights law and the Vietnamese legal system,
and also assessment of the compatibility, and based on which
provides a number of suggestions to improve relevant laws of
Vietnam related to this right, including the draft Law on Housing
(amendment) currently under discussion.

khoe va an lac cho ban than va gia dinh
ctia minh, bao gdm thirc dn, quan 4o, chd
0,y té va nhitng dich vu can thiét”2. Piéu
11(1) IESCR ciing quy dinh: “Cac qubc gia

c6 chd & thich dang (the right to adequate
housing) thudc vé nhom quyén kinh té, xa
hoi, vin hoa, va 1a mot quyén ham chua
trong ndi dung ciia quyén c6 murc sdng thich
dang (the right to an adequate standard of
living) da duogc ghi nhan ca trong UDHR
va IESCR. Cu thé, Piéu 25 (1) UDHR quy
dinh: “Ai ciing c6 quyén duoc hudng mot
muc song thich dang vé phuong dién strc

thanh vién Cong wdc nay thira nhan quyén
cua moi nguoi dugc c6 mot muc séng thich
dang cho ban than va gia dinh ciia minh, bao
gém cac khia canh vé dn, mic, & va duogc
khong ngimg cai thién diéu kién song. Cac
quéc gia thanh vién phai thi hanh nhiing
bién phap thich hop dé bao dam viéc thuc
hién quyén nay”

1 Bai viét 1a mot phan két qua nghién ctiu ctia D€ tai “Quan tri qudc gia t6t va viéc chuyén d6i mo hinh quan ly nha nude
& Viét Nam” (ma s6 505.01-2021.07) do Quy Phat trién Khoa hoc va Cong nghé quéc gia (NAFOSTED) tai trg.

2 The Universal Declaration of Human Rights, https://www.ohchr.org/en/universal-declaration-of-human-rights#.

3 International Covenant on Economic, Social and Cultural Rights, https://www.ohchr.org/en/instruments-mechanisms/
instruments/international-covenant-economic-social-and-cultural-rights.
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NHA NUGC VA PHAP LUAT

Theo Uy ban vé cac quyén kinh té, xa
hoi, van hoa (Uy ban giam sat thuc hién
IESCR, sau day viét tat 1a Uy ban), quyén
¢6 mirc séng thich dang noi chung, trong d6
bao gdm quyén c6 chd & thich dang, “... c¢6
vi tri quan trong dac biét ddi véi viec huong
thy tit ca cac quyén kinh té, x4 hoi va vin
hoa™. Riéng dbi voi quyén co chd & thich
dang, tinh chat quan trong ctia né di dan dén
viéc Pai hoi dong LHQ thong qua Chién
lige toan cdu vé ché ¢ dén nam 2000 (theo
Nghi quyét s6 42/191 ngay 11/12/1978)" va
lay nam 1987 1a Nam quéc té vé ché & cho
nguoi vo gia cu.

Quyén c6 chd & thich dang trong luat
nhan quyén qudc té c6 ndi ham rat rong, vi
thé ngoai viéc duoc ghi nhan trong UDHR
va [ESCR, con dugc bdo v¢ trong nhiéu vin
kién nhan quyén qudc té khac®. Noi ham ciia
quyén ndy sau d6 dugce Uy ban vé cac quyén
kinh té, x3 hoi, van hoa cu thé hoa trong
Binh luan chung s 4, thong qua tai ky hop
lan th 6 ndm 1991 caa Uy ban,” va trong
cac Tai liéu chuyén dé sb 218 va 25° cla
LHQ (cung vao nim 2014). Gan ddy nhat,
vao nam 2020, B4o co vién dic biét vé chd
6 thich dang do Hoi ddng Nhan quyén LHQ
bd nhiém da cong bd mdt bao céo vai tidu
dé: “Hudng dan vé viéc thuc hién quyén c6
chd ¢ thich dang”", trong d6 tiép tuc cu thé

hoa cac bién phap va nghia vu cta cac qudc
gia trong viéc thuc hién quyén con nguoi
quan trong nay.

Su quan tim ctia LHQ dén quyén c6 chd
¢ thich déang chu yéu la do c6 mot khoang
cach 16n gitra cac quy dinh (dong th01 la
nghia vu cua céc quoc gla) vé quyén nay
trong luat nhan quyen quoc té va trong thyc
té. Tinh trang thiéu chd ¢ di va dang dién ra
tir 1au ¢ nhiéu nudc, ké ca nhitng nuéc dang
phat trién va da phat trién, trong d6 udce tinh
lén t61 hang tram tri¢u nguoi vo gia cu va
hang ty nguoi khong c6 chd ¢ thich dang'

Vé ndi ham cia quyén cé chd & thich
dang, cac co quan nhan quyén LHQ nhin
manh nhiing ndi dung sau day:

- Chu thé cua quyén 1a tdt cd moi nguoi.
Diéu 11(1) IESCR quy dinh: “... moi nguoi
dugc ¢6 mot mirc séng thich dang cho ban
than va gia dinh cua minh (himself)...”” cho
thdy, quan niém vé vai tro gidi va khuén
mau vé hoat dong kinh té theo nhan thirc
chung duoc thira nhin vao thoi diém Coéng
udc dugc thong qua vao nam 1966. Tuy
nhién, quy dinh d6 khong dugc hiéu nhu 1a
su han ché véi cac ca nhan hay nhirng ho
gia dinh c6 phu nir 1a chu hé trong viéc thuc
hién quyén nay'2. Néi cach khac, khai niém
“gia dinh” trong quy dinh nay can duoc hiéu

4 CESCR General Comment No. 4: The Right to Adequate Housing (Art. 11 (1), doan 1, https://www.refworld.org/

pdfid/47a7079al.pdf.
5 CESCR General Comment No. 4, tldd, doan 2

6 Vidy, xem Tuyén b6 ctia LHQ vé sy phat trién va tién b xa hoi (1969), Tuyén b6 Vancouver ctia LHQ vé noi dinh cu
clia con ngudi (1976); cac Cong udc qudc té€ vé xoa bd moi hinh thic phan biét d6i xt vé chiing toc (Piéu 5); Cong udc vé
x04 bd moi hinh thtic phan biét d6i xt v6i phu nii (Diéu 4); Cong udc vé quyén tré em (Piéu 27); Cong udc vé bao vé quyén
ctia nhiing ngudi lao dong di tra va thanh vién gia dinh ho (Piéu 43); Cong udc vé dia vi cia ngudi ty nan ndm 1951; Cong
udc ctia ILO s6 169 vé€ quyén clia ngudi ban dia; Khuyén nghi s6 115 ctia ILO vé nha & ctia ngudi lao dong ndm 1961...

7  CESCR General Comment No. 4, tldd.

8 Office of the United Nations High Commissioner for Human Rights. The Right to Adequate Housing. Fact Sheet No. 21/
Rev.1, https://www.ohchr.org/sites/default/files/Documents/Publications/FS21_rev_1_Housing_en.pdf.

9 Office of the United Nations High Commissioner for Human Rights. Forced Evictions. Fact Sheet No. 25/Rev.1, https://
www.ohchr.org/sites/default/files/Documents/Publications/FS25.Rev.1.pdf.

10 Human Rights Council (2020), Guidelines for the Implementation of the Right to Adequate Housing. https://documents-
dds-ny.un.org/doc/UNDOC/GEN/G19/353/90/PDF/G1935390.pdf?OpenElement.

11 CESCR General Comment No. 4, doan 4; Fact Sheet No. 21/Rev.1, muc 3.

12 CESCR General Comment No. 4, doan 6.
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theo nghia rong, khong c6 su phan bi¢t nao
vé viéc ai 1a chit hd, va moi ca nhan trong gia
dinh déu binh ding vé quyén c6 chd & thich
dang, khong phan biét tudi tac, tinh trang
kinh té, hay bat ky yéu t6 nao khac®.

- Chd & can duogc hiéu nhu 13 mot noi
thich ddng dé sinh sdng véi tu cach 1a mot
con ngudi, cu thé 14 phai dap tng nhiing yéu
cau vé tinh riéng tu, khong gian, an ninh,
anh sang va thong thoang, két ciu ha tang va
dia diém phu hop voi cong viée va cac co sd
vat chit khac, dong thoi phai ¢6 chi phi hop
ly, chir khong phai 1a mdt noi tri ngu chi ¢6
duy nhit mot mai che trén dau'. Diéu do 1a
boi chd ¢ 1a mot trong nhing nhu cau co ban
nhét cta con ngudi, viéc co chd & an toan 1a
thiét yéu dé bao dam nhan pham, strc khoé
vé thé chat, tinh than, va tyu trung 1a chat
luong cudc sdng clia con nguoi's. Quyen co
chd & c6 quan hé mat thiét véi cac quyén con
ngudi khac va véi nhirg nguyén tic co ban
ctia IESCR, bao gdm nguyén tic vé bao dam
“nhan pham von ¢ caa con nguoi™'®.

- Tinh “thich dang” (adequate) c6 y
nghia dac bi¢t quan trong trong khai niém
quyén vé chd &, bai nd doi hoi phai bao dam
hang loat yéu t6 khi xac dinh mot noi cu
ngu c6 dap tmg yéu cau cua luat nhan quyén
qudc té hay khong, cu thé nhu'’:

(a) An ninh phdp 1y ciia ché ¢. Chd & cd
thé duéi nhiéu dang, bao gdm ca nha thué
(cong va tu), chd & hop tac (cooperative
housing), nha cho thué, nha ty lam chu
(owner-occupation), chd & trong tinh trang
khan cip (emergency housing) va nhiing
noi dinh cu khong chlnh thirc (informal
settlements), ma bao gom sy chiém hitu ca

13 CESCR General Comment No. 4, doan 6.

NHA NUGC VA PHAP LUAT

vé dat dai va tai san. Bat ké dudi dang nao,
moi ngudi déu duge quyén bao dam an ninh
vé chd ¢ dén mdt mac dd nhat dinh dé co
thé c6 sy bao ho phap 1y trude moi hanh vi
cudng birc di doi, quiy rdi, hay nhitng hanh
vi de doa khac;

(b) Tinh san ¢é cua dich vu, vt chat,
co so ky thudt va két cau ha tcfng. Mot chd
& thich dang can dam bao du nhiing diéu
kién co ban vé y té, an ninh, tién nghi séng
va luong thuc, thuc pham; noi moi ngudi
déu duoc tiép can mot cach bén viing véi
cac nguén lyc chung va nguén luc tu nhién,
chfmg han nhu vé& nudc sach, chat dét, anh
sang, sudi 4m, vé sinh, giat gili, bdo quan
thuc pham, xir 1y rac thai, thoat nudc va cac
dich vu khan cép;

(c) C6 thé chi tra. Chi phi tai chinh ma
ca nhén hay ho gia dinh phi chi tra cho chd
& can hop 1y, khong triét tiéu hay anh hU:O'ng
dén viéc huong thy cac nhu cau thiét yéu
khac cua ho. Cac qudc gia can co bién phap
dé dam bao chi phi vé& chd & phu hop vai
muc thu nhap cua nguoi dan, trong dé bao
gdm viéc hd tro nhitng nguoi khong co kha
ning tu chi tra cho chd & va bao vé ngudi
thué nha trudc viéc chu nha dat ra gia thué
hodc tdng gia cho thué khong hop ly;

(d) C6 thé sinh séng. Chd & thich déng
phai dam bao co thé sinh sdng duoc, trong
d6 khong gian song phai thich déng, bao vé
nguoi ¢ do trudc thoi tiét nong, lanh, am
udt, mua gidé va cac mdi de doa khac dén
suc khoé¢; khong nguy hai vé mat cdu trl’lc va
khong gay lay nhiém bénh tat. Cac qudc gla
du’oc khuyen khich & ap dung Cac nguyen tic
y té vé ché 6" do T6 chire Y té thé gidi dua

14 CESCR General Comment No. 4, doan 7. Fact Sheet No. 21/Rev.1, muc 3.

15 Fact Sheet No. 21/Rev.1, muc 3.
16 CESCR General Comment No. 4, doan 7.
17 CESCR General Comment No. 4, doan 8.

18 'WHO (1989), Health principles of housing, https://apps.who.int/iris/bitstream/handle/10665/39847/9241561270_eng.

pdf?sequence=1&isAllowed=y.
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ra nham bao dam cac diéu kién vé sinh, dich
té ctia chd &;

(e) Kha nang tzep cdn. Moi ngudi déu co
co hoi tiép can day du Va bén viing véi chd
& thich déng; trong d6 can danh uu tién cho
nhitng nhom xa hoi yéu thé nhu nguoi gia,
tré em, nguoi khuyét tat, ngudi bénh nan vy,
ngudi nhidm HIV, ngudi ¢6 van dé stc khoé
dai déng, nguoi bénh tam than, nan nhan
cua thién tai, nguoi dan séng ¢ ving dé bi
thién tai... Luat va chinh sach vé nha & cua
céc qudc gia can xem xét ddy du nhiing nhu
cau dic biét vé chd & cia cidc nhom yéu thé,
trong do trong tam la tang cuong kha nang
tiép can dat dai cua ho;

() Vi tri. Chd ¢ thich dang phai la mot
dia diém cho phép cu dan co thé tiép can véi
viéc lam, dich vu cham soc strc khoe, truong
hoc, nha tré va cac co so xa hoi khac, déng
thoi khong duogc xdy dung trén cac dia diém
bi 6 nhim hodc gan cac ngudn 6 nhiém de
doa dén strc khoe cua nguoi dan;

(g) Sw phit hop vé van héa. Thiét ké nha
0, vat licu xay dung dugc s dung... phai
phii hop véi ban sic van hoa ctia cu dén.

- Viéc cudng buc di doi chd & (forced
eviction) trai véi y mudn ciia nhimg ngudi
0 d6 bi xem la mot sy vi pham tho bao
cac quyén con ngudi, dic biét 1a quyén co
chd & thich ddng". Viéc cudng buc di doi
chi dugc thtra nhan 1a khong vi pham luat
nhan quyén qubc té trong mot s6 “truong
hop ngoai 1¢” nhat, ma viéc thuc hién néd
phil hop véi cac nguyén tic cia luat nhan
quyén qudc té. Nhitng “truong hop ngoai
16” @6 bao gom: (a) Ngudi ¢ hoic ngudi
thué nha c6 nhitng tuyén bé mang tinh chat
phan bi¢t chung tdc hoac ky thi khac, hodc

19 Fact Sheet No. 25/Rev.1, muc 1.

c6 nhitng hanh dong tin cong hay dbi xu
tho bao vé1 hang x6m; (b) Nguoi thué nha
pha huy bat hop phap nha dang thué; (c)
Ngudi thué nha ¢ tinh khong tra tién thué
nha mac du c6 kha nang chi tra, trong khi
chi nha da thuc hién nghia vu bdo dam
chd & thich dang; (d) Ngudi thué nha lién
tuc c6 hanh vi cu xr khong dung muc, thé
hién ¢ viéc de doa, quiy nhiéu hay doa dam
nhting ngudi hang x6m, hoac de doa sy an
toan va sirc khoé cong dong; (¢) Ngudi thué
nha cé nhiing hanh vi pham td1 theo quy
dinh cta phap luat, de doa dén quyen cua
nguoi khac; (f) Nguoi ¢6 hanh vi chiém giir
bat hop phap bat dong san ma nguoi khac
dang sinh song; (g) Céng dan cia qubc gia
xam luge chiém hiru dat dai hay nha cira
cua ngudi dan nudce bi xam lugce; (h) Nguoi
chiém hitu bat hop phap dat dai hay nha &
dé 1am chd & ctia minh?!,

Bén canh ndi ham cia quyén cc') chd &
thich dang, cac co quan nhan quyén LHQ
cling dé cap dén nghia vu clia cac qubc gia
trong viéc bao dam quyén nay, theo do:

- Quyén c6 chd ¢ thich dang can dugc
xem nhu 1a mdt trong nhiing hon da tang
trong chién luoc toan cdu va qudc gia vé nha
. Cac qudc gia, bat ké trinh d6 phat trién
nhu thé nao, déu phai tién hanh ngay cac
bién phap thich hop, ké ca vé hanh chinh,
tu phap, kinh té, xa hoi va gido duc, dé thuc
hién quyén duoc c¢6 chd & thich déng; trong
truong hop viéc nay vuot qua nguén luc cua
minh, quoc gla c6 thé dé nghi sy hd tro cua
cong dong quoc 1&22

- Céc qudc gia can thong qua mot Chién
lugc quoc gia vé nha ¢, trong dé xac dinh
nhirng muyc tiéu, bién phap cu thé dé thuc

20 CESCR General Comment No. 4:, doan 18. Ciing xem Fact Sheet No. 25/Rev.1, muc 1.
21 United Nations Commission on Human Rights resolutions 1993/77 and 2004/28. Cing xem Fact Sheet No. 25/Rev.1,

muc 1.
22 CESCR General Comment No. 4, doan 10.
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hlen quyén nay23 Chinh sach nha ¢ cta cac
qudc gia can tranh viéc danh uwu dii cho
nhiing nhém x3a hoi giau cd, thay vao do phai
uu tién cho nhiing nhém xa hdi dang phai
song trong diéu kién khé khan vé chd 6%
Céac qudc gia can thanh lap cac bo hay co
quan chuyén trach va can phan bd ngan sach
cho viéc phat trién nha o, dé bao dam quyén
¢6 chd & cho moi ngudi dan va cai thién diéu
kién séng cho ho*. Mot qudc gia ma van con
mot ty 18 16n ngudi dan chua ¢6 chd & thich
dang thi s€ bi xem la chua hoan thanh nghia
vu theo IESCR?®,

Ciing lién quan dén nghia vu cua céc
qudc gia trong viéc bao dam quyén cd chd
& thich dang, “Hudng dan vé viéc thuc hién
quyén c6 chd & thich dang” ciia LHQ d3 néu
ra 16 goi ¥ cu thé cho cac qubc gia, c6 thé
tom tat nhu sau:

Huong dan so 1. Pam bao quyén co cho

0 Voi tz'nh chat la mot quyén co ban cda con
nguoi gan VOi nhan phdm va quyén Song
Céc qudc gia can ghi nhan va bao vé quyén
nay trong Hién phap va phap luat, VOl mot
dinh nghia chira dung day du cac yéu cau vé
tinh thich dang ctia chd o.

Huréng dan s6 2. Thiee hién ngay ldp tire
cdc bién phdp dé bao dam dan dan quyén
c6 cho é thich ddng theo tiéu chudn hop Iy:
Cac quoc gia pha1 cong nhan nghia vu bao
dam quyén c6 chd & cho tit ca moi nguo’l
mdt cach nhanh chong va hiéu qua nhat co
thé, trong mot khung thoi gian hop 1y. Cac
qudc gia phai phan bd du ngudn luc va wu
tién thoa man nhu cau chd ¢ cia cac ca nhan
hodc nhom thiét thoi va dang phai song trong
diéu kién chd ¢ bap bénh.

Huéng dan s6 3. Pam bdo sw tham gia
c6 ¥ nghia trong viéc thiét ké, thic hién va

23 Fact Sheet No. 21/Rev.1, muc 13.

24 CESCR General Comment No. 4, doan 11.
25 Fact Sheet No. 21/Rev.1, muc 3.

26 Fact Sheet No. 21/Rev.1, muc 13.
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gidm sat cdc chinh sach va quyét dinh vé
nha 6: Quyén duogc tiép can thong tin va
dugc tham gia tu do va c6 y nghia vao vi¢c
xay dung, thuc hién cac chinh sich nha &
phai dugc dam bdo trong phap luat, dac biét
1a v6i nhitng nhom xa hoi yéu thé va bi anh
huodng badi chinh sach.

Hudng din sé 4. Trién khai cdc chién
lwoc toan dién dé thuc hién quyén co nha
¢: Cac chién lugc vé nha & phai xac dinh
nhirng nghia vu cua Nha nudc trong viéc bao
dam quyén c6 chd & diy du cho tit ca moi
ngudi trong thoi gian ngin nhat c6 thé, va
phai thé hién sy gén két va phdi hop trong tat
ca cac linh vuc chinh sach c6 lién quan nhu
vé dat dai, thué, tai chinh, quy hoach dé thi,
phuc loi va dich vu xa hoi.

Huéng dan sé 5. Cdc quéc gia can xéa
b6 tinh trang vé gia cw trong thoi gian ngdn
nhdt c6 thé va cham dit viéc hinh su héa
nhitng nguoi song trong tinh trang vé gia
cw: Cac qudc gia can nghiém cam va giai
quyét tinh trang phéan biét dbi xir vi Iy do vo
gia cu hodc tinh trang nha & khac, dong thoi
bai bo tit ca cac luat va bién phap hinh su
hoa hodc trung phat nguoi vo gia cu hodc
hanh vi lién quan dén tinh trang vo gia cu,
chang han nhu nga hodc dn & noi cong cong.
Viée cudng ché truc xudt nhitng ngudi vo
gia cu khoi cac khong gian cong cong va pha
huy do dac ca nhan cia ho phai bi nghiém
cAm. Nhitng nguoi vo gia cu can dugc bao
vé nhu nhau khoi sy can thiép vao quyén
riéng tu va chd &, bat ké ho dang séng ¢ dau.
Can thyc hién céac bién phap dac biét dé bao
vé quyén cua tré em dudng phd. Ciing can
cung cap kha nang tiép can chd & khan cap
an toan, dam bao va twom tat, véi su hd trg
can thiét va khong bi phan biét d6i xtr vi bat
ky 1y do ndo nhu tinh trang di cu, qudc tich,
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gidi tinh, tinh trang gla dinh, ban sic gi6i
tinh, tudi tac, ngudn gbc dan toc, khuyet tat,
nghién ruou hodc ma tuy, tién 4n, tién phat
con ng hodc strc khoe... Cac ca nhan va gia
dinh can dugc cung cip quyén tiép can chd
& lau dai, day du dé khong bi budc phai dya
vao chd & khan cép trong thoi gian dai.

Huéng dan s6 6. Cam cueong bire di doi
va ngan chan cudng bire di doi ché ¢ bdt ci
khi nao cé thé: Viéc cudng buc di doi chd &
bi nghiém c4m theo luat nhan quyén qudc té,
trong moi truong hop, bat ké quyén sé hiru
hoac tinh trang s¢ hitu cua nhiing nguodi bi
anh huong. Nan nhan cua vi¢c cudng buc di
doi phai duge dén bu, boi thuong thoa dang
va dugc tiép can chd ¢ hodc dit dai phu hop.
Luat phap qudc gia diéu chinh viéc cudng
btrc di doi phéi tuan thi cac quy tic nhan
quyen bao gdm nguyén tic ton trong pham
gi4 con nguoi va cac nguyén tic chung veé
tinh hop ly, twong xtmg va dung thu tuc,
dong thoi phai 4p dung binh dang véi nhiing
ngudi sdng trong cac khu trai danh cho nguoi
vO gia cu. Trong cac truong hop bi tich thu
tai san thé chép hodc ng tién thué nha, viéc
cuong buc di doi chi nén xem nhu 1a phuong
an cudi cung, sau khi da nghién ctru day du
cac bién phap thay thé dé giai quyét no ton
dong, chang han nhu thong qua tro cip nha &
khén cép, gian ng hoac, néu can, chuyén dén
chd & c6 gia phai ching hon.

Huéng dan sé 7. Nang cdp cdc khu nha
& phi chinh thire két hop véi cdch tiép cdn
dira trén quyén con nguoi: Cac nd luc nang
cip nha & nén do cong dong lanh dao toan
dién va phai tao diéu kién va bao dam su
tham gia dua trén quyén va trach nhiém giai
trinh khi thiét ké va thyc hién. Ciing can phai
dam bao rang, nguoi dan tiép tuc duoc tiép
can véi sinh ké ctia ho va hd tro sy phat trién
kinh té cua cong dong, tich hop cac k¥ ning
va lao dong ctia ngudi dan bat cir khi nio co
thé. Phai thuc hién cac bién phap dé dam bao
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rang, nha & dugc nang cap van cé gia phal
chang Nén duy tri quyen duogc ¢ lai tai cho
bét cir khi nao c6 thé va theo mong mudn
cua nguoi dan. Viéc di doi chi nén thyc hién
néu duoc sy dong ¥ cia cu dan va sau khi
tat ca cac lua chon khac da dwoc tinh dén
thong qua tham van thuc chét, c6 y nghia
véi nguoi dan.

Huéng dan s6 8. Xir Iy phan biét doi xir
va dam bdo binh dang: Cac qubc gia phai
nghiém cidm moi hinh thtrc phan biét d6i xir
vé nha &, bat ké do céc chu thé nha nuée
hoac tu nhan thuc hién, va dam bao su binh
dang thyc chit trong viée tiép can voi nha
6. Diéu nay doi hoi phai thuc hién cac bién
phap tich cyc dé giai quyét nhiing bat loi vé
nha ¢ va giam bot tdc dong cia sy phan biét
dbi xir dbi voi cac nhom yéu thé.

Huéng dan s6 9. Bio dam binh ddng
gidi vé nha 6, dat dai: Phy nit phai dugc
dam bao quyén so hiru doc 1ap vé nha &, dat
dai, bat ké tinh trang gia dinh hodc mdi quan
hé ctia ho. Can sira d6i hodc bai bo cac diéu
khoan trong luat hon nhan - gia dinh, luat
thira ké va cac luat lién quan khac ma han
ché sy tiép can cua phy nit di voi quyén so
hitu nha & va dat dai. Phu nit can dugc dam
bao su tiép can binh déng véi tin dung, thé
chép, tro cép dé tiép can voi nha 6. Phu ntr 1a
nan nhan ctia bao luc gia dinh c6 quyén tiép
tuc ¢ lai nha ctia vo chong néu ly hon hoic ly
than. Phu nit can dugc dam bao quyén tham
gia vao viéc hoach dinh chinh sach lién quan
dén nha o.

Huéng dan sé 10. Bam bdo quyén cé
nha & day di cho nguoi ty nan va nguoi di
cw trong nuwde: Cac qudc gia phai dam bao
quyén duoc co chd ¢ mot cach binh ding
ma khong c6 sy phan biét ddi xir nao dbi
v6i tit ca nhitng nguoi di cu trong nudc va
ngudi ty nan, bt ké ho co gidy to hay khong,
theo cach phu hop véi luat nhan dao va luat
nhan quyén quc té. Cac trung tim danh cho



nguoi ty nan va nguoi di cu trong nudc phai
dap ung cac tiéu chuan vé nhan pham, sy
thoa dang va sy bdo v¢ cua gia dinh cling
nhu cac yéu cau khac cia luat nhan quyén
va luat nhan dao quéc té. Tré em ty nan va di
cu khong bao gio bi tach khdi cha me hodc
nguoi giam hd cua cac em, va nhiing gia
dinh bi chia cét do ty nan hoac di cu phai
dugc doan tu cang sém cang tot. Bt ky su
doi xtr khéc biét nao vé diéu kién nhén nha
& dua trén tinh trang nhap cu déu phai hop
Iy va twong xtng, dong thoi khong 1am anh
huong dén viéc bao vé quyén ¢ chd & cho
tat ca moi ngudi trong lanh thé hodc noi
thudc quyén tai phan cta qudc gia.

Huéng dan s6 11. Pam bdo ndng luc
va trach nhiém gidi trinh cia chinh quyén
dia phwong va khu vuc trong viéc bao dam
quyén cé ché & thich dang: Nghia vu cia
chinh quyén dia phwong va khu vuc trong
viéc bao dam quyén c6 chd & phai duoc quy
dinh 16 rang trong phap luat. Chinh quyén
dia phuong va khu vuyc can thuc hién céac
chién lugce nha ¢ dua trén quyén con nguoi,
phu h0’p voi nhung chién lugc duge thuc
hién & cap quéc gia, c6 co ché giam sat va
trach nhiém giai trinh riéng. Cac Nha nuéde
phai dam bao rang, cac chién lugc nha & cap
dia phuong hodc khu vuc sé& duoc cung cap
day du nguodn luc va chinh quyén dia phuo’ng
co kha nang thyc hién ching. Quyén c6 chd
& can duoc dua vao cac van ban phap luat,
ké hoach va chuong trinh lién quan cua cac
dia phuong.

Huéng dan s6 12. BPam bdo quy dinh vé
kinh doanh phu hop vo”i nghfa vu cua Nha
nuoc va gzal quyét vin dé tai chinh héa nha
o: Céac quoc g1a phai diéu chinh hoat dong
kinh doanh dé ngin chin cac khoan dau
tur ma co bat ky tac dong tiéu cuc ndao dén
quyén c6 chd &, bao gdm bang cach duy tri
khung phap 1y vé cho thué nha dé dam bao
an toan vé quyén so hitu va nha ¢ gia ré cho
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ngudi thué, thong qua quy dinh vé gidi han
tién thué, kiém soat hoic dong bang tién
thué khi can thiét; ap thué doi véi bat dong
san nha & va viée dau co dat dai dé han ché
viéc dau co va bo trong nha ¢. Cac qubc gia
can hd trg cac ho gia dinh trong viéc xdy
dung va nang cip nha & cua ho bang cach
dam bao kha nang tiép can dat dai va cung
cap vat liéu xay dung bén vitng véi gia ca
phai chang.

Huéng dan s6 13. Pam bao quyén dwoc
cung cdp théng tin vé ché ¢ va vé si thich
tkng véi bién doi khi hdu ciing nhir gidi quyét
tac dong ciia khing hoang khi hdu déi véi
quyén ¢6 ché 6: Quyén c6 chd ¢ thich dang
can duogc 16ng ghep vao céc chién luogc thlch
g va giam thiéu bién doi khi hau, bao gdm
viéc giai quyét tinh trang phai di lanh nan do
bién ddi khi hau. Cac qudc gia can dam bao
rang, nhing chién luoc nay khong 1am giam
hodc can tré viéc thuc hién quyén co chd &
thich ddng. Can uu tién thuc hién cac bién
phap thich tmg dé bao ton nhimng cong dong
dic biét d& bi tdn thuong trudce tac dong cia
bién ddi khi hau, chrfmg han nhu nhiing cong
dong song trén hodc gan cac tuyén dudng
thuy va bo bién.

Hwong dan s6 14. Tham gla hop tac
quoc té dé dam bao thuc hzen quyén c6 cho
o phu hop Céc qudc gia can cong nhan hop
tac quoc te la mot nghia vu phap ly dé thuc
hién quyén c6 chd &. Cac t6 chirc tai chinh
quéc té, t6 chirc phat trién, nhan dao va cac
t6 chirc qubc té khac phai dong vai tro phu
hop trong viéc thic day thuc hién quyén
¢6 chd &. Cac ngan hang phat trién va cac
t6 chirc tai chinh nén thiét 1ap nhimng chinh
sach bao vé, bao g6m tat ca cac khia canh
ctia quyén co chd & thich dang.

Huéng dan sé 15. BPam bdo co ché gidm
sat va trach nhiém giai trinh hiéu qua: Céac
co quan giam sat doc 1ap can dugc ty quyén
va c6 ngudn luc thich hop dé giam sat viéc
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thue hién quyén c6 chd ¢. Ho can c6 kha
ning tiép nhan khiéu nai tir nhitng nguoi
hodc nhém lién quan, thyc hién céc chuyén
tham, tién hanh diéu tra, Gy thac khao sat va
t6 chirc nhimg phién diéu tran cong khai dé
thu thap thong tin.

Huéng dan sé 16. Bam bado tiép cdn
cong ly vé moi mdt cia quyén co noi o: Viéc
tiép can cong 1y vé& quyén co6 chd & can duoc
dam bao bang tat ca cac bién phap thich hop,
thong qua toa an, co quan hanh chinh, céac
t6 chtrc nhan quyén va cac hé thong tu phap
khong chinh thirc. Cac phién diéu tran va cac
thii tuc khac phai kip thoi, dé tiép can, cong
bang, cho phép cac ca nhan va nhom bi anh
hudng tham gia ddy du va dam bao cac bién
phap khic phuc hi¢u qua trong khung thoi
gian hop 1y. Tiép can cong 1y can dugc dam
bao cho tit ca cac thanh phan va khia canh
ciia quyén c6 chd & theo ludt nhan quyén
quéc té.

2. Quyén c6 chd & theo phap luit Viét Nam

Céc Hién phap trude day (Hién phap
nam 1946, 1959, 1980, 1992) mai chi ghi
nhan mot s6 quyén lién quan dén chd &, vidu
nhu quyén tu do di lai, cu tra ciia cong dan,
quyén so hitu tai san (gom nha ¢). Lan dau
tién Hién phap nam 2013 ghi nhan quyén c6
noi & hop phép tai Diéu 22, theo do:

1. Cong dan c6 quyén c6 noi & hop phap.

2. Moi nguoi c¢6 quyén bat kha xam
pham vé chd 6. Khong ai duoc tu ¥ vao chd
& cta nguoi khac néu khong duoc nguoi do
dong .

3. Viéc kham xét chd & do luét dinh.

Bén canh d6, Hién phap nim 2013 con
ghi nhan mot s6 quyén c6 lién quan va co tac
dung hd trg quyén c6 noi & hop phap, cu thé
nhu: Quyén bat kha xam pham vé doi song
riéng tu, bi mat c4 nhan va bi mat gia dinh
(khoan 1 Piéu 21); quyén tu do di lai va cu
tra & trong nudc va ra nude ngoai (Piéu 23);
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quyén so hiru tai san, bao gdm nha ¢ (khoan
1 Dicu 32).

Hién tai phap luat Vi¢t Nam chua cé
dinh nghia chinh thirc vé “noi ¢ va “noi &
hop phép”. Trong thyc té, khai niém “noi
¢” thuong duoc hiéu nhu 13 “noi cu tri” ma
dugc quy dinh ¢ nhiéu van ban phap luat,
nhu Bo luat Dan sy nim 2015 (Diéu 40 quy
dinh: Noi cu trti cua ca nhan 1a noi nguoi do
thuong xuyén sinh séng); Luat Cu tri nim
2020 (“Cu trt 1a viée cong dan sinh song tai
mot dia diém thudce don vi hanh chinh cip
xa hodc don vi hanh chinh cp huyén & noi
khong c6 don vi hanh chinh cap xa (khoan
2 Piéu 2). Noi cu tréi caa cong dan bao gdm
noi thuong tra, noi tam tra (khoan 1 Diéu
11); trong dd, noi thuong tri 1a noi cong dan
sinh séng 6n dinh, 1au dai va di duoc ding
ky thuong tra (khoan 8 Didu 2), con noi
tam tr 1a noi cong dén sinh sdng trong mot
khoéang thoi gian nhat dinh ngoai noi thuong
trd va da dugc dang ky tam trt (khoan 9
Diéu 2)). Piéu 4 Luat Cu trt ndm 2020 quy
dinh coéng dan co quyén tu do cu trG theo
quy dinh cua Ludt nay va cac van ban phap
luat khac c6 lién quan. Viéc thuc hién quyén
tu do cu trt ctia cong dan chi bi han ché theo
quy dinh cua luat. Noi dung, thoi gian han
ché quyén tu do cu tru thuc hién theo ban
an, quyét dinh c6 hiéu luc phép luat cia Toa
an, quyét dinh cta co quan nha nudc khac
c¢6 thAm quyén hoic theo quy dinh cua luat
c6 lién quan.

Tuy nhién, khai niém “chd ¢” da duoc
dinh nghia theo khoan 9 Piéu 2 Luat Xu
Iy vi pham hanh chinh nam 2012 cua Viét
Nam, theo d6: “Chd ¢ 1a nha &, phuong tién
hoic nha khac ma cong dan sir dung dé cu
tra. Chd ¢ thudc quyén so hitu ciia cong dan
hodac dugc co quan, td chirc, ca nhan cho
thué, cho mugn, cho ¢ nho theo quy dinh ctia
phap luat”. Khoan 1 Diédu 2 Luat Cu tra nim
2020 b6 sung quy dinh: “Chd & hop phép 1a



noi duoc sir dung dé sinh séng, thudc quyén
so hitu hodc quyén sir dung cta cong dan,
bao gém nha &, tau, thuyén, phuong tién
khac c6 kha ning di chuyén hodc chd ¢ khac
theo quy dinh cua phap luat”. Theo Piéu 12
Bo luat T tung Hinh sy nam 2015: Khong
ai dugc xam pham trai phap luat chd &, doi
song riéng tu, bi mat ca nhan, bi mat gia dinh,
an toan va bi mat thu tin, dién thoai, dién tin
va cac hinh thirc trao d6i thong tin riéng tu
khéc cta ca nhan. Khoan 1 Diéu 192 Bo luat
nay quy dinh: Viéc kham xét chd & cuia cong
dan chi dugc tién hanh khi c6 cin cir dé nhan
dinh chd & ¢o cong cy, phuong tién pham
t0i, tai liéu, dd vat, tai san do pham toi ma c6
hogc d6 vat, dit li¢u dién tir, tai liéu khac c6
lién quan dén vu an. Theo Piéu 158 Bo luat
Hinh sy nam 2015, hanh vi xAm pham chd &
cua nguoi khac co thé bi phat céi tao khong
giam giir dén hinh phat ti 1én dén 5 nam, bén
canh do, nguoi pham tdi con co thé bi cAm
dam nhiém chirc vu nhat dinh tr 01 nam dén
05 nam.

Nhu vay, theo quy dinh tai Diéu 2 Luat
Cu tra nam 2020, “nha & 1a yéu t6 céu
thanh dau tién va quan trong nhét cta “chd
&”. Theo Piéu 3 Luat Nha ¢ nim 2014 (va
Piéu 3 Dy thao Luat Nha 0%, nha ¢ 1a cong
trinh xay dung véi muc dich dé ¢ va phuc
vu cac nhu cau sinh hoat cta hd gia dinh,
ca nhan. C6 cac loai nha & bao gom: Nha ¢
co muc dich sur dung hén hop, Nha o riéng
lé, Nha chung cw, Nha o thwong mai, Nha
o cong vu, Nha o aé phuc vu tai dinh cu,
Nha o xa hoi, Nha lvu tru cong nhdn. biéu
4 Luat Nha ¢ nam 2014 (va khoan 1 Diéu 8
Dy thao Luat Nha &) cong nhan quyén co
chd & cua gia dinh, ca nhan thong qua viéc
dau tu xay dung, mua, thué, thué mua, nhan
ting cho, nhan thira ké, nhan gop von, nhan
ddi, muon, ¢ nho, quan ly nha ¢ theo uy
quyén va cac hinh thirc khac theo quy dinh

NHA NUGC VA PHAP LUAT

ctia phap luat. Pidu 9 quy dinh: Nha nudc
cong nhan va bao ho quyén so hitu hop phap
vé nha &; nha & thudc so hitu hop phap cua
t6 chirc, ho gia dinh, ca nhan khong bi qudc
hiru héa. Truong hop that can thiét vi muc
dich qudc phong, an ninh; phat trién kinh té
- xa ho1 vi loi ich quéc gia, cong cong hoac
trong tinh trang chién tranh, tinh trang khan
cap, phong, chdng thién tai, Nha nudc quyét
dinh trung mua, trung dung, mua trudc nha
0 hoac giai tdéa nha & thudc s& hiru hop phap
cta to chirc, ho gia dinh, c4 nhan thi Nha
nude ¢ trach nhiém boi thudong, hd trg va
thue hién chinh sach tai dinh cu cho chu so
hitu nha ¢ theo gia thi truong.

Ciing lién quan dén van dé nha &, ngay
22/12/2021, Thu twéng Chinh phu da ban
hanh Quyét dinh s6 2161/QD TT phe duyét
Chién luoc phét trién nha ¢ quoc gia giai
doan 2021 - 2030, tdm nhin dén nim 2045.
Chién luoc khiang dinh quan diém xem:
C6 chd & thich hop va an toan 1a mot trong
nhitng quyén co ban, 1a diéu kién can thiét
dé phat trién con nguoi mot cach toan dién,
d6ng thoi 1a nhan t6 quyét dinh dé phat trién
ngudn nhan lyc phuc vu cho sy nghiép phat
trién dat nue. Phat trién nha & 14 trach nhiém
cuia Nha nudc, cua xa hi va cia nguoi dan.
Phat trién nha ¢ 1a mot trong nhitng ndi dung
quan trong ctia chinh sach phat trién kinh té
- xi hoi; Nha nuéc khuyén khich cc thanh
phan kinh té phat trién nha & theo co ché thi
truong dap tng moi nhu cau cia ngudi dan,
dong thoi ¢ chinh sach dé hd trg vé nha &
cho cac ddi tuong chinh sach xa hoi, nguoi
c¢6 thu nhap thap va nguoi nghéo gip kho
khin vé nha ¢ nhdm gop phan 6n dinh chinh
tri, bdo dam an sinh xa hdi va phat trién do
thi, nong thon theo hudng van minh, hién
dai. Phat trién nha ¢ phai bao dam an toan
va dap tng cac diéu kién vé chét luong xay
dung, kién trac, canh quan, tién nghi va moéi

27 http://duthaoonline.quochoi.vn/pages/dsduthao/chitietduthao.aspx?id=7441#.
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truong; du kha ning Gmg phé véi bién ddi
khi hau, tham hoa thién tai, dich bénh, st
dung tiét kiém nang luong, phat trién bén
vitng, phat thai thip theo dung quy chuan,
tiéu chuan do co quan c6 tham quyén ban
hanh. Phat trién da dang céc loai hinh nha ¢,
chu trong phat trién nha ¢ x4 hoi, nha chung
cu, nha cho thué, nha ¢ cho cong nhan céc
khu cong nghiép, nhiam giai quyét co ban
yéu cau vé nha & cho nguoi dan dac biét tai
khu vuc d6 thi, phén dau phat trién nha &
tai khu vue nong thon gan voi Chuong trinh
muc tiéu qudc gia vé xdy dung nong thon
méi. Chién luoc cling xac dinh cac nhom
nhiém vu va giai phap vé& phat trién nha g,
gin v6i nhitng van dé nhu: Hoan thién thé
ché, chinh sach, cai cach thi tuc hanh chinh,
thi tuc dau tu; hoan thlen quy hoach, phat
trién quy dat; tao ngudn von va chinh sach
thué; phat trién thi truong bat dong san;
huy dong ngudn luc ca & trung wong va dia
phuong; van dung nhiing thanh tyu cua khoa
hoc, cong nghé...

3. Mt s6 nhén xét, khuyén nghi

3.1. Nhan xét

So sanh nhitng quy dinh c6 lién quan
trong phép luat Viét Nam vai cac quy dinh
vé quyén c6 chd ¢ thich dang trong luat nhan
quyén qudc té, c6 thé rt ra mot sd nhan dinh
sau day:

Thir nhdt, xét tong quat, phap luat Viét
Nam d ghi nhan, bao vé quyén c6 chd & theo
tinh than ca luat nhan quyén quéc té, song
nhitng quy dinh vé van dé nay chua thyc sy
1d rang, mach lac, thé hién ¢ chd hé thong
phap luat dang sir dung nhiéu thuat ngit nhu
quyén cé noi ¢ hop phdp, quyén bdt kha
xdm pham vé ché ¢ (Hién phap nam 2013);
quyén tw do cuw trii (Luat Cu tri nam 2020),
quyén c¢é ché ¢ (Luat Nha & naim 2014 va Dy
thao Luat Nha & (siza doi)). Noi ham cua cac
quyén nay nhin chung chua duge quy dinh cu
thé va thiéu sy thong nhat, gan két voi nhau.
12 ‘ NGHIEN cUU
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Thir hai, Vi¢t Nam da c6 Chién lugc
phat trién nha ¢ qudc gia véi ndi dung kha
toan dién, cu thé, phu hop v6i nhiéu khuyén
nghi cliia cic co quan nhan quyén LHQ vé
viéc bao dam thyc hién quyén c6 chd 6 thich
dang. Du vay, Hién phap nim 2013 va cac
luat chuyén nganh cua Viét Nam co ban van
dang tiép can theo hudng gudn Iy nhiéu hon
13 bao dam quyén cb chd 6. Piéu d6 thé hién
rat & qua cac quy dinh dd néu & phan trén
ctia Hién phap, Luat Cu tr, Bo luat Dan su,
Lu4t Nha & va Dy thao Luat Nha & (sira doi).
Nhin chung, phdp ludt vé vofn dé nay chiea
d‘u’oc xay dung theo hirong tiép cdn dua trén
quyén vé ché ¢ ciia ngueoi dan.

Thir ba, nhitng yéu cau vé tinh “thich
dang” ctia chd ¢ theo luat nhan quyén qudc
té van chua duoc ghi nhan trong Hién phap
va cac luat chuyén nganh ctia Vi¢t Nam. Vi
du, trong Hién phap nam 2013, thay vao tir
“thich dang” 1a mot thuat ngtr hep hon va
thé hién rd xu hudng qudn 1y hon, do la
“hop phap (n0’i o hop phap). Mac du mot
sO yéu cau ve tinh thich dang cua nha o da
duoc long ghép trong Chién luoc phat trién
nha & quoc gla nhung chua hoan toan day
du nhu khuyén nghi clia cic co quan nhan
quyén LHQ. Viéc thiéu quy dinh chinh thuc
trong Hién phap va cac luat chuyén nganh
vé tinh “thich ddng” ctia chd & s& gy kho
khan cho viéc thuc hién day du nghia vu
ctia qudc gia trong viéc bao dam quyén cé
chd & thich dang ma di dugc ghi nhan trong
IESCR 1966.

Thir tw, phap luat Viét Nam moi tap
trung vao viéc bao vé quyén c6 chd & cua
céng ddn, chua mé rong dén nhitng nhom
d6i twong khong phai cong dan nhung da
va c6 thé s& hién dién trén lanh thd nude
ta (nguoi ty nan, nguoi khong qudc tich,
nguoi nudc ngoai, nguoi lao dong di tra...)
theo nhu khuyén nghi ctia cac co quan nhan
quyén LHQ. Pidu nay vé lau dai co thé
gdy ra nhimng phuc tap nhit dinh cho Viét



Nam vé phuong dién d6i ngoai. Thém vao
d6, chinh sach bao dam quyén vé chd & cho
mot s6 nhom xa hoi trong nude ma dé bi tén
thwong vé linh vuc nay ciing chua thuc su
day di va cu thé.

Thir nam, phap luat Viét Nam moi chta
trong bao vé quyén riéng tw vé ché 6, hién
con thiéu nhitng quy dinh cu thé dé bao vé
nhitng khia canh khac cia quyén c6 chd &
thich dang theo nhu khuyén nghi cia cac co
quan nhin quyén LHQ, dic biét lién quan
dén viéc cudng buc di doi chd 6.

3.2. Khuyén nghi

T nhitng nhan xét ¢ trén, c6 thé néu
mdt s6 khuyén nghi sau:

Thit nhdt, Nha nude nén ra soat dé chinh
stra nhitng quy dinh lién quan dén quyén vé
noi &, nha & trong Hién phap, cac luat chuyén
nganh va cac vin ban dudi luat dé bao dam
su thong nhét. Nén sir dung thuat ngir quyén
c6 chd & (nhu cach sir dung ¢ Luat Nha ¢ va
Dy thao Luat Nha ¢ (stra d6i) thay cho thuat
ngit quyén c6 noi ¢ dé twong thich véi luat
nhan quyén qudc té. Can boc tach dé c6 cach
quy dinh rd rang hon vé hai van d& co lién
quan nhung khong dong nhat voi nhau, d6
1a: chd & (chil yéu thude vé linh vuc quyén
con ngudi, gin v&i quyén sdng, quyén an
ninh c4 nhan va mot loat quyén con ngudi
khac), noi & (chi yéu thudc vé linh vuc quan
ly hanh chinh nha nuéc, chi gan véi quyén
tu do di lai, cu trt1). Thém vao do6, can dua
ra dinh nghia dé lam rd ndi ham cua tat ca
cac thudt nglr quan trong dugc sur dung trong
luat va trong Hién phap nim 2013.

Lién quan dén van dé trén, mic du Dy
thao Lut Nha ¢ (sia doi) dang su dung
thuat ngir phu hop véi luat nhan quyén
quéc té (quyen c¢6 chd &), nhung khong phu
hop véi Hién phap nam 2013 (quyén c6 noi
). Vi vy, can cin nhic quy dinh nay cua
Dy thdo dé bao dam tinh twong thich véi
Hién phap.
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Thir hai, dé qua trinh ra soat, sira do6i
phap luat dam bao su twong thich ddy du véi
quy dinh vé quyén c6 chd & thich déng trong
luat nhan quyén qudc té, can quan triét “cach
tiép can dua trén quyén” (human rights
based approach). Piéu d6 c¢6 nghia 1a trong
khi vin can giit mot s6 quy dinh vé quan ly
nha nudc, can diéu chinh cach tiép can thién
vé quan Iy hién nay sang cach tiép can vé
bdo dim quyén ¢ chd 6.

Lién quan dén van dé trén, Du thao Luét
Nha & (sira doi) can tiép tuc cing cb, bd
sung cac quy dinh vé quyén cé chd & theo
cac khuyén nghi, huéng dan ctia cac co quan
nhan quyén LHQ, dic biét 1a vé cac yéu
cau bao dam tinh thich dang cua chd &, viéc
cudng birc di doi chd & va trach nhiém cua
Nha nuéc trong viéc bao dam quyén c6 chd
0 thich dang ctia nguoi dan.

Thir ba, d¢ bao dam sy twong thich day
du véi cac quy dinh va hudng dan cia LHQ
vé quyén c6 chd & thich dang, can sira doi
cac quy dinh lién quan trong cac luat chuyén
nganh va vin ban dudi luat, bao gdm Du
thao Luat Nha ¢ (sira doi) va Chién luoc
phat trién nha & qudc gia, dé mé rong pham
vi chu thé ctia quyén nay dén mot s6 nhom
d6i tuong khong phai cong dan nhung hién
dién trén lanh thd quéc gia (nguoi ty nan,
ngudi khong qudc tich, nguoi lao dong di
tra...), cling nhu quy dinh rd va cu thé hon
chinh sach bao dam quyén vé chd & cho mot
s6 nhom xé hoi dé bi ton thuong trong nudc.
0 day, can thiy rang, chinh sach bao dam
quyén c6 chd & ciia cac nhém khong pha1 la
cong dan tat nhién khong thé gidng va bang
v6i cong dan, song ciing can bao dam nhiing
yéu cau co ban vé tinh thich déang cta chd
& theo khuyén nghi cta cac co quan nhan
quyén LHQ. Bén canh d6, can stra doi, bd
sung cac quy dinh lién quan dén viéc cudng
btrc di doi chd & trong cac lut chuyén nganh,
bao gébm Dy thao Luat Nha & (sira doi) m
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1. Chii thé c6 thim quyén xiy dung phap

luat

Tém tit:

Hién nay, & Viét Nam c6 nhiéu chu thé trong bd may nha nudc
c6 chtrc nang, nhiém vy, quyén han ban hanh van ban quy pham
phap luat voi hinh thire, tén goi, pham vi diéu chinh, ddi tuong ap
dung, ndi dung, gia tri phap 1y khac nhau. M&i hinh thtrc van ban
phai thyc hién theo mot trinh ty, thu tuc xay dung, ban hanh nhat
dinh. Van dé kiém soat quyén lyc va phong, chéng tham nhiing,
tiéu cuc trong cong tac xay dung phéap luat can duoc quan tim
nghién ctru dam bao quyén luc nha nude duoc kiém soat hidu qua,
co ché kiém soat quyén luc timg budc hoan thién, phit hop véi chu
truong ctia Pang, tudn thi nhitng nguyén tic nhat dinh va phai c6
giai phap dong bo.

Abstract:

Currently, in Vietnam, there are several entities in the state apparatus
with functions, tasks and powers to promulgate legal documents
with different types, names, scope of regulation, subjects of
application and contents. The contents and legal coverage are
different and each type of legal document must follow a certain
order and procedure for formulation and promulgation. The concern
of power control and anti-corruption, fighting against negative acts
in law-making needs to be considered to ensure that state power
is effectively controlled, and the power control mechanism is
gradually improved in line with the Party’s policy and in a coherent
and principal manner.

Quéc hoi thyc hién quyén 1ap hién, quyén
1ap phép, c6 nhiém vy, quyén han lam

Xay dung phap luat (XDPL) la nhiém
vu co ban, quan trong ctia Nha nudce, cac
co quan nha nudc va doi ngli can bg, cong
chtre trong cac co quan nha nudc, don vi vii
trang nhan dan. Pang Cong san Viét Nam la
lyc lugng lanh dao Nha nudc va xa hoi'.

1 Khodn 1 Diéu 4 Hién phap nam 2013.
2 Diéu 69 va Diéu 70 Hién phap nim 2013.
3 Khoan 2 Diéu 74 Hién phap ndm 2013.
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Hién phap va stra d6i Hién phép, lam luat
va sira doi luat’;, Uy ban Thudong vu Qudc
hoéi (UBTVQH) c6 nhiém vu va quyén
han ra phap l1énh vé nhiing van dé dugc
Qudc hdi giao®; Chu tich nuée, UBTVQH,
Hoi déng Dan toc, cac Uy ban cua Quéc



hoi, Chinh phu, Toa 4n nhan dan tdi cao
(TANDTC), Vién kiém sat nhan dan tbi cao
(VKSNDTC), Kiém toan Nha nudc, Uy
ban trung wong Mit tran T6 qudc Viét Nam
(UBTUMTTQVN) va co quan trung uong
ctia cac to chuc thanh vién cua Mt tran co
quyén trinh dy an luat truée Qudc hoi, trinh
du 4n phép 1énh truéc UBTVQH; dai biéu
Qudc hoi (PBQH) c6 quyén trinh kién nghi
vé luat, phép 1€nh va dy an luat, du 4n phap
1énh trude Qudc hoi, UBTVQH?; Chu tich
nudc cd nhiém vu, quyén han céng bd Hién
phap, luat, phap 1énh®, Chinh phu c¢6 nhiém
vu, quyén han dé xuét, xay dung, trinh du
an luat trudc Quéc héi va trinh du an phap
lénh truéc UBTVQHS®; ddng thoi Chinh
phu, Thu tuéng Chinh phu, B truong, Thu
trudng co quan ngang bd c6 tham quyén ban
hanh van ban phap luat’. Hé théng vin ban
quy pham phap luat & Viét Nam hi¢n nay
bao g@)m: Hién phéap; B luat, luat (sau day
goi chung 1a luat), nghi quyét ctia Qudc hoi;
Phap 1énh, nghi quyét cia UBTVQH; nghi
quyét lién tich gitta UBTVQH véi Poan
Chu tich UBTUMTTQVN; Lénh, quyét
dinh cta Chu tich nudc; Nghi dinh cua
Chinh phu; nghi quyét lién tich giita Chinh
phu v6i Poan Chu tich UBTUMTTQVN;
Quyét dinh ctia Thi tuéng Chinh phu; Nghi
quyét cia Hoi dong Tham phan TANDTC;
thong tu cua Chanh an TANDTC; thong tu
cua Vi¢n trudng VKSNDTC; thong tu cua
Bo truong, Tha trudng co quan ngang bo;
thong tu lién tich gitta Chanh 4n TANDTC
v6i Vién trudng VKSNDTC; thong tu lién
tich gitra B trudng, Thu trudng co quan

Khoan 2 Piéu 84 Hién phap nim 2013.
Khoan 1 Piéu 88 Hién phap nim 2013.
Khoan 2 Piéu 84 Hién phap nim 2013.
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ngang bd voi Chanh an TANDTC, Vién
truong VKSNDTC; quyét dinh ciia Tong
Kiém toadn nha nudc; Nghi quyét ctia Hoi
dong nhan dan (HDND) tinh, thanh phd
tryc thudc trung vong (sau day goi chung la
cap tinh); Quyét dinh ctua Uy ban nhan dan
(UBND) cap tinh; Van ban quy pham phap
luat cua chinh quyén dia phuong & don vi
hanh chinh - kinh té dic biét; Nghi quyét
ctia HDND huyén, quén, thi x4, thanh phd
thudc tinh, thanh phd thudc thanh phd truc
thudc trung wong (sau day goi chung 1a cip
huyén); Quyét dinh cia UBND cép huyén;
Nghi quyét cia HDND x4, phuong, thi trin
(sau ddy goi chung 1a cp xa); Quyét dinh
ciia UBND cip xa®.

Nhu vay, theo quy dinh cua Hién phap
va Luat Ban hanh van ban quy pham phéap
luat c6 nhiéu chu thé trong bd may nha nudc
c6 chuc nang, nhiém vy, quyén han ban
hanh van ban quy pham phép luat voi hinh
thirc, tén goi, pham vi diéu chinh, dbi tuong
ap dung, ndi dung, gia tri phap 1y khac nhau
va mdi hinh thtc van ban phai thyc hién
theo mot trinh ty, thu tuc xay dung, ban
hanh nhét dinh.

Tai Nghi quyét sb 27-NQ/TW ngay
09/11/2022 ctia Ban Chip hanh Trung wong
DPang khoa XIII vé tiép tuc xay dung Nha
nudc phap quyén xa hoi chu nghia (XHCN)
Viét Nam trong giai doan mdi danh gia:
Quyén luc nha nude chua duge kiém soat
hiéu qua, co ché kiém soat quyén luc chua
hoan thién. Péng thoi, Trung wong Pang
cling thdng nhit chu truong, giai phéap

Diéu 4 Luat Ban hanh vin ban quy pham phdap luit nim 2015 da dugc stia d6i, b8 sung nam 2020 (Luat Ban hanh vin

4
5
6
7  Diéu 100 Hién phdp nam 2013.
8
b

an quy pham phap luat).
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hoan thién co ché kiém soat quyén lyc nha
nuéc; ddy manh phong, chdng tham nhiing,
tiéu cuc. Két luan s6 19-KL/TW ngay
14/10/2021 ctia BO Chinh trj vé dinh huong
Chuong trinh xay dung phép luat (XDPL)
nhiém ky Qudc hoi khoa XV di xac dinh:
Chu trong chéng tiéu cuc ngay trong cong
tac XDPL, khong bi chi phdi, tac dong boi
cac hanh vi khong lanh manh cua bat ct
t6 chirc, ca nhan nao, khong dé xay ra tinh
trang 10ng ghép “loi ich nhom”, loi ich cuc
b0 cua co quan quan 1y nha nudc trong van
ban phép luat.
2. Viée thue hién kiém soat quyén Iwe va
phong, chong tham nhiing, tiéu cuc trong
xay dung phap luit

Trude hét, chung ta can 1am rd vé mat
khoa hoc cac van dé vé XDPL; kiém soat
quyén luc; loi ich nhom, tham nhiing, tiéu
cuc trong XDPL, dé tir d6 dua ra cic nguyén
tic chung nhat nham kiém soat quyén luc
dé phong, chéng loi ich nhém, tham nhiing,
tiéu cuc trong XDPL, theo do:

XDPL dugc hiéu 1a hoat dong cua co
quan, t6 chirc, ngudi c6 thim quyén trong
viéc 1ap chuong trinh XDPL, soan thdo,
trinh, tham gia gop y, phan bién xa hoi,
tham dinh, tham tra, tiép thu, chinh 1y, ban
hanh van ban quy pham phap luat.

Hoat dong kiém soat quyén luc trong
cong tac XDPL 1a viéc su dung co ché,
bién phap nhim bao dam dé co quan, to
chirc, ngudi co tham quyén trong cong tac
XDPL thyc hién nghiém tic ciac quy dinh
trong viéc ldp chuong trinh XDPL, soan
thdo, trinh, tham gia gép y, phan bién xa
hoi, thim dinh, thdm tra, tiép thu, chinh
ly, ban hanh van ban quy pham phap luat;
phong ngtra, ngan chan, phat hién, xtr ly
hanh vi vi pham quy dinh cua Pang, phap
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luat ciia Nha nude, nhat 1a hanh vi “loi ich
nhom”, tham nhiing, ti€éu cuc trong cong
tac XDPL.

Loi ich nhom thé hién qua hanh vi cta
ngudi c6 thadm quyén trong cong tic XDPL
1a hanh vi ¢6 y long ghép, cai cdm trong
van ban quy pham phép luat lgi ich cia mdt
nhom nguoi hodc cia co quan, to chue, dia
phuong, c6 tinh chét 14 loi ich cuc b, khong
chinh ddng, khong hgp phap, mau thuin véi
loi ich chung, loi ich quéc gia, dan toc.

Tham nhiing trong cong tic XDPL la
hanh vi ctia nguoi c6 thim quyén trong cong
tac XDPL da lgi dung chuc vu, quyén han
duoc giao vi vu loi trong cong tac XDPL.

Tiéu cuc trong cong tac XDPL 1a hanh
vi suy thodi vé tu tudng chinh tri, dao dirc,
16i song cta nguoi cd tham quyén trong
cong tic XDPL, trudc hét 1a can bo lanh
dao, quan 1y cac cép trong hé thong chinh
tri, dan dén viéc lam trai véi chi truong,
duong 16i, quy dinh ctia Pang, phap luét cia
Nha nuéc, diéu 18 cta to chirc trong cong
tac XDPL, gay anh hudng xau dén uy tin
cua Pang, Nha nudc, lam tha héa doi ngi
dang vién, can by, cong chuc, vién chuec,
lam giam sat niém tin cia Nhan dén, can tro
qua trinh phat trién kinh té - xa hoi.

Mubn hoan thién co ché thyc thi quyén
luc nha nudc, can xac dinh rd hon vai tro,
vi tri, chtrc nang, nhiém vy, quyén han cu
thé cia mdi co quan va mdi quan hé gitra
cac co quan nha nude trong thuc hién cac
quyén 1ap phap, hanh phép, tu phap; bao
dam quyén lyc nha nudc 1a thong nhét, co
sy phan cong ranh mach, phéi hop chat
ché va ting cuong kiém soat quyén luc
bén trong mdi co quan va gifta cic co quan
nha nudc, gitta Trung wong va dia phuong,
giita cac cip chinh quyén dia phuong va



gifra cac co quan trong cung mot cap chinh
quyén. Quy dinh rd hon thaim quyén, trach
nhiém ctia co quan hanh phap trong kiém
soat cac co quan thuc hién quyén 1ap phép,
quyén tu phap; cia co quan tu phap trong
kiém soat cac co quan thuc hién quyén hanh
phéap, quyén 1ap phap. Moi quyén luc phai
duoc kiém soat chit ché bang co ché, phai
duoc rang budc bang trach nhiém; quyén
luc dén dau trach nhiém dén do, quyén Iuc
cang cao trach nhiém cang 16n; lam dung,
loi dung quyén luc phai bi truy ctru trach
nhiém va xtr 1y. Kiém soat quyén luc gin
v6i siét chat ky luat, ky cuong trong hoat
dong cua Nha nudc, cua can bg, cong chirc,
vién chirc. Két hop chat ché, hi¢u qua cac
co ché kiém tra, giam sat, kiém soat quyén
lyuc nha nuoc cua Pang, Nha nudc va
Nhan dan; thuc hién day du nguyén tic tap
trung dan chu, trach nhiém giai trinh, cong
khai, minh bach trong tung co quan nha
nude. Tiép tuc d6i méi, nang cao hiéu qua
hoat dong cia cac co quan kiém tra dang,
co quan tham muu, gitp viéc cua Pang, co
quan thanh tra, kiém toan nha nuéc. Hoan
thién co ché dé Nhan dan truc tiép kiém
soat quyén lyc nha nudc; bao dam quyén
tiép can thong tin, quyén kién nghi, phan
anh, khiéu nai, t6 cdo va cac quyén khac
ctia cong dan theo quy dinh cua Hién phap
va phap luat. Phat huy hon nira vai tro cua
MTTQVN, céc té chirc chinh tri - x4 hoi,
doan thé va cac co quan bao chi trong giam
sat, kiém soat quyén luc nha nude. Kién
quyét, kién tri ddu tranh, ngin chan, day
lui tham nhiing, ti€u cuc. Nghién ctru thanh
lap cac thiét ché méi vé kiém soat quyén
luc, phong, chéng tham nhiing, ti€u cuc;
ban hanh cac quy dinh vé kiém soat quyén
luc dé phong, chéng tham nhiing, tiéu cuc
trong cong tac thanh tra, kiém tra, kiém
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toan, diéu tra, truy td, xét xr, thi hanh an;
trong cong tdc XDPL va quan ly, sir dung
tai chinh, tai san cong. Hinh thanh co ché
phong ngira chit ché dé khong thé tham
nhiing, ti€u cuc; phat hién, xt ly kip thoi,
nghiém minh cac hanh vi tham nhiing, tiéu
cuc dé khong dam tham nhiing, tiéu cuc;
day manh cai cach chinh sach tién luong,
ning cao doi séng cua can bo, cong chirc,
vién chtrc; xay dung van hoa liém chinh,
tiét kiém dé khong can, khong mudn tham
nhting, tiéu cuc.

DPé kiém soat quyén luc dé phong,
chéng “lgi ich nhom”, tham nhiing, ti€u cuc
trong cong tac XDPL, can phai tuan thu cac
nguyén tic: (i) Phai bao dam sy lanh dao
théng nhat, toan dién cia Pang trong kiém
soat quyén luc; (ii) Phai bao dam két hop
d@)ng bd, chit ché cac bién phap kiém soat
quyén lyc; chi dong phong ngira 1a chinh,
co ban, lau dai; xtr Iy cong minh, chinh xéc,
kip thoi, khach quan, toan di¢n, can cur vao
quy dinh cua Bang, phap luat cua Nha nude
tai thoi diém xdy ra vi pham; bao v¢é can
b0y, dang vién dam nghi, dam lam. Ky luat
dang khong thay thé ky luat hanh chinh, ky
luat doan thé va cac hinh thire xtr 1y khac
theo quy dinh cua phap luat; (iii) Phai bao
dam thuc hién dang chirc ndng, nhiém vy,
quyén han cta co quan, té chirc, nguoi co
thim quyén trong cong tac XDPL; (iv) Phai
bao dam tuén thu trinh tu, tha tuc, tién do,
thoi han, chat luong trong cong tic XDPL;
khong lam céan tré su chu dong, sang tao,
cong khai, minh bach, dan chu trong cong
tac XDPL; (v) Phai bdo dam sy tham gia
XDPL va giam sat viéc ban hanh van ban
quy pham phap luat cia MTTQVN va céc
td chuc thanh vién cua Mit tran, co quan
bao chi, td chtrc xa hoi khac va Nhan dan
theo dung quy dinh cua Bang va Nha nudc;
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(vi) Phai nang cao trach nhi¢ém ctia nguoi
dung dau cép uy, co quan, t6 chuc, dang
vién, can by, cong chuc, vién chic trong
cong tac XDPL.

Dong thoi, ching ta phai nhan dién rd
duoc cac hanh vi loi ich nhom tham nhiing,
tiéu cuc trong cong tdc XDPL la nhiing
hanh vi ¢6 tinh chat pho bién nio, chang han
nhu cac hanh vi: (i) Chu tri ban hanh hoac
tham muu ban hanh van ban c6 ndi dung
“loi ich nhém”; ¢6 “tu duy nhiém ky”, chay
theo muc tiéu trudc mat, trong ngan han dé
thu vén lgi ich cho ban than, gia dinh, cho
“lo1 ich nhém” ma bé qua nhirng muc tiéu,
loi ich dai han cua tap thé, cong dong va dat
nudce; co y tri hoan vié€c bai bo, thay thé, stra
ddi, ban hanh vin ban quy pham phap luat
vi muc dich “lgi ich nhém”; tdng qua, nhan
qua dudi moi hinh thirc dé tac dong dén co
quan, tO chirc, ngudi c6 thim quyén trong
cong tac XDPL dé ban hanh chinh sach phap
luat c6 “loi ich nhém”; (ii) Lam quyén, 16ng
quyén, co hoi, vu loi, cAu két v6i doanh
nghiép, ddi tuong khac dé truc loi trong
cong tac XDPL va céc hanh vi tham nhiing
khac theo quy dinh ctia Ludt Phong, chong
tham nhiing trong cong tac XDPL; (iii) C6
y khong chap hanh nguyén tic, tham quyén,
trinh tu, thu tuc trong cong tac XDPL; (iv)
Chu tri ban hanh hodc tham muu ban hanh
van ban c6 ndi dung trai voi chu truong,
duong 16i, quy dinh cua Pang, van ban quy
pham phép luat ciia co quan nha nudc cip
trén hodc c¢6 nhiéu so hd, bi loi dung gay
thiét hai cho Nha nuéc, t6 chic, ca nhan;
khong thuc hién, thuc hién khong ding chu
truong, dudng 16i, quy dinh ctia Pang trong
cong tac XDPL; (v) Khong chip hanh hoic
chip hanh khong ddy du cac nguyén tic
t6 chuc, hoat dong cia Pang; né nang, né
tranh, ngai va cham, khong dAu tranh hodc
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phu hoa theo ¥ kién, quan diém sai trai, léch
lac; doc doan, chuyén quyén, mat dan chu,
dan chu hinh thirc, khong ton trong ¥ kién
ctia tap thé trong cong tac XDPL; (vi) Quan
liéu, khong sau sat cong viéc, khong thuc
hién hodc thyc hién khong day du trach
nhiém néu guong theo quy dinh cta Dang
trong cong tdc XDPL; (vii) Cung cép, dé 19,
lam mét hodc viét bai, ding nhitng thong tin,
tai liéu bi mat cua Pang, Nha nudc trong
cong tac XDPL; (viii) Moc nbi, cau két voi
cac thé luc thu dich, phan dong va céc ph?m
ttr co hoi, bat man chinh tri nhim tmyén ba
tu tudng, quan diém dbi 1ap trong cong tac
XDPL; lgi dung viéc phan anh, gop y kién,
phan bién xi hoi trong cong tic XDPL dé
chéng pha Pang va Nha nudc; (ix) Thiéu
trach nhiém, budng long lanh dao, quan ly
dé xdy ra tinh trang tham nhiing, tiéu cuc;
bao che, khong bao cdo, phan anh, khong xir
1y cac hanh vi tham nhiing, ti€u cuc trong co
quan, dia phuong do minh tryc tiép quan 1y
trong cong tac XDPL; (x) Stir dung trai quy
dinh tai chinh, tai san cong, tai san cua to
chtrc, doanh nghiép, cad nhan dong gop, tai
trg trong cong tac XDPL.

Céc hoat dong kiém soat quyén lyc trong
cong tac XDPL bao gom: (i) Hoat dong lanh
dao, chi dao, kiém tra, giam sat cua Pang;
(ii) Hoat dong kiém soat quyén lyc 1an nhau
cua cac co quan thong qua viéc thuc hién
tham quyén, trinh tu, thi tuc trong cong tac
XDPL; (ii1) hoat dong giam sat van ban quy
pham phap luat; (iv) Hoat dong kiém tra cta
cac co quan c6 thdm quyén; (v) Hoat dong
tham gia ¥ kién, giam sat, phan bién xa hoi
cia MTTQ va céc té chirc thanh vién, co
quan bao chi, t6 chtrc x3 hoi khac.

Cép uy, t6 chtrc dang, co quan, to chic,
dang vién, can b, cong chuc, vién chuc
trong pham vi nhiém vy, quyén han cua



minh c6 trach nhiém thuc hién cac hoat
dong kiém soat quyén luc trong XDPL.
Cép 1y, t6 chic dang ciia co quan, to
chtic ¢6 tham quyén trong cong tac XDPL
phai thuc hién céac hoat dong d6 1a: (i) Lanh
dao, chi dao thuc hién cac nguyén tac, quy
dinh vé cong tic XDPL; lanh dao, chi dao
thé ché hoa kip thoi, chinh xac, ddy di chi
truong, chinh sach cua Pang; (i1) Ra soat,
sira d6i, bo sung hodc ban hanh theo thim
quyén cac quy dinh cua Dang vé cong tac
XDPL nhdm bao dam trinh tu, thi tuc chat
ché, khoa hoc, dan chu, khach quan, cong
khai, minh bach; (iii) Bo cdo xin y kién co
quan c6 thim quyén cua Pang d6i véi cac vin
dé 16n nhu: (i) Du kién nhitng dinh huéng
noi dung sira d6i, bo sung Hién phap, dinh
huéng chuong trinh XDPL nhiém ky Qudc
ho1, chuong trinh xay dung luét, phap lénh
hang nam trudc khi trinh Qudc hoi thong
qua; (ii) Quan diém va ndi dung vé mot sd
van dé co ban con ¢ ¥ kién khac nhau lién
quan dén duong 16i, chi truong, chinh sach
moi, quan trong cua Pang trong du an, du
thao van ban quy pham phap luat; (iii) Quan
diém va noi dung vé mot sd van dé co ban
con c6 ¥ kién khac nhau lién quan dén thé
ché chinh tri, thé ché kinh té, quéc phong,
an ninh, d6i ngoai; (iv) Nhitng van dé ma du
luan xa héi dac biét quan tdm; (v) Thuong
xuyén tu kiém tra va kiém tra, giam sat viéc
thuc hién nhiém vu cla co quan tham muu,
gitip viée, co quan cap dudi va dang vién,
can b, cong chirc, vién chirc thudc quyén
quan ly trong cong tdc XDPL. Kip thoi phat
hién, chén chinh, xu 1y nghiém hanh vi “loi
ich nhém”, tham nhiing, ti€u cuc trong cong
tac XDPL; (vi) Bdo vé va khen thudng kip
thoi to chire, ca nhan phat hién, phan anh, t6
cdo hanh vi vi pham trong cong tdic XDPL,;
(vii) Lanh dao, chi dao viéc dao tao, boi
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dudng, st dung can bd, cong chirc [am cong
tac XDPL; mién nhiém, diéu dong, chuyén
d6i vi tri cong tac ddi v6i nhitng nguoi cd
nang luc chuyén mon khong dap tng yéu
cau hodc thiéu khach quan, minh bach trong
cong tac XDPL; (viii) Cung cip thong tin,
tai lidu va thyc hién yéu ciu cua co quan, to
chirc, nguoi ¢6 tham quyén trong qua trinh
kiém tra, giam sat, xu 1y hanh vi “lgi ich
nhoém”, tham nhiing, ti€u cuc trong cong tac
XDPL; (ix) Chiju trach nhiém trudc cap uy
cép trén vé viéc lanh dao co quan, td churc,
ngudi c6 tham quyén bao dam tién do, chat
lugng, tudn thu trinh ty, thu tuc trong cong
tac XDPL; chiu trach nhiém khi dé xay ra
“lo1 ich nhém”, tham nhiing, ti€u cuc trong
cong tac XDPL.

Thanh vién cip uy, to chirc dang cua co
quan, to chirc c6 thim quyén trong cong tac
XDPL c6 trach nhi¢m: (i) Thuc hién ding,
dﬁy du quyén han, trach nhiém va chiu trach
nhiém trudc cdp uy, to chirc dang ddi véi
viéc thyc hién nhiém vu trong cong tac
XDPL; (i) Kién quyét dau tranh v&i nhiing
biéu hién, viéc 1am trai véi cac quy dinh cta
bang, phép luat cia Nha nudc trong cong
tac XDPL; (iii) Thé hién rd chinh kién va
chiu trach nhiém vé y kién cua minh, duoc
bao luu ¥ kién trong coéng tic XDPL. Chiu
trach nhiém ca nhan va chiu trach nhiém
lién doi cung véi cap ty, to chirc dang khi
dé xay ra “loi ich nhém”, tham nhiing, tiéu
cuc trong cong tdc XDPL, trur truong hop da
c¢6 v kién khong dong ¥.

Nguoi ding dau cip uy, t6 chirc dang
clia co quan, to chirc c6 tham quyén trong
cong tac XDPL phai thuc hién trach nhiém
ctia thanh vién cap ty, to chirc dang va con
phai thyc hién: (i) Lanh dao cap 1y, to chirc
dang thuc hién trach nhiém cua cap uy; (ii)
Chiu trach nhiém trudc cap uy, to chic dang
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cap trén ddi véi viée chi dao trong cong tac
XDPL; (iii) Thuong xuyén kiém tra, giam
sat dbi voi dang vién, can by, cong chirc,
vién chirc dugc giao nhiém vu trong cong
tac XDPL thudc co quan, t6 chirc minh.
Kip thoi phat hién, xtr 1y theo tham quyén
hodac chi dao xur 1y nghiém hanh vi “loi ich
nhém”, tham nhiing, ti€u cyc trong cong tac
XDPL.

Ngudi dung ddu co quan, to chirc
trong cong tdc XDPL phai thuc hi¢n trach
nhiém: (i) Chi dao, t6 chirc thuc hién
nghiém cac quy dinh cua Dang, phap luat
cua Nha nudc trong cong tac XDPL; (ii)
Chi dao bao cao kip thoi, ddy du, trung
thuc cho cép uy, té chirc dang, tap thé lanh
dao va co quan nha nuéc c6 tham quyén
d6i voi nhirng noi dung quan trong, nhiing
véan dé 16n con c6 ¥ kién khac nhau cua dy
an, du thdo van ban quy pham phap luét;
(iii) Thuong xuyén kiém tra, giam sat cong
tac XDPL trong co quan, td chirc; xur 1y
cac truong hop xung dot 1oi ich trong cong
tac XDPL theo quy dinh; kip thoi phat
hién, nhic nhd, chan chinh, xu 1y nghiém
hanh vi “lgi ich nhoém”, tham nhiing, ti€u
cuc trong cong tdc XDPL; (iv) Chi dao to
chtre viée kiém tra, giam sat, xr Iy van ban
quy pham phap luat c6 d4u hiéu trai phap
luat theo thAm quyén; (v) Phai chiu trach
nhiém tryc tiép khi dé xay ra hanh vi “loi
ich nhom”, tham nhiing, ti€u cuc trong
cong tdc XDPL cta ngudi do minh truc
tiép quan 1y, giao nhiém vuy; chiu trach
nhiém lién doi trong truong hop da giao
cép pho cua minh chiu trach nhiém truc
tiép phu trach cong tac XDPL; (vi) Chiju
trach nhiém vé viéc co quan, td chirc minh
khong hoan thanh nhiém vy trong cong tac
XDPL ca vé tién d0 trinh va chat lugng du
an, du thao van ban quy pham phap luat.
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bang vién, can b, cong chirc, vién
chic tham muu, dé& xuit trong cong tac
XDPL phai thuc hién diy du, nghiém tic
cac nguyén tic, quy dinh cta Pang, phap
luat cia Nha nudc trong cong tdc XDPL;
nidm vitng chu truong, duong 16i cia Dang,
phap luat cia Nha nuéc, cac diéu udc qudc
té ma Viét Nam la thanh vién, tinh hinh thuc
tidn vé cac van dé co lién quan dén chinh
sach ma minh tham muu, dé xuat; bao dam
khach quan, minh bach, cong tam, chinh
xac, than trong, chat ch€ trong tham muu,
dé xuit vé cong tac XDPL; chiu trach nhiém
vé ndi dung tham muu, dé xuat cua minh
trong cong tac XDPL; kip thoi bao cdo lanh
dao xir Iy trong truong hop biét hodc budce
phai biét c6 xung dot loi ich khi thuc hién
nhiém vu trong cong tdc XDPL va bédo cao
cap c6 tham quyén xt 1y khi phat hién cac
ndi dung cta dy an, du thdo van ban quy
pham phép luét co du hiéu “loi ich nhom”,
tham nhiing, tiéu cuc trong cong tac XDPL.
Dang vién, can b, cong churc, vién chirc ¢
trach nhiém phat hién, lang nghe y kién cua
Nhéan dan dé phan anh, kién nghi, t6 céo,
cung cap thong tin, tai liéu cho co quan, to
chirc, nguoi c6 thim quyén vé hanh vi “loi
ich nhém”, tham nhiing, ti€u cuc trong cong
tac XDPL, bao che, tiép tay cho hanh vi “loi
ich nhém”, tham nhiing, ti€u cuc trong cong
tac XDPL.

Viée to chic Pang, dang vién, thanh
vién cip uy Pang, nguoi ding dau cap uy
bang va can bg, cong chuc, vién chic,
nguoi ding dau co quan, té chic c6 tham
quyén kiém soat quyén luc trong XDPL va
phong, chdng tham nhiing, tiéu cuc trong
xdy dung, ban hanh van ban quy pham phép
ludt c6 sai pham phai dugc kip thoi phat
hién, ngan chan, xr ly nghiém minh theo
quy dinh cta Pang va phap luat Nha nudc m
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Abstract:

Within this article, the author gives out an analysis and assessments
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furthur improvements.

Mo rong quy mo nha ¢ xa hoi 1a mot
trong cac muc tiéu chién luoc phat trién nha
& qudc gia nim 2020 tdm nhin 2030 cua
Viét Nam'. Du thao Luat Nha & (sira do6i)>
c6 rat nhiéu ndi dung méi lién quan dén nha
0 xa hoi.

1. Vé quy dat dwoe bd tri dé phat trién
nha ¢ xa héi

Phuong 4n 1 tai khoan 1 Diéu 81 Dy
thao quy dinh: “Khi lap, phé duyét quy
hoach, ké hoach sir dung dat, quy hoach do
thi, quy hoach phat trién khu céng nghiép,
chwong trinh, ké hoach phat trién nha &

ciia dia phwong yéu cdu bdt bujc Uy ban
nhén déan cdp tinh phdi bo tri quy dat danh
dé phat trién nha ¢ xd héi theo Chwong
trinh, ké hoach phat trién nha ¢ da dwoc phé
duyét. Poi voi khu viee néng thén, Uy ban
nhan dan ccfp tinh can cir vao diéu kién cu
thé ciia dia phwong dé bé tri quy ddt danh dé
phat trién nha ¢ xd héi”, co ban giai quyét
duoc nhimg bat cap tir quy dinh cta Luat
Nha ¢ nam 2014.

Néu lya chon phudng an 23 (giir nguyén)
dbi vai viée bd tri quy dat danh phat trién
nha & xd hoi s& ton tai nhitng bat cip sau:

1 Quyét dinh s6 2127/QD-TTG ctia Tha tuéng Chinh pha phé duyét Chién lugc phat trién nha & qudc gia dén nam 2020

va tAm nhin dén nam 2030.

2 Du thdo Luét Nha & (sua d6i) ngay 10/2/2023 - Du théo.

3 Khoan 5 Diéu 13, khoan 2 Diéu 16, khoan 4 Diéu 26 Luat Nha ¢ 2014 va khoan 1, khoan 2 Nghi dinh s6 100/2015/ND-
CP (dugc sta d6i, b6 sung tai khoan 4 Diéu 1 Nghi dinh s6 49/2021/ND-CP).
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Thir nhdt, bude cac du an dau tu xay
dung nha ¢ thuong mai tai cac do thi loai III
tr 1én phai danh quy dat 20%* dé xay dung
nha & xa hoi 1a chua phu hop véi thuc tién.
Boi vi:

i) Hau hét cac dia phuong chi quy hoach,
bb tri quy dat, xac dinh dién tich dat ¢ danh
dé xay dyng nha & xd hoi trong cac du 4n
dau tu xdy dung nha & thuong mai, khu d6
thi... dan dén tinh trang khong bb tri quy dat
doc 1ap dé phat trién nha & xa hoi;

ii) Viéc ap dung yéu cau chung véi tat ca
cac du an nha ¢ thuong mai phai danh quy
dat cho nha ¢ xa hoi ma khong can ctr vao
chuong trinh, ké hoach phat trién nha & cua
dia phuong, quy hoach, ké hoach sir dung
dat, quy hoach db thi, diéu kién kinh té - dia
1y ving mién c6 thé dan dén tinh trang cac
du 4n phai danh quy dit cho nha & xa hoi
nhung lai khong sir dung, 1ang phi ngudn luc
dat dai, gdy mat my quan d6 thi va la nguyén
nhan dan dén tinh trang ting gia nha &;

1i1) Cac du an nha ¢ thuong mai c6 quy
mo su dung dt nho, dic biét 1a loai [, néu st
dung 20% dién tich vao nha ¢ xa hoi khong
kha thi do dién tich khong bao dam cho 1
khu nha & xi hoi dat tiéu chuan, quy chuan
xay dung, canh quan chung, tién ich...

iv) Quy dat dé xay dung nha ¢ xa hoi
trong du an, dac biét, cac du 4n nha ¢ thuong
mai trung cép, cao cap co6 thé khong du 16n.
Chi phi xay dung, két cdu ha ting ciia dy an
phan bo cho dién tich dat hep cao dan dén
gia thanh, gia ban nha ¢ xa hdi cao, cac ti¢n
ich va dich vu bd tri cho khu nha & trung cip,
cao cip s& gdy kho khan thém cho ngudi thu
nhap thap.

Thir hai, chua thé hién duoc vai tro cua
Nha nudc trong viée hd trg giai quyét nha ¢
cho dai by phan nguoi dan, dac biét la tai cac
khu vuc d6 thi, nguoi dan c6 thu nhap con
thdp, khong c6 kha ning chi tra nha & theo
co ché thi truong.

Do d6, ¢ thoi diém hién tai, tac gia nhan
thiy phuong an 1 13 phu hop hon.

2. Van dé quy hoach ddc 1ap cac khu nha
& xa hoi tai Viét Nam

Kinh nghiém mot s qubc gia chau Au
cho théy, mot trong cac van dé rat 1on 1a
phan khu vuc cho nhitng ngudi thudc ddi
tugng dugc mua, thué nha ¢ xa hoi. Nhiéu
qudc gia da phai trai qua rat nhiéu cudc tranh
luan gay git gitta quyen cong dan va sy phan
biét d6i xr. Tai cac qudc gia phat tr1en lan
song ngudi nhap cu, sy quan tdm vé sc toc,
dan cu thiéu sb, ngudi ti nan, ngudi thu nhap
thap, nguoi dé bi t6n thuong, ngudi gia...
1a nhitg van dé khién cho gidi trung luu
thuong luu khé chap nhan viéc phai song
cung trong mot phan khu. Nhitng nguoi co
chung mot hoan canh hodc c6 thu nhap thép,
ho mong mudn séng ¢ thanh phd va co xu
hudng sdng trong cong dong ctia minh nhidu
hon. Céc van dé vé dich vu, chi phi phai thanh
toan, dic biét 1a su phan hoa xa hoi khién ho
cha dong di chuyén t&i cac khu vie nha o xa
hoi nhat dinh dé bao dam sy thich tng phu
hop nhat. Vi du: Tai Uc, nguoi trung luu,
cac cip vo chong tré thuong hay sinh song
0 khu d6 thi mdéi, nguoi doc than, nguoi gia,
nguoi khong phai 1a cong dan, nguoi ngheo,
c¢6 hoan canh khé khan®... c6 xu hudng séng
& cac khu nha cii. Ngudn cung cua thanh phd
dan ty phan cyc.

4 Tuong tu chinh sach & mot s6 quoc gia chau Au nhu: Ireland, Anh (Xem: Whitehead, C. and Scanlon, K. 2007, Social
housing in Europe, London School of Economics and Political Science, pp. 13). Tuy nhién, do ché d¢ s¢ htiu tu nhéan vé dat
dai va chinh sach hgp tac cong - tu gitia cac doanh nghiép va nha nudc khd cdi ma nén viéc yéu cau chti ddu tu danh ra 20%
s6 lugng nha cta dy an (Ireland), 20 — 50% s6 lugng nha ctia du dn (Anh) van rat kha thi.

5 Whitehead, C. and Scanlon, K. 2007, Social housing in Europe, London School of Economics and Political Science, p. 40.
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Tai Viét Nam, tir khi c6 Phap 1énh vé
nha o° t&i nay, chu truong, chinh sach, ké
hoach cho t6i cong tac trién khai xdy dung
nha & xa hoi chua c¢6 dinh huong cua viée
phan khu nha ¢ xa héi thanh mot khu doc
l1ap. Viéc lam nay co thé tao ra tam 1y bi
ky thi, phan biét d6i xu trong cong ddng
dan cu. Tuy nhién, khi sip xép dua nha &
xd hoi vao cac khu vuc c6 muc séng cao,
khu dat co gia tri 16n, Nha nudc phai doi
dién voi viéc hach toan cac hang muc chi
phi cao va co thé gy ra su lang phi trong
qua trinh khai thac muc dich chi dé &... Va
viéc phai chi trd cac khoan chi phi phu hop
v6i khu vue, muice séng c6 thé cao, thu nhap
thap, cac ddi tuong duge hudng chinh sach
vé nha ¢ xa hoi co thé s& gap nhiéu ap luc
trong cudc séng.

Chinh vi ly d6, tac gia dé xuat phuong
an khao sat nhu cau vé viéc phan khu vuc dé
xay dung nha ¢ xa hoi cho phu hop. Theo
d6, cac ddi tugng dugc khao sat 1a nhiing
cd nhan, hd gia dinh da mua, thué nha ¢
x4 hoi trong thoi gian trude day va cac dbi
tuong du diéu kién dé mua, thué, thué mua
nha ¢ xa hdi theo quy dinh ctia Dy thao tai
ting dia phuong. Tir d6, Uy ban nhan dan
(UBND) cap tinh ¢6 trach nhiém 1én phuong
an quy hoach riéng 1¢ cac khu nha ¢ xa hoi
hay khong.

3. Ngudn lwc phat trién quy dit xdy dung
nha & xa hoi

Quy dinh hién hanh’ xac dinh ro, quy
dat dé phat trién nha & xa hoi bao gém: Mot
la, dat duge Nha nudc giao dé xdy dung nha
& cho thug, cho thué mua, béan; hai ld, dat
dugce Nha nudc cho thué dé xay dung nha &
cho thué; ba la, dién tich dat ¢ trong du an

Phap 1énh vé nha ¢ ndm 1991.

Khodan 3 Diéu 56 Luat Nha ¢ nam 2014.
Whitehead, C. and Scanlon, K. tldd, p.12.
Whitehead, C. and Scanlon, K. tldd, p.13.
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dau tu xay dung nha ¢ thuong mai ma chu
dau tu phai danh dé xay dung nha & xi hoi
theo quy dinh; bon la, dat & hop phap cua
t6 chtrc, ho gia dinh, c4 nhan dung dé xay
dung nha & xa hoi. Tuy nhién, Dy thao lai
lugc bo quy dinh tai khoan 3 Piéu 56 Luat
Nha & nam 2014. Téc gia cho rang, quy dinh
nay can phai giir lai boi viéc quy dinh ch1
tiét cac tmong hop c6 thé huy dong ngudn
luc dé phat trién quy dat gitp tao dinh hudng
15 rang hon khi trién khai trén thuc té. Hon
nita, cac ngudn luc nay déu dong vai tro rat
quan trong tao co sé huy dong quy dat cho
nha & xa hoi, cu thé:

- P6i véi dit do Nha nuée quan Iy (“dat
cong’”’):

Quy dit nay khong c6 nhiéu va can phai
duoc khai théac, st dung that hi¢u qua thong
qua thyc hién dau gia dat theo quy dinh ctia
phap luat. Trudng hop, quy dit do Nha nudc
quan 1y c6 gia tri cao co thé chuyén nhuong
va chuyén d6i sang quy dat 16n hon tai cac
khu vyc dugc quy hoach xay dung nha
O xa hoi tai cadc huyén ngoai thanh dé xay
dung duoc nhiéu nha & xa hoi hon.

- Pat ciia t6 chire, hé gia dinh, cd
nhén danh @é xdy dung nha ¢ xd héi:

Tai nhiéu nudc chdu Au nhu Ha Lan,
linh vyc hiép hoi nha & ty tai trg cho tat ca
cac khoan dau tu cua minh; & Thuy Dién,
van dé dau tu va tham gia cta tu nhan dong
gop tich cuc cho Chinh phu; hay ¢ Puc, cac
doanh nghiép kinh doanh linh vuc nha ¢ xa
hoi rat cha dong trong viée dau tu va cip
von cho céac khoan dau tu cia minh. O mot
s6 nudc chau Au, hinh thic hop tac cong/
tu ngdy cang phat trién, dic biét ¢ Vienna,
Phép (thé ky 19)%. Viéc mua dét dé thyuc hién
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du an nha ¢ xa héi 1a mot hoat dong mang
tinh chu dong cua nhiéu tu nhan, vi du: Ha
Lan, Phap, Pan Mach’.

Tai Vi¢t Nam, trong nhitng ndm qua co
nhiéu du 4n nha & xa hoi duge tu nhan dau tu
quy dat bang ngudn luc tai chinh ctia minh dé
xay dung. Phuong thirc ndy can duoc khuyén
khich thyc hién dé cing Nha nuéc phat trién
nha ¢ xa hoi trong thoi gian téi.

Diéu 81 Dy thao chua quy dinh thong
nhat véi quy dinh “Truong hop t6 chire, ho
gia dinh, cd nhdn co dat ¢ hodc dat khac
khéong phdi la dat & hodc cdc logi dat
khac quy dinh tai khoan 2 Piéu 40 cia Ludt
nay (...), ¢6 du diéu kién lam chit dau tw du
dn nha ¢ xd héi...” tai khoan 3 Diéu 82 Dy
thao, va ciing chua ké thira quy dinh tai
diém d khoan 3 Diéu 56 Luat Nha ¢ 2014 vé
“ddt dé phat trién nha ¢ xa héi”, bao gdm
“dat hop phdp ciia té chire, hé gia dinh, cd
nhédn ding dé xay dung nha & xd héi”. Do
vay, can lay lai, bo sung ndi dung nay vao
Diéu 81 Dy thio.

- Quy dinh danh quy dat 20%'° cta cac
du 4n nha ¢ thuong mai cé nhiéu “bar cdp”
nén da duoc bii bo tai Piéu 81 Dy thao. Tuy
nhién, quy dinh danh qu¥ dat 20% ctia cac du
an nha ¢ thuong mai dé 1am nha & x3 hoi da
¢6 hiéu luc tir ngay 01/07/2015 dén nay va
c6 rat nhiéu chu dau tu chua thyc hién quy
dinh nay, nén can c6 quy dinh chuyén tiép
trong Dy thao dé xu 1y tiép.

- Quy dat duoc tao 1ap theo khoan
3 Piéu 81 Du thio quy dinh “wrich
10%” tién str dung dat thu duoc hang nam
cia dia phuong. Nhung, sb tién “trich

10%” nay qua it va lai phai chi cho nhiéu
muc dich nhu “danh dé dau tw xdy dung
ha tcfng ky thudt, ha tcfng xd héi, dau néi
hé théng ha tdng chung cua khu viec co du
dn nha & xd héi” nén khong du ngudn luc
tai chinh dé thuc hién “dén bu, gidi phéng
mat bc%ng cho cdc duw én dau tw nha & xa
hoi trén pham vi dia ban”. Pién hinh 1a
thanh phd H6 Chi Minh nim 2021 ciing
chi thu tién s dung dat duoc 7.560 ty
ddng, nén trich 10% thi ciing chi dugc 756
ty dong!'. Do viy, can xem xét dé bo sung
thém ngudn thu cho viéc phat trién quy dat.
Vi du: Thay vi budc cac chu dau tu phai
trich 20% quy dat dé thyc hién nha o xa
hoi s€ chuyén d6i thanh tién mat cua gia tri
20% dién tich dat d6 dua vao quy nha & xa
ho6i. Hay nhu y kién ctua Hiép hoi bat dong
san thanh phé H6 Chi Minh 1a trich 10%
tién trang dau gid quyén sir dung dat cua
dia phuong hodc trich mot phan tién 14i x6
s6 kién thiét cua dia phuong dé c6 ngudn
luc tai chinh phat trién nha & x3 hoi, nhat
1a tao quy dat dé phat trién nha ¢ xa hoi.
4. Vé chinh sach méi cho chii diu tu thue
hién du 4an nha & xa hoi

Chung ta can nhin nhan ding va du vai
trod, vi tri ctia cac chu dau tu, dic biét 1a cac
doanh nghi¢p tu nhan khi thuc hi¢n muc
tiéu phat trién nha ¢ xa hoi. O nhiéu quc
gia chau Au nhu: Ha Lan, Thuy Dién, buec,
Phap, Pan Mach, Ireland™... tdp trung
chu yéu vao nguén luc, su hd trg cua cac
hi¢p hdi nha &, cac tu nhan dé xay dung
va cung cap nha ¢ xa hoi sb luong 16n. Tai
Viét Nam, tir nhitng nam 1991", Chinh phu

10 Quy dit 20% ctia cac dy 4n nha & thuong mai theo quy dinh tai khodn 2 Diéu 16 va diém ¢ khoan 3 biéu 56 Luit Nha
42014 va Chinh pht quy dinh chi tiét tai Biéu 5 Nghi dinh s6 100/2015/ND-CP va khoan 4 Diéu 1 Nghi dinh s6 49/2021/

ND-CP.

11 Hiép hoi bt dong san thanh phd H6 Chi Minh (HoREA), 2023, G6p y mot s6 diéu ctia Dy thao Ludt Nha & (stia ddi).

12 Whitehead, C. and Scanlon, K. tldd, p. 12.

13 Thoi diém Hoi d6ng Nha nudc ban hanh Phap lénh nha & va khing dinh quyén s& hitu nha ¢ 1a mot trong nhiing quyén

chinh dang, hgp phép ctia nhan dan.
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dd c6 nhitng van ban phap luat' dé hd tro,
khuyén khich cac to chirc, ca nhan tham gia
dau tu xay dung nha & dé ban, cho thué theo
co ché thi truong. Pén nay, Nha nudc da stra
d6i, ban hanh méi cac van ban lién quan dén
nha ¢ xa hdi va mé rong thém nhiéu co ché
uu dai cho cac doanh nghiép, ho gia dinh, ca
nhan tham gia phat trién nha ¢ xa hoi nhu:
Mién tién st dung dét, tién thué dit, mién,
giam thué VAT, chu dau tu duoc danh 20%
quy nha, dit dé ban theo gia thi truong dé
bu dip chi phi, gop phan giam gia ban, cho
thué... dugc st dung nha ¢ hinh thanh trong
tuong lai dé thé chap vay von, ddi véi cac
doanh nghiép st dung lao dong néu tham gia
dau tu nha & cho cong nhan, nguoi lao dong
ctia minh dugc hach todn chi phi nha ¢ va gia
thanh san xuat... Tuy nhién, dén thoi diém
hién tai, nhiéu quy dinh di boc 16 nhimg
han ché nhét dinh nhu: Quy dinh vé viéc lua
chon nha dau tu xay dung nha ¢ xa hoi con
chua thong nhét véi quy dinh khac ctia phap
luat; quy dinh vé wu di cho cha dau tu du
an nha ¢ xa hoi chua du khuyén khich doanh
nghiép tham gia dau tu xay dung trong tinh
hinh méi; van dé cong nhan chu dau tu du
an xay dung nha & trong truong hop nha dau
tu c6 quyén sir dung dat do nhan chuyén
nhuong, nhan gép von, thué quyén su dung
dat dam bao chua linh hoat... cu thé:

- Viéc lua chon chi dau tw dw dn xay
dung nha o xd hoi:
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Diém a khoan 2 Diéu 57 Luat Nha ¢
nam 2014 quy dinh truong hop nha ¢ xa
hoi dugc dau tu khong phai bang ngudn
v6n hodc hinh thirc quy dinh tai khoan 1
Diéu 53 cua Luat nay thi UBND tinh thuc
hién lya chon cha dau tu qua hinh thire ddu
thau néu c6 tir hai nha dau tu tré 1én. Tuy
nhién, phap luat vé ddu thau hién hanh chi
quy dinh viéc dau thau lya chon chu dau
tu cac du an c6 sir dung dat dé xay dung
khu d6 thi, cong trinh nhiéu cong ning,
thuong mai, dich vy, try sé, van phong...
Hon nita, nham dem lai gia tri loi ich cao
nhét cho ngan sach thong qua dau thau thi
cac dy an nha ¢ xa hoi khéng phu hop.
Bén canh do, quy dinh vé xay dung nha ¢
str dung ngudn von dau tu cong phai tuan
theo phap luat dau tu cong, sir dung dung
ngudn von chu dau tu nudc ngoai dau tu
tuan theo quy dinh vé xay dyng. Chinh vi
vay, quy dinh hién tai cua Luat Nha ¢ ndm
2014 (khoan 2 Diéu 57) can phai stra d6i
dé bao dam su théng nhat voi phap luat
dau tu cong va xay dung.

Vé quy dinh lga chon chu dau tu, Du
thao'> hinh thanh phuong an 1 dang tao sy
dot pha vé cai cach tha tuc hanh chinh trong
hoat dong xay dung nha ¢ xa hoi. Quy dinh
nay c6 thé chua ngay lap tic thong nhét,
déng bo véi quy dinh vé dau tu, dau thau,
dau tu cong hay phap luat khac, song mot sd
qudc gia nhu Han Qudc!'® da kha thanh cong

14 Luét Nha ¢ ndm 2005, Nghi dinh s6 90/2006/ND-CP, Nghi dinh s6 71/2010/ND-CP huéng dan chi tiét Luit Nha &; cic
Quyét dinh ctia Thu tuéng Chinh pht bao gobm: Quyét dinh s6 173/2001/QD-TTg, Quyét dinh s6 1151/QD-TTg vé xay
dung cum, tuyén dan cu va nha & vung ngép la dong bang séng Cuu Long; Quyét dinh s6 65/2009/QD-TTg vé mot s6 co
ché, chinh sach ddy manh phat trién nha & cho sinh vién, cong nhén lao dong tai cac khu cdng nghiép tap trung, ngudi thu
nhép thép tai khu vuc do thi...

15 Khodn 2 Diéu 82 c6 Phuong an 1: Truong hgp Nha nudc giao dat khong thu tién st dung dat ma chi c6 mdét nha dau
tu ddng ky lam chua dau tu thi nha d4u tu d6 dugc giao 1am cha dau tu néu dép ting cac diéu kién lam chu dau tu dy an xay
dung nha ¢ theo quy dinh ctia Luat nay. Truong hop cd tui hai (02) nha dau tu trd 1én dang ky lam cht ddu tu thi thuc hién
Iva chon chu dau tu du dn theo hinh thiic boc thim do ﬁy ban nhén dan cép tinh dia phuong noi c6 du n t6 chic, c6 dai
dién ctia cdc S& nganh c6 lién quan, co quan cong an, kiém todn, cht dau tu theo hudng: chti dau tu tham gia b6c tham phai
dap ting cac tiéu chi vé: di€u kién cht dau tu dy an x4y dung nha 6, nang luc tai chinh, kinh nghiém thuc hién du 4n theo
quy dinh ctia Luét nay.

16 B¢ Xay dung, 2023, T6 trinh Dy én Luat Nha & (stia d6i), tiéu muc 3, muc V - Nhiing vin dé xin y kién.
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cho mo hinh nay s€ 1a kinh nghiém tham
khao cho Viét Nam.

- Viéc wu dai chi dau tw dur én xay dung
nha o xad hoi:

Ngoai cac hang muc vu dai cho chu dau
tu duy an xay dung nha ¢ xa hoi, Luat Nha
& nam 2014'7, Dy thao bo sung thém quy
dinh vé wu dai phan dién tich dé lam dich
vy, kinh doanh thuong mai theo 2 phuong
an. Theo do, truong hgp trong phuong an
quy hoach chi tiét cua du an do co quan
nha nudc co thim quyén phé duyét ma co
bb tri quy dat riéng dé xay dung cong trinh
kinh doanh thuong mai trong pham vi du
an thi chu dau tu duoc quyén lra chon danh
20% tong dién tich dat & trong pham vi du
an xdy dung nha & x3 hoi dé dau tu xdy
dung cong trinh kinh doanh thuong mai...
Hoic khi khong bé tri quy dét riéng dé xay
dung cong trinh kinh doanh thuong mai
trong pham vi dy an thi chu dau tu duoc
quyén lya chon danh 20% tong dién tich
dét ¢ trong pham vi du an xay dung nha &
xd hoi dé lam dich vy kinh doanh thuong
mai. Va phuong an 2 dua cac quy dinh tai
Nghi dinh s 100/2015/ND-CP va Nghi
dinh s6 49/2021/ND-CP 1én thanh luét. So
v6i phuong an cii thiéu hap dan, chua thuc
chat'®, tac gia cho rang phuong an 1 s& tao
su dot pha trong chinh sach, khuyén khich
hon nita céac to chire, ca nhan tich cuc tham
gia dau tu phat trién nha &, gop phan thuc
day ngudn cung nha 6.

- Viéc cong nhdan chu dau tw dw an xay
dung nha ¢ trong trieong hop nha dau tw c6
quyén sir dung dat do nhdan chuyén nhwong,
nhdn gép von, thué quyén sir dung dat dam
bao:

Diém a va diém b khoan 4 Diéu 29 Lut
Déu tr nim 2020 quy dinh co quan c6 tham

17 Diéu 58 Luat Nha ¢ ndm 2014.

quyén “chdp thudn chi truwong ddu tw dong
thoi véi chdp thudn nha dau tw” trong cac
truong hop “a) Nha dau tw c6 quyén sir dung
dat (...); b) Nha dau tw nhdn chuyén nhwong,
nhén gop von, thué quyén sir dung dat néng
nghiép dé thuc hién dw dn dau tw...”. Va
diém d khoan 2 Piéu 7 Luat Xay dung nim
2020 quy dinh “chii dau tw la nha dau tw
dwoc co quan nha mede ¢é tham quyén chap
thuan”.

Déi chiéu voi cac quy dinh trén day
cho thiy, khoan 10 Piéu 3 Dy thao chi quy
dinh: “10. Chu dau tw dy én xdy dung
nha ¢ la té6 chire dwoc co quan cé tham
quyén quyét dinh lva chon @é thwc hién
dau tw xdy dwng nha & theo quy dinh ciia
Ludt nay”, nhung chua quy dinh hinh
thuc “cong nhan chu dau tw du dn xay
dung nha ¢ d6i véi truong hop “nha
dau tu cb quyén st dung dit do nhdn
chuyén nhwong, nhdn gép von, thué
quyén sit dung ddat” nén rat can thiét bo
sung vao Dy thio dé bao dam tinh ddng
b6 théng nhit voi diém a, b khoan 4 Diéu
29 Luat Pau tu ndm 2020, diém d khoan
2 Piéu 7 Luat Xay dung nim 2020. Theo
d6, khoan 10 Piéu 3 Dy thao can quy
dinh theo hudng“10. Chi dau tw dw dn
xdy dwng nha ¢ la t6 chirc dwoc co quan
c6 tham quyén quyét dinh liea chon hodc
cong nhdn dé thuc hién dau tu xdy dung
nha o theo quy dinh cua Ludt nay va phap
ludt vé dat dai, dau tw, xdy dung”.

- Logi bo quy dinh trach nhiém cua chu
dau tw dw an nha & thwong mai.:

Diéu 43 va Diéu 81 cua Dy thao khong
con dé cap toi trach nhiém cua chu dau tu
nha ¢ thuong mai trong viéc tham gia phat
trién nha & x4 hoi. Du thao bo quy dinh
cac chu dau tu dy 4n nha & thuong mai

18 Diéu 58 Luat Nha 6 nam 2014 va Diéu 9 Nghi dinh s6 100/2015/ND-CP vé phat trién quan ly nha & xa hoi.
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phéi danh ra 20% dé 1am nha ¢ xa hoi 1a
mot diém hop 1y, ddy ciing 1a mét trong
cac chinh sach g& rdi cho doanh nghiép
thyc hién cédc du an nha ¢ thuong mai.
Tuy nhién, mot thuc té khong phu nhan
duoc la gia tri cua cac doanh nghiép thuc
hién du an nha ¢ tai Viét Nam. Bén canh
quyén loi c6 duoc, doanh nghiép phai
thuc hién tt hon nita vai trd cua minh
vao muyc tiéu chung phat trién quy nha ¢
x4 hoi. Do d6, dong gop tai chinh dé gop
phan phat trién nha & x3 hoi, b6 sung thém
mot phﬁn nguén von x4 hoi hoa tir cac du
an thuong mai nham thuc hién chu truong
x4 hoi hoa dau tu 1a phwong 4n phu hop.
Tac gia dé nghi stra doi, bd sung Piéu 43,
Diéu 78 va Diéu 81 Dy thao nhu sau: Dé
nghi bé sung khoan 11 (mdi) va stra doi
khoan 11 (cii) thanh khoan 12 Diéu 43 Dy
thao quy dinh cac cha dau tu dy an xay
dung nha ¢ thuwong mai thuc hién nghia
vu “déng gép tai chinh dé gép phan phat
trién nha & xa héi theo quy dinh ciia Chinh
phu”. Phuong é&n tai chinh dong goép co
thé xem xét twong duong 20% muc gia
tri quy dat dang ra phai trich dé 1am nha
0 xa hoi.

Trong cong cudc thuc hién muc tiéu,
chién lugc phét trién toan dién nha ¢ xa
hoi, vai tro va trach nhi¢m s€ khong thudc
riéng co quan, to chitrc hay c4 nhan nao
ma phai 1a toan xa hoi'. Pé duy tri on
dinh, phat trién nha & xa hoi, chung ta
phai tinh dén phuong 4n hd tro tai chinh,
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cac chinh sach c¢6 thé can nhic tham khao
va ap dung: Mot la, tich luy thong qua
cac khoan thué vé nha o, trai phiéu nha o,
uu tién ban trudc nhu mot wu dai... Hai
la, thanh 14p cac Quy nhu: Quy Diu tu
va phat trién nha & cua ting dia phuong;
Quy phat trién dat dé xay dung nha ¢ xa
hoi; Quy tiét kiém nha &... Dién hinh tai
Trung Qudc, hé théng Quy tiét kiém nha
0 (Housing Provident Fund) duoc van
hanh tr ndm 1999, trong d6 mot trong
cac khoan thu vao Quy dang luu y chinh
1a tién luong cta ngudi lao dong, chu st
dung lao dong cung tham gia dong gop dé
hé tro cho ngudi tiéu dung nha . Hay &
Anh, chinh phu Anh ap dung chinh sach
hd tro tai chinh cho cac nha cung cip nha
& xa hoi thong qua hd tro cho vay, yéu
cau dau tu loi nhuan, tién cho thué... dé
van hanh cac chinh sach vé nha & xa hoi,
chinh quyén dia phuong str dung ngudn tai
chinh tir Qu¥ nha & riéng biét va tai dau tu
sb tién thu duoc tir viéc ban, chuyén doi
nha cong cong cho thué dé dam bao nha
O xa hgi?.

Qua khao sat?' nhu cau, thuc trang vé
nha & xa hoi, muc séng, thu nhap cua ca
nhan, ho gia dinh tai Viét Nam cho thdy,
viéc phat trién nha & x4 hoi 1a mot trong cac
hoat dong rat can thiét. Chinh sach vé quy
dat va chinh sach hd trg doi véi cac nha dau
tu luén dong vai tro c¢dt 181 hién thuc hoa
muc tiéu chién luge phat trién nha & xa hoi
tai Viét Nam m

19 Quyét dinh s6 2127/QD-TTG ctia Thu tuéng Chinh pha phé duyét Chién lugc phat trién nha & quéc gia dén nim 2020
va tdm nhin dén nam 2030 x4c dinh rd trach nhiém ctia Nha nudc, xa hoi, ngudi dan va muc tiéu, nhiém vy, giai phép phat
trién nha & trong thoi ki méi.

20 Vién Nghién ctiu nha & va dit dai LH, Véan phong kién tric Vién Nghién ctiu d6 thi Han-A, Ban hgp tdc quan hé trudng
nganh, Dai hoc Seoul, Téng cdéng ty bdo lanh nha & va d6 thi Han Quéc (KHUG), Vién Nghién ctu déit dai Han Qudc
(KRIHS), 2020, Tém tat bdo cdo hang muc PMC dy an xay dung chinh sich téng thé phét trién nha & xa hoi tai Viét Nam,
tr25-26.

21 Vién Nghién ctiu nha & va dit dai LH, Véan phong kién tric Vién Nghién ctiu d6 thi Han-A, Ban hgp tdc quan hé trudng
nganh, Dai hoc Seoul, Téng cdéng ty bdo lanh nha & va d6 thi Han Quéc (KHUG), Vién Nghién ctu dit dai Han Qudc
(KRIHS), 2020, Tém tét bdo cdo hang muc PMC dy dn x4y dung chinh sach t6ng thé phat trién nha & xa hoi tai Viét Nam.
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1. Y nghia ciia viéc phén loai dat

Dat dai 14 san pham cua ty nhién quyét
dinh sy ton tai va phat trién cta xa hoi loai
nguoi, la dia diém, 1a co s& cua cac thanh phé,
lang mac, cac cong trinh cong nghiép, giao
thong, thiy loi, vin hoa, xa hoi... Dat dai
tham gia vao tit ca cac hoat dong cua doi séng
kinh té, x3 hoi. Do dat dai 1a loai tai san dic
biét, mot nguén tu liéu san xuét c6 tAm quan
trong hang dau d6i véi Viét Nam, nén phap
luat c6 nhitng quy ché quan ly mang tinh dac

thu dya trén viéc phan loai dat.

Tém tit:

Phan loai d4t 1a mot quy dinh rit quan trong gitip Nha nudc quan
ly viéc trao quyén sir dung dat va quan 1y viéc sir dung dat dai theo
dinh hudng cta Nha nuée nham khai thac tot nhat ngudn tu lidu san
xuét dic biét quan trong nay. Thyc tién 4p dung Piéu 10 Luat Dt
dai nam 2013 da cho thay, quy dinh nay c6 nhiéu bat cap can dugc
stra d6i nham “nang cao hi¢u lyc, hi¢u qua quan ly va st dung dat,
tao dong luc dua nudc ta tré thanh nude phat trién c6 thu nhap cao”
nhu Nghi quyét s6 18-NQ/TW vé chinh sach dat dai do Ban Chép
hanh Trung wong Pang Cong san Viét Nam khoa 13 da chi ra. Trong
bai viét nay, cac tac gia phan tich cac quy dinh vé phan loai dat, trao
quyén tu do lya chon muyc dich su dung dét cho nguoi st dung dat
trong Dy thao Luat dét dai (stra d6i) va dua ra kién nghi hoan thién.
Abstract:

Legal regulation on land classification is an important provision
through which the State manages the allocation of land use rights and
manages the land use according to the State’s orientation in order to
make the best use. The practical enforcement of Article 10 in the Law
on Land of 2013 has shown that there are several shortcomings in this
provision that need to be amended to “improve the effectiveness and
efficiency of land management and use, creating a driving force to turn
Vietnam into a high-income development country” as defined in the
Resolution No. 18-NQ/TW on land policy promulgated by the 13th
Central Committee of the Communist Party of Vietnam. Within this
article, the authors give out an analysis of the inappropriate points of
Artticle 10 in the draft Law on Land (amendment) and also a number
of suggestions for further improvements.

Phan loai dit 13 viéc phan dat thanh timg
nhom dét khac nhau, can ctt vao muc dich st
dung dat. Viéc phan loai dat vira mang ¥ nghia
vé mit kinh té, vira mang ¥ nghia vé mat xa hoi.

Vé mit kinh té, viéc phan loai dat giap
cho ngudi sir dung dat xac dinh ding loai dét,
tur d6 nang cao hi¢u suét sir dung dét va thuc
hién dung nghia vu tai chinh vé dat cia minh
dbi voi Nha nudc, gop phan ting ngan sach
nha nudc, thiic day kinh té phat trién.

V& mit xa hoi, viéc phén loai dat 13 co s
dé Nha nude dua ra cac chinh sach dbi vai timg
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loai dét cu thé, gop phan 6n dinh va phat trién
xa hoi, ciing nhu giup Nha nuéc thuan tién
trong viéc thong nhat va quan ly dat dai trén
ca nude. O Viét Nam, phan loai dat 1a quy dinh
duogc ghi nhan trong phap luat dét dai, cu thé 1a
Luat Dat dai ndm 2013 va hién dang dugc xem
xét stra doi.

2. Phan loai dit theo Dy thao Luat Dit dai
(stka doi)

So sanh Piéu 10 “Phan loai dat” trong Du
thao Luat Dat dai (sira d6i)' voi Diéu 10 “Phéan
loai dat” trong Luat Dt dai nam 2013, cac tac
gia nhan thiy khong co su thay dbi can ban. Noi
dung phan loai dét tiép tuc duoc thiét ké can cir
vao myc dich st dung, va dat dai duge phan
thanh 3 loai nhu sau:

Thir nhat, nhém déat ndng nghiép, trong dé
nhém nay dugc phan thanh 07 nhdm nho, it hon
mot nhoém so voi Luat Dat dai nam 2013.

Thir hai, nhém dat phi néng nghiép dugc
phan thanh 10 nhém nhd.

Thir ba, nhom dat chua st dung.

Nhu vay, Dy thao tiép tuc can clr vao muc
dich sir dung dat dé quy dinh chi tiét timg nhom
dét cu thé va viéc xac dinh loai dit nao dua theo
mot trong cac cac loai gidy to duoc quy dinh tai
Diéu 11 Dy thao giéng v6i Piéu 11 Lut Pit
dai nam 2013: Gidy chimg nhan quyén st dung
dat; Glay chung nhan quyén so huu nha ¢ va
quyén sir dung dat ¢ da duoc cap trude ngay
10/12/2009; Gidy chtng nhan quyén st dung
dat, quyen sO hitu nha o va tai san khac gan lién
v6i dat; Gidy to vé quyén sir dung dat quy dinh
tai Diéu 135 cua Luat nay dé6i voi truong hop
chua duge cap Glay chung nhan; Quyet dinh
g1ao dat, cho thué dat, cong nhan quyén sir dung
dat, cho phép chuyen muc dich str dung dét cta
co quan nha nudc c6 tham quyén ddi véi trudng
hop chua duoc cap Gidy chimg nhan.

Dbi v6i truong hop dat khong co gidy to
nhu néu trén va trudng hop loai dat xac dinh
trén gidy to di cap khac véi phan loai dat theo
quy dinh hodc khac voi hién trang st dung dat
thi viéc xac dinh loai dit thuc hién theo quy
dinh riéng ctia Chinh phu. Quy dinh chi tiét
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phén loai muc dich st dung dét néu trén va
ghi r6 muc dich su dung dat cu thé vao giéy
chimg nhan quyén sir dung dét tiép tuc han che
quyen tu do dinh doat ctia nguoi su dung dat vé

“quyén lua chon muc dich str dung dat” trong
cing mot nhom dat.

Thuyc tién 4p dung quy dinh vé phan loai
d4t theo muyc dich str dung dat da cho thay nhiéu
bat cap, ca vé quan 1y cta co quan nha nudc,
ciing nhu khé khin ddi véi ngudi sir dung trong
viée tu do chuyén ddi muc dich st dung dat
trong cting mot nhom. Tinh trang nay c6 thé s&
tiép dién néu nhu Dy thao khong c6 sy thay doi.

Vi du sau day sé& khéng dinh cho nhan dinh
trén: Trong nhom d4t phi nong nghiép, nguoi
sir dung dat c6 gidy chimg nhan quyén su dung
dat ghi nhan muc dich sir dung dat 1a dat ¢ dé
thi nhung trong thyc té ho khong sir dung dung
muc dich 1a 1am nha & ma stir dung vao muc dich
thuong mai, dich vu la xay nha thanh khach
san, van phong cho thué hodc két hop ca hai.
Trong qua trinh xin phép xay dung hay trong
qua trinh dua nha ¢ vao kinh doanh khach san,
van phong cho thué, phia co quan nha nudc va
ngudi sir dung dat déu biét hanh vi sir dung dét
ctia ngudi st dung dat khong dung muc dich
nhung khong cé ché tai. Trong khi dé xay dung
nha ¢ thanh khach san hay van phong cho thué
thi myc dich s dung dat phai 1a thwong mai,
dich vu va ngudi sir dung dat phai chuyén dét &
sang dat thuong mai dich vy, nhung ho khong
thyc hién vi nhiéu 1y do nhu: lam giam gia
tri quyén str dung dat (dat kinh doanh thuong
mai bang 60% dat ©), tir dit & chuyén thanh
dat thuong mai, dich vu thi dugc nhung mudn
chuyén nguoc tre lai phai dong thém 40% tién
st dung dat. Ngoai ra, viéc dinh gia dat thuong
mai dich vu thip hon dit ¢ khi vay von ngén
hang, kh1en cho nguoi c6 quyén st dung dat
khoéng mudn thyc hién thii tuc chuyén d6i muc
dich str dung dat. Ngoai ra, con c6 thém céc bat
cap vé quan 1y, nén trong thuc t& nhiéu ngudi sir
dung dat da vi pham muc dich st dung dat, tur
do6 phat sinh nhiing ti€u cyuc gilra nhan vién co
thdm quyén va nguoi sir dung dat khi nguoi str

1 Dy thio Luit D4t dai (stia d6i) - Dy thdo, https://xaydungchinhsach.chinhphu.vn/toan-van-du-thao-luat-dat-dai-sua-

doi-lay-y-kien-lan-hai-11923010312182186.htm.
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dung dit khong ding muc dich.

Mot vi du khac: Trong nhom dit nong
nghi€p, nguoi st dung dat can cr vao nhu
cau thuc té, hay nhu ciu cua thi truong, da sur
dung dat nong nghiép vao cac muc dich khac
so vi myc dich ghi trén gidy ching nhan. Vi
du nhu dét trong laa nhung ngudi sir dung dat
dang nudi trong thuy san hay dang nuoi trong
thuy san ho mu6n linh hoat thay doi sang trong
cdy hang nam khac khi thay can thiét, khi nhu
cau san xuét gia ca thi tmong thay doi. Viéc ho
xin co quan nha nudc thay d6i muc dich trong
cling nhom dat nong nghiép gap rat nhiéu khod
khan vé thu tuc, thoi gian va c¢o khi bi tr chéi
vi khong dugc phép do vuong quy hoach cua
dia phuong. Chinh quyén giai thich day 14 ving
chuyen canh cay nay, con kia.. khong quan tam
dén hiéu qua cia vige san Xuét ctia nguoi su
dung dat va nhu cau cia thj truong. Diéu nay
khién cho nguoi str dung dat (doanh nghiép hay
néng dan) khong c6 quyén quyét dinh myc dich
sir dung dét ctia minh nhu thé nao cho hiéu qua
trong cing mot nhom dat nong nghiép. Ngoai
ra, con rat nhidu nhiing bat cap khac trong thuc
té chua thdy co quan soan thao xem xét.

Vi¢e phan loai dat qua chi tiét nhu trén vé
mat k¥ thuat c6 thé thay rit khoa hoc, thun tién
cho viéc quan 1y nha nuéc, lap ké hoach, théng
ké nha nudc, 1a can cir dé co quan nha nude cho
phep chuyén muc dich sir dung glu’a cac nhém
dat trong cung mot loai (tir dat trong cdy hang
ndm qua trong cay lau nam) hay tur loai dat nay
sang loai dat khac (tr nhom dat néng nghiép
qua nhom dat phi néng nghiép dé thyc hién cac
dy an). Tuy nhién, theo cac tac gia, néu khong
quy dinh qua chi tiét thi cling khong anh thO’ng
dén viéc co quan nha nudc thuc hién quyén
quan 1y cho phép chuyén muc dich sir dung
dat, thu hay mién tién st dung dat khi cho phép
chuyén muyc dich. Quy dinh qua chi tiét néu trén
chi cang gay kho khan cho qua trinh quan ly
ctia Nha nudce va cho ngudi sir dung dat.

Mit khéac, Diéu 12 Luat Dat dai nam 2013
va Piéu 12 cua Dy thao cb quy dinh vé mot
trong nhiing hanh vi bi nghiém cdm 14 nghiém
cam str dung dét khong dung muc dich; nhung
trong thuc té, co quan quan 1y khong ngan can
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duoc viée nguoi sir dung dat khong ding muc
dich trong cung mdt nhom, khong khoi phuc
nguyén trang viéc ngudi sir dung dat vi pham
str dung dét khong dung muc dich trong cling
mot nhom do viée vi pham d6 dién ra qua nhiéu
va phd bién o tit ca cic dia phuong trong ca
nudce... Nguoi st dung d4t do nhu céu thyc té da
str dung dét khong ding muc dich cho du biét
hoac khong biét viée st dung dét cta minh 1a
khong dung muc dich do ché tai cuia Nha nude
khong dugc ap dung hay c6 thé giai quyét duogc
khi 1am thii tuc voi nhan vién c6 tham quyén
cta co quan nha nuée. Diéu d6 dan dén phap
luat khong duoce thyc thi trén thuc té, vi pham tur
ca hai phia co quan nha nudc va nguoi st dung
dat, tham nhiing trong xa hoi phat sinh tir ca hai
phia va muc dich quan ly xa hoi khong dat dugc.
3. Kién nghi

Céc tac gia cho rang, Dy thao Luat Dét dai
can dugc thiét ké lai vé pham vi phan loai trong
Diéu 10 theo hudng: Pbi véi cac nhom dét
trong cung mot loai c6 cung mot muyc dich nhu
nhau, c6 gia tri nhu nhau hay twong duong thi
cho phép ngudi sir dung dat duogc quyén tu do
lya chon muc dich su dung dét dya trén nhu ciu
thyuc t& cua nguoi sir dung dat phu hop véi quy
hoach chung hay cua dia phuong va dap g
dugc cac quy dinh riéng cua phap luat chuyén
nganh khac (Luat Xay dung; Luat Phong chay,
chira chay; Luat Kinh doanh bét dong san; Luat
Doanh nghiép.....). Nén cho phép thay d6i muyc
dich sir dung dat trong cing mot nhom ma
khong phai xin phép, mién 1a phu hop véi céac
lut chuyén nganh. Nguoi sir dung dat chi phai
xin phép va dugc co quan c¢6 tham quyen cho
phép khi chuyén muc dich sir dung dét ctia cac
loai dét trong cac nhom khac nhau ma théi; vi
du nhu tir dat néng nghiép sang dt phi nong
nghi€p. Nhu vay, mot mat phap luat bao vé
duogc quyén tw do “dinh doat” cuia nguoi su
dung dat di dugc hién dinh. ‘Mat khac, quy dinh
nhu vay pht hop v6i nhu cau thyuc té cua song,
lam tang gia tri st dung dat, mang lai hiéu qua
kinh té - xa hoi va quan 1y nha nude hiéu qua
hon, bao dam phap luat dugc thuc hién nghiém
minh, phong ngira dugc cac hanh vi tiéu cuc
trong xa hoi m
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BAO DAM QUYEN CUA BI CAO TRONG XET XU TRUC TUYEN

VU AN HiNH SU G VIET NAM HIEN NAY

Vé Qudc Tudn
TS. Chénh an Tda an nhan dan TP. Nha Trang, tinh Khanh Hoa.

Tém tit:

Phién toa truc tuyén xét xr vu an hinh su la phién téa st dung
cac thiét bi dien tir két ndi voi nhau, thong qua méi trudng mang
internet. Mot s chii thé co thé tham gia phién toa ngoai phong xu
4n do Toa an quy dinh nhung van bao dam cac nguyen tc, trinh
tu, thu tuc theo quy dinh cua phap luat. Trong bai viét nay, tac gia

Théng tin bai viét

Tir khéa: Xét xir tryc tuyén vu 4n hinh
su, phién toa hinh sy truc tuyén, bao
dam quyén cua bi céo.

Lich si bai viét:

Nhan bai: 07/03/2023 phan tich mot s6 Van d& 1y ludn, d4anh gia thuc trang va dé xuat giai
Bién tap: 06/04/2023 phap bao dam quyén cua bi cao trong xét xir tryc tuyén vu an hinh
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Abstract:

A criminal case online trial is a trial using electronic devices connected
to each other through the internet. Particular subjects may be allowed
to participate in the trial outside the courtroom prescribed by the
Court but it is complied with the principles, the procedures and the

Article Information
Keywords: Criminal case online trial;
online criminal court; assurance of the

defendant’s rights.

Article History: steps as prescribed by applicable legal regulations. Within this article,
Received: 07 Mar. 2023 the author provides an analysis of a number of theoretical issues,
Edited: 06 Apr. 2023 assessments of the current situation and gives out recommendations
Approved: 08 Apr. 2023 for assurance of the defendant’s rights in the online trial of criminal

cases in Vietnam.

1. Khai niém, dic diém va phwong thirc
bao dam quyén ciia bi cdo trong xét xir
triee tuyén vu 4n hinh sy

1.1. Khdi niém bdo dam quyén ciia b
cdo trong xét xir trwee tuyén vu dn hinh sw

Ngay 01/01/2022, Nghi quyét s
33/2021/QH15 cua Qudc hoi khoa XV vé to
churc phién toa truc tuyén ¢6 hiéu luc. Theo
do6, “phién toa tryc tuyén 1a phién toa dugc
t6 chirc tai phong xir an, ¢6 str dung céc thiét
bi dién tir két ndi voi nhau théng qua moi
truong mang, cho phép bi cdo, bi hai, duong
su, ngudi tham gia t6 tung khac tham gia
phién toa tai dia diém ngoai phong xir 4n
do Toa an quyét dinh nhung van bao dam

truc tiép theo ddi ddy du hinh anh, 4m thanh
va tham gia céc trinh ty, thu tuc tb tung cua
phién toa bang 161 n6i, hanh vi t6 tung lién
tuc, cong khai, vao cing mot thoi diém”".
Xét xur vu an hinh su bang hinh thuc
truc tuyén ctia Toa an nhan dan 13 hoat dong
x6t xir ciia Toa an ddi voi cac vu an hinh
su thoa man cac diéu kién do phap luit quy
dinh, co sir dung cac thiét bi dién tir két ndi
v6i nhau théng qua moi truong mang dé
truyén tai hinh anh va 4m thanh hai chiéu
giita hai hodc nhiéu dia diém tir xa trong giai
doan xét xir so thAm hodc phtc tham cua vu
an hinh sy; dugc dién ra trong phong xét xir
truc tuyén véi hinh thirc va thanh phan tham

1 Diéu 1 Nghi quyét s6 33/2021/QH15 ciia Qudc hdi vé td chirc phién toa truc tuyén, https:/luatvietnam.vn.
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du theo quy dinh ctia phap luat té tung hinh
su (TTHS). Bi cdo 1a nguoi bi tinh nghi thuc
hién hanh vi pham t6i. Hanh vi do6 dugc quy
dinh trong B¢ luat Hinh sy, bi Vién kiém st
truy td bang cdo trang thong qua quyét dinh
truy t6 va bi Toa an dua ra xét xtr. Bao dam
quyén con ngudi 1a nhitng hoat dong, nhiing
cong viéc tao ra cac diéu kién, tién dé can
thiét 1am cho quyén cta chu thé dugc thue
hién day du?, bao dam duoc hiéu “1a 1am cho
chic chén, thuc hién dugc, gitlr gin duoc hoac
c6 dy du nhimng gi can thiét™. Co thé hiéu
bdo dam ciling 1a trach nhi¢m cua mot chu
thé (ca nhan, to chirc) phai lam cho quyén
va lgi ich ctia chu thé bén kia chdc chén thuc
hién dugc, dugce gitt gin, néu xdy ra thiét hai
thi phai boi thuong. Tir nhitng phén tich trén
c6 thé hiéu khai niém bdo ddam quyén ciia bi
cdo trong xét xur truc tuyén vu an hinh suw la
viéc ghi nhdn bang phdp ludt cdc quyén ciia
bi cao, déng thoi, thong qua phién toa truc
tuyén s dung cdc thiét bi dién tir két néi véi
nhau, thong qua moi truwong mang, cac chu
thé thuc hién nghia vu, trach nhiém va bdo
Vvé cdc quyén ciia bi cdo ciing nhir tao ra cdc
diéu kién can thiét dé bi cdo sir dung cac
quyén cia ho theo quy dinh ciia phdp ludt.

1.2. Dic diém bio dim quyén ciia bi
cdo trong xét xu truc tuyén vu dn hinh sw

Ngoai nhitng dic diém cua xét xtr vu
an hinh su n6i chung nhu déu phai tuan tha
theo quy dinh cua phép luat TTHS, nhu quy
dinh vé tham quyén xét xur, thanh phan tham
gia phién toa, thu tuc xét xur, bdo dam cac
nguyén tac xét xtr vu 4n hinh sy, bao dam
quyen cua bi cdo tai phién toa, bao dam
quyén cua bi cdo trong x€t XU tryc tuyen vu
an hinh sy ¢6 dic diém:

Thir nhdt, bao dam quyén cua bi céo
trong xét X vu an hinh sy béng hinh thirc

tryc tuyén khong nhat thiét co day du cac
thanh phan tham gia phién toa nhu phién
toa thong thuong. Néu nhu xét xir truc tiép
yéu cau cac thanh phan tham du phién toa
phal mat d6i mit thi xét xtr truc tuyén khong
can sy tiép xuc tryc tiép giita nhiing ngum
tham gia phién toa. Thong qua viéc ket noi
mang ludi Internet, mot hodc mat s6 thanh
phan khong can phai c6 mit tip trung tai
mot phong xtr &n ma van dam bao hoat dong
xét xir dugc dién ra binh thuong. Day 1a giai
phap dot pha nham gop phan thuc hién ding
chu truong, duong 161 cua Pang, chinh sach,
phap luat cua Nha nude trong bdi canh dai
dich covid-19 dién ra toan cau va tai Viét
Nam vura qua.

Thit hai, bao dam quyén ciia bi céo trong
xét XU vu an hinh su béng hinh thurc truc
tuyén duoc hd trg bang cong nghé thong
tin (CNTT) hién dai. Xét xir truc tuyén lay
viéc tmg dung CNTT hién dai lam cot 15i.
Day la dic diém ndi bat nhat, mang y nghia
nhan dién xét xu truc tuyén va phan biét
v6i hinh thirc xét xir truyén thong. Xét xir
tryc tuyén giup cac thanh phan tham gia xét
Xt ¢6 thé trao doi thong tin truc tiép tir xa
bang cach két ndi qua dudng truyén mang
Internet, WAN hay LAN dé dua tin hiéu cta
cac phong hop dén véi nhau nhu dang ngdi
hop trong cung mdt phong. Nguoi tham gia
6 thé noi chuyén véi nhau, nhin théy nhau,
su dung ngdn ngtr co thé, va dic biét co thé
chia s¢ dir li€u (voice, video, data) qua vai
thao tac trén may tinh.

Thir ba, bao dam quyén ctia bi cdo trong
xét X vu an hinh su br:ing hinh thurc truc
tuyén chi thuc hién ddi véi cac vu an hinh
su c6 tinh tiét, tinh chat don gian; tai liéu,
ching ctr trong hd so vu an 13 rang, trir cac
vu an dic biét khong thé xét xir truc tuyén

2 L& Minh Théng (2012), Bao dam quyén ciia nguoi chua thanh nién trong TTHS ¢ Viét Nam, Luan 4n Tién si Luat hoc,
Hoc vién Chinh tri - Hanh chinh qudc gia H6 Chi Minh, Ha Noi. tr. 46.
3 Trung tam Tir dién hoc, Nxb. Khoa hoc xi hoi (1999), Tir dién tiéng Viét, Nxb. Khoa hoc X4 hoi, Ha Noi. tr. 36.
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theo quy dinh cta phap luat nhu vy &4n hinh
su, dan sy, hanh chinh lién quan dén bi mat
nha nudc, vu an hinh sy vé mot trong cac
t6i xdm pham an ninh qudc gia quy dinh
tai Chuong XIII cia B luat Hinh sy, vu an
hinh sy v& mot trong céac toi pha hoai hoa
binh, chdng loai ngudi va toi pham chién
tranh quy dinh tai Chuong XXVI cua B9
luat Hinh sy hién hanh.

Thir tu, chung cu, tai liéu trong xét xur
vu an hinh sy béng hinh thirc truc tuyén déu
dugc chuyén thanh di liéu dién tir. Dé thuan
tién trong hoat dong xét xir vu an hinh su,
chung ctr trong phién toa truc tuyén thi phai
ndp va trao ddi chung ct, céc tai liéu lién
quan bang phuong tién dién tir. Con dbi voi
ndi dung tai liéu, chimg cir quan trong van
phai ndp truc tiép tai Toa an. Dir liéu dién
tir 1a ky hiéu, chi viét, chit s6, hinh anh, am
thanh hoac dang tuong tu dugc tao ra, luu
trit, truyén di hodc nhan duoc bdi phuong
tién dién tu. Nhitng phuong thue dit liu hoa
chtng ctr phai tuan thu vé cach thic va ky
thuat theo quy dinh ctia phap luat dé dam bao
gia tri cia chung ctr. Sau khi nhan tai liu,
chting ctr, Toa an kiém tra tai liéu, ching ctr
da nhan va giri théng bao da nhan tir Cong
thong tin dién tir cua Toa an dén dia chi thu
dién tr da dang ky, “xét xtr tryc tuyén co thé
duoc chia sé qua cac cong cu dién tir hién dai
nhu may tinh, mang v€ tinh, mang Internet,
Intranet, cac website... hodc ¢6 thé thu duoc
tir dia CD, bang video, audio™

Thir ndm, bao dam quyén cta bi céo
trong xét X vu an hinh sy béng hinh thirc
tryc tuyén phai dam bao an ninh, an toan
trén khong gian mang. Xét xir truc tuyén
1a hoat dong dién ra trén méi trudng khong
gian mang; vi vay, bén canh nhiing loi ich to
16n ma khong glan mang mang lai thi chiing
ta ciing phai d6i mat véi nguy co bi tin cong
qua mang béi cac thanh phan t6i pham, phan
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dong, chdng phd, thdm chi 1a khing bo.
Nhitng d6i twong nay cé thé gy gian doan
phién xét xir true tuyén; gy roi trat tu phién
toa; xam pham, danh cép bi mat, thong tin ca
nhan cta ngudi tham gia t6 tung nham muc
dich can tré phién toa, phat tdn thong tin ca
nhan, xuyén tac su that gdy hoang mang du
luan,... Do d6, viéc uu tién dam bao an ninh,
an toan trén khong gian mang; dam bao
bi mat, thong tin cd nhan, bi mat doi tu la
nhiém vu quan trong gin lién véi hinh thic
x€t XU tryc tuyén.

1.3. Phwong thirc bio diam quyén ciia
bi cdo trong xét xir trwe tuyén vu dn hinh sw

Xét xir truc tuyén 13 xét xir ma khong can
tiép xtic truc tiép giira nhitng nguoi tham gia
phién tdoa nhung phién toa phai dién ra dung
trinh tu, thu tuc va cong béng; Toa an ghi
nhan bang phap luat cac quyén cua bi cdo,
bao dam quyén cua bi cdo trong hoat dong
xét xir vu an hinh sy bang hinh thic truc
tuyén. Pong thoi, thong qua thuc tién hoat
dong xét xir vu an hinh sy bang hinh thuc
truc tuyén, céc chu thé thuc hién nghia vy,
trach nhiém va bao vé cac quyén cia bi cdo
cling nhu tao ra cac diéu kién can thiét dé bj
céo str dung cac quyén cua ho theo quy dinh
ctia phap luat. Nhu vay, bao dam quyén cta
bi céo trong hoat dong xét xr vu an hinh sy
bang hinh thirc truc tuyén ctia Toa 4n nhan
dan thudc vé trach nhiém cua nhiéu chu thé
voi nhitng hoat dong khéac nhau, dua trén cac
diéu kién bao dam nhat dinh.

C6 thé khang dinh, phuong thirc bao
dam quyén cua bi cdo trong hoat dong xét xir
vu 4n hinh su bang hinh thiic truc tuyén cta
Tda an nhan dan dugc thé hién trén cac khia
canh: a) bao dam quyén cua bi cdo trong
hoat dong xét xr vu an hinh sy béng hinh
thire truc tuyén cua Toa an nhan dan bang
phap luat; b) bao dam quyén cta bi cao trong
hoat dong xét xur vu an hinh sy bé“mg hinh

4 Db Duc Hong Ha, Phing Van Huyén (2021), Xét xir truc tuyén: Giai phép quan trong gop phan thyc hién thing loi Nghi
quyét ciia Pang vé cai cach tu phap, https:/tapchitoaan.vn, ngay 6/11/2021.
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thire truc tuyén cua Toa an nhan dan thong
qua viéc phat huy trach nhiém, quyén han
clia ngudi tién hanh to tung va nguoi tham
gia to tung; c) bao dam quyén cua bi cdo
trong hoat dong xét xr vu an hinh sy béng
hinh thirc truc tuyén ctia Toa 4n nhan dan
thong qua cac diéu kién bao dam vé co s&
vat chat, phuong tién k¥ thuat. Nghi quyét
s6 33/2021/QH15 cua Qudc hoi khoa XV vé
t6 chire phién toa truc tuyén quy dinh viéc to
chirc phién toa truc tuyén phai tuan thi cac
quy dinh ctua phap luat; bao ddm an ninh, an
toan thong tin mang va cac diéu kién co s
vat chét, ky thuat; bao dam sy ton nghiém
ctia phién toa. Diéu d6 ¢ nghia 14 hoat dong
xét xir vu an hinh sy bang hinh thtc truc
tuyén cta Toa 4n nhan dan phai bao dam day
du quyén cia bi céo tai phién toa.
2. Thue trang bao dam quyén ciaa bi cio
trong xét xir trwe tuyén vu an hinh su &
Viét Nam hién nay

Céc van ban phép luat 1am nén tang cho
hoat dong xét xur truc tuyén vu an hinh su bao
gém: Thong tu sb 02/2018/TT-TANDTC,
ngdy 21/9/2018 ctia Toa an nhan dan tdi cao
quy dinh chi tiét viéc xét xir vu 4n hinh su c6
ngudi tham gia to tung 1a nguoi dudi 18 tudi
thudc thim quyén cia toa gia dinh va nguoi
chua tha‘lnh nién; Nghi quyét sd 33/2021/
QHIS5 Ve t6 chirc phién toa tryc tuyen Quyét
dinh s6 512A/QD-TANDTC vé Ké hoach
trién khai thi hanh Nghi quyét s6 33/2021/
QH15 vé t6 chtrc phién toa truc tuyén; Thong
tu Lién tich s6 05/2021/TTLT-TANDTC-
VKSNDTC-BCA-BQP-BTP. Dé thuc hién
tdt, dam bao cac yéu cAu dit ra va hiéu qua
phién toa truc tuyén, Toa an nhan déan ti cao
d3 ban hanh Quyét dinh s6 50/QD-TANDTC
huéng dan vé trang bi, lép dat thiét bi phuc
vu to chirc phién toa xét xir truc tuyén cho

phong xir 4n ctia Toa an céc cap. Trude do,
Thong tu sd 01/2017/TT-TANDTC ngay
28/7/2017 cua Chénh 4n Tda én nhan dan tbi
cao quy dinh vé phong xtr an duoc trang bi
hé thdng truc tuyén bao gém trang thiét bi
dién tir, co s ha tang cong nghé thong tin
riéng biét voi trang thiét bi cong nghé thong
tin thong thuong khéc cia Toa an.

Viéc ban hanh cac quy dinh néu trén da
tao hanh lang phéap 1y thuan loi cho viéc t6
chire cac phién toa truc tuyén, trong do co
xét xir vu an hinh sy. Nghi quyét s6 33/2021/
QH15 vé to chirc phién toa tryc tuyén di thé
hién quyét tim ciua Pang va Nha nudc ta
trong viéc doi moi va nang cao chét lugng
cong tac xét xur va dugc cu tri, nhan dan danh
gia cao®. Sau khi Qudc hoi thong qua Ngh1
quyét, Toa an nhan dan t6i cao cling di khan
truong chii dong chi tri, phdi hop véi cac co
quan c6 lién quan ban hanh cac vin ban va to
chtrc huéng dan trién khai thuc hién viéc xét
XU truc tuyén. So voi téng s6 vu viéc da duoc
giai quyét trong nam 2022 (504.68 vu, viéc)
la khéng cao, “chi chiém 0, 7% nhu’ng trong ca
nudc, sb toa an nhan dan cip tinh, cap huyén
d3 t6 chirc duoc phlen toa truc tuyén 13 trong
dbi cao™. Viéc t6 chirc cac phién toa truc
tuyén da “gdp phan dam bao tu phap khong
cham tré, xét xir nhanh chong, kip thoi, dam
bao quyén, loi ich hop phap, tao co ché thuan
loi dé bi can, bi cdo... dang cu trt hodc bi tam
giam ¢ nhiing viung c6 dich, vung bi thién tai
hodc ving sau, ving xa, ving dong bao dan
toc kho khin dé dang tham gia phién toa ma
khong phai dén truc tiép™”?

Béo céo cong tac cla céac toa an tai Ky
hop thir 4, Qudc hoi khda XV, Chanh an Toa
an nhan dan tdi cao Nguyén Hoa Binh cho
biét, trong nam 2022 “co tong cong 188 Toa
an da to chirc xét xir tryc tuyén vai tong cong

5 Xem: https://quochoi.vn/hoatdongdbgh/Pages/tin-hoat-dong-dai-bieu.aspx?ItemID=70448.
6  https://quochoi.vn/hoatdongdbgh/Pages/tin-hoat-dong-dai-bieu.aspx?ItemID=70448.
7  https://quochoi.vn/hoatdongdbgh/Pages/tin-hoat-dong-dai-bieu.aspx?ItemID=70448.
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1.027 vu an. Viéc t6 chuc phién toa xét xur
tryc tuyén danh ddu budc dot phé trong cai
cach tu phap ctia hé thong toa an, da gitp han
ché tap trung dong ngudi tai mot phong xur
an, dam bao an toan phong, chéng dich bénh
Covid-19, déng thoi, gitip ngudi dan dé dang
tiép can cong 1y va dam bao cac hoat dong
xét xir duoce td chire dang thoi han luat dinh,
giam thiéu chi phi va thoi gian dén phién
tda”s. Tai Hoi nghi truc tuyén toan qudc tong
két hoat dong nam 2022, trién khai cong tac
tda 4n nam 2023 do Tda an nhan dan tdi cao
td chirc, Chanh an Toa 4n nhan dan tbi cao
Nguyén Hoa Binh nhdn manh “cong tac xét
XU tryc tuyén cua toa an c¢6 nhiéu nd luc véi
hon 5.000 vu an, tao duogc hiéu tng du luan
x4 hoi rat tdt, nhat 1a trong bdi canh dich bénh
c¢6 nhitng dién bién phirc tap. Hé théng toa an
dd day manh tmg dung cong nghé thong tin
trong cong tac xét xir, nhat 1a sir dung quan
1y 4n va trg 1y 4o da dugc nhiéu thim phan
st dung tro 1y 4o dé tham khao trong cong
viéc ctia minh™. Nho 1am tét cong tac chuan
bi va su phdi hop dong bo gitta cac don vi
nén cac phién toa hinh sy truc tuyén dién ra
déu bao dam dung quy dinh cua phap luat.
Tham phan, chu toa phién toa, hdi tham, thu
ky toa an phat huy tinh than trach nhiém bao
dam phién toa dién ra dung phap luat; can bo,
chién si trai tam giam ngoai nhiém vy dam
bao trat tu phién toa con dugc tap huén cong
nghé thong tin dé hd tro cac bi céo tra 101 Hoi
ddng xét xtr qua camera, bao dam quyén va
loi ich hop phép cua cac bi cdo nhu cac phién
toa truc tiép.

Bén canh nhiing két qua dat dugc, bao
dam quyén cua bi cdo trong hoat dong xét
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XU vu an hinh su b:;’mg hinh thirc truc tuyén
ctia Toa 4n nhan dan qua thuc tién xét xir co
nhiing bat cap, han ché:

- Quy dinh phép luat bao dam quyén cta
bi cdo trong hoat dong xét xr vu an hinh sy
bang hinh thirc truc tuyén ctia Toa 4n nhan
dan con nhiéu bat cap. Can ctr && Tham phan
quyét dinh c6 t6 chirc phién toa truc tuyén d6i
v&i cac vu an hay khong 1a dya vao quy dinh
tai khoan 1 Piéu 1 Nghi quyét s6 33/2021,
trén thuc té “xac dinh, danh gia ti€u chi nay
dé quyét dinh mo phién toa truc tuyén con
kha lang tang, vuéng méc do quy dinh cua
diéu luat con chua cy thé, 16 rang”°. Phap
ludt vé xét xtr phién toa truc tuyén ndi chung
va phién tda hinh sy ¢ Viét Nam hién nay
chua déy du, déng bo, “cac quy dinh hién
nay vé phién toa tryc tuyén chi méi lam co
s& cho viéc tién hanh thir nghi¢m viéc xét
XU nay tai cac cép toa an, do do, van ton tai
nhing van dé trong hoat dong TTHS chua
dugc quy dinh cy thé, viéc vién dan cac quy
dinh chung cta B¢ luat TTHS vao phién toa
xét XU truc tuyen chi mang tinh tam thoi”'".
C6 y kién cho rang, quy dinh tai Dicu 4,
Diéu 5 Thong tu Lién tich s6 05/2021/TTLT-
TANDTC-VKSNDTC-BCA-BQP-BTP  v¢é
phong xir 4n, yéu cau k¥ thuat, cong nghé,
van hanh va quan 1y hé thong t6 chtrc phién
tda truc tuyén con kha chung chung, chua
bdo dam cac yéu cau bao vé bi mat thong tin
trong xét Xtr cac vu an'2,

- Viéc & ap dung phap luat TTHS trong xét
XU tryc tuyén co nhung bat cap, nhiéu truong
hop kho bao dam quyén cia bi cdo. Phién
toa xét xtr truc tuyén 1 chu truong dung dén,

8  https://phapluatxahoi.kinhtedothi.vn/nganh-toa-an-da-to-chuc-xet-xu-truc-tuyen-1027-vu-an-311316.html.
9  https://baochinhphu.vn/day-manh-an-le-xet-xu-truc-tuyen-va-hoa-giai-tai-toa-an-102221222102420897.htm.
10 Pham Hoai Ngan, Xét xur truc tuyén - mot s6 van deé can tiép tuc hoan thién, https://tapchitoaan.vn/xet-xu-truc-tuyen-

mot-so-van-de-can-tiep-tuc-hoan-thien7687.html.

11 Mai Héc Bién, N guyén Thi Lan Anh, Mai Thu Héng, Xét xur truc tuyén vu an hinh sy - Quy dinh cua phap luat Viét Nam
va kinh nghiém ctia m¢t s6 nude, Tap chi Kiém sat, s6 12/2022, tr. 63.
12 Xem: Pham Hoai Ngan, Xét xtr tryc tuyén - mot sO van dé can tiép tuc hoan thién, https://tapchitoaan.vn/xet-xu-truc-

tuyen-mot-so-van-de-can-tiep-tuc-hoan-thien7687.html.
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nhung viéc thuc hién nguyén tic dam bao
tranh tung trong xét xir, nguyén tic dam bao
quyén bao chita ciing gip kho khan. Yéu cau
dam bdo su c6 mat cia nhiing nguoi tham
gia t6 tung duoc triéu tap kho dat duge. Khi
phién toa tryc tuyén dang dién ra “néu ngudi
tham gia t6 tung khong biét cach chia sé
chung ctr ho ¢6 dugc 1én man hinh, ké ca
truong hop ho ¢ ¥ khong tham gia phién
tda nhung d6 16i cho yéu t6 ki thuat thi ciing
kho dap ung diéu kién to chirc phién toa”'3.
Mot s6 dia phuong, thuc hién viée xét hoi,
tranh luan gitra kiém sat vién va luat su bao
vé quyén loi cho bi cdo tai phién toa hinh su
tryc tuyén con hinh thuc.

- O mdt s6 phién toa xét xur vu an hinh
su truc tuyén, nguoi tién hanh tb tung chua
phat huy hét trach nhiém trong viéc bao dam
quyén cta bi céo, it am hiéu vé cong nghé
cua linh vyc méi nay. Day la nhiing rao can
vé mit tu duy nhan thuc, Iam anh huong
dén qué trinh trién khai thuc hién phién toa
truc tuyén'. Xét xir truc tuyén néi chung va
xét xu truc tuyén vu an hinh sy noi riéng
1a chu trwong dung, tuy nhién, nhiéu khia
canh phap 1y can tiép tuc nghién ciru. Vi du
van dé tham dinh ching ctr khi xét xur tryc
tuyén, quyén tiép can ching ctr néu ngudi
tién hanh, nguoi tham gia t6 tung khong co
mit truc tiép tai toa an'’.

- Mot sb phién toa hinh su quyén bao
chita, quyén tranh tung cua bi cdo chua dugc
bao dam. C6 y kién cho rang “khi xét xir
truc tuyén, viéc thyc hién nguyén tac dam
bao tranh tung trong xét xir, nguyén tic dam
bao quyén bao chira ciing gip kho khan tir

yéu cau dam bao su c6 mit ctia nhitng ngudi
tham gia to tung duoc tri¢u tap™'c. O mot s6
phién toa xét xtr vu &n hinh sy truc tuyén, co
quan tién hanh t6 tung con lung ting trong
t6 chirc trién khai, nhu chua c6 quy ché phoi
hop voi co s¢ giam giir; chua c6 quy dinh
thu tuc tiép nhén, ban giao tai li€u, ching
ctr; chua c6 quy dinh vé trinh ty, thu tuc ghi
am, ghi hinh c6 d&m thanh, bao quan dir liéu
dién tur, giao nhén, ban giao bi cdo tai phién
tdoa. Mot s6 tham phan, thu ky toa an chua
thich nghi véi cong nghé truc tuyén, boi
cac k¥ nang, thao tac tham gia to tung trong
phién xir truc tuyén. Hién nay, nhitng ngudi
duge dao tao chuyén nghiép vé phap 1y thi
lai thiéu kién thirc vé cong nghé thong tin
(CNTT). Nguoc lai, ngudi c6 chuyén mon
CNTT lai han ché vé kién thtic phap ly.

- biéu kién, co so vat chit trang thlet
bi chwa diy du, quyén cia bi cdo & mot sd
phién toa hinh sy truc tuyen chua duoc bao
dam theo ding quy dinh ctia phap luét. Trén
thuc té, & mot sé dia phuong, viée trién khai
phién toa hinh su truc tuyén con mot s6 kho
khan, vuéng mic nhu “co s¢ vat chat chua
dugc trién khai dong bo, cac diém cau bi gian
doan vi 16i k¥ thuat, 4p luc kinh phi cho céac
don vi, con ling ting trong phdi hop trién
khai giita cac don vi”"”. Bao dam quyén cta
bi céo trong hoat dong xét xir vu an hinh sy
bang hinh thirc truc tuyén cta Toa an nhan
dan “con gap mot s6 kho khian, ha tang k¥
thuat chua dam bao, trang thiét bi phuc vu
x€t XU tryc tuyen tai cac toa an va diém cau
thanh phan tai cac co so giam giit chwa dugc
dau tu dong bo, phan 16n cac thiét bi phai

13 Cu Hién — Tric Phuong, Xét xir truc tuyén: Giai phap hay nhung can nghién ciru thém, https://plo.vn/xet-xu-truc-tuyen-

giai-phap-hay-nhung-can-nghien-cuu-them-post648147.html.

14 Xem: Vy Anh, Xét xir tryc tuyén: Budc dot pha trong cai cach tu phap ciia hé thong toa 4n, https://dangcongsan.vn/
phap-luat/xet-xu-truc-tuyen-buoc-dot-pha-trong-cai-cach-tu-phap-cua-he-thong-toa-an-630323.html.

15 Xem: Mai Xuén Thanh, Xét xir truc tuyén trong céng cudc cai cach tu phap & nudce ta, https:/tapchitoaan.vn/xet-xu-
truc-tuyen-trong-cong-cuoc-cai-cach-tu-phap-o-nuoc-ta%C2%A0%C2%A0%C2%A07136.html.

16 Mai Xuén Thanh, Xét xir tryc tuyén trong cong cudc cai cach tu phap & nudc ta, https://tapchitoaan.vn/xet-xu-truc-
tuyen-trong-cong-cuoc-cai-cach-tu-phap-o-nuoc-ta%C2%A0%C2%A0%C2%A07136.html.

17 https://phapluatxahoi.kinhtedothi.vn/nganh-toa-an-da-to-chuc-xet-xu-truc-tuyen-1027-vu-an-311316.html.
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thué muon hoic chuyén doi tir phong hop dé
t6 chirc xét xur truc tuyén's.

Nguyén nhan cia nhimg bat cap trén
day c6 ca nguyén nhan khach quan va chu
quan nhu diéu kién co s& vat chat, ky thuat
trang thiét bi, duong truyén internet, ha tﬁng
CNTT chua dap dap v ung | t6t; viéc thé ché hoa
cha truong cua Pang vé xét xur truc tuyén
n6i chung, vu an hinh sy néi riéng chua co
nhiéu thoi gian chuin bi; mot sb can bd cua
cac co quan tb tung, luat su chua quan tim
viéc bao vé quyén cua bi cao qua hinh thirc
xét xUr truc tuyén; kinh nghiém quéc té vé
xét xir tryc tuyén vy 4n hinh sy chua duoc
quan tam dung murc. Bén canh do, mat s6 bi
céo chua co ¥ thirc ty bao vé quyén loi cia
minh tai phién toa.

3. Mot s6 giai phap biao dam quyén ciia bi
cfo trong xét xir true tuyén vu an hinh sy
& Viét Nam hién nay

Tiép tuc hoan thién cac quy dinh cta phap
luat vé& xét xtr truc myén vu 4n hinh su. Can
quy dinh chi tiét vé trinh ty, thi tuc, cac budc
tién hanh phién toa so thim, phtic thim truc
tuyén d6i v6i vu an hinh sy dé Bo luat TTHS
vira bao dam nguyén tic cua TTHS, vira bao
dam quyén cta bi cao. Phap luat quy dinh rd
hon quyén, nghia vu cua chi toa phién toa,
tham phan, hoi thAm nhan dan, thu ky toa an
trong viéc tiép can hd so, tai liéu vé vu an
trude khi mo phién toa va sau khi nghi an.

Tap trung dau tu co so vat chat, thiét b
xét XU tryc tuyén cho hé thdng toa an nhan
dan céc cap, dam bao dong bo vé cong nghé,
duong chuyén theo ding yéu cau k¥ thuat
ctia Toa an nhan dén tdi cao, bao dam phién
toa hinh sy tryc tuyén dién ra ding phap luat
nhung thuan loi cho nhimg ngudi tham gia t6
tung. Can dau tu nguodn kinh phi dé nang cap
hé théng mang internet bang thong rong va
cac thiét bi hd tro xét xtr tryc tuyén; bao dam
thong tin, tai liéu vé vu an hinh su dugc luu
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giit ding phap luat, bao vé quyén cua bi cdo.
- Nang cao ¥ thtrc ciia thim phan, chi toa
phién toa, hoi tham nhan dan, thu ky phién
toa, kiém sat vién, luat su va cac chu thé
khac c6 lién quan trong viéc bao dam quyén
cua bi cdo tai phién toa hinh su tuc tuyén,
giao cu thé chi tiéu sd lugng, chét luong vu
an hinh su dua ra xét xtr truc tuyén doi voi
toa an cac dia phuong va dua vao ti€u chi thi
dua dé binh xét hang nam d6i v6i tham phan.
- Ban hanh Quy ché bao dam su phdi
hop gitta cac co quan, cic nganh trong to
chire phién toa tryc tuyén vu n hinh sy. Quy
ché phdi hop quy dinh rd trach nhiém cua
don vi va ca nhan trong céc giai doan dién ra
phién toa truc tuyén, trach nhiém trong viéc
quan 1y, van hanh hé théng k¥ thuat, dam
bdo an ninh, an toan thong tin, dir liéu phién
tdoa truc tuyén. Nghién ctru kinh nghiém
qudc té vé xét xtr tryc tuyén vu an hinh sy va
rat ra nhirng gia tri tham khao cho Viét Nam.
- To6 chuc tap huan, huéng dan cho
nhitng nguoi tham gia phién toa k¥ nang
twong tac, chia sé, phat biéu, tranh luin
khi tham dy phién toa truc tuyén; cir can
b hudng din bi cao mot sé k§ ning sir
dung thiét bi tryc tuyén cho bi can, bi cao
va nhitng nguoi tham gia t6 tung khac,
ton trong va bao dam quyén con ngudi va
quyén, 1oi ich hop phap cua céc t chirc,
c4 nhan khi tham gia t6 tung tai cac vu an.
- Chu trong xay dung va phat trlen doi
nguon nhan lyc cua cac co quan tb tung
nham bao dam hiéu qua xét xur tryc tuyén
vu 4n hinh sy. Nganh cong an, kiém sat, toa
an, lién doan luat su can quan tim cong tac
dao tao, bdi dudng xdy dung doi ngii can
bd, cong chire cuia nganh khong chi am hiéu
phap luat ma con giodi vé cong nghé thong
tin, k¥ ning t6 chirc phién toa xét xir truc
tuyén vu an hinh sy dap ng yéu cau cai
cach tu phap ¢ Viét Nam giai doan moi m

18 https://quochoi.vn/hoatdongdbgh/Pages/tin-hoat-dong-dai-bieu.aspx?ItemID=70448.
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HOAN THIEN CAC QUY BINH CUA BO LUAT DAN SU

VE CAN CU XAC LAP DI SAN THO CUNG

Lé Hoang Nam
Hoc vién cao hoc Khoa 34, Trudng Dai hoc Luat TP. H6 Chi Minh.

Tém tit:

Phap luat thira ké Viét Nam cac thoi ky trude quy dinh rat chi tiét
vé huong hoa ciing nhu viée thiét 1ap hwong hoa. Tuy nhién, ké tir
sau Phap 1énh Thira ké dén nay, cac Bo luat Dan su déu chi quy
dinh vé di sin ding vao viéc tho cing trong duy nhat mot dicu

Thong tin bai viét
Tur khoa: Thira ke, can ctr xac 1ap, di san
dung vao viéc tho ciung.

Lich sir bai viét:

Nhan bai: 14/07/2022 luat. Piéu nay din dén khong tranh khoi nhimg thiéu s6t ma mot
Bién tap: 22/10/2022 trong s6 do la can ctr xac 1ap di san thd cung. Trong pham vi bai
Duyét bai: 24/10/2022 viet nay, tac gid trinh bay cac can clr xac 1ap di san tho ciing theo

phép luat ¢ cac thoi ky trudc, phan tich cac quy dinh cua B luat
Dan sy hién hanh vé can ctr xac 1ap di san tho cung, chi ra nhitng
han ché va kién nghi huéng hoan thién.

Article Information Abstract:
Keywords: Inheritance; determination  The legal regulations on inheritance of Vietnam in previous years
ground; inheritance used for ancestor  Provided intensely specific provisions on the ancestor worship and
worship. the establishment of worshiping inheritance. However, since the
Article Historv- Ordinance on Inheritance, the Civil Codes through each period
. £8 have regulated inheritance used for worship in only one article.
Received: 17 Jul. 2022 As aresult, it leads to inevitable shortcomings, one of which is the
Edited: 22 Oct. 2022 basis for establishing the worshiping inheritance. Within the scope
Approved: 24 Oct. 2022 of the article, the author presents the legal ground for establishing

worshiping inheritance according to the law of the previous period,
an analysis of the provisions of the current Civil Code, gives out
shortcomings, and also a number of suggestions for the purpose of
improving the legal regulations on establishing worshiping inheritance.

1. Can cir xac 1ap di san dung vao viéc tho
cing theo phap luat & cac thoi ky trude
day

Tho cung t6 tién 1a tin ngudng van hoa
lau doi cta ngudi Vit Nam thé hién su kinh
trong va biét on nhiing ngudi da co cong
sinh thanh, dudng duc. T rat sém phap luét
nuéc ta di cé sy ghi nhan va diéu chinh dbi
v6i van dé tho cang to tién ciing nhu di san
dung vao viéc tho cung to tién thong qua cac
quy dinh vé huong hoa'. Nghién ctru cac quy

dinh vé huong hoa trong phap luat thoi ky
phong kién thong qua Qudc triéu Hinh luat,
Hoang Viét luat 1€ va phap luat can dai thong
qua B¢ Dan luat Bic ky, Bo Dan luat Trung
ky va BO Dan luat Sai Gon nam 1972 cho
thdy can ctr xac 1ap d6i vé6i loai di san nay
khé da dang, co thé ké dén nhu sau:

Thir nhat, theo quy dinh bdt budc cua
phap ludt

Néu hiéu theo nghia rdng, moi can ci
xac 1ap di san tho cung dugce quy dinh trong

1 Trong cb luat, ngoai huong hoa, hau dién va ky dién ciing 1a di san dung vao viéc tho cing, nhung cac ty san niy c6 tinh

cht rit khac va ciing khong phd bién nhu huong hoa.
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luat déu 1a can ctr xac lap theo quy dinh cua
phap luat. Tuy nhién, can cu xac lap theo
quy dinh cta phéap luat dugc nhic dén ¢
day 1a can cu thé hién y chi cua Nha nuée
trong viéc doi hoi ngudi dé lai di san thira ké
cling nhu nhirg ngudi hudng thira ké trong
moi truong hop phai danh mot phan nhat
dinh trong khéi di san do nguoi chét dé lai
dé dung vao viéc tho phung to tién sau khi
nguoi d6 qua doi.

Trong ché d6 phong kién, viéc thd cing to
tién 1a mot viéc 1am bat budc xuét phat tir quan
niém vé chir Hiéu trong viéc duy tri noi giéng
theo tu tudng Nho gido. Theo do, viée té tir to
tién con c6 mot y nghia sau xa 1a nho on sinh
thanh cua to tién va luu truyén noi giéng mai
mii vé sau, cho nén co thé cho rﬁng té tu td tién
14 1ay su duy tri ching toc lam muc dich?. Dé
viéc tho cing t6 tién dugc duy tri lau dai, doi
hoi phai c6 tai san ton tai song song nham tao
thuan ti¢n cho vi¢c khai thac hoa 191 phuc vu
cho viéc tho ciing d6. Chinh vi vay, phép luat
quy dinh nguoi cd tai san thi phai co6 huong
hoa, do d6 khong nhat thiét phai c6 su dinh
doat ctia ngudi dé lai di san thira ké. Theo do,
Diéu 388 Qudc triéu Hinh ludt quy dinh: “Cha
me mdt cd, ¢é ruong dat, chuea kip dé lai chiic
thu, ma anh chi em tw chia nhau, thi Icfy mot
phan 20 s6 ruéng dat lam phan hwong hoa,
giao cho nguoi con trai truong gitr, con thi
chia nhau. Phan con cia vo 16, nang hdu, thi
phai kém. Néu di cé 1énh ciia cha me va chiic
thu, thi phdi theo ding, trdi thi phdi mat phan
minh”. Dén thoi nha Nguyén, phap lut ciing
dit ra quy dinh vé viéc thiét 1ap huong hoa véi
n6i dung: “bé budc phdi dé danh mét phan di
san cia ngwoi qud cé dé ldp lam hieong héa ™.
Nhu vay, viéc thiét 1ap di san tho cang 14 quy
dinh bét budc va trong moi trudng hop déu co
thé thuc hién dugc ngay ca khi nguoi c6 tai san
khong c6 nguyén vong hodc khong cé chi dinh
vé viéc nay.
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Mac du, can cu xac 1ap di san tho cung
nay thé hién sy dé cao va ké thira cic gia
tri van hoa truyén thong tét dep cua dan toc
nhung mat khac cling thé hién sy can thiép
qua murc can thiét cia Nha nudc khi di “thay
mat” chu sé hitu dinh doat mot phan tai san
ctia ho trong trudng hop ho khong dé lai di
chuc chi dinh viéc xac 1ap di san tho cling.
Nhin chung, viéc xéac lap di san tho cung
theo can clr nay chua thé hién su ton trong
quyén tu do dinh doat ciia nguoi dé lai di san
thira ké. Boi 18, trong truong hop néu nguoi
qua ¢b c6 nguyén vong str dung mot phan
tai san cua minh dé tho tu to tién sau khi
ngudi d6 qua doi va thé hién nguyén vong
dé mdt cach minh thi thong qua di chuc thi
van dé khong c6 gi dé ban. Tuy nhién, trong
truong hop nguoi d6 khong dé lai di chic,
ciing khong dé lai bit ctr ddu hiéu nao minh
chting cho nguyén vong dé thi viéc bat budc
nhimg ngudi thira ké phai trich 1ap huong
hoa ciing chi ¢6 thé dugc quy dinh cin ctr
dua trén sy phong doan vé ¥ chi cta ngudi
dé lai di san thira ké. Do d6, viéc ap dat y chi
cua Nha nudc trong truong hop nay da xam
pham dén quyén dinh doat ciia nguoi dé lai
di san thira ké ciing nhu quyén so hitu hop
phéap cua nhimg ngudi thira ké. Nhan thay
su han ché nay, phap luat dan su ¢ cac giai
doan sau da khong con ghi nhan dbi véi can
cu xac 1ap di san tho cung theo quy dinh cta
phap luat.

Thir hai, di chic va cac van ban phan
chia tai san khdc

Xac lap di san dung vao viéc tho cung
theo y chi ciia ngudi dé lai di san thira ké
1a phuong thire xac 1ap pho bién nhat bao
gdm hai can cir xac lap, cu thé 1a di chuc
va cac van ban khac ngoai di chic thé hién
su dinh doat sir dung tai san dung vao viéc
tho cung.

Phép luat dan sy Viét Nam tur xua dén

2 Pao Duy Anh, Viét Nam van hoa st cuong, Nxb. Van hoc, Ha Noi, nam 2021, tr. 214.

3 Dibu 83 Hoang Viét luat 1¢.
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nay déu ghi nhan di chuc 1a cin ctr xac 1ap
di san tho cang. Trong thoi ky phong kién,
luat nha Lé quy dinh trong truong hop néu
¢o lénh cta cha me va c6 chuc thu dinh doat
di san dung vao viéc huong hoa thi cac con
phai tuan theo su dinh doat d6, néu khong
thyc hién ding thi phai méat phan thira ké*.
Trong thoi ky can dai, BO Dan luat Bic
ky, B6 Dan luat Trung ky va sau do 1a Bo
Dan luat Sai Gon nam 1972 cling quy dinh
theo hudng xem di chuc 1a can ctr xac 1ap di
san tho cung. Tuy nhién, di chic nay phai
dugc thé hién bang hinh thirc van ban. Phap
luat khong dit ra viéc thira nhan d6i vé6i di
chuc miéng do tinh chéat khé xac dinh y chi
dich thuc ctia nguoi dé lai di san va do do,
“hwong héa phdi ldp bang gidy to theo thé
thire dinh trong ho ludt va khong ai co thé
lap hwong héa bang miéng’™.

Tuy nhién, di chuc khong phai la can cir
duy nhat thé hién y chi cia nguoi dé lai di san
thira ké c6 nguyén vong thiét 1ap di san tho
cung. Diéu nay da dugc cac nha lam luat can
dai du liéu va da quy dinh theo hudng, ngoai
di chuc, huong hoa con c6 thé dugc xac lap
boi cac van ban khac nhu gidy to phan chia
tai san hoac chirng thu® ma ndi dung cuia cac
vian ban nay thé hién duogc ¥ chi ciia ngudi co
tai san trong viéc dung tai san dé lam huong
hoa. Trong truong hgp nay, nguodi co tai san
duoc quyén chi dinh viéc tao 1ap huong hda
ngay khi ho con séng. Tuy nhién, quyét dinh
nay chi phat sinh hiéu luc sau khi nguoi do
qua doi. Trong mét an 1¢ cua Toa Thuong
tham Sai Gon nam 1961 da nhan dinh: “viéc
lap hwong héa chi thanh nhat dinh va phdt
sinh hdu qua khi nao nguoi ldgp huwong hoa
hay ngueoi phung sw da chét, vi trdt tir cong

4 Pidu 388 Qudc tridu Hinh luat.

cong khong cho phép tho cung mot nguoi
con séng, ciing nhuw khéng cho phép lam cho
tai san tré thanh bat ddc chuyén nhwong
ngay khi sanh thoi nguoi sé dwoc phung
fne’”. Mit khac, sau khi quyét dinh tao 1ap
huong hoa thi bat cir luc ndo ngudi cé tai san
cling c6 quyén thay doi hodc truat bo quyét
dinh d6 khi con séng.

Thir ba, do dong ho truyén lai

Khi néi vé cach thic dit phan di san
huong hda thi cé hai cach khac nhau goi
1a “hwong hoa so 1ap” va “huong hoa to
truyén”®. Trong d6, huong hoa so lap 1a di
san tho cung dugc tao nén lan dau tién ma
trudc do6 chua tung c6 ai dinh doat stir dung
phuc vu vao muc dich thd cing. Di san nay
c6 ban chat 1a tai san thudc so hitu cia ca
nhan nguoi c6 nguyén vong tao 1ap di san
thd cang, ngudi nay co quyén dinh doat gia
tri phan di san ciing nhu chi dinh nguoi quan
1y di san va thyc hién viéc thd cung to tién
sau khi ho qua doi. Nguoc lai, huong hoa
t6 truyén 13 di san tho cung da dugc cac doi
trude tao 1ap san cho nhitng ngudi quan 1y.
Mic du khong ton tai bat ky di chtc nao thé
hién di san do6 1a di san dung vao viéc tho
ciing nhung céc thé hé da gitr gin, sir dung di
san vao muyc dich duy nhét 14 tho cling 6ng
ba, to tién va luu truyén di san d6 tir thé hé
nay sang thé hé khac. Trong trudng hop nay,
viéc luu truyén di san d6 ciing duoc xem la
can cu hinh thanh nén di san tho cliing.
2. Cac quy dinh ciia Bo luat Dan sy hién
hanh vé ciin cir xac 1ap di san tho cling va
kién nghi huwéng hoan thién

K& tir khi Phap 1énh Thira ké ndm 1990
duoc ban hanh va tiép sau d6 1a sy ra doi cia

5 Anlé cua Toa Thuong thAm Sai Gon ngay 10/8/1961, Phap ly tap san ndm 1962, tr. 41, Trich theo: Tran Pai Kham, An

1¢ vung tap, Nxb. Khai Tri, Sai Gon, nam 1969, tr. 172.

6 Diédu 395 B6 Dan luat Bic ky, Didu 401 B6 Dén luat Trung ky va Didu 601 B6 Dén luit ndm 1972.
7  Tran Pai Kham, An 1& vung tap, Nxb. Khai Tri, Sai Gon, nam 1969, tr. 169.
8 Truong Dai hoc Luat TP. HO Chi Minh, Gido trinh Phép ludt vé tai san, quyén s¢ hitu va thtra ke, Nxb. Hong Buc — Hoi

Luat gia Viét Nam, TP. Hb Chi Minh, ndm 2019, tr. 521.
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cac Bo luat Dan sy (BLDS) nam 1995 va
2005, di san tho cing dugce chinh thirc ghi
nhan trong van ban quy pham phap luat cua
Nha nudc ta. Mac du ndi dung quy dinh co
nhirng diém khac biét nhung vé co ban van
thong nhat di san thd cing chi co thé dugc
hinh thanh dua trén cin ci duy nhit 1a di
chuc cta ngudi dé lai di san thira ké.

K¢é thira cac quy dinh vira néu, BLDS
nam 2015 diéu chinh vé cin ctr xac 1ap di san
tho cling véi ndi dung nhu sau: “Truong hop
ngueoi Idp di chiie dé lai mét phan di san dimg
vdo viéc tho ciing thi phan di san dé khéng
dwge chia thira ké va dwoc giao cho nguoi di
dwoc chi dinh trong di chiic quan 1y dé thuc
hién viéc tho cung ...”". Theo quy dinh nay,
di san thd cang chi ton tai khi “ngueoi Idp di
chuc dinh doat phcfn di san dung vao viéc tho
ciing va chi 6 phan tai san nao dwoc dimg
vdo viéc tho ciing thi phan di san dé la phan
di san dung vao viéc tho cung”'°. Tuy nhién,
khong phai moi di chic c¢6 dinh doat phan di
san tho cing thi mac nhién phan di san d6
duogc cong nhan 1a di san tho cling, dé dugc
cong nhan thi di chic d6 phai 1ap mot cach
hop phép. Hién nay, phap luat quy dinh vé
hinh thtrc di chiic bao gom hai loai chinh 13
di chiic bang van ban va di chic miéng, tuy
nhién d6i véi di chuc miéng, phap luat dit ra
mot s6 yéu cau nhat dinh dé dugc xem 13 hop
phap, trong d6 c6 yéu cau ngudi lam chimg
phai ghi chép lai ¥ chi cubi ciing cua nguoi
di chuc miéng. Nhu vdy, moi di chuc hop
phap déu phai dugc thé hién dudi hinh thic
van ban. Hon nira, xuét phat tur tinh chét dic
thu ctia di san tho cing 1a di san khong duoc
chia, khong thé chuyén dich thong qua mua
bén, thé chép,. .. va duoc thiét lap dé phuc vu
cho muc dich chinh yéu 1a thd ciing nén cac
tai san nay phai dugc dua ra khoéi luu thong
dan sy, diéu nay dan dén viéc thiét l1ap di san

9 Dibu 645 Bo luat Dan sy nam 2015.
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nay khong thé thuc hién mét cach tuy ti€n
do ¢6 kha ning lam anh huong dén quyén,
loi ich hop phép ctia nhitng ngudi thira ké vi
khong thé chuyén dich tai san. Vi vay, viéc
1ap di chtc dé dinh doat di san dung vao vi¢c
tho cung phai dugc thuc hién thong qua hinh
thirc van ban.

Quy dinh vé xac 1ap di san tho cling trén
co sO ¥ chi ctia nguoi dé lai di san thong
qua di chiic thé hién su t6n trong quyén tu
do dinh doat ctia nguoi c6 tai san, theo do
phap luat khong con quy dinh viéc tao lap di
san tho cling 1a nghia vu bat buoc ma thay
vao do nguoi c6 tai san co quyén quyét dinh
1ap hodc khong 1ap di san tho cung tuy vao
nguyén vong cua ho ma phap luat khong can
thiép. Tuy nhién, so voi phap luat trudc day,
c6 thé thay BLDS nam 2015 da thu hep dén
mirc tdi da cac quy dinh vé di san thd cing
vbn duoc quy dinh rat cy thé va chi tiét trong
c6 luat va luat can dai. Viéc chi quy dinh di
chuc 13 can cr duy nhat dé xac lap di san tho
cing cua BLDS nam 2015 vo hinh trung da
b6 qua nhiéu phuong thirc khac trong viéc
hinh thanh di san c6 tinh chat dic biét nay,
c6 thé ké dén nhur:

Thir nhit, xdc ldp di san tho ciing theo
van ban thoa thudn phdan chia tai san

Trong cac can ctr hinh thanh di san tho
ctng da timg ton tai trong phap luat thira ké
& thoi ky trude, cin cir dwoc ghi nhan phd
bién cling nhu dugce ap dung nhiéu nhat 13
di chuc. Bi vi, can cir nay thé hién rd rang
nhat y chi ciia nguoi dé lai di san. Tuy nhién,
ciing can thira nhan rang, ngoai di chiic y chi
clia nguoi dé lai di san con c6 thé ton tai
dua vao ndi dung ctuia van ban khéac ngoai
di chuc.

Nhiéu truong hop, lac sinh thoi nguoi
c6 tai san da quyét dinh phan chia tai san cho

10 Phung Trung Tép, Tir quy dinh vé di san ding vao viéc tho cing va di ting, http:/lapphap.vn/Pages/tintuc/tinchitiet.

aspx?tintucid=207108, truy cap ngay 01/7/2022.
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cac con thong qua cac cudc hop gia dinh,
dugc ghi nhan trong cac van ban thdéa thuan
phan chia tai san va doi khi néi dung con
dinh doat ca viéc danh mot phén tai san dé
dung vao viéc tho cung sau khi nguoi dé qua
doi. Viéc phan chia tai san nay c6 thé c6 hiéu
luc ngay tai thoi diém ngudi co tai san con
song, viéc 1am nay thuc chit gidng nhu mot
thoa thuan tang cho tai san gitra nguoi co tai
san va nguoi dugce nhan tai san ma phd bién
la cha me tang cho nha dét cho con cai, riéng
dbi voi phan tai san dwa vao thd cung thi chi
phat sinh hiéu lyc sau khi nguoi ¢ tai san
qua doi.

V& co ban, cac vin ban phan chia tai
san ngoai sy khac bi¢t ¢ thoi diém phat sinh
hiéu Iyc thi van ban nay ciling c6 nhirng diém
tuong dong voi di chac nhu: thé hién ¥ chi
clia ngudi c6 tai san trong viée chuyén giao
quyén so hitu cta minh cho chu thé khac,
dbi v6i phan tai san dung vao viéc thd cling
cling chi co thé phat sinh hiéu luc sau khi
nguoi ¢o tai san qua doi. Mat khac, sau khi
thuc hién thoa thusn, ngudi cé tai san van
¢ quyén thay doi ¥ chi di véi phan tai san
dinh doat vao vi¢c tho cung; diéu nay cling
tuong dong véi viée thay d6i ndi dung di
chuc cta nguoi lap di chuc. Nhu vy, néu
da ghi nhan di chtc 1a can ctr xac lap di san
dung vao vi¢c tho cliing thi khong cé 1y do
gi tir chdi viée xéc 1ap di san ndy trén co so
cac van ban phan chia tai san khac ma trong
d6 c6 ndi dung dinh doat d6i véi di san tho
cung sau khi nguoi c6 tai san qua doi.

Hién nay, c6 truong hop cha me tang
cho con c4i nha dat, tuy nhién lai kém theo
diéu kién chi duoc ¢ dé tho ctng t6 tién ma
khong duge ban. Co6 ¥ kién cho rang, trong
bdi canh phap luat hién hanh, nén xem hop
ddng ting cho co diéu kién nhu trén ciing
l1a m@t hinh thtrc cta viéc xéac 1ap di san tho
cing. Tac gia khong ddng tinh voi quan
diém nay, mic du ddi tuong cia hop dong
tang cho tuy c6 nét twong dong véi di san

[‘2 ‘ NGHIEN CUU :
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tho cung la déu duoc chi dinh dung vao viéc
tho tu, phai dugc duy tri ma khong duoc
chuyén giao cho nguoi khac thong qua giao
dich mua ban. Tuy nhién, vé ban chit cia
dbi twong va muc dich xéac 1ap cua hai giao
dich nay 14 hoan toan khong gidng nhau, thé
hién & chd:

(1) Di san dugc dinh doat dung vao viéc
thd cling thi myc dich chinh yéu 1a str dung
dé phuc vu cho cac cong viéc lién quan dén
viéc tho cung, con ddi véi hop dong ting
cho thi viéc tho cung chi 1a mdt trong cac
muc dich dé dugc ting cho dong thoi ciing
1a diéu kién ma ngudi nhan ting cho phai
thuc hién.

(i1) Di san tho cung la di san chung cua
tat ca nhimg nguoi thira ké mic du khong
dugc chia ciing nhu khong thudc riéng vé bat
ky ngudi thira ké nao. Di san nay dugc giao
cho nguoi quan 1y dé thuc hién viéc thd cung
cling nhu bao quan, gitr gin, khai thac hoa
loi dé phuc vu viéc tho cang dudi su giam
sat ciia nhirng ngudi thira ké. Con ddi voi tai
san duoc dinh doat trong hop dong ting cho
6 diéu kién thi tai san thudc quyén s& hitu
ctia mot cha thé nhét dinh mic du quyén s&
hitu nay c6 thé bi “giéi han” do diéu kién
ctia hop dong. Tuy nhién, vé nguyén tic chi
s& hitu c6 kha nang chuyén quyén sé hiru tai
san cho nguoi thira ké cua ho.

(iii) DPbi voi di san thd cang néu ngudi
quan ly di san vi pham nghia vu tho cung thi
nhitng nguoi thira ké co6 quyén thoéa thuan
chi dinh ra mot nguodi quan 1y di san moi.
Con ddi vai hop dong ting cho co diéu kién,
néu nguoi ting cho dd qua doi thi nhiing
nguoi thira ké khong cé quyén khoi kién néu
nguoi dugce nhan tdng cho vi pham diéu kién
ctia hop dong.

Nhu vay, khong phai van ban nao ngoai
di chuc cling c6 kha nang sir dung lam can
cu xac 1ap di san tho cing ma chi cac van
ban c6 noi dung thé hién rd y chi ciia ngudi



thira ké trong viéc quyét dinh danh mot phan
tai san dé sir dung phuc vu cho viéc tho tu to
tién thi méi xem d6 1a co s¢ @ hinh thanh
d6i v6i di san tho cung. Thong thuong, ngoai
di chiic, van ban thoa thuan phan chia tai san
c6 sy tham gia va thé hién y chi ctia ngudi ¢6
tai san c6 kha ning ghi nhan dé 1am cin ctr
xac 1ap di san tho cung.

Thir hai, xdc lap di san tho cung theo sy
théa thudn ciia nhitng ngueoi thira ké.

Trong thuc t& khong hiém truong hop
nguoi dé lai di san khong 1ap di chiic hodc
lap di chuc nhung khong dinh doat di san
thd ciing va sau d6, nhirng ngudi thira ké da
cung nhau théa thuan trich mot phan trong
khéi di san dé phuc vu cho viéc thd cling
to tién. Trudc tinh hudng nay, phan di san
duogc trich ra tir khéi di san do nguoi quéa
cb dé lai co tu cach phap 1y 1a tai san thong
thuong chua chia hay la di san tho cung
khong dugc chia? Lién quan dén van dé nay,
hién nay con dang c¢6 nhiéu quan diém chua
théng nhat. Theo d6, co quan diém cho rang,
di san tho cling chi ton tai khi c6 di chuc
dinh doat hay noi ngugc lai néu khong co
di chuac thi khong c6 di san tho cliing. Béi
18, tai thoi diém nguoi dé lai di san qua doi
cling 1a thoi diém mé thira ké va “ké tir thoi
diém m¢ thira ké, nhimg ngudi thira ké ¢
céc quyén, nghia vy tai san do ngudi chét dé
lai”. Nhu vay, sau th01 diém nay, nguoi thira
ké da ké thira quyén s hitu cua ngudi dé
lai di sdn va di san luc nay trd thanh tai san
thudc quyén so hitu ctia nguoi thira ké. Do
d6, nhitng ngudi thira ké hoan toan c¢é kha
nang thdéa thuan cung nhau trong vi¢c dung
tai san dé dung vao viéc thy cung to tién,
ong ba, cha me¢ nhung truong hop nay phai
goi 1a “tai san dung vao vi¢c tho ciing” chu
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khong thé xem 1a “di san ding vao viéc tho
ciing”'!. Bén canh d6, quan diém khéac lai
theo hudng khong ddng tinh v6i quan diém
vira néu va cho rang di san tho cing ton tai
khong phai lic nao ciing ¢6 sy ton tai cua di
chuc. Diéu nay dong nghia véi viée di chic
khong phai 13 cin cir duy nhét xac 1ap nén di
san tho cing. Vi vay, viéc nhitng nguoi thira
ké cting nhau thong nhét thoa thuan trich 1ap
di san dé dung vao viéc tho cing néu duoc
thuc hién trén tinh than tu do, tu nguyén vé
v chi, ndi dung, muc dich thoa thuan khéng
vi pham phap luat, khong trai dao dirc xa hoi
thi can phai dugc ton trong theo dung tinh
than ctia nguyén tic co ban ctia luat dan su'2.

Tac gia cho rang, trong truong hop sau
thoi diém mé thira ké cho dén trude thoi
diém hoan thanh viéc phan chia di san ma
nhirg nguoi thira ké thoa thuan cing nhau
trich 1ap di san tho cing thi phép luat cling
nén ghi nhan dbi véi can ctr xac lap di san
tho cung nay. Bai 18, tai thoi diém mo thira
ké vé nguyen tac nguoi thira ké s& ké thira
cac quyén va nghia vu cta nguoi dé lai di
san. Tuy nhién, thoi diém nay khéng mic
nhién 13 thoi diém thuc hién quyén hudng di
san, hai thoi diém 13 khac nhau va vi vy sau
thoi diém mé thira ké néu di san chua duoc
chia thi di san van chua thudc vé ngudi thira
ké. Nhan thay noi dung, muc dich cua viéc
thiét 1ap di san thd cung 1a dé phuc vu cho
viéc tho tu ong ba, cha me nhitng nguoi cé
cong sinh thanh, dudng duc thé hién truyén
thng “ubng nuéc nhé ngudn” tét dep cua
dan toc, thiét nghi can duoc ton trong.

Tuy nhién, dé tranh viéc phat sinh tranh
chép sau khi thoa thuan, can phai dat ra mot
sO diéu kién nhat dinh d6i véi thoa thuan
nay. Cu thé, viéc thoa thuén can duoc 1ap

11 HO Thi Bao Ngoc, Di san dung vao viéc tho cing theo quy dinh cta phap luét Viét Nam, Tap chi Nghé luat, s§ 06, ndm

2020, tr. 34.

12 B3 Vian Dai, Luét Thira ké Viét Nam — Ban 4n va binh luén ban an, Tap 1, Nxb. Héng Dirc — Hoi Luat gia Viét Nam, TP.

Hb Chi Minh, nam 2019, tr. 699-703.
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béng van ban thé hién néi dung toan bd
nhitng nguoi thira ké thong nhét trich mot
phan trong khéi di san dé lam di san tho
cing. Viéc thoa thuan phai co sy dong y cua
tat ca nhitng nguoi thira ké rat quan trong,
diéu nay nham loai trir kha ning thay doi y
chi ctia nguoi thira ké sau khi thoa thuan ma
tién hanh yéu ciu phan chia di san thira ké,
truong hop néu chi cé da sé dong ¥ trich 1ap
di san thi khong nén chp nhan su thoa thuan
d6 1a can cir 1ap nén di san tho ciing dé tranh
céc tranh chip phat sinh vé sau.

Thir ba, xdc ldp di san tho cung do di
san dwoc dong ho truyén lai

Hién nay, di san dugc st dung vao myc
dich thd cing do dong ho truyén lai van con
tdn tai va dic biét phé bién & céc vung ndng
thon. Viéc phép luat chua c6 su ghi nhan da
lam cho loai di sdn nay khong c6 co s& duogc
diéu chinh phu hop ding véi muc dich va
v nghia dugc tao 1ap nén nd va luén dung
trudc nguy co bi yéu cau phan chia nhu mot
di san thong thuong.

Phép luat dan sy hién hanh chi ghi nhan
va diéu chinh d6i véi di san duogc xac 1ap lan
dau tién ma khong ghi nhan d6i véi di san
do dong ho truyén lai, diéu nay di din dén
sy ton tai “diém trong” trong phap luat. Cu
thé: V& phan loai di san, di san dugc thé hé
trudc tao lap sdn truyén lai cho thé hé sau sir
dung phuc vu cho muc dich tho cung td tién
dugc xem la di san tho cing hay xem la di
san thong thuong. Bdi vi, viée tao lap va luu
truyén di san tir doi néy sang doi khac khf)ng
duorc thé hién bang bat ky d1 chic nao. Vé
van dé luu truyén di san, néu ngudi quan
1y di san do dong ho truyén lai nay chét thi
ngudi quan 1y di san co thé 1ap di chuc dé chi
dinh nguoi quan 1y di san & doi tiép theo hay
khong? Va néu nguoi quan 1y di san khong

13 Diéu 624 Bo luat Dan sy (BLDS) nam 2015.

1ap di chiic dé chi dinh thi khdi di san nay s&
duoc giai quyét ra sao? Lién quan dén nhing
van dé nay hién nay chua c6 vin ban quy
pham phap lut nao diéu chinh.

Nhu d trinh bay, huong hoa to truyén
khong phai 1a tai san thudc sé hitu cua
nguoi quan ly di san. Do do6, ho khong co
kha ning dinh doat d6i voi di san nay va di
chiic 1a s thé hién y chi ciia cd nhdn nham
chuyén tai san cia mmh cho ngum khac
sau khi chét'®. Vi vay, vé nguyén tic ngudi
quan 1y di san ciing khong thé 1ap di chuc
dé chuyén giao tai san nay cho ngudi quan
1y di san khac. Mot khi nguoi quan 1y di
san chét di, khong lap di chac dé chi dinh
ngudi quan 1y di san tiép theo thi s& xuat
hién hai phuong an xu 1y khéi di san: Mgt
la, tiép tuc xem day 1a di san thd cing va
mic nhién phai truyén lai cho thé hé sau va;
Hai la, phai thyc hién chia thira ké vi theo
quy dinh cta phap luat hién hanh di san tho
cting chi ton tai khi c¢6 di chuc, truong hop
nay khong ton tai bat ky di chiic nao, do d6
khi ¢6 yéu cau phan chia di san, tda 4n phai
chap nhén yéu cau do.

Trudce thuc trang phap luat hién hanh,
phuong an xir 1y tht nhat hoan toan khong
¢6 co s& dé thuc hién, mic du theo truyén
thong, di san tho cing ciia doi trede dé lai
thi tiép sau dé nguoi quan 1y di san tho ciing
budc phdi truyén cho doi sau', nhung néu
ap dung phuong an tha hai thi duong nhu
khong dam bao y nghia cua di san tho cung.
Boi vi, di san nay dd dugc luu truyén nhiéu
doi tir thé hé nay sang thé hé khac phuc vu
tryc tiép cong viéc thd cing thi lai khong
dugc phap ludt cong nhan la di san tho
cing. Do d6, can thiét nghién ctru mot cach
nghiém tic trong viéc ghi nhan ddi véi loai
di san tho ciing do dong ho truyén lai m

14 Tran Thi Hué, Bit cap trong quy dinh cua B luat Dan sy ve& di san thd ctung, Tap chi Nha nudc va Phap luat, $6 07, nam

2014, tr. 44.
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Tém tat:

Trong bai viét ndy, tac gia trinh bay nhu cau xay dung thé ché to
tung dién tir va su phat trién ciia thé ché nay trong vai nim gan day
& mot sd qudc gia, khu vuc trén thé giéi. Pong thoi, tac gia phan
tich cac mo hinh chuyén doi sang td tung dién tir, cac loai vu viéc
6 thé ap dung td tung dién tr, cac nguyén tic cua to tung dién tu,
va dua ra khuyén nghi cho Viét Nam

Abstract:

Within this article, the author focuses on the need for developing
a legal framework for online litigation and summarizes the recent
development of legal frameworks for online litigation in a number
of countries and regions. Also, the author provides an analysis of
different models of transitioning from traditional to online litigation,
the types of cases appropriate for online proceedings, and the
principles of online litigation and gives out a number of recommendations
for Vietnam.

Nghi quyét Hoi nghi lan thir sdu Ban
Chap hanh Trung uong Pang khoa XIII vé
tiép tuc xay dung va hoan thién Nha nuédc
phap quyén XHCN Viét Nam trong giai doan
méi dd dé ra nhi¢m vy “Xay dung nén tw phap
chuyén nghiép, hién dai, cong bang, nghiém
minh, liém chinh, phung su To quoc phuc vu
Nhéan dan”, trong d6 c¢6 nhi€ém vu “xay dung
toa 4n dién to”!. Trén thuc té, Dy thao Dé an
xay dung Toa an dién tir & Viét Nam dap ting
yéu cau cai cach tu phap dén nam 2030, dinh
huéng dén nim 2045 da duge Toa an nhan
dan t6i cao (TANDTC) xay dung va dang
duoc dua ra ldy y kién. Dé xay dyng thanh
cong toa an dién tu, viéc hoan thién thé ché
(ha tang phap 1y) cho sy van hanh cua toa
an dién tu, dic biét 1a té tung dién ti, dong
vai trd rat quan trong va 1a mot nhiém vu cép
thiét hién nay. Pay cling la nhiém vu da dugc

1 Nghi quyét s6 27-NQ/TW ngay 09/11/2022.

dit ra trong Nghi quyét s6 52-NQ/TW ngay
27/9/2019 ctia Bo Chinh tri vé mot s6 chu
truong, chinh sach chu dong tham gia cude
cach mang cong nghiép lan thir tu.

C6 thé hinh dung thé ché cho t6 tung
dién tir bao gdm cac bo phan cot 16 sau day:
cac dao luat vé td tung dan su, td tung hanh
chinh, t6 tung hinh sy trong d6 c¢6 ghi nhan
cac nguyén tac va thu tuc td tung dién tur, va
tién t6i c6 thé xdy dung dao luat riéng vé
td tung dién tir; cdc van ban hudng dan cua
TANDTC vé cic van dé lién quan dén t6 tung
dién ti nhu ndp don dién ti; téng dat dién tir;
giao ndp, trao ddi, tiép can, xac thuc va danh
gia chimg ctr dién tir; hoa giai truc tuyén;
phién toa, phién hop truc tuyén; cic quy dinh
cua phap ludt co6 lién quan nhu Luat Giao
dich dién tir, cac quy dinh vé chit ky dién tu,
chir ky s6, dinh danh va xéac thuc dién tur v.v..
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1. Su phét trién méi ciia thé ché t6 tung dién
tir trén thé gi6i trong nhirng nim gin day

Trong nhiing nim qua, hé thong toa 4n
& hau hét cac qudc gia trén thé giéi déu phai
ddi mat voi mot thue té 1a sy cham tré, ton
chi phi va kém hiéu qud, khong dem lai su
hai long cho nguoi dan, khong dap ung duogc
nhu cau tlep can cong ly ngay cang cao cua
cac chu the trong xa hoi2. Toa an mot s6 qubc
gia ¢6 sb lwong vu 4n ton dong 1én dén con
sb hang tri¢u, vi du ¢ Brazil 1a 100 tri¢u vy,
va & An Do 1a 30 triéu. Ké ca ¢ cac qudc gia
co hé théng phap luat dugc cho la “tién tién”,
toa 4n ciing bi qué tai, qua trinh giai quyét
tranh chdp dan su ton qua nhiéu thoi gian,
chi phi, véi quy trinh ruom ra, phirc tap, kho
thuc hién 601 voi ngu’orl dan binh thuong?.
Céc thu tuc t6 tung truyén thong ngay cang
boc 10 nhiéu bat cap. Do do, thu tuc td tung
dan sy & cic nude hién nay déu ding trude
yéu cau cép thiét phai ddi méi, trén co so tan
dung cac cong nghé hién dai.

T6 tung dién tir 1a xu thé tat yeu trong
thoi dai s6 hién nay dé dap ng yéu cau cua
thuc tlen xét xu, yéu cau hoi nhap quéc te
va dua nén tu phap Viét Nam bat kip voi nén
tu phap hién dai, tién tién & cac nudc trén
thé gidi. T6 tung dién tir gbp phan quan trong
trong viéc ting cuong tiép can cong 1y cua
nguoi dan mot cach rong rai, hi€u qua, nhanh
chong, cong bang, khic phuc tinh trang cham
tré, ton kém, qué tai va thiéu nhan luc ngay
cang gay ap lyc manh m& cho hé théng toa an.
bai dich COVID-19 chinh la m6t “ct hich”
thuc day qua trlnh chuyen ddi s thu tuc t6
tung & cac qudc gia dién ra nhanh hon, manh
mé&, quyét liét hon, mic du qua trinh nay da
duoc khoi dong ngay tu cu01 thap ky 90 cua
thé ky trude. O nhleu quéc gia trén thé gidi,
dic biét 1a cac qudc gia di dau vé cong nghé
s6 nhu Hoa Ky, Trung Quéc, An b9, Uc, cac

qudc gia chau Au, va ké ca cac nuéc dang
phat trién & khu vuc Dong Nam A, trong cac
nam 2020-2022 lién tlep c6 nhiing budc phat
trién méi trong thuc tién t6 tung cling nhu
xay dung thé ché, chinh sach cho qua trinh
chuyén d6i sb thu tuc td tung.

Tur thap ky 1990, vé6i sy hd trg clia cong
nghé dién tur va Internet, cac tda an trén thé
gidi di ting budc chuyén doi mot sé hoat
dong t6 tung 1én moi trudng sb, bao gom:
s6 hoa ban an, quyét dinh, hd so vu an, cho
phép duong su ndp don di¢én tir, ndp chung
ctr, tai lidu dién tir, nhan tong dat dién tir, nop
an phi, 1& phi truc tuyén, xay dung hé théng
quan 1y an dién tir... O giai doan tht 2 (thap
ky nhiing ndm 2000), céc tda an tich cuc tng
dung cong ngh¢ may tinh va Internet hon nira
trong s6 hoa hd so, quan 1y an va budce dau
tmg dung coéng nghé hoi nghi truyén hinh
trong t6 chirc cac phién toa, phién hop, cho
phép cac toa an thu thap 161 khai ctia nhan
chung tur xa, td chirc mot sd phién hop tur xa
va ghi am, ghi hinh cac phién toa, phién hop.
Giai doan thir 3 (tir 2010-2016), cac qudc gia
xéac dinh chién lugc xay dung “toa an di¢n tu”
(e-court), “toa 4n thong minh” (smart court)
mot cach toan di¢n voi viéc ng dung cac
cong nghé s6 tan tién, hién dai hon nhu cong
nghé nhan dién giong ndi, phong xur an ao,
quan ly an dién tu. Giai doan tha 4 (tir 2016
dén nay), cac toa an trén thé gi61 ap dung toan
dién, manh mé& cong nghé s6 mdi noéi nhu tri
tu¢ nhan tao, blockchain, phan tich dir li€u
16n “Big Data” trong cac hoat dong tb tung,
tham chi xay dung toa an dién tu toan dién
v6i toan bd cac hoat dong tb tung duogc thuc
hién trén nén tang truc tuyén, tor khau ndp
don khoi kién, thu 1y vu &n, giao ndp chiing
ctr, trao dbi chung ctr, thu thdp chung cu,
tham tra chimg ct, téng dat, t6 chuc phién
hoa giai, phién hop, phién toa truc tuyén, thi
hanh an truc tuyén.

2 Lord Justice Briggs, ‘Civil Courts Structure Review’ (Final Report, Judiciary of England and Wales, July 2016), <www.
judiciary.uk/wp-content/uploads/2016/07/civil-courts-structure-review-final-report-jul-16-final-1.pdf> 48-49.
3 Richard Suskind, Online Courts and the Future of Justice, Oxford University Press, 2019, p. 27.
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Song song v&i viéc manh dan thir nghiém,
thi diém trong thuc tién, cac tda an ¢ nhitng
nude ndy (dic biét 1a vai tro cua Toa an tbi
cao) da tich cuc xdy dung khung kho phap
Iy, thé ché t6 tung dién tir. Vi dy, TANDTC
Trung Qudc di ban hanh Quy ché tranh tung
tryc tuyén cia cac toa an nhan dan ngay
18/5/2021 (c6 hi¢u lyc tir 1/8/2021)*. Ciing
trong nam 2021, Luat T tung dan sy Trung
Quéc duoc stra d6i, bd sung, trong do lan dau
tién ghi nhan nguyén tic vé cong nhan hi¢u
luc cua td tung truc tuyen (Piéu 16)°. Quy
ché hoat dong tryc tuyén ciia cac toa an nhan
dan va Quy ché hoa giai truc tuyén cua cac
toa an nhan dan cting dugc TANDTC Trung
Qudc ban hanh vao thang 12/2021.

O cac qudc gia va ving lanh tho khac,
cac co quan hoach dinh chinh sach, phap luat
cling c¢6 nhitng dong thai rat khan truong.
Ngay 16/6/2021, Uy ban Bo truong cua Hoi
dong chau Au ban hanh Hudng d?m vé céc
co ché giai quyét tranh chép truc tuyén trong
t6 tung dan su, t6 tung hanh chinh®. Ngay
1/10/2021, Chll’lh quyén Hong Kong ban
hanh Phap 1énh vé g dung cong nghé dién
tir trong hoat dong t6 tung ciia toa an’. O cac
nude thudc hé théng thong luat (common
law) nhu Hoa Ky, Vuong qudc Anh, Canada,
viéc hoan thién thé ché t6 tung dién tu chu
yéu duoc thyc hi¢n thong qua viéc cac toa
an tung bang, tham chi tirng dia phuong, ban
hanh cac quy tic (rules) riéng cho toa an do,
hoic vin ban duc két kinh nghiém thyc hanh

4 China Supreme People’s Court, Online Litigation Rules of the People’s Courts,

html/1/219/199/201/2208.html, truy cap ngay 15/11/2022.
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tdt (best practices), hodc dat ra cac ti€u chuan
va quy tic (standards and protocols) cho céc
hoat dong t6 tung truc tuyén nhu ndp don
dién tu, téng dat di¢n tir, phi€n hop, phién toa
tryc tuyén®. Ciing c6 bang 16n & Hoa Ky nhu
California di stra d6i Bo luat TH tung dan sy
clia bang vao nam 2020 d& chinh thuc hoa
quy dinh lién quan dén t6 tung dién tir, trong
d6 c6 quy dinh chi tiét vé tong dat dién ti°.
Xay dung thu tuc t6 tung dién tir khong
chi 1a dinh huéng phat trién cua t6 tung dan
su mdi qudc gia, ma con la dinh huéng chung
cia khu vuc va thé giéi. Chang han, Tuyén
b6 Nam Ninh ngay 20/7/2022 ctia Dién dan
Tu phap Trung Qudc-ASEAN lan thir ba da
khang dinh: “Céc bén tham gia Dién dan tiép
tuc nd lyc cung cb viéc nghién ciru va trao
d6i vé t6 tung tryc tuyén nham dap ng nhu
cau dich vu tu phap trong ky nguyén kinh té
sO. Trén co s& ton trong va bao vé day du
quyén cta cac bén tranh chép trong viéc lya
chon mé hinh t6 tung va thu tuc giai quyét vu
viéc dan su, tat ca cac bén sé chu dong xem
xét thuc day viéc ap dung té tung truc tuyén
trong cac vu an dan su va thuong mai xuyén
quéc gia nham cung cip cac dich vu tu phap
ngay cang hién dai hon”'’. Nhu vay, trong
tuong lai, trén co s& tdng cuong su hop tac
gitta Trung Qudc va cac nudc ASEAN, cac
tranh chap dan su, thuong mai Xuyén quoc
gia cling co kha nang dugc glal quyét bang
phuong thirc t6 tung truc tuyén va c6 thé co
su két ndi, lién thong vé dir liéu giira toa an

https://cicc.court.gov.cn/

5 Didu 16 Luat td tung dan sy Trung Qudc ndm 1991 da duoc sira ddi, bd sung nam 2021.

6 Guidelines of the Committee of Ministers of the Council of Europe on online dispute resolution mechanisms in civil and
administrative court proceedings, https://search.coe.int/cm/Pages/result details.aspx?Objectld=0900001680a2cf96, truy
cap ngay 15/11/2022.

7 https://www.elegislation.gov.hk/hk/cap638, truy cap ngay 15/11/2022.

8 Vi du: California Judicial Council Emergency Rule 3, Towa Rules of Electronic Procedure (Oct 2021), Michigan Trial
Courts Virtual Courtroom Standards and Guidelines (2020), Guidelines For Remote Hearings In The Maryland Trial Courts
(2020), UK Judicial College Good Practice for Remote Hearing, Idaho Rule on Electronic Filing and Electronic Service.

9 California Code of Civil Procedure Section 1010.6, https://leginfo.legislature.ca.gov/faces/codes_displaySection.
xhtml?lawCode=CCP&sectionNum=1010.6.#:~:text=1010.6.,pursuant%20to%20subdivision%20(f), truy cép ngay
15/11/2022.

10 Nanning Statement of the 3rd China-ASEAN Justice Forum, https://english.court.gov.cn/2022-07/21/c_791430.htm,
truy cap ngay 15/11/2022.
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cac nudc nay dé ‘dam bao t6 tung dan su truc
tuyen xuyén qudc gia duoc van hanh thong
sudt, hidu qua, ngdy cang thuan tién cho cac
duong su.

2. Cac md hinh t6 tung dién tir trén thé gii

Thé ché t6 tung dién tir duoc xdy dung
theo cach tiép can nao phu thugc vao mo hinh
t6 tung dién tor ma mdi quéc gia lya chon.
Nghién ctru kinh nghiém quoc té cho thay
¢6 ba md hinh chuyén doi tir t6 tung truyén
thng sang t6 tung dién tir dang dién ra ¢ cac
nude nhu sau:

Mo hinh thir nhat: ldy 16 tung truyén
thong la nén ting va thwe hién chuyén doz
mot 56 hoat dong 16 tzmg sang moi truong 50
(vi du & Hoa Ky, chau Au va & Trung Qudc
trong giai doan dau) Trong m6 hinh nay, h¢
thdng toa an truyén théng van Van hanh nhu
binh thudng theo phuong thirc t6 tung truyén
thong, nhung tung buoc ung dung cong nghe
s0 vao cac hoat dong tb tung nhu s6 hoa ho so
vu 4n, xdy dung phan mém nop don dién tu,
tong dat dién tr, 1ay 16i khai nguoi lam chimg
tr xa thong qua cong nghe hoi nghi truyén
hinh, va dan dan t1en t6i t6 chirc phién hop,
phién toa tryc tuyén.

Mo hinh thit hai: thanh ldp toa an truc
tuyén chuyén biét trong hé thong toa dn dé
xét xtr nhitng tranh chdp dic thu cia thoi
dai s6 nhu tranh chép thuong mai dién tu,
tranh chap vé quyén s hitu tri tué trén mang
Internet. Toa an tryc tuyén nay tmg dung
cong nghé sd trong toan bo cac budce cla quy
trinh t6 tung va thiét 1ap mot phuong thirc
t6 tung dién tur riéng biét'". Vi du: mé hinh
Toa an Internet & Trung Qudc; mo hinh thu
tuc yéu cau thanh toan ng truc tuyén qua nén
tang Money Claims ¢ Vuong quoc Anh; mo
hinh toa 4n truc tuyén giai quyét tranh chip
dan sy ¢ Canada (Civil Resolution Tribunal -

CRT) dugc thanh 1ap va di vao hoat dong tur
thang 7/2016'.

Mo hinh thw ba: xdy du'ng 16 tung dién
tie nhw mét phwong thire t6 tung méi ton 1qi
song song véi phiong thitc t6 tung truyén
thong dé ap dung dai tra cho toan bé cdc
toa an trong hé thong toa an, cé thé linh
hoat chuyén doi gitta hai phwong thirc nay
dwa trén y chi cua dwong su, tinh chat cua
vu viée, diéu kién ky thudt va cdc yéu to
khac. Pay la mo hinh dang dugc 4p dung
rong rdi hién nay & Trung Qudc theo Quy
ché tranh tung truc tuyén nam 2021 cua
TANDTC Trung Qudc sau khi hoat dong t6
tung tryc tuyén trong dai dich Covid-19 da
trd nén rat pho bién nhu mét hoat dong binh
thuong trong doi séng hang ngay. Trong
qua trinh ap dung té tung truc tuyén, néu cd
tru’c‘mg hop cac bén khong co kha nang va
dleu kién tham gia t6 tung truc tuyén, hoac
nén tang tranh tung truc tuyén gip su cd ky
thuat, duong truyen Internet bi gian doan,
thi Toa an co quyén quyét dlnh chuyén (101
tor hoat dong t6 tung truc tuyén do sang tb
tung tryc tiép, nhung van cong nhan két
qua hoat dong té tung truc tuyén trudc khi
chuyén d6i ma khong can phai lap lai quy
trinh t6 tung tir dau'>. Néu cac bén di dong
¥ ap dung t6 tung truc tuyén ddi véi mot sd
phan cta quy trinh t6 tung, nhung sau do
thay d6i y kién, thi viéc thay doi ¥ kién cé
thé duoc chép nhan néu duoc dua ra trong
mot khoang thoi gian hop 1y trudce khi thu
tuc t6 tung twong ung duoc thuc hién. Khi
xem xét vian ban thay d6i y kién cua bén do,
néu Toa 4n nhén thay rang viéc thay doi y
kién khong phai v6i dung y x4u nhu ¢b ¥
lam tri hoan qua trinh to tung, thi Toa an c6
thé chip nhan dé nghi thay ddi va thyuc hién
thu tuc t6 tung truc tiép'*.

11 Guo, Meirong. “Internet court’s challenges and future in China.” Computer Law & Security Review 40 (2021): 105522,

p.-2.

12 Schmitz A, ‘Expanding Access to Re}medies through E-Court Initiatives’ (2019), 67 Buffalo Law Review 89, pp. 126-27.
13 Dicu 5 Quy che tranh tung truc tuyén cua TANDTC Trung Qudc nam 2021.
14 Dieéu 5 Quy che tranh tung truc tuyén cia TANDTC Trung Quoc nam 2021.
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Doi voi céc thi tue nhu hoa gidi, trao doi
chimg ctr, thdm van, phién hop, phién toa, bén
nao dé nghi tién hanh tha tyc t6 tung truc tiép
phai trinh bay 1y do cu thé, Toa an nhan déan s&
xem xét va quyét dinh tién hanh thu tuc tuong
g theo hinh thtc tryc tiép néu vu an phic
tap, doi hoi nguoi lam ching khai bao trude
toa, hodc can thiét phai xuét trinh va kiém tra
chtng ctr hodc tranh luan truc tiép.

Trong trudng hop mot bén da dong ¥
ap dung to tung truc tuyen nhung khong
tham gia vao qua trinh t6 tung hodc khong
thuc hién cac hanh vi t6 tung ma khong co
ly do chinh dang, dong thoi cting khong yéu
cau chuyén sang t6 tung tryc tiép trong mot
khoang thoi gian hop 1y, thi bén d6 phai chiu
hau qua phap 1y bat lgi theo quy dinh cua luat
va giai thich tu phap cia toa an'.

Mo hinh thir ba 14 mé hinh t6 tung dién
tir linh hoat va phat trién & mac do cao sau
khi da qua giai doan thu nghiém va thi diém
Té tung dién tir khong loal trir t6 tung truyen
thong va c6 thé xay ra rat nhleu tinh huong
khac nhau: toan b qua trinh t tung dién ra
tryc tuyén, mot phan ctia qua trinh t tung
duoc tién hanh truc tuyén, hodc mot sb
duong su tham dy truc tuyén trong khi mot
s6 duong su tham dy ngoai tuyén'®. Nhu vay,
cac nha lap phap khi xay dung thé ché t6 tung
dién tir can c6 tu duy linh hoat, khong cing
nhic va chap nhan tit ca cac hinh thirc biéu
hién da dang cua td tung di¢n tr, tuong tu
nhu trong gido duc, ching ta da thira nhan
cac hinh thuc day-hoc truc tiép hoan toan,
truc tuyén hoan toan va day-hoc két hop, voi
su linh hoat chuyén ddi tir phuong thic nay
sang phuong thirc khac.

M hinh thir nhat thuong phu hop véi
cac qudc gia dang ¢ giai doan dau cua qua
trinh chuyen d6i s6 hodc ké ca cic qudc
gia di dau vé cong nghé nhung lya chon
cach lam va budc di than trong dé bao dam
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chuyén d6i s6 hoat dong t6 tung khong qua
néng voi, khong vi pham cac quyén thu tuc
cong bang. Sau khi d thuc hién thanh cong
va kha thi viéc chuyén ddi s6 dbi voi mot
sb hoat dong tb tung nhu sb hoa hd so, nop
don dién tu, téng dat dién tir, t6 chirc phién
tda, phién hop truc tuyén, co thé tién toi ap
dung m6 hinh thir hai va mé hinh th ba dé
timg bude hién dai hoa h¢ théng toa an va
tich hop phuong thuc t6 tung dién tir vao to
tung truyen thong Trong sO cac quoc gia di
dau veé chuyen d6i s6 hoat dong t6 tung hién
nay, c6 thé néi Trung Qudc 1a nudc manh
dan, tdo bao, khan truong nhat trong trién
khai t6 tung dién tir, mot phﬁn vi s6 lugng
an phal giai quyét ciia hé thong toa an Trung
Quéc qué 16n, mot phan vi cong ngh¢ so &
Trung Qudc phat trién rat nhanh chong, va
mot phan quan trong 13 do quyét tam chinh
tri cua cac Cép lanh dao, dac biét 1a 1anh dao
TANDTC.
3. Pham vi cic vu viéc c6 thé ap dung té
tung dién tir

Trén thé gio1 hién nay, thu tuc t6 tung
dién tir ¢6 thé dugc ap dung ddi véi tat ca cac
loai vu an hinh sy, dan sy, hanh chinh. Tuy
thudc vao hoat dong tb tung nao dugc chuyén
do6i s, pham vi ap dung co thé khac nhau.
Vi du, & cac nudc phat trién, viéc s6 hoa hd
s0, van ban td tung va ndp don dién tur da trd
nén rat phd bién, nhung viéc to chirc phién
toa, phién hop truc tuyén thi ¢6 thé chi ap
dung ddi v6i mot sb loai vu viéc. Do nhitng
rii ro vé cong nghé, c6 thé anh huong dén
chat lugng xét xir va cac quyén thi tuc cong
bang ciia cac bén, nén nhin chung xét xir tryc
tuyén duoc ap dung chu yéu déi véi cac vu
viéc khong phtrc tap. Vi dy, theo Quy ché
tranh tung truc tuyén cia TANDTC Trung
Quéc, toa an nhan dan c6 thé ap dung tb tung
tryc tuyén ddi véi cac truong hop sau diy
bang cach xem xét toan dién cac tinh tiét cia

15 Biéu 5 Quy ché tranh tung truc tuyén ciia TANDTC Trung Qudc ndm 2021.
16 https://www.chinajusticeobserver.com/a/china-s-first-national-online-litigation-rules-series-01-scope-of-application-

&-adjudication-rules.
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vu an, nguyén vong cua cac bén, diéu kién ky
thuat va cac yéu t6 khac':

- Cac vu viéc dan su va hanh chinh;

- Cac vy an hinh sy c6 thé ap dung theo
thu tuc xur Iy nhanh, cac vu an an giam, an xa,
cac vu an hinh sy khong thich hop dé xét xir
ngoai tuyén do cac ly do dac biét;

- Céc vu viéc dan su co thé ap dung thu
tuc ddc biét, thu tuc thu hdi ng, thi tyc pha
san va cac yéu cau vé thi hanh an khong ¢
tranh chip;

- Cac vu viéc thi hanh an dan su, hanh
chinh va cac vu viéc thi hanh an dan su lién
quan dén tb tung hinh sy;

- Céc truong hop khac phu hop dé xét xir
tryc tuyén.

Tda an phai xem xét va quyét dinh vu an
c¢6 pht hop dé xét xir tryc tuyén hay khong
dua vao hoan canh cu thé cia vu an, vi du:
cac vu an lién quan dén an ninh qudc gia, bi
mat nha nudc, vu an 1on c6 yéu t6 nuée ngoai,
cac hoat dong t6 tung thuong dugc thuc hién
truc tiép. Pbi véi cac vu an c6 nhiéu duong
su, o tinh chat phuec tap, ) lugng ching ctr
16n, viéc xét xtr phai kéo dai, thi phién toa
thuong dugc to chire truc tiép nhung cac thu
tuc t6 tung khac nhu khoi kién, thy 1y vu an,
hoa giai, téng dat van co thé thuc hién truc
tuyén',

Viéc xac dinh pham vi ap dung t tung
dién tur cling tuy thudc vao tinh chét cua hoat
dong té tung. P6i vai viée ndp don khai kién,
don yéu cau va thu Iy vu an, tong dat, c6 thé
cho phép nép don dién tir, xtr Iy don dién
ttr va tong dat dién tir cho tat ca cac vu viéc
dé bao dam yéu cau tiép can cong 1y nhanh
chong, hi¢u qua, thuan tién. Ddi voi cac hoat
dong thu thap, giao ndp, tham tra chimg cu,
mo phién hop, hoa giai, phién toa... thi co thé
can nhac dwa trén tinh chat cta vu viée dé ap
dung tb tung dién tir hay khong.

4. Céc nguyén tic ciia to tung dién tir

T6 tung dién tir van phai tuan thii cac
nguyén tic truyén thong cua ludt td tung
dan su va bén canh d6 con phai bao dam cac
nguyén ta‘ic dac thu. Mat khac, ban than cac
nguyén tac truyen thong cua luat to tung dan
su cling can duoc bo sung cac ndi dung maoi
cho phu hop vi th tung dién ti.

Qua khao sat kinh nghiém céc nudc va
khu vuc nhu Lién minh chau Au (EU), Trung
Qudc, Vuong qubc Anh, co thé thiy cac nude
nay c6 nhiéu diém kha tuong dong trong viéc
xac dinh cac nguyén tic co ban cua tb tung
dién tir nhu sau:

Thit nhat, nguyén tic bao dam ddy du
cac quyén thu tuc cong bang cua cac bén, dic
biét 1a quyén tiép can cong 1y va binh ding
gilra cac bén;

Thir hai, nguyén tic bao dam su tu
nguyén tham gia t6 tung dién tir cia cac bén,
khong tién hanh t6 tung dién tr néu khong co
sy dong ¥ ciia cac bén;

Thir ba, nguyén tic bao dam an ninh
mang va bao v¢ dir li€u ca nhan;

Thir tw, nguyén tic bao dam tinh hiéu
qua, thuén tién, “than thién voi nguoi dung”
ctia quy trinh t6 tung.

Cac nguyén tic nay déu dua trén nén
tang cac nguyén tic truyén théng cua luat to
tung dan sy, nhung cling dat ra nhitng yéu
cAu méi dac thu cua td tung dién tu. Chéng
han, dé bao dam binh dang trong tiép cin
cong 1y va binh dang vé cong nghé giita cac
bén, toa an trong td tung dién tir d6i khi phai
dong vai tro chu dong giai thich, huéng dan,
hd tro cac duong su yéu thé, gip khé khin
trong tiép can cong nghé, chir khong thé dbi
XU co bang ddi voi tat ca cac duong sy ma
khong xem xét dén thyc té 1a cac bén von di
dd & vao vi thé bat binh dang, hay noi cach
khac, dé dat duoc su cong bang, binh ding

17 Biéu 3 Quy ché tranh tung truc tuyén cia TANDTC Trung Quéc ndm 2021.
18 https://www.chinajusticeobserver.com/a/china-s-first-national-online-litigation-rules-series-01-scope-of-application-
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d6i khi lai can mot sy dbi xt khac biét, tie 1a
cung cap hd trg nhidu hon cho cac duong su
gip kho khin so véi cac duong su co loi thé
vé cong nghé".

Ciing do tb tung dién tir c6 kha ning tao
ra sy bat cong bang, bat binh dang gitta cac
bén co kha ning tiép can cong nghé khac
nhau, nén nguyén tic ton trong su tur nguyén
ctia cac bén co y nghla rat quan trong. Khi
xdy dyng mé hinh tb tung dién tu, can dac
biét chu trong dén co ché bao dam sy dong ¥
ctia cac bén, khong dugc ap dung t6 tung dién
tir néu duong sy khong dong y.

T4 tung truyén thong mic du ciing da co
nhimg quy dinh vé bao vé bi mat doi tu, bi
mat ca nhan nhung van dé bao dam an toan
dir liu, trong do6 dir liéu ca nhan dugc dat ra,
dic biét cap thiét hon trong bdi canh ap dung
td tung dién tu. Thuc tién & Viét Nam va cac
qudc gia trén thé gidi cho thiy cac hanh vi
danh cip thong tin ca nhan dé khai thac nham
muc dich thwong mai 1a rt ph6 bién. Trong
bdi canh ap dung tb tung dién tur, viéc tiép can
cac phién toa cong khai trén mang Internet
kha dé dang, nguy co mat an toan th()ng tin
ca nhan cua cac duong su duoc cung cap trén
cac nén tang tranh tung truc tuyen cling co
thé xay ra nhu nguy co dbi véi ngum dung
ctia bat ky mot nén tang truc tuyén nao.

Té tung dién tir cling dat ra yéu cau cao
hon vé tinh hiéu qua, don gian, gon nhe,
nhanh chong, thudn tién, “than thién voi
nguoi ding” cia thu tyc to tung nham giam
thiéu tinh trang cham tré, tén kém va qua tai
cua hé théng tda an, von di la nhuge diém cé
hitu cta tb tung truyen thong & bat ky quéc
gia nao. Do d6, khi thiét ké mo hinh t6 tung
d1en tir, can dam bao can bang giita yeu cau
vé tinh chit ché, cong bang cua thu tyuc t6 tung
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dan sy, yéu cau bao dam quyén con ngudi voi
yéu cau vé tinh hiéu qua, twong xtimg cua to
tung dan su. Tinh twong xtmg c6 nghia la thu
tuc t6 tung duoc thiét ké phai twong ximg voi
loi ich dat dugc (tiép can chi phi — loi ich).
Xa hoi hién dai doi hoi cong Iy dugce thuc thi
mot cach nhanh chong, hi¢u qua, tham chi la
“theo thoi gian thyc” dé pht hop véi nhip do
gap gap, khan truong cua thoi dai Internet,
thwong mai dién tir va cong nghé s6%. Do do,
xay dung mo hinh tb tung dién tu can dit tiéu
chi “hi¢u qua” va “tuong xtng” ngang bang
vai tiéu chi “ cong bang, chit ch&” khi thiét ké
cac thu tuc tb tung dién tir cu thé.
5. Khuyén nghi cho Viét Nam

Trong nhitng nim gan day, Viét Nam
da budc dau xay dung, hoan thién thé ché
cho chuyén doi s6 hoat dong t tung. Cac
dao luat hién hanh vé té tung tu phap?' da
c6 mot sé quy dinh budc dau vé chuyén doi
s6, nhung méi chi & mirc do so khai nhu ghi
nhan phuong thirc ndp don dién tu, téng dat
van ban t6 tung bang phuong tién dién tir,
thtra nhan dir liéu dién tr 1a ngué)n chirng
ctr... Ngay 30/12/2016, Hoi dong thim
phan TANDTC di ban hanh Nghi quyét s6
04/2016/NQ-HPTP huéng dan thi hanh mot
s6 quy dinh vé guri, nhan don khoi kién, tai
lidu, ching ctr va cép, tong dat, thong bao
van ban t6 tung bang phuong tién dién tu.
Theo do, phép luat cho phép ngudi khoi kién
guri don khoi kién dén Toa an thong qua gui
tryc tuyén bang hinh thirc dién tir qua Cong
thong tin dién tur cua Toa an. Tuy nhién, qua
trinh trién khai trén thuc té kha cham. Ngay
22/10/2018, tic 1a gan 2 nam sau khi Nghi
quyét trén duoc ban hanh, TANDTC mdi
cong bd chinh thire viéc dua vao hoat dong
hé théng guri, nhan don khéi ki¢n, tai liu,

19 Koh, Harold Hongju. “The” Gants Principles” for Online Dispute Resolution: Realizing the Chief Justice’s Vision for

Courts in the Cloud.” BCL Rev. 62 (2021): 2768.

20 Lord Chief Justice of England and Wales, Speech at the First International Forum on Online Courts: the Cutting Edge of
Digital Reform (London 3 December 2018) <www.judiciary.uk/wp-content/uploads/2018/12/speech-Icj-online-court.pdf>.
21 B¢ luat To tung hinh sy nam 2015, B luat To tung dan sy nam 2015 va Ludt T tung hanh chinh nam 2015.
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ching cir va cap, téng dat thong bao vin ban
td tung bang phuong tién dién tir va ding
ky truc tuyén cép sao, trich luc ban an, tai
li¢u trong hd so vu 4n. Hé théng nay duoc
ap dung thi diém tai mot sb dia phuong tur
thang 11-2018. Tinh dén thang 12/2018, chi
co duy nhét 01 (mdt) don khot kién duogc
gui bang phuong tién dién tr t6i Toa an
nhan dan thanh phé Hai Phong nhung don
bi 16i khong tiép nhan dugc do 16i vé chir
ky s6%. Phai dén khi dai dich Covid-19 xuat
hién, qua trinh chuyén doi s6 hoat dong to
tung ma&i dugce déy manh hon. Dac biét, tai
ky hop thtr 2, Qudc hoi khoa XV da thong
qua Nghi quyet s6 33/2021/QH15 ngay
12/11/2021 vé t6 chirc phién toa truc tuyén.
Trén co s¢ do, Thong tu lién tich 6 05/2021/
TTLT-TANDTC-VKSNDTC-BCA-BQP-
BTP quy dinh chi tiét va hudéng dan thi hanh
t6 chirc phién toa truc tuyén duoc ban hanh
ngay 15/12/2021, tao co so phap ly dé o
chure thi diém cac phién toa truc tuyen Tuy
nhién, so voi cac quoc gia trén the gidi, qua
trinh chuyen d6i s6 hoat dong td tung & Viét
Nam dién ra chdm hon, quy mo nho hon do
nhiéu yéu té khach quan, chu quan. Mic du
vay, viéc di sau cling giup Viét Nam co6 the
hoc hoi mé hinh t6 tung dién tir ctia cac quoc
gia di trudc va van dung phu hop trong diéu
kién cu thé cua Viét Nam.

Trude hét, can xdc dinh 16 trinh chuyén
doi s6 thi tuc t6 tung bat dau tir nhitng hoat
ddng t6 tung don gidan, dé chuyén doi hon va
mang tinh ky thudt nhiéu hon nhu ndp don
dién tu, téng dat dién t, s6 hoa hd so, quan
1y 4n dién tir. M6 hinh toa an truc tuyén toan
dién v6i thim quyén chuyén biét vé tranh
chép Internet ¢ 18 chua can thiét thuc hién
ngay ¢ Viét Nam. Tuy nhién, m6 hinh thir ba
(xdy dung t6 tung dién tir thanh mét phuong
thtrc to tung mol song song ton tai va bd trg
cho té tung truyén thong, c6 thé chuyén do6i
linh hoat cho nhau) 14 can thiét va kha thi, dap

mg nhu cdu da dang cua cac bén ciing nhu
tinh chat da dang cua céc loai an khéac nhau.
Nhu vay, can tu’ng buoc xay dung, hoan thzen
cac quy dinh vé thu tuc 16 tung triec tuyén
song song voi thii tuc t6 tung truc tiép hién
nay o cdc giai doan, cac buoc cua quy trinh
10 tung, tir khéi kién, thu 1y, tong dat van ban
16 tung, giao ndp chitng cit, trao doi chirng
cu, hda giai, cdc phién hop, phién toa truc
tuyén. Dong thoi, trong twong lai, xem xét
xdy dung thi diém toa an truc tuyen su dung
toan dién cong ngh¢ k¥ thudt so khong chi
& mot sb khia canh nhu ndp don, téng dat
tai liéu, thu thap chig cw, t6 chirc cac phién
hop, phién toa ma 1a trong hau nhu tit ca cac
hoat dong cua toa an.

Céc thu tuc t tung truc tuyén phai bao
dam céac nguyén tic co ban cua luit to tung
nhu ddi véi tha tuc truc tiép, bao dam cac
quyén xét xir cong bang, dong thoi con phai
bao dam thém cac nguyén tic dic thu xuat
phat tir nhitng rui ro dic trung cia thu tuc tb
tung tryc tuyén, vi dy: to tung truc tuyén phai
cong bang, trung 1ap, khong thién vi va hi¢u
qua, chi dugc tién hanh véi sy dong ¥ cua cac
bén duong sy va cac bén phai c6 kha nang
(hiéu biét Ve cong nghé va dap g diéu kién
CO SO ha tang cong nghe) dé tham gia hoat
dong to tung truc tuyén; tan dung loi thé ctia
cong nghé dé tao thuén loi tdi da cho duong
su, giam bot cac budc khong can thiét trong
quy trinh t tung; dam bao an toan, biao mat
thong tin, bao vé quyén riéng tu.

Dé thuc hién nguyén tic bao dam sy tu
nguyén cua duong sy khi ap dung t6 tung
dién ttr, can xay du’ng cac quy dinh chi tiét vé
thu tuc, hinh thie thé hién y chi cua cac bén
trong viéc c6 dong v ap dung té tung dién tur
ddi véi toan bo, hay mot, mot s6 khau cua qua
trinh t tung hay khong, xir Iy cac trudng hop
chi ddng ¥ mot phan, chi mot s6 bén dong ¥,
hodc di dong ¥ nhung sau d6 thay doi v.v. m

22 https://vnlawfind.com.vn/wp-content/uploads/2020/07/UNDP_Presentation-on-Good-Practices-in-Court-for-

Integrity_ VN_21Jul20.pdf, truy cip ngay 15/11/2022.
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Nguyén Thi Hoang Diép
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Tém tit:

Cung v6i viéc vuon minh ra thé gi¢i nhu Viét Nam hién nay, nhu
cau hoc hoi va tham khao phap luat nuéc ngoai nham tim kiém
nhiing gia tri phu hop hudng dén viéc hoan thien ndi luat ngay
cang tro nen cap thiét. Trong pham vi bai V1et nay, tac gia phan

Théng tin bai viét

Tir khéa: Quyén huong dung, dbi tugng
quyén huéng dung.

Lich st bai viét:

Nhén bai: 05/12/2022 tich mot s6 quy dinh cua phap luat Hoa Ky vé di tugng ctia quyén
Bién tap: 12/02/2023 huéng dung, chit loc nhimg kinh nghiém phu hop lam co s¢ cho
Duyét bai: 14/02/2023 nhirng kién nghi nham hoan thi¢n phap luat Viét Nam lién quan

dén quyen hudng dung. Bén canh d6, viée xac dinh rd dbi ‘tugng
cua quyen huorng dung s€ mang lai nhu’ng loi ich hudng dén giai
quyét nhitng vin d& con ton tai trong ché dinh nay.

Article Information Abstract:

Keywords: Usufruct rights; usufruct ~ Along with international integration, inquiring about and referring
objects. the laws of foreign countries to seek out appropriate values for the
Atticle History: improvement of domestic laws has become an imperative need in

. Vietnam. Within this article, the author focuses on an analysis of
Received: 05 Dec. 2022 the legal provisions of the United States of America related to the
Edited: 12 Feb. 2023 subject of the usufruct right and catches some absorbable lessons
Approved: 14 Feb. 2023 learned to provide a number of recommendations for Vietnam to

improve the legal regulations on usufruct. Besides, a thorough
definition of the subject of the usufruct right will be helpful for
dealing with particular existing obstacles in Vietnam.

Quyén huong dung (QHD) la mot ché  hoa loi, loi tirc sinh ra tir tai san d6'. Khi

dinh ra doi khi 1y thuyét vat quyén xuat
hién 1an dau tién trong luat La Ma. H¢
théng phap luat dan su ¢ cac qubc gia trén
thé gidi nodi chung va Viét Nam noi riéng
déu c6 cach tiép can khac nhau vé ché dinh
QHD. Tir thoi La Ma ¢6 dai, pham trt QHD
da duoc hinh thanh va duoc xem nhu mot
quyén nang co6 gia tri kinh té, duoc nhin
nhan nhu mot loai tai san v6 hinh. Cac nha
lam luat cho rz‘“mg, QHD Ia mot vat quyén
c6 thot han trén tai san cua nguoi khéc, cho
phép mot ngudi khong phai 1a chu sé hiu
tai san dugc phép su dung tai san va huong

QHD dugc xéc 1ap trén mot tai sdn nao do
thi s& dong nghia v&i viéc ngudi chii s¢ hitu
tai san phai chuyén giao quyén sir dung tai
san; quyén huong hoa 191, 1gi tic trén tai
san, va chi giir lai quyén dinh doat tai san
cho chinh minh.

Vi viée trinh bay, phan tich phap luat
Hoa Ky, cu thé 1a B Dan Luét Louisiana
(Louisiana Civil Code) - mot hinh mau lap
phap hién dai dua trén tinh than luat dan sy
ctia Phap va mang dang dap ctia Luat La Ma
— tic gia mong mudn gop phan lam rd hon
vé khai niém va dbi tuong cua QHD.

1 Theo Lé Nét (1999), Luat La Ma - dich tii nguyén ban gido trinh luat La Ma ctia Dai hoc Téng hgp Warszawa, Ba Lan,

Dai hoc Luat TP. H6 Chi Minh.
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1. So lwgc vé quyén hwéng dung trong hé
thong thong luat Hoa Ky

Hoa Ky 1a qudc gia dwoc hinh thanh
trén nén tang lién minh tu 13 khu vuc thude
dia ctia Anh & Bic M¥. Nam 1776, Hoa Ky
tuyén bd doc lap, tir d6 phap luat Hoa Ky
tré thanh hé théng phap lut hoan toan doc
1ap mang mau sic riéng biét trén nén tang
Thong luat (Common law). Trong hé thdng
phap luat tai Hoa Ky, vin ban quy dinh vé
QHD chi dugc tim thiy trong Bo luat Dan
su (BLDS) cua tiéu bang Louisiana, mot tiéu
bang van duy tri truyén théng Dan luat trong
khi 49 tiéu bang con lai déu d3 thira nhan
mot hé thong phap ludt chung nht 1a Thong
luat. Thuat ngtr “Usufruct” — “QHD” duoc
dung trong BLDS Louisiana khong dugc st
dung thong thudng & cac tiéu bang khac trén
dat nudc Hoa Ky, nhung thuat ngit nay ludn
duoc cac cép Tda 4n vién dan va sir dung ddi
v6i cac vu viée ¢o tinh chat cia QHD.

Tham khao mdt phan quyét cia Toa an
t6i cao tiéu bang California, Hoa Ky trong
an 1¢ POPE vs. KINMAN, 54 Cal.3 (1879),
No0.6542, ¢6 ndi dung sau: “ngwoi chii dat
ven song hoan toan co QHD dong chay qua
ving dat ciia anh ta”, do dé bac bé nhing
yéu cau cua bi don, cting nhu buoc bi don
khong dwoc phép can tro viéc thuc hién
quyén va hwong loi ich cia nguyén don
bang hanh vi chuyén hieéng nham sir dung
déc quyén dong chay cua kénh dao Lytle
Creek. Cdc bi don ¢é viing dat tiép gidp kénh
dao ciing co QHD dong chay néu trén nhu
cua nguyén don.

Tiéu bang California, Hoa Ky khong ¢
vian ban quy dinh vé QHD, nhung ndi ham
va thudt nglr “usufruct” - QHD dugc vién
dan, boi 1& day chinh 1a mot loai thyc quyén
phap 1y noi chung, quyén tai san noi riéng
nén luoén dugc phép luat ton trong, thira nhan
va bao vé.

2 https://law.justia.com/codes/louisiana/2021/civil-code/.
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BLDS Louisiana minh dinh r6, QHD la
mot thuc quyén tai san va duoc phap dién
hoa tir Diéu 535 dén Diéu 629 trong Quyén
IT (Things and the different modification of
ownership), Phan III (Personal Servitutes),
Chuong 2 (Usufruct)?. Cu thé:

+ Muc 1: Nhimng quy dinh chung - Diéu
535 dén Diéu 549

+ Muc 2: Quyén cta ngudi huong dung
- Diéu 550 dén Diéu 569

+ Muc 3: Nghia vu ctia nguoi huong
dung - Diéu 570 dén Piéu 602

+ Muyc 4: Quyén va nghia vy ctia chi s&
hitu tai san - Diéu 603 dén Diéu 606

+ Muc 5: Chim dut QHD - Diéu 607
dén Diéu 629
2. Khai niém quyén hwéng dung theo
phap luit dan sw Hoa Ky

Diéu 535 BLDS Louisiana quy dinh:
“Usufruct is a real right of limited duration
on the property of another. The features
of the right vary with the nature of the
things subject to it as consumables or
nonconsumables”.

Tam dich: “QHD la mét thwe quyén trén
tai san cua nguoi khdc trong mot thoi han
nhat dinh. Bdc tinh, tinh chdt cia OHD phu
thuoc vao ban chat cia vat, tai san la doi
twong cua QHD nhw vat tiéu hao hodac vat
khong tiéu hao”.

Khéi niém phép ly “Usufruct” trong
BLDS Louisiana ¢6 ngudn goc tir truyén
thong luat La M3, nguyen gbc tiéng Latmh
1a “Ususfructus”, dugc cau thanh boi hai yéu
t6 “usus” va “fructus” c6 nghia 1a sir dung,
khai thac tai san va hu()’ng loi ich tur tai sén
Nhu vay, QHD 1a su két hop gitra hai quyen
tai san 1a quyén st dung tai san va quyén
hudng lgi ich tir viée khai thac mot tai san cu
thé. Tuy nhién, tai san nay thudc so hiru cia



nguoi khac, noi cach khac tai san d6 chinh
1a d6i twong ctia QHD. C6 thé néi, QHD la
mot thuc quyén duoc trao cho chu thé khong
phai la chu sé hiru tai san, cha thé nay duogc
phép khai thac, sit dung va huong hoa loi,
loi tirc cling nhu tat ca cac loi ich duge sinh
ra tir tai san d6. Tuy nhién, thuc quyén nay
chi ton tai trong mot khoang thoi gian cu
thé va nhat dinh, vi vay tai san s€ phai dugc
hoan tra cho chu sé hiru tai san sau khi thoi
gian cia QHD chim dut, hodc khi c6 phan
quyét ciia Toa an vé viéc chdm dut QHD da
dugc xac lap trudce do.

bac trung cua khai niém QHD theo
BLDS Louisiana thé hién & chd c6 su phan
chia QHD thanh “QHD hoan hao” (perfect
usufruct) va “QHD khong hoan hao”
(imperfect usufruct) dua trén dac tinh cua tai
san cua vat, tai san dang la ddi tuong cua
quyén 13 “vat tiéu hao” hay “vat khong tiéu
hao”. Muc dich viéc phan chia nham giup
cho viéc diéu chinh cac quan h¢ dan su phuc
tap phat sinh trong xa hdi Hoa Ky duoc
chinh xéc hon; vi¢c van dung phap luat duoc
dé dang hon.

Trong BLDS Louisiana dau tién nim
1808 vai tén goi “Civil Code of 1808”, cac
luat gia Hoa Ky da dinh nghia chi tiét nhim
phan dinh sy khac nhau gitra QHD hoan hao
(complete usufruct hodc perfect usufruct)
va QHD khong hoan hdo (incomplete
usufruct hodc imperfect usufruct) tai Piéu
2 va Biéu 3 ciia Chuong quy dinh vé QHD?.
Chinh sy phan biét nay tao nén nét dac thu
riéng cua BLDS Louisiana trong viéc xac
dinh d6i tuong cua QHD bao gém ca vat,
tai san ti€u hao.

2.1. Quyén huwéng dung khong hoan héo

Diéu 538 BLDS Louisiana néu rang:
“Néu doi tuong cua QHD Ia vat tiéu hao thi
nguoi huong dung tro thanh chu sé hitu ctua
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vat dy. Nguoi huong dung co thé sir dung,
chuyén nhuong, hoac thé chép vat do khi
can thiét. Khi QHD cham dit, ngudi hudng
dung budc phai tra lai cho chu s¢ hitu phﬁn
gi4 tri twong (mg cua vat da nhan ban dau,
hodc hoan tra lai chu s¢ hitu vat c6 cung )
luong, chét luong voi vat da nhan ban dau”.

Xuat phéat tir ban chat cia QHD duoc
néu trong Ludt La Mi 1a mot thuc quyén
tam thoi trén tai san cua nguoi khac nhung
khong 1am thay ddi ban chat cia tai san. Dén
cudi thoi La M3 ¢6 dai, ddi tuong cua QHD
khong chi dung lai ¢ dat dai ma con dugc
mé rong & cac loai dong san, mién 1a chiing
khong bi hu hao trong subt qué trinh sir
dung, khai thac. Cac vat hu hao chi c6 thé 1a
dbi twong cuia “quasi-ususfructus”, c6 nghia
1a sau khi chdm dut thoi gian huong quyén
thi nguoi huéng dung phai hoan tra lai vat
khac c6 cung chat lugng véi vat ban dau.

Nhu vay, nguoi c6 QHD dbi véi tai san
la vat ti€u hao s€ trd thanh chu sé hiru tai san
d6 va co day dii quyén nang cta chu so hitu
tai san, c6 nghia 1a nguoi c6 QHD co thé
dinh doat tai san hay thuc hién bat ky hoat
dong nao c6 thé mang lai ngudn loi tir tai san
1a d6i tuong ctia QHD, tuy nhién quyén ning
nay c6 gidi han & chd phai hoan tra vat, tai
san c6 cung ) lugng, chét lugng hodc mdt
gia tri tuong duong véi tai sdn ma minh da
nhan. Vi du: QHD c6 ddi tuong la tién, sau
khi thoi gian huong dung chim dat, ngudi
hudng dung phai hoan tra tién, tai san co gia
tri tuong duwong vai sd tién ma minh da nhan
ban dau.

Tai Hoa Ky, nguoi c6 QHD khong hoan
hao gan nhu c6 thuc quyén rong hon ngudi
c6 QHD hoan hao don thuan, bi 1& né hoan
toan cho phép ngudi huong dung tr¢ thanh
chui s6 hitu cua vét tiéu hao va c6 quyén dinh
doat vat tiéu hao.

3 BLDS Louisiana nim 1808, Quyén 2, Phan 3, Chuong 1, Muc 1, Piéu 2 va biéu 3. https://digestof1808.law.Isu.

edu/?uid=31&tid=18&ver=en#31.
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2.2. Quyén hwong dung hoan hdo

Diéu 539 BLDS Louisiana ghi nhan:
“Néu nhu déi tuong cua QHD 1a vat khong
tiéu hao thi ngudi huong dung chi c6 quyén
so hitu vat d6 va co quyén nhan nhiing tién
ich, loi nhuan, nguén loi ma vat do mang lai
nhung phai c6 nghia vu bao quan vat khong
tiéu hao d6. Nguoi hudng dung bude phai
su dung vat khong tiéu hao than trong va
hoan tra ching cho chi s¢ hitru khi QHD
cham dut”.

Theo d6 QHD hoan hao 14 thyc quyén
trén tai san cua nguoi khac trong mot khoang
thoi gian nhat dinh, nguoi c6 QHD chi ¢o
thé st dung, thu nhan nhiing loi ich hinh
thanh do tai san d6 mang lai, nhung phai
hoan tra lai chinh vat, tai san da nhan ngay
sau khi thoi han cia QHD cham dat. Do do,
nguoi hudng dung phai st dung, khai thac
tai san khon ngoan vi didu nay di doi voi
nghia vu bdo quan tai sdn va hoan tra tai san
nhu nguyén trang ban dau, c6 nghia I3 tai
san khong bi bién doi vé chat trong sudt qua
trinh huéng dung.

Khai niém vé QHD hoan hao ciing dugc
str dung rong rii trong tat ca cac vin ban luat
theo hé thong phéap luat dan sy. Chang han
BLDS Phap quy dinh “QHD la quyén hudong
thu vat, tai san cua nguoi khac nhu chinh
chi s¢ hiru vat, tai san d6 nhung phai cé
nghia vu bao quan chit cta vat, tai san d6™.
Hoac trong BLDS buc “QHD 1a mot thuc
quyén dugc trao cho ngudi thu huong quyén
cac quyén thu lgi nhuén tir tai san cia nguoi
khac kém theo nghia vu bao quan, khong
1am thay ddi ban chat tai san d6™.

Nhu vdy, QHD 1a quyén hiru han cia
mot ngudi khac dugc khai thac, st dung va
huong hoa loi, loi tirc trén tai san ctua chu
so hitu. Viéc thuc hién quyén phai dam bao
rang viéc khai thac, sir dung tai san la ding

4 Xem Diéu 578 - BLDS Phap.
5 Xem Diéu 1030 - BLDS Dtic
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muc dich, cong dung, ngoai ra con phai gin
giilt, bao quan, tu bo sao cho tai san khong
bi giam sat vé mat gia tri, cong ning, chat
luong cua tai san do.
3. Mot so6 ddi twong cu thé cia quyén
hwéng dung theo By dan luat Louisiana

Trong hé thong thong luat Hoa Ky noi
chung, BLDS Louisiana no6i riéng, QHD Ia
quyén trén mot tai san cu thé va quyén nay
c6 thé duge xéac lap trén tat ca cac loai tai san
nhu: vat tiéu hao, vat khong tiéu hao (Diéu
536, Diéu 537); vat phu (Piéu 559); dong
san, bat dong san; vat hitu hinh, vat vo hinh
(Diéu 544). C6 thé noi rang, pham vi d6i
tuong ciia QHD rit rong, viéc xac dinh ddi
tuong cia QHD nham 1am co sé xac dinh
co ché thyc quyén cta chu thé huong dung
cling nhu xac dinh nghia vu hoan tra sau khi
QHD chém dut.

3.1. Poi twong ciia quyén hwiong dung
la vt tiéu hao

Tai san la vat tiéu hao nhu: tién, nong
san, thyc pham... (Piéu 536) co thé tro
thanh ddi tuong cua QHD, khi QHD cham
dut, nguoi hudng dung budc phai tra lai cho
chui s& hitu phan gia tri twong tmg ctia vat da
nhén ban dau, hodc hoan tra lai chi sé hitu
vat c6 cung $6 luong, chét luong véi vat da
nhén ban dau.

3.2. Péi twong ciia quyén hwong dung
la vit khong tiéu hao

DAt dai, nha cura, c6 phiéu, suc vat, dd
dac, xe co... (Piéu 537) 1a d6i tuong phd
bién nhat cia QHD. Nguoi huong dung
budc phai sir dung tai san, vat khong ti€u hao
than trong va hoan tra tai san do cho chu sé
hiru khi QHD cham dt.

3.3. Mét so déi twong dic thi cia
quyén hwéng dung

Bén canh nhimng d6i twong cua QHD la



tai san néu trén, BLDS Louisiana con néu
cac doi tuong cu the khéc nhu:

- Vit phu cua tai san huong dung cling
tr¢ thanh doi tugng cua QHD (Piéu 559);

- Quyén khai thac khoang san, mo da
(bicu 561);

- it ring (Piéu 562);

- Dét bdi do phu sa bdi ddp (Diéu 563);

- Kho bau dugc tim thiy trong dat (Diéu
564);

- Quyén dia dich (Piéu 565);

- Ban gia suc (Diéu 599, Diéu 600);

Thong qua ban an cu thé va mot chuyén
luén tai truong Pai hoc George Mason, ti€u
bang Virginia Hoa Ky, cho thdy rang cac nha
lam luat da su dung ndi ham, ban chat khai
niém QHD dé xac dinh mot s6 quyén co6 thé
tr¢ thanh doi tugng cua QHD nhu:

- Dong chay cua dong song, kénh dao
cling trd thanh doi tuwong cia QHD cho
nguoi chu dat ven song, ven kénh rach.

- Quyén s& hitu tri tué: duoc xac dinh
bdi cac co quan Thong luat Hoa Ky’

4. Mot s6 kién nghi hoan thién phap luat
vé quyeén hwéong dung trong Bo luat Dan
sw nam 2015

QHD duogc ghi nhan trong BLDS Viét
Nam nam 2015 tir Piéu 257 dén bicu 266
voi tu cach 1a quyén khac doi voi tai san.
So sanh v&i BLDS ctia mot s0 quoc gia dién
hinh nhu Phap, Buc, Hy Lap, Hoa Ky ... ndi
ham QHD trong BLDS Viét Nam nam 2015
c6 nét twong dong veé ban chat phap ly, do
la mot quyén tam thoi, ¢6 thoi han dugc xac
lap trén tai san cua nguoi khac; theo do chu
s hitu tai san phai cong nhan viéc chiém
hiru, st dung, khai thac va hudng loi ich tur
tai san do thudc vé nguoi khac, chi gitr lai
quyén dinh doat han ché doi voi tai san cua

KINH NGHIEM QUOC TE

chinh minh. Tuy nhién, v6i ban chét 1a mot
quyén tai san, QHD theo BLDS Viét Nam
nam 2015 boc 16 mot s6 diém bat cap trén
thuc té, chua thuc sy phu hop véi thuc tién
nude ta hién nay. Thong qua nghién ctu
pham tru QHD theo BLDS Louisiana Hoa
Ky, c6 thé rit ra mot sd cac kinh nghiém
cho Viét Nam, nham tao ra nén tang, co sO
phap 1y trong giai quyét cac van dé lién quan
trong thuc tién

4.1. Hoan thi¢n khdi niém quyén hwéng
dung trong B¢ ludt Dan sw nam 2015

Piéu 257 BLDS Viét Nam ghi nhan
“QHD la quyén cua chu thé dugc khai thac
cong dung va hudng hoa loi, loi tic ddi véi
tai san thudc quyén sé hitu cua chu thé khac
trong mot thoi han nhat dinh”. Nhu vay,
QHD theo phap luat dan sy Viét Nam dugc
hiéu 1a “quyén khai thic cong dung” va
“quyén huong hoa loi, loi tire” tir “tai san”
thugc so hitu ciia ngudi khac. Pong thoi,
QHD ciing dugc xac dinh 1a * ‘quyén cia mot
chui thé tryc tiép ndm giit tai san thude quyén
sO hitu cua chu thé khac”.

O goc do ly lugn, QHD 1a mot “vat
quyén” duoc phan tach tir quyen sO hitu, do
d6 quyén nay mang tinh chat loai trir cia chu
thé dang chiém hiru tai san, va hon nita 13 ¢6
hiéu lyc d6i khang véi cac chu thé khac. Noi
cach khac, khi QHD duoc xac 1ap thi chu sé
hitu khong con day du cac quyén ning dbi
v6i tai san 1 d6i twong cuia QHD. Tuy nhién,
sau khi hét thoi han cta quyén, bén hudng
dung phai tra lai tai san huong dung cho chu
sO0 hitu tai san. Noi dung khai niém QHD
theo Piéu 257 chua néu 1én dugc day du noi
ham cua QHD, diéu nay dé dang gay nham
1an vé&i “quyén sir dung” duge quy dinh tai
Piéu 189 BLDS nim 2015.

Do d6, Diéu 257 BLDS Viét Nam nim
2015 nén c6 su stra d6i thong qua tiép thu

6 Xem Pope v. Kinman, 54 Cal.3, No.6542 (The Supreme Court. 1879).
7  Eric R. Claeys, “Intellectual Usufructs: Trade Secrets, Hot News, and the Usufructuary Paradigm at Common Law” -
George Mason University Law and Economics Research Paper Series.
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ndi ham cua khai niém QHD trong BLDS
Louisiana, Hoa Ky, nham nhan manh va lam
1& ban chat QHD 1a mot “thyc quyén trén tai
san ctia ngudi khac”. Boi 18, QHD gan lién
véi viée khai théc, tao ra tiém luc kinh té tir
tai san huong dung va hoan toan co6 hi¢u luc
d6i khang voi bén thir ba.

4.2. Cu thé héa doi twong ciia quyén
huong dung

Ché dinh vé QHD duoc quy dinh tir
Diéu 257 dén Piéu 266, Muyc 2, Chuong XIV
trong BLDS Vi¢t Nam nam 2015, theo do
QHD 1a quyén trén tai san ctia nguoi khac.
Nhu vay, ddi tugng ciia QHD 1a “tai san”.
Tuy nhién, tai san la ddi tugng cua QHD la
gi thi BLDS khong néu ro.

O goc do kinh té phap 1y, tai san 1a dbi
tuong ctia quyén so hitu, gdm cac tai nguyén
con ngudi d khai thac, cac san pham do con
nguoi lam ra, hodc céc g1 ich khac c6 gia tri
sir dung va gia tri kinh té. Van dé can lam 13 1a
dbi twong ciia QHD theo phap luat Viét Nam
co bao gém tat ca cac loai tai san khong? Mot
s6 quan diém cho rang, d6i tuong cua QHD
la vat, va la vat khong ti€u hao: “QHD chi c6
thé duge xac lap trén vat khong ti€u hao™®;
ngugc lai, mot ) quan diém khac cho réng,
dbi tugng ctia QHD “khong gi6i han & vat”
va “tai san ti€u hao hay tai san khong ti€u
hao déu co thé 1a dbi tuong cua QHD™.

Can nhin nhan rang c6 nhiéu tranh cii
phat sinh xoay quanh van dé déi tuong cta
QHD, do d6 viéc xac dinh 1o dbi tugng cua
QHD la can thiét. Phap luat dan sy Hoa Ky
phan biét rd d6i twong ciia QHD bao gom vat
tiéu hao (consumable things) va vat khong
tiéu hao (nonconsumable things), tir d6 hinh
thanh nén pham trit “QHD hoan hao” dbi véi
vat, tai san khong tiéu hao; va “QHD khong
hoan hao” d6i véi vat, tai san tiéu hao nham

kip thoi diéu chinh cac quan hé xa hoi phuc
tap lién quan dén tai san. Viéc b sung, lam
16 d6i twong cua QHD gop phan 1am rd cac
quyén va nghia vy cta ngudi hudng dung
trong qua trinh huong dung tai san. Thém ntra
1a sy anh huong dbi v6i nghia vy hoan tra tai
san khi QHD cham dut. Trong trudng hop
dbi twong cuia QHD 14 vat tiéu hao, thi ngudi
huong dung co thé tra lai mot vat khac c6
cung s6 luong, chat luong, hodc tra vt khac
c6 gia tri tuong dwong vét da nhin ban dau.
Tir day co thé nhan dinh rang, trong truong
hop tai san la vat khong tiéu hao bi hu hong,
mat mat ... do 131 cua ngudi huong dung, thi
nguoil hudng dung c6 nghia vu thanh toan
mot gia tri tuong duong vaéi tai san do.

5. Két luan

Quy dinh vé QHD trong BLDS Viét
Nam nam 2015 1a mét quy dinh méi1 mé cua
phap luat dan sy hién hanh, nhung van tdn
tai nhiéu van dé phap 1y chua dugc minh thi
cu thé. Van dé xac dinh dbi tuong cua QHD
van con gdy tranh cdi. Hién nay, ché dinh
QHD van chi dung lai & viéc ghi nhan trong
van ban phap luat ma chua thuc sy di sau
vao doi song xa hoi.

C6 thé n6i rang QHD mang mot ¥ nghia
16n ca & goc do xa hoi va & goc do kinh té,
dap ung cac nhu cau ngay cang da dang vé
vat chat va tinh thin cta con ngudi trong
viéc khai thac cong dung cua tai san, tor do
t6i da hoa gia tri cua tai san. Viéc tiép thu,
nghién ctu, hoan thién quy dinh cua phap
luat vé QHD tré nén cép thiét. Sy minh thi
trong cic quy dinh ctia phap luat c6 thé kip
thoi can béng cac quan hé xa hdi, dam bao
quyén va loi ich cua cac bén tham gia quan
hé huéng dung, ngoai ra con c6 thé han ché,
triét tiéu nhirng rui ro phéap ly va dam bao sy
on dinh trong céac giao dich dan sy m

8 Nguyén Vin Cu, Tran Thi Hué (2017), Binh luan khoa hoc BLDS 2015, tr. 420 va 423
9 D6 Vin Dai, Nguyén Nhit Thanh (2017), “D6i tugng ctia quyén hudng dung trong phap luat Viét Nam”, Tap chi Nghién

ctiu 1ap phap, S6 23 (351), thang 12/2017
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PHAP LUAT VE KINH DOANH SAN PHAM DU LICH C0 NGUY ¢O
ANH HUGNG DEN TiNH MANG, SUC KHOE CUA KHACH DU LICH

VA KIEN NGHI HUGNG PHAT TRIEN TAI TiNH BINH THUAN

Pinh Pinh Pha Pac
Trudng Pai hoc Tra Vinh

Tém tit:

Du lich mao hiém 12 loai hinh du lich méi v&i nhiéu hoat dong trai
nghiém thu hat khach du lich. Tuy nhién, cac hoat dong nay lai c6
nguy co anh huong dén tinh mang, strc khoe cua khach du lich.
Tinh Binh Thuén 1a dia phuong thu hat khach du lich ¢ trong va

Théng tin bai viét
Tir khéa: San phim du lich, khach du
lich, tinh Binh Thuan.

Lich s bai viet:

Nhan bai: 20/02/2023 ngoai nudc véi nhiéu dia diém du lich hap dan. Pay ciing 1a dia
Bién tap: 16/03/2023 phuong cé dicu kién thuan lgi dé phat trién cac san pham du lich
Duyét bai: 18/03/2023 mao hiém. Trong bai viet nay, tac gia phan tich cac quy dinh cua

phap luat vé kinh doanh san pham du lich ¢6 nguy co anh huéng
dén tinh mang, suc khoe cua khach du lich, va kién nghi huéng
phat trién hoat dong nay tai tinh Binh Thuén thoi gian t6i.

Abstract:

Adventure tourism is a new type of tourism with many experiential
activities that attract tourists, but these activities pose a risk to the lives
and health of tourists. Binh Thuan province is a locality that attracts

Article Information

Keywords: Tourism products; tourists;
Binh Thuan province.

Article History: . . . . . A .
. domestic and foreign tourists with many attractive tourist sites. This
Received: 20 Feb. 2023 is also a locality with favorable conditions to develop adventure
Edited: 16 Mar. 2023 tourism products. Within this article, the author gives out an analysis
Approved: 18 Mar. 2023 of the legal regulations on adventure tourism products that are at risk

of affecting the lives and health of tourists, as well as the development
orientation of this activity in Binh Thuan province in the coming time.

1. Quy dinh ciia phap luit vé kinh doanh
san pham du lich ¢é nguy co dnh hwéng
dén tinh mang, sirc khée ciia khach du lich

Hién nay, du lich dugc xem nhu mot
nganh cong nghi¢p khong kh01 mang lai
nhiéu loi ich cho nen kinh té, luén duogc
cht trong phat trién & cac qubc gia. Mot
trong nhiing ddc trung cua hoat dong du
lich 1a tinh doc d4o, dic sic, tir d6 gdy nén
su hép dan ddi v6i du khach, théa man tAm
Iy “hwéng téi nhitng diéu méi la” cua du

khach'. Kham pha thién nhién, kham pha
stc manh cua ban than, vugt qua moi thu
thach, hép dan, déo dai va déy 16i cudn,
cac san pham du lich (SPDL) ¢6 nguy co
anh huong dén tinh mang, stc khoe cia
khach du lich lai dang dan tré thanh mot
“moén an tinh than” hip dan duoc da sb
céc ban tré yéu chudng. Diém khac biét
va la wu thé cta cac SPDL cé nguy co
anh huong dén tinh mang, stc khoe cua
khach du lich so véi cac loai SPDL khac

1 Ngé Quang Duy (2018), “Tinh hép dan ciia di sin vin héa Ha Long trong phdt trién du lich”, Tap chi Vin héa hoc, (6),

tr. 36.
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do 1a tinh doc 1ap cao trong kham pha, trai
nghiém va mao hiém.

So v6i nhiéu nude trén thé gioi, du lich
mao hiém & Viét Nam xuét hién kha muén.
Tuy nhién, Viét Nam lai s¢ hitu nhiéu tiém
ning dé phat trién du lich mao hiém. Dé
tao co s& phap 1y cho viéc quan 1y tot hon
loai hinh du lich nay, Quéc hoi da ban hanh
Luét Du lich ndm 2017, trong d6 quy dinh
vé SPDL c¢6 nguy co anh huong dén tinh
mang, strc khde cua khach du lich. Trén co
s& d6, Chinh phu ban hanh Nghi dinh s
168/2017/NB-CP da duoc sira doi, bo sung
boi Nghi dinh s6 94/2021/ND-CP (Nghi
dinh s6 168/2017/ND-CP) dé quy dinh chi
tiét van dé kinh doanh SPDL c6 nguy co
anh huodng dén tinh mang, stc khoe cua
khach du lich.

Nghi dinh s 168/2017/ND-CP danh
han mot chuong (Chwong III - tir Piéu 8
dén Diéu 10) & quy dinh vé& “bién phdp
béo dam an toan cho khdch du lich déi véi
nhitng SPDL c6 nguy co anh hirong dén tinh
mang, suc khoe cua khach du lich”. Cu thé:

Thir nhdt, Nghi dinh s6 168/2017/ND-
CP da liét ké cu thé nhitng SPDL c¢6 nguy
co anh hudng dén tinh mang, suc khoe cta
khach du lich:

“Bay du luon, khinh khi cAu; nhay du;
du day mao hiém hanh trinh trén cao.

bi xe dap, mo to, 6 td dia hinh trén nui,
trén doi cat; di trén day; leo nui, vach da; du
day vuot thac.

Lan dudi nudc; chéo thuyén vuot
ghénh théac; di mo t6 nudc; ludt van; ca nd
kéo du bay.

Tham hiém hang dong, rimg, ndi .

Su liét ké chi tiét cac SPDL c6 nguy co
anh huong dén tinh mang, sttc khoe trong
Nghi dinh s6 168/2017/NB-CP di tao ra
tinh minh bach, tur d6 xac lap quy ché phap
1y pht hop cho nhing cha thé nhit dinh
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trong viéc quan ly, tham gia, kinh doanh
cac SPDL nay.

Thir hai, bén canh viéc liét ké cac SPDL
c6 nguy co anh huong dén tinh mang, strc
khoe thi Nghi dinh s6 168/2017/ND-CP da
dat ra nhirng bién phap can thiét nham bao
dam an toan cho khach du lich. Theo d6, khi
kinh doanh cac SPDL nay, ca nhan, t6 chtrc
tryc tiép kinh doanh phai théa man cac bién
phap bao dam an toan nhu: (i) c6 canh bao,
chi din vé diéu kién khi hau, thoi tiét, ste
khoe va cac yéu tb lién quan; (ii) c6 phuong
an ctru ho, ctru nan; bé tri luc lwong ctru hd
va can thi¢p, xur ly, ung ctru kip thoi céc
su ¢d, tai nan, rui ro; (1i1) bd tri, su dung
huén luyén vién, hudng din vién cé chuyén
mon ph hop; (iv) phd bién cac quy dinh vé
bdo dam an toan, hudng dan cac thao tac ki
thuat cho khach du lich truéc khi cung cip
SPDL; (v) cung cép, hudng dan sir dung va
giam sat viéc su dung trang thiét bi, dung
cu hd tro theo quy chuan, tiéu chuén.

Thir ba, Nghi dinh s6 168/2017/ND-CP
cling da xac dinh ro rang trach nhiém phéap
1y cia cac co quan, cé nhan, to chirc tham gia
quan 1y, t6 chire, kinh doanh nhitng SPDL ¢6
nguy co anh hudng dén tinh mang, strc khoe
cua khach du lich.

Thit tie, Nghi dinh s 168/2017/NP-
CP xac dinh co ché tién kiém va hau kiém
rat cu thé. Didu nay khong chi tao ra tinh
hiéu qua trong hoat dong quan 1y cia céc
co quan nha nudc ma con tao ra sy an toan
cho khach du lich.

Bén canh nhirng diém tich cuc néu trén,
quy dinh ctia phép luat vé kinh doanh SPDL
c¢6 nguy co anh huong dén tinh mang, sic
khoe cuia khach du lich van con nhiing han
ché nhét dinh, cu thé nhu sau:

Thir nhat, su liét ké cac SPDL c6 nguy
co anh huong dén tinh mang, strc khoe cia
khach du lich tai Nghi dinh s6 168/2017/
ND-CP chua thuc su déy du.



Khéng thé phu dinh tac dung tich cuc
cua phuong phép liét ké trong ky thuat xay
dung va ban hanh van ban quy pham phép
luat. Uu diém cua phuong phap nay 1a sy
rd rang va tao ra cach hiéu thong nhat.
Tuy nhién, cai kho cua phuong phap nay
la khong thé nao liét ké day du. Két qua l1a
nhiéu SPDL c6 tinh mao hiém rat cao nhung
néu khong duoc li¢t ké trong Nghi dinh sb
168/2017/ND-CP thi lai “thoat khoi” vong
“cuong toa” ctia Chuong III Nghi dinh s
168/2017/ND-CP. H¢ qua la cac SPDL mao
hiém nay lai khong can tuan thu nhiing yéu
cau khat khe vé bién phap bao dam an toan
cho khach du lich.

Thir hai, phap luat hién hanh hoan
toan thiéu vang cic quy dinh lién quan
dén tiéu chuéan ky thuat, tiéu chuan an toan
ctia nhitng phuong tién, thiét bi trong kinh
doanh SPDL c¢6 nguy co anh huéng dén
tinh mang, stc khde.

Khi tham gia cac SPDL c6 nguy co
anh huong dén tinh mang, sirc khoe, khach
du lich phai dugc trang bi nhitng phuong
tién, thiét bi can thiét. Nhirng phuong tién,
thiét bi nay nhét thiét phai dap ung diéu
kién nghiém ngat vé tiéu chuin ky thuat,
tiéu chuan an toan. Pon ctr, san pham “leo
nui, leo vach da” thi phai c6 day leo, day
leo phai c6 nhiing tinh nang dac trung va
chuyén dung. Chic chin rang, day leo nii,
day leo véch da sé rat khac biét so véi loai
day du mao hiém hanh trinh trén cao. Tuong
tu, san phém “di xe dap dia hinh trén nui,
trén doi cat” s& phai co phuong tién 1a xe
dap. Puong nhién, xe dap ¢ diy phai la xe
dap chuyén dung, c6 kha nang chay trén dia
hinh ddi nai chir khong phai 1a bat cir mot
loai xe dap thong thuong nao do. Tuy nhién,
phap lut hién hanh lai thiéu ving cac quy
dinh lién quan dén tiéu chuan ky thuat, tiéu
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chuan an toan cua nhiing phuong tién, thiét
bi nay.

Thir ba, phap luat hién hanh khong c6
nhitng quy dinh lién quan dén yéu cau st
khoe, trang thai tam 1y, thé lyc cua khach du
lich khi tham gia cac SPDL c6 nguy co anh
hudng dén tinh mang, strc khoe.

O nhiéu nudce trén thé gi61, du lich mao
hiém duoc coi 1a loai hinh chuyén biét véi
nhiing yéu cau cao va nghiém ngit vé tinh an
toan nham giam rai ro gay thiét hai vé tinh
mang, stc khoe cho khéach du lich. Do do,
khong chi huén luyén vién, huéng dan vién
ma ngay ca dén khach du lich ciing phai c6
chimg nhan du diéu kién strc khoe theo tiéu
chi cua tung hoat dong du lich mao hiém.
Pong thoi, trude khi tham gia cac SPDL c6
nguy co anh huong dén tinh mang, stc khoe,
khach du lich phai duoc kiém tra vé trang
thai tam 1y, thé luc va bat budc phai tham gia
cac khoa hudn luyén. Pon ctr, d6i véi mon
lan dudi nudc thi nguoi bi bénh tim mach,
huyét 4p, bénh dudng ho hap s& tuyét dbi
khong dugc tham gia. Nhitng nguoi khong
thudc cac trudng hop trén sé co thé tham gia
nhung phai tuan thu nghiém ngat cac quy
tac ma huan luyén vién, hudng dan vién dua
ra (nhu phai 1an cung doan, khong tu ¥ 1an
mot minh, boi chdm va khong 1an qua sau)?.
Dic biét, truée khi ldn dudi nudc, huan
luyén vién, huéng dan vién sé kiém tra thyc
nghiém va c6 quyén tir chdi ddi véi nguoi
sir dung ruou bia, chét kich thich. Trong khi
do, 6 nudce ta, nhirtng khau nhu kiém tra strc
khoe, trang thai tam ly, thé luc hay céc budi
huén luyén thao tac, kinh nghiém cho khach
du lich khong dugc phap luat quy dinh cu
thé. T d6, dan dén tinh trang, ca nhan, td
chtre truc tiép kinh doanh thuong bo qua cac
khau kiém tra strc khoe, trang thai tam 1y, thé
luc, tién st bénh 1y hodc thuc hi¢n cong viéc

2 Nguyén Anh Tuén, “Phdt trién du lich mao hiém & Viét Nam”, Tap chi Du lich, sb 8, ndm 2007.
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huén luyén mot cach qua loa dé rat ngan qua
trinh to chirc, tiét kiém chi phi.

Thir tir, Nghi dinh s6 168/2017/ND-CP
khong quy dinh trach nhiém ctia S& Van hoa,
Thé thao va Du lich trong truong hop dé qua
thoi gian quy dinh ma khong xem xét, tra 101
bang vin ban di v6i thong béo cua ca nhan,
t6 chirc kinh doanh SPDL c6 nguy co anh
huong dén tinh mang, strc khoe.

Diéu 10 Nghi dinh sé 168/2017/ND-
CP quy dinh: “trong thdi han 15 ngay ké
tor ngay nhan dugc thong bdo ctia ¢4 nhan,
t6 chirc kinh doanh SPDL ¢ nguy co anh
huong dén tinh mang, suc khde, S& Van hoa,
Thé thao va Du lich t6 chure kiém tra va cong
b trén Cong thong tin dién tir Danh muc ca
nhan, t6 chie dép tmg day du cac bién phap
bao dam an toan. Truong hop ca nhén, to
chtre chua dap tng dugc cac bién phap bao
dam an toan, S& Vian hoa, Thé thao va Du
lich thong bao bang vin ban yéu cau hoan
thién, bo sung cac bién phap bao dam an
toan va chi dugc kinh doanh sau khi dép tng
day du cac bién phap bao dam an toan cho
khéch du lich ™. Tuy nhién, trong trudng hop

“S¢ Van héa, Thé thao va Du lich khéng t6
chikc kiém tra va céng bé trén Cong thong
tin dién tir Danh muc cd nhan, t6 chirc dap
ing day dii cdc bién phdp bao dam an toan”
va cling “khéng ra théng bdo bang van ban
yéu cau hoan thién, bé sung cdc bién phdp
bao dam an toan” trong thoi gian néu trén
thi c4 nhan, to chirc ¢6 duoc tién hanh kinh
doanh hay khong? Truong hop nay, ca nhan,
t6 chirc van phai “chd doi” hay duong nhién
tién hanh kinh doanh SPDL ¢6 nguy co anh
hudng dén tinh mang, sitc khoe?

Van dé c6 tinh phap 1y dit ra 1a Nghi
dinh sb 168/2017/ND-CP khong quy dinh
trach nhiém cua S¢ Vin hoa, Thé thao va
Du lich néu dé qué thoi gian quy dinh ma
khong xem xét, tra 101 bang van ban ddi vai
thong bao ciia ca nhan, to chtrc kinh doanh

62 NGHIEN cUU
LAP PHAP J S6 08 (480) THANG 4/2023

san pham. Theo tac gia, ddy 1a mot sy thiéu
sot ba1 mot khi khong phai dé chung nhimng
hé luy phat sinh tir trach nhiém phap 1y bat
lgi thi theo mét thién hudng tu nhién, con
ngudi s& tro nén cau tha, tiy tién trong hanh
vi cia minh.

Thit ndm, phap luat hién hanh thiéu ving
cac quy dinh vé ché tai xtr phat ddi v6i hanh
vi “tién hanh hoat dong kinh doanh SPDL c6
nguy co anh hudng dén tinh mang, strc khoe
khi chua dugc cong bd trén Cong thong tin
dién tir Danh myc c4 nhan, to chirc dap ung
day du cac bién phap bao dam an toan .

Theo quy dinh cua phap luat, trude khi

tién hanh hoat dong kinh doanh thi c4 nhan,
t6 chirc tryc tiép kinh doanh phai thong bao
bang vin ban cho S& Vin hoa, Thé thao va
Du lich. Néu cé nhan, t6 chue truc tiép kinh
doanh cac SPDL vi pham nghia vu thong
b4o s& bi phat tién tir 1.000.000 dong dén
3.000.000 dong theo khoan 1 Diéu 15 Nghi
dinh s6 45/2019/ND-CP da dugc sira doi,
bod sung boi Nghi dinh sé 129/2021/NP-
CP (Nghi dinh s6 45/2019/ND-CP). Ngoai
ra, ca nhan, to chuc truc tiép kinh doanh vi
pham céac quy dinh vé bién phép bao dam
an toan khi kinh doanh ciing s€ bi xur phat
theo Diéu 15 Nghi dinh s6 45/2019/ND-CP.
Tuy nhién, Diéu 15 Nghi dinh sé 45/2019/
ND-CP da khong du li€u cling nhu khong
thiét 1ap ché tai d6i v6i hanh vi “tién hanh
hoat dong kinh doanh SPDL c6 nguy co anh
hiong dén tinh mang, sirc khée khi chua
dwge cong bé trén Cong thong tin dién tir
Danh muc cd nhén, t6 chirc ddp img day di
cac bién phap bao dam an toan”.
2. Kién nghi hwéng phat trién hoat dong
kinh doanh sian pham du lich ¢6 nguy co
anh huéng dén tinh mang, sirc khée ciia
khach du lich tai tinh Binh Thuin

Binh Thuan 1a tinh duyén hai cuc Nam
Trung B0 Viét Nam, nam trong khu vuc chiu
anh huong cua dia ban kinh té trong diém



phia Nam. Binh Thuan c6 bién dai 192 km
kéo dai tr miii Pa Chet giap Ca Na thudc
Ninh Thuan dén bai boi Binh Chau thudc dja
phan tinh Ba Ria - Viing Tau. La mét tinh
ven bién, khi hdu quanh nim ning 4m, nhiéu
bai bién sach dep, canh quan ty nhién va tho
mong, giao thong thudn lgi, Binh Thuan dang
la mdt trong nhirng trung tam du lich 16n cua
Viét Nam®. Hién nay, Binh Thuan dang phat
trién manh cac SPDL c6 nguy co anh hudng
dén tinh mang, suc khoe cua khéach du lich
nhu di xe dap, mo t6, 6 t0 dia hinh trén ddi
cat; 1an dudi nudce; di mo t6 nudc; ludt van
budm; ca nd kéo du bay, du lugn.

Chang han, Hon Hodng 1a mot trong
nhimg dia diém ndi tiéng cia tinh Binh
Thuén rat duge nguoi choi du lugn wa thich.
Hon Hong cach trung tam thanh ph6 Phan
Thiét khoang 45km va cach Miii Né 25km,
thuoc dia phan xa Hoa Théng, huyén Bic
Binh. Noi day c¢6 ngon nui cao hon 200m,
mot phﬁn duoc bao quanh bdi mot eo bién
hoang so, bén canh 1a mot doi cat vang ong
anh. Khi dén ddy, nhiéu du khach khong
khéi ngac nhién vi vé dep hung vi cua thién
nhién. Tt dinh ndi nhin xudng du khach s&
choang ngop trudc vé dep cua tham thuc
vat xanh moc rai rac khép suon nui xen
1an v6i nhitng bai cat trong khong khac gi
mot hoang mac rong lén. Vi lgi thé nai
cao, thoang ding va dbc nui thoai thoai it
chudng ngai vat nén rat thich hop véi tro
choi mao hiém nay. Qua khao sat thuc té,
Hon Hong dap tmg duoc cac yéu cau dit
ra ciia moén du luon nhu bii cat canh, dia
hinh ¢6 khoang tréng khong c6 cdy, bai ha
canh an toan... Bat biét, khu vuc nay c6 hai
hudng gi6 va gié rat déu 1a mot trong nhirng
diéu kién tuyét voi cho mon du luon?.

CHINH QUYEN DIA PHUONG

Theo S& Vin hoa, Thé thao va Du lich
tinh Binh Thuan, hi¢n Tinh da trién khai
thyc hién D& an xdy dyng Binh Thuan
tré thanh trung tim du lich - thé thao bién
mang tim qudc gia, giai doan 2021 — 2025.
Viéc phat trién cadc mon thé thao méi la,
mao hiém la phu hgp dinh hudng cua tinh.
Bén canh d6, két hop phat trién du lich gan
v6i phét trién thé thao bién nham dap tng
nhu cau da dang, phong phu san pham dé
phuc vu du khach trong va ngoai nudc, gop
phan thuc day kinh té - xd hoi tinh phat
trién nhanh, bén virng.

Tuy nhién, bén canh nhirng mat tich
cuc thi viéc kinh doanh cac SPDL c6 nguy
co anh hudong dén tinh mang, stc khoe cua
khach du lich tai tinh Binh Thuan van con
nhiéu han ché can dugc chan chinh. Khong
thé phii nhan sttc hap dan ciing nhu loi ich
kinh té tir cac SPDL ¢6 nguy co anh hudng
dén tinh mang, stc khoe. Sy hap din, stc
thu hut cta cac SPDL nay chinh la do mang
nhiéu yéu t6 kham phé va trai nghiém nhiing
cam xuc khac la. Tt do, khach du lich ¢6 co
hoi vuot qua nhitng thir thach nhét dinh. Tuy
nhién, cang mao hiém va cang thach thirc thi
yéu t6 an toan cang phai dugc dat 1én hang
dau. Nhdm bao dam an toan khi kinh doanh
cac SPDL c¢6 nguy co anh huéng dén tinh
mang, suc khde cua khach du lich tai tinh
Binh Thuan, can phai c6 nhitng giai phap
nhit dinh:

Thir nhdt, khoan 3 Diéu 21 Luat T6
chtc chinh quyén dia phuong nam 2015
da dugc stra doi, bd sung nam 2019 quy
dinh Uy ban nhan dan (UBND) tinh “t6
chiec thuc hién ngan sach tinh, nhiém vu
phat trién kinh té - xa héi, phdt trién cong
nghiép, xay dung, thwong mai, dich vu, du
lich”. Khoan 3 Diéu 28 Luit Ban hanh vin

3 Cbng thong tin dién tir tinh Binh Thuan, https://www.binhthuan.gov.vn/4/469/54238/563858/Dieu-kien-tu-nhen/Dieu-

kien-tu-nhien.aspx, truy cap ngay 5/3/2023.

4 Nguyén Thanh, “Pdc sdc bay du luon mao hiém tai Binh Thudn”,

https://baotintuc.vn/du-lich/dac-sac-bay-du-luon-

mao-hiem-tai-binh-thuan-20220328141503680.htm, truy cap ngay 28/2/2023.
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CHINH QUYEN DIA PHUONG

ban quy pham phép luat nam 2015 da dugc
sira d6i, bo sung nam 2020 quy dinh UBND
cap tinh ban hanh quyét dinh dé quy dinh
cac bién phép thuc hién chirc nang quan ly
nha nudc ¢ dia phuong. Hién nay, Luat Du
lich nam 2017 va Nghi dinh s6 168/2017/
ND-CP chi liét ké mot s6 SPDL ¢ nguy co
anh huong dén tinh mang, strc khoe khach
du lich. Tuy nhién, su liét ké nay la khong
day di. Do d6, UBND tinh Binh Thuan can
xdy dung va ban hanh céc tiéu chi dé tur
d6 c6 thé xac dinh dau 1a “SPDL cé nguy
co anh hwong dén tinh mang, sirc khée ciia
khach du lich”. Khi da co cac ti€u chi nay thi
vi¢c danh gia dau la “SPDL co nguy co anh
hwéng dén tinh mang, sirc khoe ciia khéch
du lich” & tré nén rd rang, thdng nhét. Viéc
xdy dung va ban hanh bo tiéu chi nay can
dua trén cac luan ching vé khoa hoc, vé y
khoa,’ vé nghién ctru dia mao, dia hinh, d6
cao®. Bén canh d6, UBND tinh Binh Thuan
cling can ban hanh cac quy dinh cy thé vé
tiéu chuan ky thuat, tiéu chuan an toan cta
nhilng phuong tién, thiét bi trong SPDL
c6 nguy co anh huong dén tinh mang, strc
khoe cua khach du lich.

Thir hai, cac co quan quan ly nha
nude vé du lich cua tinh Binh Thuan can
quy dinh cy thé hon vé& quyén tir chdi cung
cp cac SPDL c6 nguy co anh hudéng dén
tinh mang, stc khoe ddi véi khach du lich
khéng dap tng yéu cau stic khoe, trang thai
tam 1y tai thoi diém tham gia. Theo do, &
trang thai thong thuong, khach du lich thdéa
min cac yéu td vé stc khoe, tim 1y nhung
tai thoi diém tham gia lai dang trong trang
thai say rugu bia, st dung chét kich thich,
tam 1y khong 6n dinh thi huin luyén vién,
hudng dan vién c6 quyén tir chdi khong cho

nhirg ngudi nay tham gia. Hién nay, Diéu
13 Luéat Du lich nam 2017 chi quy dinh cé
nhan, t6 chitc kinh doanh du lich ¢6 trach
nhiém canh bao nguy co giy nguy hiém
cho khach du lich. Tuy nhién, sy “canh
bao” nay khong c6 nhiéu y nghia trong viéc
ngan chan rui ro do khéach du lich say ruou
bia, sir dung chat kich thich, tim 1y khong
6n dinh khi tham gia cac SPDL c6 nguy co
anh huong dén tinh mang, sic khoe. Do
d6, chinh quyén tinh Binh Thuan can ghi
nhan bi¢n phap dut khoat, mang tinh loai
trir rii ro hiru hiéu 1a quyén tir chdi cung
cap cac SPDL c6 nguy co anh huong dén
tinh mang, sirc khoe ddi voi khach du lich
khong dap ung yéu cau stc khoe, trang thai
tam 1y tai thoi diém tham gia.

Thir ba, dé tranh tinh trang “treo quyén”
kinh doanh ctia c4 nhan, t6 chirc ddi véi cac
SPDL c6 nguy co anh huéng dén tinh mang,
sttc khoe, UBND tinh Binh Thuan cin x4c
dinh 10 rang trach nhiém cua S¢& Van hoa,
Thé thao va Du lich néu dé qué thoi gian quy
dinh ma khong xem xét, tra 101 bang van ban
dbi véi thong bao cua ¢ nhan, t6 chire kinh
doanh SPDL nay.

Thir twr, can phat huy vai tro ctia cong
tac thanh tra, kiém tra, xu phat ddi voi cac
vi pham trong kinh doanh SPDL c6 nguy
co anh huong dén tinh mang, strc khoe cua
khach du lich trén dia ban tinh Binh Thuén.
Bén canh do, can cht trong viéc thuc hién
tha tuc thanh tra, kiém tra mot cach khoa
hoc, han ché sy khong trung lap, chéng
chéo. C6 nhu vay, cong tac thanh tra, kiém
tra vira bdo dam duogc hiéu qua cong vy, vira
giam bt sy phién ha cho chu thé kinh doanh
SPDL c6 nguy co anh huéng dén tinh mang,
suc khoe cua khach du lich m

5 Theo nghién ciru ciia Co quan y t& qudc gia tai Vuong quéc Anh thi mot nguoi trudng thanh binh thuong c6 nhip tim
60 - 100 lan/ phut. Khi ¢ vao trang thai so hdi, lo lang thi tim ¢6 thé dép nhanh hon. Néu tham gia cdc san pham du lich ma
tim dép it nhat 150 1an/ phat thi c6 thé xac dinh day la “san pham du lich ¢6 nguy co anh hudng dén tinh mang, strc khoe

cua khach du lich”.

6 Phuong Thao, “Xdy dung Tiéu chudn quéc gia vé du lich mao hiém”, Tap chi Du lich, sb 3, ndm 2018.
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