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1. Chinh sach, phap luit vé hd tro doanh
nghiép khdéi nghiép sang tao huy dong

von

Tém tit:

Trong nhitng nam vira qua, chinh sach, phap luat vé h trg doanh
nghiép khoi nghiép séng tao, trong d6 hd trg huy dong von 1a van
dé trung tdm, da duoc ban hanh. Qué trinh thyc thi chinh sach,
phap luat da dem lai nhirng két qua ban dau, gop phan quan trong
dé Viét Nam trd thanh mot trong 3 trung tim vé khoi nghiép sang
tao ¢ Pong Nam A. S6 luong doanh nghiép khoi nghiép sang tao
tang nhanh, c6 nhung doanh nghiép da tro thanh “ky lan”. Tuy
vay, thuc tién cho thdy chinh sach, phap luat vé hd trg huy dong
vbn som boc 16 nhiitng bat cap, han ché trudc sy phat trién nhanh
chong cua doanh nghiép khdi nghlep sang tao va cong dong cac
nha dau tu, dit ra nhung yéu cau cao h0’n vé moi tru’ong phép ly
thong thodng trong dau tu va huy dong Von Trong bai viét nay, tac
gia phan tich thyc trang, danh gia nhu cu va dua ra mot s kién
nghi tiép tuc hoan thién chinh sach, phap luat vé hd trg huy dong
vbn cho doanh nghiép khoi nghiép sang tao.

Abstract:

In recent years, policies and legal regulations on supporting innovative
start-ups, which focus on capital mobilization as the core matter,
have been promulgated. The process of enforcing such policies
and legal regulations has brought initial achievements, making an
important contribution to Vietnam becoming one of the three hubs of
innovative start-ups in Southeast Asia. The number of innovative
startups has increased rapidly, some of which have become
“unicorns”. However, practical performance also shows that the
policies and legal regulations on supporting capital mobilization soon
reveal a number of inadequacies and shortcomings in the face of
the rapid development of innovative start-ups and the community
of investors, which puts higher requirements on an open regulatory
environment in investment and capital mobilization. Within this
article, the author provides an analysis of the current situation, an
assessment of the needs, and also makes recommendations to
further improve the policies as well as legal regulations on supporting
the capital mobilization for innovative start-ups.

Khai nghiép sang tao (KNST) nbi lén
nhu mdt hién twong kinh té toan cau trong
nhirng thap nién gan day. Trong bdi canh

1 Bai viét nay co st dung két qua nghién ctiu ctia D€ tai cdp bd “Hoan thién phdap luat d6i vi doanh nghiép khai nghiép
sang tao’, Ma s6 DTCB.2021-14 do TS. Phan Van Ngoc lam Cha nhiém.
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cudc cach mang coéng nghiép lan tha tu
dang tac dong hét strc sdu sic va tao tién
dé cho doanh nghiép KNST c6 tiém ning
va du dia phét trién. Doanh nghiép KNST
tré thanh nhan t4 tich cuc trong qua trinh
chuyén d6i mé hinh tang trudng, phat trién
kinh té. “Céc nha nghién ctru ddnh gia day
1 nhén té tiém ning nhat dé phat trién nén
kinh té ctia qudc gia, dwa khoi nghiép sang
tao trd thanh linh vuc quan tAm hang dau’.
Céc qudc gia déu hoach dinh chinh sach
vu dii dac thu hd tro, thic day su ra doi
va phét trién loai hinh doanh nghiép nay.
Trong d6, chinh sach hd trg huy dong von
dugc xem la tru ct, c6 ¥y nghia quan trong
d6i voi doanh nghiép KNST.

O nudc ta, chu truong, quan diém vé
hd tro phat trién doanh nghiép KNST da
néu trong Van kién Pai hoi lan thtr XII cua
DPang va tiép tuc duoc khang dinh rd hon
trong Van kién Pai hoi lan thi XIII: “Xay
dung khung khé phdp ludt, méi truong
thudn loi thiic day phat trién, khO’l nghlep
doi moi sang tqo, chuyen doi sé, phdt trién
kinh té sé; hé tro, khuyen khich sw ra doi,
hoat dong cua nhitng linh viec moi, mo hinh
kinh doanh mdoi’>. Ngay 18/5/2016, Thu
tuéng Chinh pht ban hanh Quyét dinh 844/
Qb-TTg phé duyét Bé an “HJ trg hé sinh
thai khoi nghiép d6i méi sang tao quc gia
dén nam 2025” (Dé an 844). Pay 1a vin ban
dau tién truc tiép quy dinh co ché, chinh
sach vé hd trg doanh nghiép KNST. Nam
2017, Qudc hoi di thong qua Luat H tro
doanh nghi¢p nho va vra (DNNVV) tao
budc ngoidt vé khung kho phéap 1y cao nhat
quy dinh vé nguyén tic, ndi dung, ngudn
luc hd trg DNNVV, trong d6 c6 nhitng quy

dinh riéng vé hd tro doanh nghiép KNST
huy dong von.

Cu thé héa Luat HS tro DNNVYV,
nhiéu vin ban da ban hanh nhu Nghi dinh
s& 34/2018/ND-CP ngay 8/3/2018; Nghi
dinh s6 38/2018/ND-CP va Nghi dinh s
39/2018/ND-CP ngay 11/3/2018; Nghi dinh
s 39/2019/ND-CP ngay 10/5/2019; Nghi
dinh s6 80/2021/ND-CP ngay 26/8/2021
quy dinh vé Quy bao lanh tin dung cho
DNNVYV, Quy phat trién DNNVV, dau tu
cho doanh nghiép KNST, huéng dan thi
hanh mot s6 diéu ciia Luat DNNVV...
Ngoai ra, Luat Khoa hoc va cong nghg,
Luat Chuyén giao cong nghé, Luat Dau tu
va cac van ban huéng dan déu c6 cac quy
dinh vé hd tro huy dong von cho doanh
nghiép KNST. Nghi quyét s6 01/NQ-CP va
Nghi quyét s6 02/NQ-CP ngay 01/01/2019
ctia Chinh phu di quy dinh b6 sung doanh
nghiép KNST 1a ddi tugng nhan hd tro cia
ngan sach, bo sung hoat dong tai trg, cho
vay uu di, hd tro 13i suat vay, bao lanh vay
vbn cho cac doanh nghiép KNST...

Luat HS trg DNNVV di quy dinh vé
ngudn vén va cac phuong thirc huy dong
vén cho cac doanh nghiép KNST & nude
ta. Ngudn von huy dong gdm: vén tin dung
¢6 hd trg, bao lanh cia Nha nude; von hd
trg tir ngan sach nha nuéc; von hop phap
tir cac t6 chirc, ca nhan trong nudc va nude
ngoai; vén hd tro tir mién giam cac nghia
vu phai ndp ngan sach. Hinh thirc hd trg
doanh nghiép KNST huy dong vén dugc
quy dinh co ban nhu sau:

- Quy dinh vé bdo lanh tin dung: Céc
doanh nghi¢p KNST dugc bao 1anh tin dung

2 Lé Thi Ninh Thuén (2023), Thuc d4y hé sinh théi khéi nghiép sang tao theo tinh than Dai hoi XIII ctia Dang, Tap chi
dién tt Ly ludn chinh tri, http://lyluanchinhtri.vn/home/index.php/tu-lieu-tap-chi-in/item/4812-thuc-day-he-sinh-thai-
khoi-nghiep-sang-tao-theo-tinh-than-dai-hoi-xiii-cua-dang.html, truy cap ngay 09/7/2023.

3 Dang Cong san Viét Nam (2021), Van kién Dai héi dai biéu toan quéc lan thit XII, Nxb. Chinh tri Qudc gia, Ha N¢i, tr.132.
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nhu d6i véi DNNVV thudc céc linh vuc
uu tién. Hién nay, chua c6 quy dinh riéng
vé bao lanh tin dung ddi voi doanh nghiép
KNST. Béo Ianh tin dung dugc thyc hién
dua trén tai san bdo dam hodc phuong an
san xuat, kinh doanh kha thi hodc xép hang
tin nhi€ém cua doanh nghiép (Diéu 9 Luat
DNNVV). Nghi dinh s6 34/2018/ND-CP
quy dinh DNNVV dugc bdo lanh tin dung
khi dap tmg céac diéu kién co ban: Co6 du an
dau tu, phuong an san xuat kinh doanh co
hiéu qua, c6 kha ning hoan tra von vay; co
phuong an vé von chii s¢ hiru ti thiéu 20%
tham gia du 4n dau tu, phuong 4n san xuat
kinh doanh tai thoi diém dugc xem xét cap
bdo lanh; khong c6 cac khoan ng thué tur
mot nam trd 1én va no x4u tai cac t chire tin
dung; c6 bién phap bdo dam cho bao lanh
vay von. Tong mirc bao 1anh tin dung trén
v6n diéu 18 thyc c6 ciia quy khong vuot qua
15% dbi véi mot doanh nghiép va khong
vuot qua 20% dbi voi mot doanh nghiép va
nguoi cé lién quan.

- Quy dinh vé hé tro ldi sudt: Diéu
17 Luat H3 tro DNNVV va Nghi dinh s6
80/2021/ND-CP quy dinh doanh nghiép
KNST duoc hd trg 13i suat vay von trung
han va dai han tai cic td chuc tin dung
dé thyc hién phuong an, du 4n san xuit
kinh doanh. Trong tung thoi ky, Chinh
pht quyét dinh chinh sach cap bu 13i suat.
Viéc cép bu 14i suat duoc thuc hién thong
qua cac to chtrc tin dung, theo phuong
thirc hd tro sau dau tu. Mdi doanh nghiép
duoc hd tro 14i suat ddi voi mot phuong
an, du an san xuat kinh doanh trong cing
mot giai doan. Muc hd tro 1a 2%/nam.
Cho dén nay, chua c6 ban huéng dan riéng
trién khai thuc hién quy dinh nay. Do vay,
doanh nghiép KNST chi co thé duoc hd trg
13i suat néu dap tng cac diéu kién chung
nhu cac dbi tuong khéac quy dinh tai Nghi

NHA NUGC VA PHAP LUAT

quyét s 43/2022/QH15 cia Qudc hdi,
Nghi quyét s6 11/NQ-CP va Nghi dinh s
31/2022/ND-CP ctia Chinh pht hé tro 2%/
nim lai suat tir ngan sach nha nude déi vai
khoan vay tai ngan hang thuwong mai trong
hai ndm 2022-2023.

- Quy dinh vé vay von: Nghi dinh s6
39/2019/ND-CP quy dinh doanh nghiép
KNST la mét trong hai ddi twong dugc vay
von tir Quy phat trién DNNVV néu dap tung
cac diéu kién co ban: ¢6 du an, phuong an
san xuét, kinh doanh kha thi khai thac cac
loai tai san tri tu¢ hodc cong nghé mai hoac
mo hinh kinh doanh méi; bao dam ngudn
vbn chi s¢ hiru tham gia dy an, phuong an
san xuat, kinh doanh tdi thiéu 20% tong
von dau tu dé thyuc hién du an, phuong an
va phai bao dam dii ngudn vén dé thuc hién
du an, phuong 4n san xuét, kinh doanh; dap
g céac quy dinh vé bao dam tién vay. Hoat
dong vay von tir Quy phat trién DNNVV
dugc thuc hién thong qua hinh thirc vay
tryc tiép tir quy hodc gian tiép thong qua
ngan hang thuong mai dugc lya chon. Murc
13i suat cho vay bang 80% mirc thip nhat 13i
suat cho vay thuong mai. Mirc vay ddi véi
mdi dy 4n, phuong an san xuét kinh doanh
t6i da khong duoc qua 80% tong mirc dau
tu. Tong mirc cho vay dbi vdi mot doanh
nghiép khong duge vuot qua 15% von diéu
1& thuc c6 ctia Quy. Thoi han cho vay téi da
khong qua bay nam.

- Quy dinh vé dau tw tir ngdn sach nha
nuée: Nghi dinh s6 38/2018/NB-CP quy
dinh ngéan sach nha nudc cua tinh, thanh
phd tryc thude trung wong dau tu cho doanh
nghiép KNST duoc thuc hién boi to chic
tai chinh nha nuéc & dia phuong c6 chic
ning dau tu tai chinh va thong qua viéc lya
chon Quy dau tu KNST cung thuc hién.
Trén co s¢ dé xuét cia Quy dau tu KNST,
t6 chirc tai chinh xem xét, quyét dinh dau
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tu. Mirc dau tu khong quéa 30% tong s6 von
ma doanh nghiép huy dong dugc tir cac quy
dau tu KNST. Thoi han dau tu toi da la 5
nam, trong thoi han nay, tién hanh chuyén
nhuong ¢6 phan, phan von gép cho nha dau
tu tu nhan.

- Quy dinh vé t6 chirc, hoat dong cia
Ouj dau tw KNST- Pay la phuong thirc
hd tro gian tiép thong qua viéc tao lap
moi trudong dau tu thuan lgi dé doanh
nghiép KNST huy dong vdén. Nghi dinh
s6 38/2018/ND-CP quy dinh vé t6 chirc va
hoat dong ciia Quy dau tu KNST cé nhitng
diém tuong dong véi tinh chat ciia quy dau
tur mao hiém. Quy dau tw KNST khéng co6
tu cach phap nhan, do téi da 30 nha dau tu
g6p von thanh 1ap va duoc diéu hanh boi
Cong ty quan ly quy. Quy khong dugc gop
von vao quy dau tu KNST khac. Tai san
g6p von c6 thé bang Pdong Viét Nam, vang,
gia tri quyén sir dung dét va céc tai san khac
c6 thé dinh gia dugc bang Pong Viét Nam.
Nha dau tu khéng dugc sir dung von vay dé
g6p von thanh 1ap quy dau tu khoi nghiép
sang tao. Mirc dau tu cua mdi Quy dau tu
KNST khong qua 50% vbn Diéu 1¢ cia
doanh nghiép KNST.

Ngoai cac ndi dung co ban trén, phap
luat hién hanh con quy dinh doanh nghiép
KNST huy dong vén tir cac to chuc, ca
nhén riéng 1¢; duoc bao lanh tin dung, hd
trg von tir cdc quy tai chinh ciia nha nude
ngoai ngan sach nhu Quy phat trién khoa
hoc va cong nghé Quéc gia, Quy ddi mai
cong nghé quéc gia khi dap tng cac diéu

kién theo diéu 18 cua quy trong hoat dong
nghién ctru phat trién; duoc tai trg von
tr Quy phat trién DNNVV (Nghi dinh
39/2019/ND-CP); dugc huong 13i suat uu
dai theo chuong trinh khéac cua Chinh phu,
Ngan hang Nha nude...

2. Nhirng van dé dit ra tir thue tién hd
trg doanh nghiép khéi nghiép sang tao
huy dong vén

Dé an 844 cua Thu tuéng Chinh phu,
Luat Ho trg DNNVV niam 2017 va cac van
ban huéng dan thi hanh buéc dau dinh hinh
khung khé phap 1y co ban cho hé sinh thai
KNST, nhit 1a cac co ché hd tro huy dong
von pht hop véi ddc thu cta loai hinh doanh
nghiép KNST. Qua trinh t6 chirc thuc hién
da dat duoc nhitng két qua nhét dinh.

Diém sang noi bat 1a sy hinh thanh cac
quy dau tu ndi dia va timng budc dong vai tro
quan trong trong hé sinh thai d6i méi sang
tao voi tam anh huong ngay cang ting doi
v6i cac cong ty khoi nghiép. Trong sé 208
quy dau tu mao hiém dang hoat dong tai
thi truong Viét Nam, c6 40 quy dau tu noi
dia*. Nam 2021, cac doanh nghiép KNST
cua Viét Nam da huy dong dugc mirc ky luc
1,4 ty USD trén 165 giao dich, ting 1,6 lan
so voi murc 894 triéu USD va 126 giao dich
vao nam 2019°. Cac quy tai chinh nha nudc
duoc tai cau tric, to chirc va hoat dong theo
quy dinh méi, tao dong luc thuc ddy KNST.
Vao thoi diém cao nhat nam 2019, Quy bao
lanh tin dung cho doanh DNNVV dugc t6
chtrc lai tai 28 tinh, thanh phd truc thudc
trung wong®. Quy phat trién DNNVV da

4 Va Thi Nhai (2022), Mot s6 chinh sach tai chinh hé trg cdc doanh nghiép khoi nghiép sdng tao tai Viét Nam, Tap chi

Cong thuong s6 9 nam 2022.

5 Nguyén Hoa (2022), Dién dan Quy ddu tu khdi nghiép sang tao Viét Nam 2022: Dong Nam A tiép tuc “hut” vén khoi
nghiép, https://congthuong.vn/dien-dan-quy-dau-tu-khoi-nghiep-sang-tao-viet-nam-2022-dong-nam-a-tiep-tuc-hut-von-

khoi-nghiep-231431.html, truy cap ngay 10/7/2023.

6 Duong Hiéu Phong (2022), Thuc trang phap luit vé hé trg vén cho doanh nghiép khéi nghiép ctia thanh nién théng qua

quy bao lanh tin dung, Tap chi Luét hoc s6 11(270), tr. 65-79.
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trién khai cho vay gian tiép v6i mirc 13i suat
wu ddi 14 2,16% d6i v6i cac khodn vay ngan
han va 4,0% d6i v6i khoan vay trung va dai
han; trién khai ky hgp dong khung cho vay
gian tiép voi cac ngan hang thuong mai. ..

Luat HO trg DNNVV nim 2017 va
cac van ban hudng dan duoc ban hanh
v6i nhimng sira doi, bo sung trén tinh than
doi moi, ky vong tao mdi trudng codi md
va thong thoang, nhat 1a vé dau tu, huy
dong von, dé hoan thién hé sinh thai d6i
m&i sang tao, thuc day doanh nghiép KNST
hinh thanh va phat trién. Tuy nhién, thyc té
cho théy két qua thuc hién dat dugc con rat
han ché, qua trinh trién khai gip nhiéu kho
khan, thé hién & & mot sb diém sau:

- Thir nhdt, vé bao lanh tin dung: )
lugng quy bao lanh tin dung cho DNNVV
& cac dija phuong giam dan qua ting nam.
Nam 2021 trén cd nudc chi con 25 quy,
giam 3 quy so v&i nam 2019. S6 von duge
cap khong du so voi quy dinh. Tinh dén
31/12/2021, méi chi c6 10 quy c6 von diéu
1¢ tbi thiéu dat 100 ty dong, sd con lai co
von diéu 1é chi tir 4 - 80 ty dong, riéng Quy
béo 1anh tin dung Pong Nai c6 vén diéu 1é
thap nhat 1a 4 ty dong’. Hau hét cac Quy bao
lanh tin dung khong hoat dong hodc hoat
dong cam ching, ngay ca Quy bao lanh tin
dung ctia Thanh phd Ha Nbi va Thanh phd
Hb Chi Minh. Nguyén nhan 1a do quy trinh,
thi tuc bao lanh cho vay réat phirc tap, yéu
cdu cao va khong phi hop vé6i dic diém cia
doanh nghiép KNST la khong c6 tai san
bao dam, ngudn vén tu ¢6 rét it nén kho dap
g ty 18 ti thiéu theo quy dinh, khong co
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lich sir tai chinh dé danh gia murc d6 tin cay,
phuong an bao dam tién vay khong chic
chin, tinh rui ro cao... Bén canh do, cac dia
phuong khong thuc sy quan tim dén viéc
thanh 14p va dau tu cho cac quy bao lanh
tin dung. Nhiéu dia phuong chua ban hanh
danh muc linh vuc vu tién.

- Thit hai, vé& hoat dong cho vay tir Quy
phat trién DNNVV: Tinh dén thoi diém
nay, Quy moi chép thuan ty thac cho vay
va cho vay gian tiép 425 ty dong, giai ngan
dugc 270 ty dong, thu hdi 120 ty dong tién
gbc va sb tién 13i 1a 21 ty dong?. S6 liéu
cho thiy s von duoc giai ngéan trén thuc té
chiém mot ty 1€ rat nho so véi nhu cau thue
té vé& von cua doanh nghiép KNST. Vén cua
Quy phu thudc vao ngan sach nha nudec,
chua c6 co che dé thu hut, huy dong duoc
tr cac ngudn khac. Tong nguon von cua
Quy chi dat khoang 1.100 ty dong, chwa dat
mure von tbi thiéu 1a 2.000 ty dong theo quy
dinh. Trong d6, von thuc cip tir ngan sach
1a khoang 837 ty ddng, vén bd sung tir két
qua hoat dong khoang 270 ty dong. Hoat
dong cho vay méi chi dugc thuc hién qua
hinh thirc gian tiép, chua c6 co ché cho vay
truc tiép hodc hd tro vén. Nguyén tac hoat
dong bao toan von, quy trinh thu tuc thim
dinh cho vay phirc tap, chi phi thAm dinh
cao, diéu kién vay von hét stte kho khan
khong phu hop voi doanh nghiép KNST;
tiéu chi xac dinh d6i tuong doanh nghiép
KNST chua rd rang, chua dugc dinh lugng,
phan nhiéu 1a dinh tinh...

- Thit ba, vé to chirc va hoat dong cua
quy dau tu KNST: Tinh dén nam 2022, Viét

7 Chi Tin (2022), Quy bao lanh tin dung cho doanh nghiép nho va viia: Van con nhiéu kho khan, tré ngai trong hoat dong

thuc  té,
khan-tro-ngai-trong-hoat-dong-thuc-te-112680.html.

https://thoibaotaichinhvietnam.vn/quy-bao-lanh-tin-dung-cho-doanh-nghiep-nho-va-vua-van-con-nhieu-kho-

8 B¢ Kéhoach va Dau tu (2023), Du thao Bdo cdo so két 3 nam thuc hién Nghi dinh s6 39/2019/ ND-CP vé t§ chtic va hoat
dong ctia Quy phit trién doanh nghiép viia va nho (Du thdo ngay 19/6/2023).
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Nam c¢6 20 quy dau tu KNST tu nhan duoc
thanh 1ap theo Nghi dinh s 38/2019/ND-CP.
T4 chirc va hoat dong ctia Quy dau tu KNST
dang gap nhiing kh6 khan do nhiing rao can
vé phéap 1y nhu quy dinh Quy dau tu KNST
khong co tu cach phap nhan; c6 s6 luong tbi
da 30 thanh vién 1a cac nha dau tu c4 nhan;
chi duoc huy dong von bang dong Viét Nam
va cac tai san duoc dinh gia bang dong Viét
Nam, khong dugc gbp vén bang ngoai té;
phai dang ky danh muyc dau tu; chinh sach
wu dai vé thué cho nha dau tu, hach toan ké
todn chua dugc quy dinh cu thé; nha dau tu
nudc ngoai phai thuc hi¢n cac thu tuc hanh
chinh phtrc tap va mét nhiéu thoi gian dé dau
tu gian tiép vao Quy; hoat dong ctia quy con
b6 hep, nhét 1a chua quy dinh Quy dugc cho
DNKNST vay tién...

- Thit tu, vé hoat dong dau tu cho doanh
nghiép KNST tir ngudn von ngan sach:
Trén thuc té chua c6 dia phuong nao st
dung ngan sach dé dau tu cho doanh nghiép
KNST do nhitng rao can vé mit phéap 1.
Trude hét 12 nguyén tic st dung bao toan
vbén va trach nhiém cua nguoi c6 tham
quyén khi ra quyét dinh dau tu. Quy dinh vé
thu tuc dau tu phtc tap, nhét 13 co ché thAm
dinh vé doanh nghiép KNST, quy trinh Iya
chon, hop tac v6i Quy dau tu KNST; quy
dinh vé thoi han thoai vén trong 5 nam
chua phu hop vé6i dic diém vong doi cua
cac du an KNST, rat kho thuc hién thoai
vbn va giy ra nhitng khé khin nhat dinh
cho Quy hop tac dau tu. ..

- Thir nam, viéc hd tro 1ai sudt cho
vay theo quy dinh tai Diéu 17 Luat H) trg
DNNVV, Nghi dinh s6 80/2021/ND-CP chua
duoc trién khai trén thue té do chwa ¢6 van ban
huéng dan thi hanh. Doanh nghiép KNST chi
¢6 thé duoc huong wu dai vé hd tro 1ai sudt
2% ap dung trong giai doan 2022-2023 nhu
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d6i véi cac doanh nghiép, hop tac xa, ho gia
dinh theo quy dinh tai Nghi quyét s 43/2022/
QH15 cua Qudc hdi, Nghi quyét sb 11/NQ-
CP ngay 30/01/2022 cta Chinh phu.

Ngoai nhitng han ché, vudng méic néu
trén, hién nay phéap ludt chua cé quy dinh
vé quy dau tu mao hiém, nha dau tu thién
than (angel investor). Hau hét cac to chuc,
c4 nhan dau tu mao hiém phai lya chon
hinh thuc cong ty nén chua dugc hudng
cac vu dii vé thué trong hoat dong dau tu
mao hiém. Céc quy dinh vé thu tuc hanh
chinh trong dau tu, ké toan va quan ly
ngoai hdi chua thuc sy thuan loi dé thu hat
cic quy dau tu mao hiém nudc ngoai dau
tu cho doanh nghiép KNST trong nudc.
Mot s6 doanh nghi€p KNST lga chon
phuong an thanh 1ap ¢ cac qubc gia khac
(chu yéu 1a Singapore, HongKong) dé rat
ngén thoi gian thanh 1ap, duoc huong ché
d6 vu dai vé thué va tiép nhan ngudn vén
dau tu theo yéu cau cua cic quy dau tu
mao hiém nuéc ngoai. Bén canh do, phap
luat hién hanh chua c6 quy dinh vé cho
vay ngang hang va goi von cong dong dé
doanh nghiép KNST huy dong dugc ngudn
von rong rai. ..

3. Mt s6 kién nghi hoan thi¢n phap luat

Trong nhiing ndm qua, dac biét tu khi
Luat HS trg DNNVV duoc Quéc hoi thong
qua di tao khung kho phép 1y co ban dé thuc
day hoat dong hd tro doanh nghiép KNST
phat trién, trong d6 c6 cac quy dinh vé hd tro
doanh nghiép KNST huy dong von. Tuy vay,
tir ndi dung quy dinh dén thuc tién 4p dung
cho théy con nhiéu khé khan, vuong méc,
chua tao dugc moi truong thuan loi giup
doanh nghiép KNST tiép cén dugc cac von
tin dung, dau tu. Thuc t& ndy bat ngudn tir
nguyén nhan thuc trang hé thong phéap luat



va thyuc tién t6 chirc thuc hién. Bé thao go
nhitng vudéng mac hién nay, can quan tam
deén mat so giai phap sau:

- M¢t la, 61 méi nhan thirc vé vai tro
ciia Nha nuéc trong hd trg, khuyén khich
thuc diy doanh nghiép KNST phat trién.
Nha nudc khong chi c6 chiric ndng dinh
hinh khung khé phap 1y dé hinh thanh
moi truong dau tu, ma quan trong la giir
vai tro tién phong dan dat hoat dong dau
tu mao hiém dé thac ddy qua trinh hinh
thanh, phat trién cta cong dong doanh
nghiép KNST. Do vay, cin da dang hoa
cac hinh thtc hd tro, dau tu tir ngan sach
nha nudc cho giai doan dau hinh thanh
doanh nghi¢p KNST, nhat 1a tai tro, cép
vén cho doanh nghiép KNST. Phat huy
vai tro chu dong, tich cuc cua Chinh phu
1a kinh nghiém rut ra thyc tién phat trién
cac hé sinh théai khoi nghiép thanh cong
tiéu biéu trong khu vuc va thé giéi.

- Hai la, vé tong thé, can xay dung mot
khung khé phép 1y dong bo va thdng nhét vé
hd trg doanh nghiép KNST dé thé ché hoa
mot cach ddy du cac quan diém, chu truong
ctia Pang vé khuyén khich, thuc diy cac hoat
dong KNST, hd tro thiét thuc va c6 hiéu qua
dbi voi doanh nghiép KNST véi tinh chét 1a
mot loai hinh doanh nghiép dac thu, dap tng
cac yéu cau vé tinh dong bo, théng nhat, day
du, cu thé cac co ché va giai phéap t6 chirc
trién khai thuc hién. Khung kho phap 1y vé
hd trg doanh nghiép KNST can duoc dinh
hinh theo hudéng ban hanh Luat vé KNSN c¢6
pham vi va d6i tugng diéu chinh rong va bao
quét hon, khong chi ddi véi doanh nghiép
KNST; hoic sira d6i Luat H3 trg DNNVV
nam 2017 trong d6 ¢6 mot Chuong riéng veé
hd trg doanh nghiép KNST.

NHA NUGC VA PHAP LUAT

- Ba la, @ hinh thanh mot khung khd
phap 1y dong bo va théng nhat nhu di néu &
trén, Qudc hoi xem xét sira doi mot s6 Luat
(nhu Luat Cac td chirc tin dung, Luat Quan
Iy va st dung von nha nuéc dau tu vao san
xuét kinh doanh tai doanh nghiép, B0 luat
Dan su, Luat Giao dich bao dam...), theo
huéng b sung quy dinh cho phép thay thé
tai san bao dam bang lich sir tin dung, xép
hang tin nhiém cta doanh nghiép dbi vai
mot s6 doanh nghiép bao dam chit chg, kha
thi; cac quy dinh vé ghi nhan tai san vo hinh
1a tai san bao dam tién vay nhu phan mém,
bang sang ché, ban quyén; cac quy dinh cho
phép loai trir yéu ciu bao toan vén trong
hoat dong dau tu cho KNST hodc quy dinh
ty 1& chap nhan rai ro trong hoat dong dau
tu nay”’...

- Bon la, trong diéu kién chua thé ban
hanh méi hodc sira d6i Luat H trg DNNVYV,
Chinh phu, cac bg, nganh can ban hanh céc
van ban huéng dan dé kip thoi trién khai
cac chinh sach, quy dinh da c6 hiéu lyuc,
khic phuc nhitng kho khin, vudng mic
hién nay nhu:

Vé té chirc va hoat dong ciia Quy ddu
fuw KNST, can sta ddi, bo sung Nghi dinh $b
38/2018/ND-CP cua Chinh phu theo hudng
quy dinh Quy dau tu KNST c6 tu cach phap
nhan dé quy c6 day du tu cach tham gia truc
tiép cac giao dich dau tu, thay vi phai thanh
lap hodc thué cong ty quan 1y quy; ting sd
lugng thanh vién dé tao co hoi huy dong
von mé rong hoat dong ctia quy khi c6 nhu
cau dau tu; quyén duoc huy dong vén tir
cac quy, huy dong ngoai té va cho vay von;
gd bo quy dinh vé ding ky linh vyuc dau tu
cho doanh nghié¢p KNST dé mé rong quyén
tu do kinh doanh ctia cac nha dau tu, giam
bét tha tuc hanh chinh...

9 B¢ Kéhoach va Dau tu (2023), Dy thao Bdo cdo so két 3 nam thuc hién Nghi dinh s6 39/2019/ ND-CP vé t§ chtic va hoat
dong ctia Quy phit trién doanh nghiép viia va nho (Dy thdo ngay 19/6/2023).
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Vé t6 chirc va hoat déng ciia Quy phat
trién DNNVV, tién hanh sira d6i Nghi dinh
s6 39/2019/ND-CP dé quy dinh & vé& “md
hinh cong ty TNHH mg¢t thanh vién do nha
nude ndm giir 100% von diéu 167, tir 46 diéu
chinh co ciu td chtre, chic nang, nhiém vy
va quyén han ciua Quy cho phu hop; don
gian hoa hd so, trinh ty, tha tuc cho vay
gian tiép, nhat 1a d6i véi doanh nghiép
KNST nhu khong yéu cau tai san bao dam,
quy dinh NHTM cho vay giap tiép 1a bén
chiu rui ro cho vay...) dé giup doanh nghiép
KNST thuan 19¢i trong vi¢c tiép can nguén
von tin dung; b6 sung cac quy dinh cy thé,
phu hop dé trién khai cho vay truc tiép, tai
trg von ddi v6i doanh nghiép KNST...

Vé té chirc va hoat dong ciia Quy bdo
lanh tin dung cho DNNVV, can stra d6i, bd
sung Nghi dinh s6 34/2018/ND-CP theo
hudng co quy dinh riéng vé bao lanh tin
dung d6i v6i doanh nghiép KNST. Theo
d6, can giam b6t cac quy dinh vé diéu kién
dugc bdo lanh phu hop véi dic thu cua
doanh nghi¢p KNST; don gian hoéa quy
trinh tham dinh dé cp bao lanh tin dung,
khéc phuc tinh trang chdng chéo trong quy
trinh tham dinh cia Qu¥ va ciia Ngan hang
thuong mai, giam chi phi vdn vay... Dng
thoi, thong nhat trién khai dong b to chic
cac Quy bao lanh tin dung cho DNNVV ¢
tat ca cac dia phuong.

Vé dau tw, hé tro 1di sudt tir nguon ngdn
sach nha nudc cho doanh nghiép KNST,
can stra d6i, bo sung, huéng dan cu thé vé
quy trinh lya chon, hop tac giira to chuc tai
chinh & dia phuong v6i Quy dau tu KNST
trong dau tu cho doanh nghiép KNST; quy
dinh kéo dai thoi gian thoai von dai hon
so v6i hién hanh dé bao dam tinh 6n dinh
cua doanh nghiép KNST trong truong hop
cu thé; co cac quy dinh vé mién trur trach
nhiém d6i véi nguoi co thim quyén quyét
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dinh dau tu von tir ngan sach nha nudc vao
doanh nghiép KNST nham phat huy duoc
vai trd cta cac to chirc tai chinh trong linh
vuc ddu tu mao hiém... Ngan hang nha
nudc nén nghién ctru, hudng dan cu thé vé
hd tro 13i suat doi véi doanh nghiép KNST
va c6 cic chuong trinh hd tro tin dung phu
hop voi d6i tuong nay.

Vé cdc thii tuc hanh chinh, thué va dau
twr, can quy dinh theo huéng don gian hoa
cac thu tuc thanh 1ap doanh nghi¢p, thanh
1ap Quy diu tu mao hiém, dau tu gian tiép
nudc ngodi vao Quy dau tu mao hiém &
Viét Nam, huéng dan uu dii vé thué trong
dau tu mao hiém, quy dinh vé rat von, thoai
vbn, chuyén nhuong von, chuyén doi khoan
vay thanh ¢ phan hodc phan vén gop... dé
thu hiit ngudn vén tir cac nha dau tu ¢ trong
va ngoai nudc.

- Nam la, ban hanh cac quy dinh vé thi
nghiém co ché méi vé huy dong voén cho
KNST nhu vay von cong dong, cho vay
ngang hang dé da dang hoa cac hinh thirc
thu hut dau tu, tao co hoi tiép can tai chinh
cua doanh nghi¢p KNST...

Doanh nghiép KNST la loai hinh doanh
nghiép dac thu, ngay cang dong vai tro
quan trong d6i v6i nén kinh té trong boi
canh cach mang coéng nghiép lan tht tu.
Hb tro KNST 1a chinh sach mang tim qudc
gia, trong d6, hd trg huy dong von giir vi tri
trung tdm, c6 y nghia quyét dinh thic day
cong dong doanh nghiép KNST hinh thanh
va phat trién. P& hd tro mot cach hiéu qua
cho doanh nghi¢p KNST theo chu truong,
chinh sach ma Pang va Nha nudc da dé ra,
can c6 cac giai phap dong bo tir nhan thirc,
xdy dung khung khé phap 1y dén td chirc
thuc hién, trong d6 c6 cac giai phap trude
mat va ca nhimng giai phap c6 tinh cin co,
lau dai m
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Thi hanh an dan sy (THADS) la hoat
dong thi hanh ban an, quyét dinh nham bao
dam hi¢u luc, hiéu qua cua quan ly nha nude,
quyén va loi ich ctia Nha nudc, to chiic, ca
nhan, thuc thi cong 1y, gop phan xay dung
mot xa hoi trat tw, ky cuong va 6n dinh.
Hoat dong THADS thong qua viéc thuc hién
nhiém vy, quyén han ctia Chap hanh vién
(CHV) co quan THADS khong nhiing gop
phan tryc tiép, t1ch cuc vao vi¢c bao ve¢ quyén

con ngudi, quyén cong din ma con gop phan
quan trong vao su nghiép phat trién kinh té-

xa hoi cua dat nudc.

Tém tit:

Nghi quyét s6 49-NQ/TW, ngay 2/6/2005 ciia Bo Chinh trj vé
Chién luoc cai cach tu phap dén nam 2020 di khang dinh can xay
dung co ché bao dam moi ban an, quyét dinh ctua Toa an c6 hiéu
luc phap luat phai dugc thi hanh. Trén co s¢ d6, hé thong cac co ché
bao dam thi hanh ban an, quyét dinh da tung budc dugc hoan thién.
Trong bai viét nay, tic gia trinh bay khai quat cac co ché bao dam
thi hanh ban an, quyét dinh cta Toa an, tir bao dam vé chinh tri, thé
ché, t6 chirc b may cudng ché thi hanh 4n dan sy dén hé théng cac
bién phép ché tai 4p dung trong hoat dong thi hanh an dén sy; chi ra
cac bat cap, han ché va dua ra cac kién nghi hoan thién.

Abstract:

The Resolution No. 49-NQ/TW dated June 2, 2005 of the Politburo on
the Judicial Reform Strategy to 2020 affirms the need to develop
a mechanism to ensure that every legally binding court judgment
is enforced. On that basis, the system of mechanisms to ensure the
execution of judgments and decisions has been gradually formed
and improved. Within this article, the author provides an overview
and systematic analysis of mechanisms to ensure the enforcement
of judgments and decisions from political and legal guarantees, the
organization of the civil judgment enforcement coercive apparatus
and the system of measures sanctions applied in civil judgment
enforcement activities, also gives out a number of inadequacies,
limitations and apropriate recommendations for further improvements.

1. Cac co ché biao dam dbi véi hoat dong
thi hanh an dan sy

1.1. Bio dim vé chinh tri doi véi hoat
dong thi hanh an dan sw

bang Cong san Viét Nam 1a lyc lugng
1anh dao Nha nudce va xa hoi'. Vi vai tro cam
quyén va lanh dao, bang chu truong, dudng
16i cach mang ding din, sang tao, Pang
Cong san Viét Nam da lanh dao sy nghiép
cach mang Viét Nam gianh nhiing thing loi
va thanh tyu to 16m, c6 y nghia lich su.

Su lanh dao cua Dang trong cong tac
THADS dugc xac dinh trong nhiéu Nghi

1 Diéu 4 Hién phap nim 2013.
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quyét cia Pang ciing nhu trong H1en phép
va cac dao luat, van ban dudi ludt vé to chirc
va hoat ddng cuia cac co quan tu phap. Thong
qua cic van ban nay, Pang d thé hién quan
diém, duong 16i vé hoan thién thé ché, phan
cong, phan dinh chltc nang, nhiém vy, mbi
quan hé phdi hop, kiém soét giita cac co quan
nha nudc, t6 chuc trong hoat dong THADS.
Bao dam thi hanh moi ban an, quyét dinh
dan su; hinh phat tién, tich thu tai san, truy
thu tién, tai san thu loi bat chinh, xur 1y vat
chung, tai san, an phi va quyét dinh dan su
trong ban an, quyét dinh hinh su; phan tai
san trong ban an, quyét dinh hanh chinh cua
Toda an; quyét dinh cua Toa an giai quyét pha
san; quyét dinh xtr Iy vu vi¢c canh tranh cia
Hoi dong Xur 1y vu viéc canh tranh cé lién
quan dén tai san ctia bén phai thi hanh va
phan quyét, quyét dinh cta Trong tai thuong
mai luon ludén 12 mdi quan tim cta Pang
va Nha nuée. Do d6, Pang ludn dé ra chu
truong, chinh sach tao co ché bao dam ban
an, quyét dinh c6 hi¢u luc phap luat duoc thi
hanh trén thyc té. Chu truong dinh huéng 16n
nhat va tiéu biéu nhit vé co ché bao dam thi
hanh ban 4n, quyét dinh dugc thé hign trong
Nghi quyét s6 49-NQ/TW ngay 02/6/2005 vé
Chién luoc cal cach tu phap dén nam 2020
va sau ndy tiép tuc dugc tai khang dinh trong
Két luan s6 92-KL/TW ngay 12/3/2014 cua
B6 Chinh tri, d6 13: “Xdy dung co ché bdo
dam moi ban an cua Toa an co hi¢u lyc phap
ludt phai dwoc thi hanh, cdac co quan hanh
chinh vi pham bi xir Iy theo phdn quyét ciia
Toa dn phai nghiém chinh chdp hanh”. Mé&i
day, ngay 02/6/2021, tiép tuc 1am rd hon co
ché bao dam thi hanh ban 4n, quyét dinh,
Ban Bi thu dd ban hanh Chi thi sé 04-CT/
TW, ngay 02/6/2021 vé tang cudng su lanh
dao ctia Pang ddi vai cong tac thu hoi tai san
bi that thoat, chiém doat trong cac vu an hinh
su vé tham nhiing, kinh té. Mot trong nhitng
ndi dung quan trong lién quan dén cong

tac THADS ma Chi thi nay yéu cau, do la:
“Ndng cao trach nhiém va hiéu qua phéi hop
giita cdc co quan chicc ndng trong cong tac
thu hoi tai san bi tht thodt, chiém doat trong
cac vu an hinh su vé tham nhiing, kinh té;
xac dinh ro vai tro, trach nhiém cua co quan
kiém tra, thanh tra, kiém todn, co quan tién
hanh 6 tung, co quan THADS, ban chi dao
THADS cdc cap; kip thoi dp dung cdc bién
phadp thu giit, tam gik, ké bién tai san, dat
dai, phong toa tai khoan ngay trong qud trinh
kzem tra, thanh tra, klem todn, diéu tra, truy
16, xét xir. Toa an cdc cdp thwe hién nghiém
quy dinh cia phdp ludt vé chuyén giao ban
an, tai liu lién quan dén tai san bi ké bién,
phong toa; kip thoi dinh chinh, giai thich ban
dn va cdc kién nghi cia co quan THADS ¢6
tham quyén. Co quan THADS kip thoi xir Iy
theo phap ludt tai san da ké bién, phong tod,
tam gm trong qua trinh diéu tra, truy to xet
xit, dong thoi tich cuwe xdc minh, truy tim va
xw ly tai san trong giai dogn thi hanh an”.

Moi day nhat, Dai hoi Dang lan thir XIII
cling da xac dinh yéu cau “Tiép tuc doi méi
16 chirc, nang cao chat lwong, hiéu luc, hiéu
qua hoat dong va uy tin cua Toa an nhan da
(TAND), Vién kiém sdt nhan ddn (VKSND),
co quan diéu tra, co quan thi hanh dn va cdc
co quan, t6 chirc tham gia vao qud trinh té
tung tw phap” .

1.2. Bdo dim vé phdp ludt doi véi hoat
dong thi hanh dn din sw

Trén co s& quy dinh ctia Hién phép, “Bdn
dan, quyét dinh ciia TAND c6 hiéu luc phdp
ludt phdi dwoc co quan, t6 chire, cé nhén tén
trong; co quan, té chirc, cd nhdn hiru quan
phai nghiém chinh chdp hanh” (Diéu 106
Hién phap ndm 2013), Qudc hoi di théng qua
cac Luat, Bo luat bao dam vé mat phap ly cho
hoat dong THADS nhu Luat THADS nam
2008 da duoc stra d6i, bd sung nim 2014 (sau
day goi chung la Luat THADS); Bo luat T
tung dan sy nam 2015, Luat T tung hanh

2 Pang Cong san Viét Nam, Vin kién Dai hoi dai biéu toan qudc 1an thi XIII, Tap I, Nxb. Chinh tri Quéc gia Sy that, Ha
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chinh nam 2015, B0 luat Hinh sy nam 2015,
vi du:

- biéu 5 Luat THADS quy dinh: “Trong
qud trinh thi hanh én, quyén, loi ich hop phdp
ciia dwong sw, nguoi cé quyén loi, nghia vu
lién quan dwoc ton trong va dwoc phap luat
bdo vé”.

- Piéu 19 B luat TO tung dan sy nam
2015 (Bo luat T6 tung dan su) quy dinh vé
bao dam hiéu luc cta ban an, quyét dinh cua
Toa an nhu sau: “I. Ban dn, quyét dinh ciia
Toa an da co hiéu lyc phap ludt phai dwoc thi
hanh va phai dwoc co quan, té chike, ¢d nhdn
ton trong; co quan, 16 chire, cd nhan cé lién
quan phdi nghiém chinh chdp hanh. 2. Trong
pham vi nhiem vu, quyén han cua minh, Toa
an va co quan, 16 chirc duoc giao nhiém vu
thi hanh ban dn, quyét dinh cia Toa dn phdi
nghiém chinh thi hanh va chiu trach nhiém
truée phap ludt vé viéc thwc hién nhiém vy
do. 3. Toa an co quyen yéu cau co quan thi
hanh dan thong bao tién do, két qua thi hanh
ban dn, quyét dinh cia Toa dn. Co quan thi
hanh dn truc tiép t6 chire thi hanh ban dn,
quyét dinh ciia Toa an c6 trach nhiém tra loi
cho Toa an”.

- Bao dam cao nhét vé phap luat ddi véi
yéu cau thi hanh ban an, quyét dinh duogc thé
hién trong cic quy dinh vé trach nhiém hinh
su tai BO luat Hinh sy nam 2015 da duoc stra
doi, bd sung nam 2017 (B§ luat Hinh su) voi
nhiéu loai toi pham lién quan dén bao dam
hoat dong THADS nhu tdi khong thi hanh
an (Piéu 379), toi khong chap hanh an (Piéu
380) va toi can tré viéc thi hanh an (Piéu
381)...

Ban an, quyét dinh duogc bao dam thi
hanh theo trinh ty, thu tuc quy dinh cua phap
luat. Ban an, quyét dinh khong chi bét bude
thi hanh d6i v6i cac bén duong sy ma con dbi
véi cac co quan nha nudce trong trudong hop 1a
duong su ciing budc phai nghiém chinh chap
hanh nghia vu theo ban an, quyét dinh.

1.3. Bdio dim thi hanh ban dn, quyét
dinh béi sicc manh cwong ché ciia Nha nwéc

Néu nguoi phai thi hanh an khong tu
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nguyén thi hanh, ban 4n, quyét dinh duoc bao
dam thi hanh, cong 1y phai dugc thuc thi trén
thyc té thong qua cong cu 1a bd may cudng
ché ciia Nha nudc véi sirc manh quyén luc
ctia Nha nudc, cu thé:

- Diéu 9 Luat THADS quy dinh: “/. Nha
nuéce khuyén khich dwong sw tw nguyén thi
hanh dén. 2. Ngueoi phdi thi hanh dn cé diéu
kién thi hanh an ma khong tw nguyén thi hanh
thi bi cudng ché thi hanh én theo quy dinh
cua Ludt nay”. Cu thé, thdi han tu nguyén
thi hanh 4n 1a 10 ngay, ké tir ngay nguoi phai
thi hanh 4n nhan dugc quyét dinh thi hanh n
hodc dugc thong bao hop 1¢ quyét dinh thi
hanh an (khoan 1 Diéu 45 Luat THADS). Hét
thot han tu nguyén thi hanh an, nguoi phai thi
hanh 4n c6 diéu kién thi hanh 4n ma khong tu
nguyén thi hanh an thi bi cudng ché (khoan 1
Diéu 46 Luat THADS).

Viéce cudng ché c6 huy dong luc luong
ludn c6 sy tham gia phdi hop cia cac co
quan, t6 chirc c6 lién quan nhim dam béao
tinh cong khai, khach quan, bao v¢ quyén, loi
ich hgp phap cua cac bén nham ngin chin su
lam quyén ctua CHV, co quan THADS ciing
nhu ngan chin sy chong d6i cua ngudi phai
thi hanh &n. Theo do, viéc cudng ché thi hanh
an phai dugc CHV lap ké hoach can than
theo quy dinh cua phap luat, dac biét 1a trong
truong hop can huy dong luc 1u:0'ng thi (1)
Ké hoach cudng ché phai bao gdm cac noi
dung co ban nhu: tén nguoi bi ap dung bién
phap cudng ché; bién phap cudng ché can ap
dung; thoi gian, dia diém cudng che phuong
an tién hanh cudng ché; yéu cau vé luc luong
tham gia bao v€ cudng ché; ... (2) K& hoach
cudng ché phai duoc gui ngay cho VKSND,
co quan Cong an cung cap, Uy ban nhén dan
cap x4 noi to chirc cudng ché va co quan, to
chtic, ca nhan c¢o6 lién quan dén viéc cudng
ché thi hanh 4n. Co quan, t6 chirc, ca nhan
c6 lién quan c6 trach nhiém thyc hién theo
ké hoach, yéu cau ciia CHV; (3) Trong thoi
han 03 ngay lam viéc, ké tir ngdy nhan dugc
ké hoach cudng ché cta co quan THADS
cling cap, co quan Cong an co trach nhiém

NGHIEN CUU
S6 14 (486) THANG 7/2023 \_l.AP PHAP ‘ 13




NHA NUGC VA PHAP LUAT

xay dung ké hoach va 1ap phuong an bao vé
cudng ché. Co quan Cong an co trach nhiém
bb tri luc lugng, phuong tién can thiét dé gitr
gin trat tu, bao v¢ hién truong, kip thoi ngén
chan, xir Iy hanh vi tdu tan tai san, can tro,
chéng dbi viéc thi hanh an, tam gitr ngudi
chéng ddi, khoi td vu an hinh sy khi ¢6 dau
hiéu pham toi (Piéu 72 Luat THADS).

Thuc hién quy dinh cua Luat THADS, co
quan THADS d4 cuong quyét ap dung cac bién
phép cudng ché dbi véi cac truong hop co
diéu kién nhung khong ty nguyén thi hanh dé
bao dam thi hanh ban an, quyét dinh, bao dam
tinh nghiém minh cua phép luat. Viéc ap dung
bién phap bao dam, bién phap cudng ché luén
6 su kiém sat cia VKSND céac cap, su phoi
hop chit ché ctia chinh quyén dia phuong,
co quan Cong an va cac co quan chiic nang
¢6 lién quan... Theo théng ké ctia Bo Tu phap,
riéng trong nam 2021, cac co quan THADS da
ra 11.370 quyét dinh ap dung bién phap cudng
ché, trong d6 c6 7.814 truong hop cudng ché
khong huy dong luc luong, tang 327 so voi
cung ky nim 2020; s6 cudng ché c6 huy dong
luc lugng la 3.556 truong hop, giam 326
truong hop so véi cung ky nam 2020. Trong
sd viée da ra quyét dinh cudng ché co 1.356
truong hop duong sy da ty nguyén thi hanh an
trude khi to chiic cudng ché.

1.4. Bdio dim thi hanh bdn dn, quyét
dinh boi cac bién phap ché tai phap luat

Ché tai 1a mot trong ba bg phan cAu thanh
mot quy pham phap luat (gia dinh, quy dinh,
che tai). Trong do, quy pham phap luat 1a quy
tac xtr sy chung, c6 hiéu luc bat budc chung,
duoc ap dung lap di lap lai nhiéu 1an d6i véi
co quan, to chiic, c4 nhan trong pham vi ca
nuée hodc don vi hanh chinh nhét dinh, do
co quan nha nudc, ngudi c6 tham quyén quy
dinh trong Luat Ban hanh van ban quy pham
phép luat ban hanh va dugc Nha nudc bao
dam thuc hién*.

Ché tai 1a bo phan x4c dinh céc hinh

thtrc trach nhiém phép 1y khi c6 hanh vi vi
pham véi nhitng quy tic xtr sy chung duoc
ghi trong phan quy dinh va gia dinh cta quy
pham phap luat. Can ¢ vao tinh chét ctia cac
nhom quan hé xa hdi dugc phép luat diéu
chinh, ché tai duoc phan chia thanh nhiéu
loai nhu: ché tai hinh sy, ché tai hanh chinh,
ché tai dan su.

Trong hoat dong THADS, viéc xtr ly vi
pham ddi v6i nguoi phai thi hanh an; co quan,
to chure, ¢4 nhan va nguoi loi dung chirc vy,
quyén han ¢ ¥ can trd viée thi hanh 4n; CHV
¢ v khong t6 chire thi hanh an hodc c6 hanh
vi vi pham khac déu bi xem xét, xir 1y theo
quy dinh tai Didu 165 Luat THADS va céc
van ban phap luat khac c6 lién quan, theo do:

- Nguoi phai thi hanh an cé y khong chap
hanh ban an, quyét dinh; khong tu nguyén thi
hanh cac quyét dinh vé thi hanh an thi tuy
theo tinh chat va muc do vi pham ma bi xtr
phat vi pham hanh chinh (VPHC) hodc bi
truy ctru trdch nhiém hinh sy (TNHS) theo
quy dinh cua phap luat.

- Co quan, td chirc, ¢4 nhan khong thuc
hién cac quyét dinh vé thi hanh an thi tiy theo
tinh chat va mace do vi pham ma bi xtr phat
VPHC, néu gay thiét hai thi phai boi thuong;
néu 13 ca nhan thi con co thé bi xtr Iy ky luat
hodc bi truy ctru TNHS.

- Nguoi loi dung chuc vu, quyén han
) y can tr¢ viéc thi hanh an hodc ép budc
CHYV thi hanh an trai phap luat; pha huy niém
phong, tiéu dung, chuyén nhuong, danh tréo,
cAt giéu, huy hoai vat chung, tai san tam gitr,
tai san bi ké bién thi tiiy theo tinh chat, mirc
do vi pham ma bi xu 1y ky luat hoac bi truy
ctru TNHS; néu gy thiét hai thi phai boi
thuong.

- Thu truong co quan THADS c¢b y khong
ra quyét dinh thi hanh 4n hoic ra quyét dinh
vé thi hanh an trai phap luat; CHV khong thi
hanh ding ban an, quyét dinh, tri hoan viéc
thi hanh 4n, 4p dung bién phap cudng ché

3 Béo céo s6 387/BC-CP ngay 09/10/2021 ctia Chinh phu vé cong tac thi hanh 4n nam 2021, tr. 9.
4 Khoan 1 Piéu 3 Luét Ban hanh van ban quy pham phap luat nim 2015.
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thi hanh 4n trai phap luat; vi pham quy ché
dao duc cua CHV thi bi xu ly ky luat hodc bi
truy ciru TNHS; néu gay thiét hai thi phai boi
thuong theo quy dinh cta phap luat.

Céac hinh thirc ché tai phd bién c6 thé
duoc xem xét ap dung trong hoat dong
THADS, bao gom:

1.4.1. Bién phdp ché tai hanh chinh

Ché tai hanh chinh 13 b phan cia quy
pham phép luat hanh chinh (gid dinh, quy
dinh, ché tai) xac dinh bién phap xir Iy cua
Nha nude ddi véi ca nhan, td chirc ¢6 hanh
vi vi pham phép luat (VPPL) vé quan 1y nha
nudc ma khong phai 1a td1 pham, chua dén
mtc truy ctu TNHS.

Dé bao dam thi hanh ban an, quyét dinh
va tinh nghi€m minh cta phap luat, tuy thude
vao chu thé c6 hanh VPHC trong hoat dong
THADS ma ché tai hanh chinh ¢ thé phan
thanh hinh thtrc xtr phat VPHC ap dung dbi
véi ca nhan, co quan, td chirc va hinh thuc xir
Iy ky luat ap dung d6i véi CHV, Thu trudng
co quan co quan THADS, cu thé:

a) Xur phat vi pham hanh chinh

X phat VPHC 4p dung ddi v6i duong
su hoac céd nhan, co quan, td chic co hanh
vi VPHC trong hoat dong THADS. Xtr phat
VPHC trong THADS la hoat dong cua cac co
quan nha nuéc, ngudi c6 thim quyén ap dung
nhitng bi¢n phap xir phat do phap luat quy
dinh ddi véi cac ca nhan, co quan, t6 chirc
¢6 hanh vi VPPL (nhung chua dén murc phai
truy ciru TNHS) trong qué trinh thuc hién céac
quy dinh phap luat vé THADS. Luat THADS
tir Didu 118 dén Didu 121 c6 quy dinh ddi
v6i mot sd truong hop cu thé thi CHV dang
thi hanh cong vu c6 quyén xtr phat VPHC
khi dwong su khong thuc hién yéu cau hay
quyét dinh caa CHV. Viéc xtr phat VPHC
via ¢o tac dung ran de, gido duc va phong
ngtra nguoi vi pham khong thuc hién hanh vi
VPHC, vira 1a tién dé dé CHV tiép tuc thuc
hién céc trinh tu, tha tuc tiép theo dé thi hanh
an dat hi¢u qua.

Cu thé, trong qua trinh t6 chirc thi hanh
ban an, quyét dinh, néu duong sy ¢6 hanh vi
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chéng ddi, can trd viéc thi hanh 4n thi CHV,
Thu trudng co quan THADS cén cir quy dinh
vé tham quyén, mirc xir phat VPHC de XU
phat theo quy dinh. Theo dé, thim quyén xir
phat VPHC trong THADS dugc quy dinh tai
khoan 1 Piéu 163 Luat THADS, gébm: CHV
dang giai quyét viéc thi hanh an; Thu trudng
co quan THADS cép huyén; Tha truéng co
quan THADS cép tinh, Thi trudng co quan
thi hanh an cip quan khu.

Hanh vi VPHC trong THADS dugc quy
dinh tai Diéu 162 Luat THADS, vi du da nhan
gidy bdo, gidy triéu tap lan thir hai nhung
khong c6 mit dé thyc hién viéc thi hanh an
ma khong c6 1y do chinh d4ng; ¢d tinh khong
thuc hién quyét dinh ap dung bién phap khan
cap tam thoi cua Toa an hodc ban an, quyét
dinh phai thi hanh ngay; khong thuc hién
cong viéc phai 1am hoic khong cham durt thue
hién cong viéc khong dugc lam theo ban an,
quyét dinh; c6 diéu kién thi hanh an nhung ¢
tinh tri hoan viéc thyc hién nghia vu thi hanh
an; tau tan hogc 1am hu hong tai san dé khong
thuc hién nghia vu thi hanh 4n hoac dé trén
tranh viéc ké bién tai san; khong thuc hién
yéu cau cia CHV vé viéc cung cap thong tin,
giao gidy to lién quan dén tai san bi xur ly dé
thi hanh 4n ma khong c6 1y do chinh dang;
str dung trai phép, tiéu dung, chuyén nhuong,
danh trao, cat gidu hodc thay d6i tinh trang
tai san da ké bién nhung chua td1i muc bi truy
ctru TNHS; chéng dbi, can tré hay xui giuc
ngudi khac chéng d6i, can tro; co 1i noi,
hanh dong lang ma, xic pham nguoi thi hanh
cong vu trong thi hanh an; gay roi trat tu noi
thi hanh 4n hodc c6 hanh vi vi pham khac gay
tro ngai cho hoat dong THADS nhung chua
t61 muc bi truy ctru TNHS; pha huy niém
phong hoac huy hoai tai san da ké bién nhung
chua t6i mirc bi truy ctiru TNHS; khong chap
hanh quyét dinh cia CHV vé viéc khau trir
tai khoan, trir vao thu nhép, thu hoi gidy to c6
gia cua nguoi phai thi hanh an...

Muc xut phat VPHC trong THADS
duogc quy dinh tai khoan 2 Piéu 163 Luat
THADS, Diéu 52 Nghi dinh s 110/2013/
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ND-CP di duoc sira d6i, bd sung bdi Nghi
dinh s6 67/2015/ND-CP quy dinh vé hanh vi
vi pham quy dinh trong hoat dong THADS,
mirc thap nhét 1a canh céo hoic phat tién tir
500.000 dong dén 1.000.000 dong ddi voi
hanh vi nhu d3 nhan gidy béo, gidy triéu tap
1an tht hai cta nguoi ¢6 thim quyén thi hanh
an nhung khong dén dia diém ghi trong gidy
béo, gidy triéu tap ma khong co 1y do chinh
dang; muec tiép theo 1a phat tién tir 1.000.000
ddng dén 3.000.000 dong ddi voi mot trong
cac hanh vi nhu khong cung cap thong tin,
khong giao gidy to lién quan den tai san bi
xir Iy dé thi hanh an theo yéu cau cua nguoi
c¢6 thdm quyén thi hanh an ma khong co ly
do chinh dang; khong thong bao cho co quan
thi hanh 4n khi c6 thay doi vé dia chi va noi
cu tra; khong ké khai trung thuc tai san, diéu
kién thi hanh an; ... mac cao nhat 1a phat tién
tir 30.000.000 dong dén 40.000.000 dong ddi
v6i hanh vi khong thyc hién viéc phong téa
tai khoan cua nguoi phai thi hanh an theo
quyét dinh ctia ngudi c6 thim quyén thi hanh
an. Bién phap khéic phuc hiu qua bao gdm
budc khoéi phuc lai tinh trang ban dau da bi
thay d6i d6i voi hanh vi quy dinh tai diém
a khoan 4, diém a va diém b khoan 5 Diéu
52 Nghi dinh sé 110/2013/ND-CP di duoc
stra d6i, bo sung boi Nghi dinh sb 67/2015/
ND-CP.

b) Ap dung cdc bién phdp xit Iy ky ludt doi
véi Chdp hanh vién co quan THADS c¢6 VPPL
trong qud trinh t6 chitc thi hanh dn

CHV co quan THADS bao gbm CHV
cao cap, CHV trung cap, CHV so cdp 1a cong
chtrc nha nudc theo quy dinh tai khoan 1
cac DPiéu 5, 6, 7 Thong tu sb 03/2017/TT-
BTP ngay 05/4/2017 cua B truong Bo Tu
phap quy dinh chirc danh, ma sd ngach va
tiéu chuan nghiép vu cac ngach cong chirc
chuyén nganh THADS, dugc sira doi, bd
sung boi Thong tu s6 08/2020/TT-BTP ngay

28/12/2020 va Théng tu s6 06/2021/TT-BTP
ngay 14/10/2021. Do do6, theo quy dinh tai
Diéu 79 Luat Cén b, cong chirc ndm 2008
da stra d6i, bo sung nam 2019 (Luat Céan bo,
cong chirc) thi néu CHV c6 hanh vi VPHC
thudc truong hop bi xem xét xur 1y ky luat thi
c6 thé bi 4p dung mot trong cac hinh thirc ky
luat ddi véi cong chirc nhu sau: khién trach;
canh cao; ha bac luong; giang chuc; cach
chure; budc thdi viée. Hinh thirc giang chirc,
cach chirc chi ap dung di v6i cong chire gt
chuc vu 1anh dao, quan ly; hinh thirc ha bac
lwong chi ap dung ddi véi cong chirc khong
gitt chuc vu lanh dao, quan 1y. Cu thé, néu
CHYV gitt chue vu lanh dao, quan 1y (1a Thu
truong, Pho Thu truéng co quan THADS) thi
c6 thé bi 4p dung mot trong 05 hinh thirc xtr
Iy ky luat, bao gdm: khién trach, canh cdo,
giang chuec, cach chuc, bude thoi viéc. CHV
khong giit chiic vu lanh dao, quan 1y c6 thé
bi 4p dung mot trong 04 hinh thuc xu 1y ky
luat, bao gém: khién trach, canh céo, ha bac
luong, budce thoi viécs.

Nhitng bién phap xu 1y ky luat dbi véi
CHYV, Thu truong, Phé Thu trudng co quan
THADS néu c6 hanh vi vi pham trong qua
trinh t6 chirc thi hanh 4n nham ran de, ngin
ngua va xur ly ddi véi nhu’ng CHV lam dung
quyeén luc trong qua trinh t6 chuc thi hanh
an, anh huong dén quyén, loi ich hop phap
cua cac bén duong su va tinh ton nghiém ctua
phép luat.

1.4.2. Ap dung ché tai dan sw

Ché tai dan su la hau qua phap ly bat loi
ngoai mong mudn dugc ap dung dbi voi ngudi
c6 hanh vi vi pham trong quan hé dan sy khi
ho thyc hién, thuc hién khong dung cac nghia
vu déan su. Ché tai dan sy thuong lién quan
dén tai san (budc stra chira, boi thuong thiét
hai, khoi phuc lai tinh trang ban dau, hoan tra
lai cho nhau nhiing gi da nhan...).

DPé bao dam viéc t6 chac THADS duge

5 Xem thém Nguyén Vin Nghia (Chu bién), Luat sira d6i, bd sung mot sb didu ciia Ludt Can b, cong chirc va Ludt Vién
chtic nam 2019 va van ban huéng dan thi hanh (Mot s6 diém méi va lién hé quy dinh phép luat vé cong téc to chirc can bd

trong linh vuc THADS).
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thuc hién nhanh chong, hiéu qud, ding phap
luat, thé hién tinh nghiém minh cua phap
luat, néu CHV vi pham phap luat gay thiét hai
cling phai bi xem xét trach nhiém bdi thuong
thiét hai vé dan sy hodc trach nhiém hoan tra
lién quan dén trach nhiém bodi thuong cua
Nha nude.

Vé trach nhiém boi thuong thiét hai vé
dan sy, Diéu 13 Bo luat Dan sy nam 2015
(B0 luat Dan su) quy dinh: “Ca nhan, phap
nhan co quyén dan sy bi xam pham dwoc boi
thuong toan bo thiét hai, trie truong hop cdc
bén co thoa thuan khac hoac luat co quy dinh
khac”.

Ngoai ra, lién quan dén trich nhiém
boi thuong ctia Nha nudc trong hoat dong
THADS, néu CHV ¢6 hanh vi VPPL thudc
pham vi trach nhiém bdi thuong ctua Nha
nudc cling phai c6 nghia vu hoan tra sau khi
Nha nuéc thue hién trach nhiém boi thuong
thiét hai, cu thé:

- V& can ctr yéu cau bdi thuong trong
hoat dong THADS:

Vin ban 1am cin cir yéu cau bdi thuong
trong hoat dong THADS dugc quy dinh tai
Diéu 12 Luat Trach nhiém boi thuong cua
Nha nudc nam 2017 (Luat Trach nhiém bdi
thudng ctia Nha nudc), bao gdm: ban én,
quyét dinh ctia Toa an c6 tham quyén xéc
dinh rd hanh vi trdi phap luat cia nguoi thi
hanh cong vu; quyét dinh giai quyét khiéu
nai theo quy dinh cta phap luat vé THADS
chép nhan mot phan hodc toan b ndi dung
khiéu nai cua ngum khiéu nai; quyet dlnh
huy, thu hi, sira d01 bd sung quyét dinh vé
thi hanh an vi quyét dinh d6 dugc ban hanh
trai phap luat; quyét dinh xu 1y hanh vi VPPL
ctia ngudi thi hanh céng vu bi t6 cdo trén co
so két luan ndi dung t cdo theo quy dinh cua
phap luat vé t§ cao; vin ban cia Thi truong
co quan THADS c6 thidm quyén tra 16i chap
nhan khang nghi cua Vién kiém sat theo quy
dinh cua phap luat vé THADS; quyét dinh xtr
1y ky luat nguoi thi hanh cong vu do c6 hanh
vi trdi phap ludt; van ban khéc theo quy dinh
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ctia phap luat dap ung diéu kién quy dinh tai
khoan 5 Diéu 3 cua Luat Trach nhiém boi
thuong ciia Nha nudc.

- Pham vi trach nhiém boi thuong cua
Nha nudce trong hoat dong THADS:

Pham vi trach nhiém bdi thuong ctia Nha
nude trong hoat dong THADS dugc quy dinh
tai Diéu 21 Luat Trach nhiém bdi thuong cua
Nha nudce, cu thé: Nha nude co trach nhiém
bdi thuong thiét hai trong cac trudng hop
sau day: (1) Ra hoac khong ra mdt trong cac
quyét dinh sau day trai phap luat: thi hanh an;
huy, thu hoi, stra doi, bd sung quyét dinh thi
hanh an; 4p dung bién phap bao dam thi hanh
an; cudng ché thi hanh an; hoan thi hanh an;
tam dinh chi, dinh chi thi hanh an; tiép tuc thi
hanh an; (2) t6 chirc thi hanh hoic khong to
chte thi hanh mot trong cac quyét dinh néu
trén trai phap luat.

- Co quan gidi quyét boi thuong trong
hoat dong THADS dugc quy dinh tai khoan
1 Piéu 39 Luat Trach nhiém bdi thuong cua
Nha nudc bao gff)rn: Cuc THADS va Chi cuc
THADS.

- V& nghia vu hoan tra: Nghia vu hoan
tra cua nguo1 thi hanh cong vu dugce quy dinh
tai Diéu 64 Luat Trach nhiém bdi thuong cua
Nha nudc. Theo do, nguoi thi hanh cong vu
c6 16i gay thiét hai co nghia vu hoan tra cho
ngan sach nha nudc mot ph?m hodc toan bd
s6 tién ma Nha nude da boi thuong cho nguoi
bi thiét hai; truong hop c6 nhiéu ngudi thi
hanh cong vu cung gay thiét hai thi nhiing
nguoi do c6 nghia vu hoan tra tuong tng
v6i mitc d 16i ctia minh va thiét hai ma Nha
nude phai boi thudng. Mirc hoan tra va giam
muc hoan tra dugc quy dinh cu thé tir khoan
1 dén khoan 4 DPiéu 65 Luat Trach nhiém boi
thuong ciia Nha nude. Ngoai ra, dé phu hop
vo1 tinh nhan dao cua phap luat vé bao vé
quyén lgi cia phy nit va tré em, khoan 3 Diéu
68 Luat Trach nhiém boi thuong ctia Nha
nude di bd sung mot quy dinh méi lién quan
dén viéc thuc hién trach nhiém hoan tra; do
la truong hop nguoi thi hanh cong vu phai
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hoan tra 1a nguo1 dang nudi con nho dudi 36
thang tudi hodc phy nir dang mang thai thi
dugc hodn viéc hoan tra theo quyét dinh ctia
thi trudng co quan tryc tiép quan 1y nguoi thi
hanh cong vu gay thiét hai.

1.4.3. Ap dung ché tai hinh sy

Ché tai hinh sy 1a bo phan hop thanh cua
quy pham phap luat hinh sy, xac dinh loai va
gi6i han mirc d6 hinh phat c6 thé ap dung d6i
v6i nguoi thuc hién hanh vi pham tdi dugc
quy dinh trong quy pham phép luat hinh sy do.

Trong linh vyc THADS, ché tai hinh
su 13 bién phap nghiém khéc nhit ap dung
ddi vé6i cac hanh vi VPPL hinh su trong hoat
dong THADS duogc quy dinh tai Bo luat Hinh
su, vi du:

- Diéu 379. Toi khong thi hanh an: “I.
Nguoi ndo ¢é tham quyén ma cé y khéng ra
quyét dinh thi hanh dn hodc khéng thi hanh
quyét dinh thi hanh ban an, quyét dinh ciia
Toa an thuoc mot trong cdc truong hop sau
dady, thi bi phat cdi tao khéng giam giit dén
03 nam hodc phat ti tir 06 thang dén 03 nim:
a) Ba bi xir Iy ky ludt vé hanh vi ndy ma con
vi pham; b) Ddn dén nguoi bi két an, nguoi
phdi chdp hanh dn bé trén; ¢) Dan dén hét
thoi hiéu thi hanh an; d) Dan dén nguoi bi
két an, nguoi phai chdp hanh dn, nguoi cé
nghia vy thi hanh an tau tan tai san va khong
thi hanh dwoc nghia vu thi hanh an voi 6 tién
tir 50.000.000 dong dén dudi 200.000.000
dong...”.

- Diéu 381. Toi can trd viéc thi hanh 4n:
“I. Nguwoi nao loi dung chirc vu, quyén han co
Y can tro viéc thi hanh an thugc mot trong cac
truong hop sau day, thi bi phat cai tao khong
giam gitt dén 03 nam hodc phat tix tir 06 thdng
dén 03 nam: a) Dan dén nguoi bi két an, nguoi
phi chdp hanh dn bé tron; b) Dan dén hét thoi
hiéu thi hanh dn; ¢) Dan dén nguoi bi két dn,
ngueoi phai chdp hanh én, nguoi cé nghia vy thi
hanh én tau tan tai san va khong thi hanh dwoc
nghia vu thi hanh én véi sé tién tir 50.000.000
dong dén duwdi 200.000.000 dong; d) Gay thiét

hai tir 50.000.000 dong dén dwdi 200.000.000
dong...”.

- Piéu 380 B6 luat Hinh sy quy dinh vé
t6i khong chdp hanh an nhu sau: “/. Nguwoi
nao cé diéu kién ma khéng chdap hanh bdn dn
hoac quyét dinh cua Toa an da co hiéu luc
phap luat mac du da bi ap dung bién phap
cudng ché theo quy dinh ciia phdp ludt hodc
da bi xir phat VPHC vé hanh vi nday ma con
vi pham, thi bi phat ti tir 03 thing dén 02
nam. 2. Pham tgi thuoc mot trong cdc truong
hop sau day, thi bi phat tir tir 02 nam dén 05
nam: a) Chéng lai CHV hodc ngwoi dang
thi hanh cong vu, b) Dung thu doan tinh vi,
xdo quyét; ¢) Tau tan tai san. 3. Nguwoi pham
16i ¢6 thé bi phat tién tir 5.000.000 dong dén
50.000.000 dong”.

2. Mt s6 bat cap, han ché va kién nghi

Bén canh nhitng két qua dat duoc 1a co
ban thi cac co ché bao dam thi hanh ban én,
quyét dinh dan sy ctia Toa an trong thoi gian
qua ciing dd dan boc 16 nhimg bét cip, han
ché nhét dinh; cu thé:

Mot la, co ché bao dam vé chinh tri d6i
v6i cong tac quan 1y nha nude vé thi hanh
an. Theo Béo cao® ciia Ban chi dao cai cach
tu phap trong 8 nim thuc hién Chién lugc
cai cach tu phap (2005-2013) cho théy, cac
chu truong cua Pang vé cai cach tu phap
no6i chung, cai cach tu phap trong linh vuc
THADS noéi riéng van con han ché, bat cap
nhu: viéc 1anh dao va chi dao nghién ctru thuc
hién mot sé chu truong ciia Nghi quyét s 49-
NQ/TW vé ddi méi, hoan thién co ché lanh
dao cua Pang ddi véi cong tac tur “phap con
cham, chua toan dién; cong tac trién khai, to
churc thuc hién mot sb nhiém vu cai cach tu
phap thiéu déng bd, chua theo ding 1 trinh
dé ra. Con nhiéu nhiém vu quan trong cua
Chién lugc cai cach tu phap chua dugc thuc
hién. C6 mot sb van dé khi trién khai thuc
hién con y kién khac nhau nhung chua dugc
két luan rd, hodc mot sb van dé két luan chua
dung dinh hudng cua Chién lugc cai cach tu

6 Béo cio s6 35-BC/CCTP, ngay 12/3/2014 ciia Ban Chi dao Cai cach Tu phap vé Tong két 8 nam thuc hién Nghi quyét

s6 49-NQ/TW ciia Bé Chinh tri.
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phap... Vi duy, trong qua trinh thyc hién chu
truong chuan bi diéu kién vé can bd, co so
vat chat dé giao cho B9 Tu phap giup Chinh
phu théng nhat quan 1y cong tac thi hanh 4n,
do con nhiéu y kién khac nhau nén thuc hién
chua c6 két qua; chua co co ché dam bao vai
tro cua TAND trong linh vuc thi hanh an,
gitta hoat dong xét xur v6i thi hanh an co6 sy
cét khiic, tach rdi. Vi vay, TAND khong nim
duoc tinh hinh va két qua thi hanh an, khong
phat hién kip thoi va chua gén trach nhiém
dbi voi nhitng han ché, sai sot cia ban 4n,
quyét dinh c6 hiéu luc phap luat.

Dé khic phuc nhiing han ché néu trén,
Két luan s6 92-KL/TW ngay 12/3/2014 cua
Ban Chip hanh Trung wong vé tiép tuc thuc
hién Nghi quyét s6 49-NQ/TW di yéu cau:
Dung viéc thuc hién chu truwong “chuan bi
diéu kién vé can bé, co sé vat chat dé giao
cho Bo Tuw phdp givip Chinh phii thong nhdt
quan ly cong tac thi hanh an” néu trong Nghi
quyét s6 49-NQ/TW. Tiép tuc thuc hién mé
hinh t6 chite cdc co quan thi hanh dn nhi
hién nay. Tang cwong trach nhiém, quyén
han cia Toa dn nhan dan va Uy ban nhdn
dan dia phwong trong cong tdac thi hanh an.

Tuy nhién, ké tir khi c6 Két luan s6 92-
KL/TW (nim 2014), mot s6 chu truong 16n
vé cong tac quan 1y nha nudc vé thi hanh
an van chua dugc thé ché hoa. Cu thé, Luat
THADS nam 2008 da duoc sira d6i, bd sung
tir nam 2014; Bo luat T6 tung dan sy nim
2015; Luat T6 chic Toa 4n nhan dan nim
2014; ... dugc ban hanh cung thoi diém véi
Két luan sb 92-KL/TW, la nhitng van ban
quy dinh truc tiép hodc c6 lién quan nhat vé
td chirc bd may; nhiém vy, quyén han cua
TAND va UBND trong cong tic THADS;
co ché bao dam thi hanh ban an, quyét dinh
ctia Toa an nhung dén nay van chua dugc sira
d6i, bd sung. Ngoai ra, vian ban c6 lién quan
truc tiép va thé hién tinh than cua Két luan sb
92-KL/TW vé trach nhiém cta Uy ban nhan
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dan trong cong tac thi hanh 4n dugc quy dinh
tai Thong tu lién tich s6 05/2016/TTLT/BTP-
BCA-BTC-TANDTC-VKSNDTC ngay
19/5/2016 cia lién Bo gom Bo Tu phap, Bo
Cong an, B Tai chinh, TAND téi cao va
VKSND ti cao quy dinh hoat dong cua Ban
Chi dao THADS. Tuy nhién, dén nay, Thong
tw nay cling chua duoc sua d6i, bd sung theo
tinh than cua Két luan sd 92-KL/TW.

Ngay tur dau nam 2021, Pai hoi XIII cua
Pang di dit ra yéu cau tiép tuc ddi méi to
chure, nang cao chét lugng, hiéu luc, hiéu
qua hoat dong va uy tin cia TAND, VKSND,
co quan diéu tra, co quan thi hanh an va céac
co quan, t6 chtrc tham gia vao qué trinh t6
tung tu phap’. Pac biét ngay 09/11/2022, Ban
Chap hanh Trung wong di ban hanh Nghi
quyét sb 27-NQ/TW vé tiép tuc xay dung
va hoan thién Nha nudc phap quyén XHCN
Viét Nam trong giai doan méi da khing dinh:
“Hoan thién co ché ndng cao chat lwong,
hiéu qua THADS, hanh chinh theo huong rut
ngdn thoi gian, giam thiéu chi phi. Nang cao
hiéu qua phoi hop giita cdc co quan trong thi
hanh an hinh sy, dan sw va hanh chinh”.

Nhu vay, cung véi van kién Pai hoi XIII
cua Pang (nam 2021), Nghi quyét s6 27-
NQ/TW (nam 2023) da tlep tuc khang dinh,
cung cb co ché bao dam vé chinh tri d6i voi
cong tac THADS. Dé sy bao dam nay phat
huy hiéu qua trén thyc té thi cac chu truong
nay can sém thé ché hoa thong qua viéc sém
stra d6i, bd sung hoac ban hanh mdi Luat
THADS thay thé Luat THADS niam 2008 da
duoc stra ddi, bo sung 2014 va cac Luat khac
c6 lién quan.

Hai la, co ché bao dam vé thé ché trong
thi hanh béan an, quyét dinh cua Toa an. H¢
thong phap luat vé THADS ciing kha day du,
toan dién®. Tuy nhién, cac vin ban huéng dan
thi hanh Luat THADS van con nhiéu mau
thuan, chong chéo, chua phi hop véi thyc té
hodc con nhitng khoang tréng phép 1y da gay

7 Pang Cong san Viét Nam, Van kién Dai hoi dai biéu toan qudc 1an thir XIII, Tap I, Nxb. Chinh tri Qudc gia Sy that, Ha

Noi 2021.

8 Vi du nhu: Bo ludt TS tung dan sy nam 2015; Luat THADS; B6 luat Dan sy; Luat T4 tung hanh chinh nam 2015. ..
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kho khan, vuéng mic cho cong tic THADS,
lam giam hiéu lyc, hi¢u qua thi hanh ban
an, quyét dinh. Vi du, phap luat Ve THADS
va phap luat vé ngan hang, cac t6 chirc tin
dung khéac chua quy dlnh cu thé trach nhiém
cua ngan hang, cac t6 chuc tin dung khac
trong viéc cung cap thong tin vé tai khoan
cua nguoi phai THADS cho Thira phat lai va
nguoi dugc thi hanh an...°

Ngodi ra, con co sy khong théng nhat
gitta Luat THADS véi cac van ban phap
luat khac nhu quy dinh chua thong nhat giira
Bo luat T tung dan sy ndm 2015 va Luat
THADS 1a mét vi dy. Nhimng ban an, quyét
dinh cua Toa an cép so tham duoc thi hanh
ngay, mic du cé thé bi khang céo, khang
nghi dugc quy dinh tai khoan 2 Piéu 2 Luat
THADS, bao gom: ban an, quyét dinh vé cép
dudng, tra hrorng, tra cong lao dong, tro cap
thoi viée, trg cAp mét viée lam, trg cap mat
strc lao dong hodc bdi thudng thiét hai vé tinh
mang, stc khoe, ton that vé tinh than, nhan
nguoi lao dong tro lai lam vigce; quyét dinh ap
dung bién phap khin cip tam thoi. Trong khi
d6, theo khoan 2 Piéu 482 B luat T6 tung
dan sy thi ngoai nhimng ban an, quyét dinh
ctia Toa an cdp so tham duogc thi hanh ngay,
mic du c6 thé bi khang céo, khang nghi nhu
dd duoc quy dinh tai khoan 2 Diéu 2 Luat
THADS, con ¢6 mot sd ban an, quyét dinh
cua Toa an cép so tham duoc thi hanh ngay,
mac du co the bi khang céo, khang nghi gom
ban an, quyét dinh ciia Toa an cap so tham vé
bao hiém x4 hoi, bao hiém that nghiép, bao

hiém y té, quyét dinh vé tinh hop phap cua
cugc dinh cong'.

Do d6, can sém nghién ctru stra doi, bd
sung bao dam tinh thong nhat, kha thi giita
quy dinh cua Luat THADS véi cac van ban
huéng dan thi hanh va véi nhitng van ban
phéap luat chuyén nganh khac co6 lién quan.
Dé khong bi lac 1au va théng nhat voi cac
Luat khac dugc ban hanh sau, pham vi ban
an, quyét dinh dwoc thi hanh trong Luat
THADS can dugc stra ddi va quy dinh theo
hudng mo, tirc 1a ngoai viéc liét ké tat ca cac
ban 4an, quyét dinh duoc thi hanh theo quy
dinh truyén thong, can bd sung thém quy
dinh: “va cac ban an, quyét dinh, tai liéu khac
theo quy dinh cta phap luat™'.

Ba la, vé co ché bao dam hiéu luc thi
hanh ddi véi ban 4n, quyét dinh hanh chinh.
Hién nay, viéc thi hanh ban an, quyét dinh
hanh chinh trong trudong hop Toa an chip
nhan yéu cau cta nguoi khoi kién con nhiéu
han ché, két qua thi hanh khong cao, thoi gian
thi hanh an kéo dai'%. Tinh trang co quan nha
nudc, ngudi cd thim quyén trong co quan
nha nudc l1a nguol phai thi hanh 4n hanh
chinh nhung vi pham nghia vu thi hanh an
hanh chinh con phd bién va c¢6 xu hudng gia
tang theo tung nam'®. Nguoi phai thi hanh an
hanh chinh con “chay i”, kéo dai thoi gian thi
hanh 4n, trung binh kéo dai tir 2 dén 3 nam
1a trén 50%, c4 biét van con nhiéu ban 4n,
quyét dinh cta Toa 4n di c¢6 hiéu luc gan 10
nam hodc trén 10 ndm nhung nguoi bi kién
van khong thi hanh 4n'. Ngoai ra, rit it co

9 Nguyén Minh Tuin va Pham Thi Dao, Thyc trang ton dong an dan su va cac kién nghi giai quyét, Tap chi Nghién ctru
Lap phap s6 17 (321), thang 9/2016 hodc xem: http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx tintucid=208649.

10 Xem thém Nguyén Vin Nghia, Toéng cuc THADS, Bé Tu phap, Hoan thién quy dinh cuia phap ludt v& x4c dinh béan 4n,
quyét dinh dugc thi hanh theo thi tuc THADS, Tap chi Nghién ctru Lap phap, sb 8(360) T4/2018, tr. 37.

11 Xem thém Nguyén Vin Nghia, tldd, tr. 39.

12 Lé Viét Son, Thi hanh 4n hanh chinh & Viét Nam - Ly luan va Thuc tién, Truong Dai hoc Luat Tp. Hd Chi Minh, tr.

130-132.

13 Vi dy, trong hai nam 2018 va 2019, s6 vu viéc chua thi hanh xong vugt qua 50 % téng s6 ban an, quyét dinh ctua Toa an
phai thi hanh, cu thé nam 2018 thi hanh xong 139 ban an, quyét dinh trén téng s6 363 ban an, quyét dinh phai thi hanh, dat ty
18 38%, van con 224 ban an, quyét dinh chwa thi hanh xong; nam 2019 14 thi hanh xong 298 ban an, quyét dinh trén téng sb
637 ban 4n, quyét dinh phai thi hanh, dat ty 18 47%, vn con 339 ban an, quyét dinh chua thi hanh xong; Lé Viét Son, tldd,

tr. 130.
14 Lé Viét Son, tldd, tr. 131-132.
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quan nha nudc, nguoi ¢ tham quyén trong
co quan nha nudc ap dung cac bién phap xu
1y vi pham trong thi hanh 4n hanh chinh d¢
xtr 1y co quan, c4 nhan vi pham vé thi hanh
an; rat it nguoi bi xtr Iy hinh su vé t6i khong
Chélp hanh, can tr¢ viéc thi hanh an du cé
hanh vi chdng d6i quyét liét, kéo dai, nghiém
trong; hiém ¢6 can bo, cong chuc bi xur Iy ky
luat vi khong thi hanh an hodc khong t6 chirc
thi hanh an'>.

Do do, mdt trong céc gidi phap cho
nhitng bat cap néu trén do la can sira d6i cac
quy dinh cta Luat T tung hanh chinh theo
hudng hoan thién quy trinh budc thi hanh
ban 4n, quyét dinh hanh chinh gin véi cac
co ché bao dam thi hanh 4n hanh chinh; Stra
d6i, bo sung cac ché tai xir 1y vi pham trong
thi hanh an hanh chinh theo huéng nghiém
khic hon d6i v6i nhitng to chtc, ca nhan vi
pham nghia vu thi hanh 4n hanh chinh. Trén
co so dé nghi cia Toa an, Vién kiém sat, co
quan THADS hoac nguoi dugc thi hanh an
hanh chinh, ngudi c6 thim quyén trong co
quan nha nudc ap dung céac bién phap xu ly
dugc quy dinh bao gom: xu 1y ky luét, truy
ctru TNHS va cac bién phap xu 1y khac d6i
voi nguoi vi pham nghia vy thi hanh 4n hanh
chinh. Bén canh d6, can sém b6 sung, sua ddi
mot s6 quy dinh cua phéap luat vé bién phap
quy ciru TNHS trong xir 1y vi pham vé thi
hanh an hanh chinh theo huéng mé rong chu
thé bi truy ctru TNHS 14 phap nhan (thuong
mai va phi thuong mai); b sung thém cac
hanh vi VPPL trong thi hanh &4n hanh chinh
nhu: hanh vi hay hoai, gay thiét hai, lam mét
cong dung sir dung cta tai san 1a d6i tuong
thi hanh 4n; hanh vi tir chdi hd tro cho co
quan c6 thim quyén thyuc thi viéc thi hanh

NHA NUGC VA PHAP LUAT

an; huy hoai, che giéu hodc chiém doat dbi
tuong trong thi hanh 4&n ma ban an ctua Toa
an da dé cap,...'°

Bén la, co ché bao dam thi hanh ban 4n,
quyét dinh théng qua ap dung céc bién phap
cudng ché THADS. Cudng ché THADS la
viéc sur dung quyén luc nha nudce thuc hién
cac bién phap cudng ché theo quy dinh cua
phap ludt THADS nham bao dam thi hanh
trén thuc té cac quyén, nghia vu di duogc xac
dinh trong ban an, quyét dinh cua Toa an.
Do d6, cudng ché THADS cé vai tro va ¥
nghia quan trong trong viéc bao dam thi hanh
ban an, quyét dinh. Tuy nhién, thuc t& thoi
gian qua cho thay quy dinh vé cac bién phap
cudng ché THADS van con nhiéu han ché,
bét cap. Vi dy, Luat THADS chua c6 diéu
khoan nao quy dinh vé nguyén tic cudng ché
THADS hoic dan chiéu t6i cac nguyén tic
chung ctia phap luat vé THADS trong cudng
ché THADS. Ngoai ra, nhiéu van d¢ moi
dugc quy dinh trong BLDS vé quyén hudng
dung, quyén bé mat, quyén ddi voi bat dong
san lién ké chua duoc cu thé hoa trong cac
quy dinh vé cudng ché THADS...

Do d6, can nghién ctru stra ddi, bd sung
toan dién, sdu sic cac bién phap cudng ché
trong Luat THADS trén co s¢ thong nhat véi
cac quy dinh vé trach nhiém thuc hién nghia
vu trong BLDS; tang cuong vai tro cua Toa
an, cac co quan tién hanh té tung va chinh
quyén dja phuong trong qué trinh cudng ché
THADS...

Néam la, vé co ché bao ddm thi hanh ban
an, quyét dinh thong qua cac ché tai duoc ap
dung trong linh vuc THADS. Thuc té thoi
gian qua cho thay, cac bién phap ché tai trong
linh vuwc THADS chua thuc sy hiéu qua va

15 Viduy, trong 03 nam tir nam 2015 dén nam 2017, s6 vu viée thi hanh an chua xong cia UBND va Chu tich UBND cac
cép lién quan dén quyét dinh hanh chinh, hanh vi hanh chinh 1a rat 16n (ndm 2015 13 22 truong hop, nim 2016 1a 34 truong
hop, ndam 2017 1a 50 truong hop) nhung khong c6 truong hop nao can bo, cong chure bi xir Iy ky luat, bi truy ciru TNHS do
vi pham nghia vu thi hanh an hanh chinh (Béo c4o s6 164/BC-CP ngay 10/5/2018 ciia Chinh phu v& viéc chap hanh phap
luat TTHC trong giai quyét cac vu 4n hanh chinh, thi hanh cac ban an, quyét dinh ctia Toa 4n dbi véi quyét dinh hanh chinh,
hanh vi hanh chinh cta Chu tich UBND, UBND, Ha Noi, tr. 10); Lé Viét Son, tldd.

16 Lé Viét Son, tldd, tr.173-174.
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chua du stre ran de. Vi dy, trong truong hop
vi pham nghia vu ké khai tai san, Diéu 44
Luat THADS quy dinh vé nghia vy ctia nguoi
phai thi hanh an trong viéc cung cép thong
tin, diéu kién thi hanh an nhu sau: Ngudi phai
thi hanh an c6 nghia vu ké khai trung thuc
tai san, diéu kién thi hanh an; cung cip day
du tai liéu, gidy to ¢ lién quan dén tai san
ctia minh khi c¢6 yéu cau cua ngudi c6 thim
quyén va chiu trach nhiém trudc phép luat vé
n6i dung ké khai d6. Quy dinh nay rat kho dé
thue hién hiéu qua trong thuc té; boi 18, viéc
thi hanh an thuong anh huéng dén quyén loi
cua nguoi phai thi hanh an. Do vay, ho thuong
tron tranh, khong ty nguyén thuc hi¢n nghia
vu ciing nhu cung cap thong tin khi CHV yéu
cau. Bé xir Iy nhirng trudong hop nay, trude
day, Diéu 52 Nghi dinh s6 110/2013/NB-CP"”
quy dinh mirc xtr phat d6i véi hanh vi khong
ké khai trung thyc tai san, diéu kién thi hanh
an 1a tir 1 triéu dén 3 triéu d@)ng, murc phat
nay sau d6 ciing dugc ghi nhan trong Nghi
dinh s6 67/2015/ND-CP'8 va hién nay ciing
tiép tuc quy dinh lai murc phat nay (khoan 2
Diéu 64 Nghi dinh s6 82/2020/ND-CP)". C6
thé thdy muc xtr phat nay chua di nghiém
khic dé rin de nguoi phai thi hanh an va hién
nay chua c6 ché tai nao khac du strc ran de
d6i voi viéc nguoi phai thi hanh an khong
ké khai, ké khai khong trung thuc hoac cung
cp khong day du thong tin vé tai san, thu
nhdp cua ho®. Hon nita, viéc xtr phat hanh
chinh v&i muc phat tién néu trén lai khong
thugc tham quyén cia CHV nén CHV truc
tiép thi hanh ban an, quyét dinh khong thé
tryc tiép tién hanh xir phat ma phai dé nghi

Cuc truong Cuc THADS 1a nguoi co tham
quyén ra quyét dinh xt phat VPHC. Do 4o,
viéc thi hanh an c6 nguy co bi kéo dai vi phai
cho thuc hién cac tha tuc hanh chinh va thoi
gian dé Cuyc truéng Cuc THADS nghién ciru
trude khi ra quyét dinh xtr phat VPHC.

Pé rat ngan thoi gian to chic thi hanh
an va bao dam hiéu luc thi hanh ban an,
quyét dinh can thyc hién dong thoi cac giai
phap nhu: (i) Stra ddi, bd sung Nghi dinh
s 82/2020/ND-CP theo hudng ting miic
tién xtr phat cao hon nham bao dam tinh rin
de, ngan ngtra hanh vi vi pham trong linh
vuc THADS; (ii) Tang thim quyén xir phat
VPHC cho CHV dé ho chu dong xir ly, giai
quyét viec THADS; (iii) Can kién quyét
ap dung cac bién phap cudng ché, xir phat
VPHC lam co so dé xuat xu 1y hinh sy va
xét xir cong khai cac toi khong chdp hanh
an (Diéu 380) va tdi can trd viéc thi hanh
an (Piéu 381) Bo luat Hinh sy ddi vai cac
hanh vi khong chap hanh ban 4n, quyét dinh
cia Toa 4n va ¢b y can trd viée thi hanh
an; (iv) Xem xét bo sung mot s6 hanh vi
ma nguoi phéi thi hanh an c6 tinh tiu tan
tai san, chuyen doi, chuyen nhuong, tang
cho, thé chép, bao lanh, cim cb tai san cua
minh cho nguoi khac,... vao mot trong céac
toi danh dugc quy dinh tai B luat Hinh su
(vi du Piéu 380 vé toi khong chap hanh an
hodc Diéu 385 vé toi vi pham niém phong,
ké bién tai san, phong toa tai khoan) nhim
nang cao tinh rin de nghiém khic, c6 co s
phép 1y xtr 1y d6i voi cac hanh vi vi pham
trong linh vuc THADS, bdo dam tinh hi¢u
qua thi hanh d6i voi ban an, quyét dinh m

17 Nghi dinh sb 110/2013/NB-CP, ngay 24/9/2013 ctia Chinh phii quy dinh xir phat VPHC trong linh vyc bd trg tu phap,
hanh chinh tu phap, hon nhan va gia dinh, THADS, pha san doanh nghiép, hop tac xa.
18 Nghi dinh s 67/2015/ NB-CP, ngay 14/5/2015 ciia Chinh phua vé sira ddi, bd sung mot sé didu cia Nghi dinh sb

110/2013/ND-CP ngay 24/9/2013.

19 Nghi dinh s 82/2020/ND-CP, ngay 15/7/2020 cta Chinh phu thay thé cho Nghi dinh s 110/2013/ND-CP va Nghi dinh

6 67/2015/ND-CP.

20 Nguyén Vin Nghia va Hoang Thi Thanh Hoa, X4c minh diéu kién thi hanh 4n - Mot s bat cap tir thyc tién, https://thads.
moj.gov.vn/noidung/tintuc/Lists/NghienCuuTraoDoi/View Detail.aspx?ItemID=912;

Lé Vinh Chau, Hoan thién phap luat vé xac minh diéu kién thi hanh 4n nhim nang cao hiéu qua THADS, https://thads.moj.
gov.vn/tuyenquang/noidung/tintuc/lists/nghiencuutraodoi/view_detail.aspx?itemid=198.
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1. Khai quat vé condotel

Tém tit:

Du thiéu khung phap 1y didu chinh, cac giao dich condotel hién van
dang duoc thuc hién kha phd bién v6i nhiéu hinh thic, vuot troi
la cac giao dich mua ban condotel. Twong ty nhu mua ban cac san
pham bt dong san khac, mot trong nhfmg dong Iuc thuc ddy nguori
mua tham gia giao dich 1a quyén duoc cap glay chirng nhan quyen
so hitu can hd condotel. Tuy vay, phap luat vé chu‘ng nhan quyen
so hiru can hd condotel cho bén mua con nhiéu vudng méc, bat
cap; didu d6 khong chi anh huong dén quyén, loi ich hop phép cua
cac bén tham gia giao dich ma con lam anh huong dén hiéu qua thi
treong cling nhu co hoi thu hut dau tu tai Viét Nam trong linh vic
nay. Trong pham vi bai viét nay, cac tac gia tap trung lam r0 nhitng
vuéng méc, bat cap cua phap luat vé chlrng nhan quyén sé hiru can
ho condotel cho bén mua va dua ra cac kién nghi hoan thién.

Abstract:

Although there is a lack of a condotel legal framework in Vietnam,
condotel transactions are still being carried out quite common in
various types, especially condotel sales. Similar to the sale of other
real estate products, one of the motivations for buyers to join the
transaction is the rights to be granted a certificate of ownership of
condotel apartments. However, the legal regulations on certification
of ownership of condotel apartments for buyers still reveal several
problems and inadequacies. They not only affect the legitimate
rights and interests of the parties to the transaction but also affect
the market efficiency as well as the opportunity to attract investment
into this field in Vietnam. Within this article, the authors focus
on clarifying those problems and inadequacies, thereby give out a
number of recommendations to solve them.

nghi dudng véi da muc dich st dung, vira

Condotel 1a mot san pham bat dong
san nghi duong du nhép tr nwdc ngoai vao
Viét Nam. V& mat nglt nghia, condotel 1a
tr viét tit cua Condo (can ho) va Hotel
(khach san) — mot san phém bat dong san

dé ¢, vira cho luu trii du lich (nha nghi,
khach san, resort). N6i cach khac, theo
nghia tiéng Viét, co thé xem condotel nhu
mot dang nha & két hop véi nha nghi, khach
san, resort!, 1a su két hop gitra can ho chung

1 L& Thi Bich Chi, Truong Trong Hiéu (2022), Nhan dién rui ro phap ly ddi voi giao dich v& condotel, Tap chi Nha nudc

va Phép luat sb 3(407)2022, tr.29.
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cu va khach san? Ciing 13 mot loai hinh bat
dong san nhung Luat Kinh doanh bat dong
san, Luat Nha ¢, Luat Dat dai chua c6 dinh
danh hodc quy dinh lién quan dén dinh danh
loai hinh condotel?, chua xut hién va ton tai
chinh thtrc trong quan 1y nha nudc bang phap
luat d6i voi thi truong condotel®. Luat Nha &
nam 2014 dinh nghia: “Nha ¢ la cong trinh
xday dung voi muc dich dé ¢ va phuc vu cac
nhu cau sinh hoat ciia hé gia dinh, ca nhan”
(khoan 1 Piéu 3). Quy dinh vé phan loai nha &
no6i chung va phan loai nha & thwong mai néi
riéng ctia Luat Nha ¢ nam 2014 khong dé cap
dén céc loai hinh nha & 1a can hd condotel,
shophouse, resort... Nhu vay, condotel khong
phai 1 nha & truyén thong va khong thude doi
tuong diéu chinh cia phap ludt nha 6.

So v&i cac san pham bat dong san truyén
théng khac, condotel duoc nhan dién boi cac
tiéu chi sau:

(i) Condotel 1a loai bat dong san da cong
nang, da muc dich (vira c6 chlic nang cua
mot can ho, vira c6 chirc nang cia mgt khach
san), dua vao tinh ndng nay, hoat dong kinh
doanh condotel c6 thé gin véi chinh tai san
(thong qua gia tri tang thém theo thoi gian),
c6 thé gin voi hoat dong khai thac cong
dung cua tai san;

(i1) Chu s¢ hiru st dung can ho ciia minh
dé nghi dudng, vira c6 thé sir dung dé kinh
doanh luu tra thu 1gi nhuén;

(iii) Condotel phai duoc thiét ké va xay
dung theo tiéu chuén cia mét can ho kém
theo nhirng dich vy, tién ich cia mgt khach
san; dugc quan ly, van hanh, khai thac theo
quy trinh dat phong khéch san;

(iv) Vé ciu tric khong gian, condotel co
thé 1a mot can ho chung cu duge hudng cac
dich vu khach san trong mot to hop khach san

hodc phong khach san thudc quyén s hitu ca
nhan (nhu s6 hitu cin hd chung cu), ¢6 thé ton
tai tach biét trong mot du an chi cé duy nhét
condotel hoic ddng thodi véi cac loai hinh bat
dong san c6 cong nang st dung khac nhau
nhu khach san, trung tdm thuong mai phic
hop, vui choi giai tri. Do d6, condotel c6 thé
thudc s& hiru doc lap cua mdt chu thé nhat
dinh nhung chu s¢ hitu condotel ¢ thé thoa
thun cac hinh thire kinh doanh tim kiém loi
nhuan trong thoi gian khong st dung can ho.

(v) Khi mua mdt can h¢ condotel, nguoi
mua s& ky mot théa thuan néu rd cac diéu
khoan vé quyén s¢ hitu riéng — chung trong
tda nha, trong d6 c6 ndi dung dong ¥ véi cac
diéu kién dé dam bao cho can hd hoat dong
gidbng nhu mot khu nghi dudng. Diéu nay
d6i khi tao ra nhiing gidi han dé chu so hitu
song trong mot cin ho toan thoi gian®. Tuy
vay, nhitng gidi han 6 khong lam thay doi tu
cach sé hitu condotel cua ngudi mua.
2. Phap luit vé chirng nhin quyén sé hiru
condotel ciia bén mua

2.1. Vé déi twong va pham vi sé hivu

V& khia canh tai san, condotel 1a tai san
hiru hinh, gan lién véi dat dai, duoc xdy dung
tai mot vi tri nhat dinh, trén mot thira dat nén
condotel thudc loai tai san la cong trinh xay
dung gin lién voi dat dai dugc quy dinh tai
diém b khoan 1 Diéu 107 B luat Dan sy ndm
2015. Va ro rang, condotel 1a mot loai bat
dong san nén quyén cua chu so hitu condotel
dugc ghi nhan thong qua viée duge cap gidy
ching nhan. No6i cach khéc, viéc condotel
dugc cp gidy chimg nhan phan anh su cong
nhan va bao hd quyén tai san ciia Nha nudc
trén co s dap ung nhitng diéu kién do phap
luat quy dinh boi v6i cac tai san la bat dong
san, quyén cta chii thé c6 quyén dugc ghi

2 Doan Trung Kién, Pham Thi Giang Thu (2020), X4 hoi hién dai va nhiing vén d& dit ra cho linh vuc phép luét kinh té -
tai chinh, Ky yéu Héi thao khoa hoc cip Bo “Nhiing van d& 1y luan hién dai v& nha nudc va phap luat” do Truong Dai hoc
Luat Ha Noi va Khoa Luét Dai hoc Qudc gia Ha Noi té chire ngay 15/12/2020, tr.4.

3 Tran Viét Long, Nguyén Vian Ti (2020), M6t s6 van d& phap 1y vé “condotel” & Viét Nam hién nay, Tap chi Phap luat

va Thyc tién, sb 42/2020, tr.54.

4 Nguyén Thi Nga (2019), Nhiing van d& phap 1y va thuc tidn vé kinh doanh condotel & Viét Nam hién nay, Tap chi Ludt

hoc 8 9/2019, tr.58.

5 Kayla Moses, What Is A Condotel, https://www.pacaso.com/blog/what-is-a-condotel, truy cap ngay 26/7/2022.
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nhan thong qua viéc cép gidy chimg nhén
theo phap luat dét dai, phap luat nha &, phap
ludt kinh doanh bat dong san va cac quy dinh
c6 lién quan khac. Cu thé, khoan 16 Diéu
3 Luat Dét dai nam 2013 quy dinh: Gzay
chimg nhdn quyén sir dung dt, quyen so
hitu nha & va tai san khdc gan lién véi ddt la
ching thu phap Iy daé Nha nuoc xac nhan
quyen s dung dat, quyen so hitu nha o, tai
san khac gan lién véi dat hop phdp cua ngueoi
co quyen sir dung ddt, quyén 80" hitu nha o va
quyén so hitu tai san khdc gan lién véi dat”.
Theo quy dinh nay, c6 thé tam phan chia cac
loai giay ching nhan thanh: (i) Glay chung
nhan quyén su dung dat; (i1) Gidy chung
nhén quyén sur dung dat, quyén s¢ htru nha
& va tai san khac gin lién 0 dat; (iii) Glay
chimg nhan dbi véi tai san gan lién V01 dat.

Co6 thé néi, dua vao cac loai glay ching
nhan néu trén thi thay rang, ngoai Gidy ching
nhan quyén sir dung dat cap cho nguoi co ca
quyen sir dung dat, quyen s& hiru nha ¢ va tai
san gan lién véi dat, Gidy ching nhan co thé
dugc cap khi thudec mot trong céc truong hop
sau ddy: cap cho ngudi chi c6 dit va quyén
sir dung dat; cip cho ngudi chi co nha va la
chu s6 hitu nha &; cip cho ngudi chi co quyén
so hitu d6i voi cong trinh xdy dung khong
phai 1a nha o; cap cho ngum chi co quyen SO
hiru d6i vé6i tai san khac gan lién véi dat (nhu
ring san xuat 12 rimg trong hay ciy lau nam).

Vi condotel, vé nguyén tic, viéc xac dinh
chu thé co quyén so hitu dua vao cin ctr xac
1ap quyén, c6 thé 14 tir viéc tao 1ap (xay dung)
hodc thong qua giao dich. Truong hgp s¢ hitu
condotel dya vao viéc tao 1ap (xay dung), tu
cach so hiru duoc xac dinh dua vao nguén géc,
cach thuc tao 1ap condotel; ddi tugng sé hiru
va pham vi s¢ hitu dugc xac dinh tuong ung

BAN VE DU AN LUAT

v6i timg truong hop cu thé va vé mat Iy luan,
chu s& hitu ¢6 thé c6 quyén so hitu condotel
doc 1ap hodc gin lién véi quyén st dung
dat xay dung condotel. Truong hop so hiru
condotel thong qua giao dich, chi yéu 13 mua
béan, d6i tuong va pham vi s¢ hitu duge xac
dinh dya vao noi dung giao dich, theo nguyén
tac, bén ban chi c6 thé ban nhiing tai san minh
¢6 quyén dinh doat va 13 tai san bén mua mudn
mua. Vi vay, xac dinh bén ban cé quyén dinh
doat d6i véi condotel, quyén sir dung dat xay
dung condotel hay khong s& 1a diéu kién tién
quyét dé xac dinh d6i twong va pham vi s¢ hitu
clia bén mua, dong thoi 14 can cir dé ghi nhan
quyén duoc cip gidy chimg nhan.

Theo quy dinh tai Diéu 5 Luat Dat dai
nam 2013, nguoi st dung dét co thé thudc
truong hop duoc Nha nudc giao dat co thu
tién sir dung dt, cho thué dat c6 thu tién thué
dat mot 1an cho ca thoi gian thué hodc tra tién
thué hang nim. Du st dung dat theo hinh
thirc nao, nguoi st dung dat déu duoc goi la
chu thé ¢6 quyén sir dung dét va duoc cip
gidy chimg nhan quyén s dung dat nhung
gid tri quyén tai san dbi v6i quyén s dung
dat khac nhau twong mg véi timg hinh thirc
su dung dat, vi du, nguoi thué dét tra tién
thué hang nim khéng c6 quyén sir dung dat
c6 gia tri tai san®. Tuy vay, 0 goc dg phap luat
tai san, quyen sir dung dét 1a mot bo phan cua
phap luat vé so hiru tu nhan va xét vé pham
vi trong khong gian, nguoi sir dung dat co
quyén dbi v6i mat dat khong gian va long
dat, nghia 1a c6 quyén vuon 1én cao, dao sau
vao long dat theo kha niang’. Diéu nay ciing
c6 nghia, trén phuong dién tai san, tu cach s¢
hiru condotel ctia chii thé tao 1ap khong phu
thuoc vao hinh thirc sir dung dat xay dung
condotel’. V& mat ly luan, condotel cé thé

6 Nguyén Ngoc Pién (2001), Binh luan khoa hoc vé tai san trong ludt dan su Viét Nam, Nxb. Tré TP H6 Chi Minh, tr.390.
7 Nguyén Ngoc Dién (2023), Hoan thién khung phap 1y diéu chinh giao dich lién quan dén quyén sir dung dét va tai san
gén lién voi dét bang Luat Dat dai, BO luat Dan sy va Luat Nha & nhu thé nao? Ky yéu Hoi thao “Hoan thién phap luat dat
dai trong thoi ky hoi nhap”, Can Tho, ngay 15/5/2023, tr.208-209. Day ciing la tinh than cua khoan 2 Diéu 175 B¢ luat Déan
sw nam 2015 “Nguoi st dung dét duoc sir dung khong gian va long dét theo chidu thing dimg tir ranh gidi cua thira dat phu
hop v&i quy dinh cta phép luat va khong duge 1am anh hudng dén viée sir dung dét cua nguoi khac”.

8  Chu thé xdy dung condotel co thé dwoc Nha nude giao dit c6 thu tién sir dung dét, cho thué dét c6 thu tién thué dit mot
14n cho ca thoi gian thué hodc tra tién thué hang nam theo quy dinh tai Didu 5 Luat D4t dai ndm 2013.
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duoc chu dau tu xay dung trén dat thuoc mot
trong hai truong hop sau:

- Truong hop chii dau tw c6 quyén chuyén
nhwong quyén sit dung dat xdy ding condotel

Day la nhitng chu thé dwoc Nha nudc
giao hodc cho thué va tra tién thué dat mot 1an
cho ca thoi gian thué (nén quyén sir dung dat
thudc truong hop chuyén nhuong dugc), truc
tiép bo von dau tu, xay dung toa nha khach
san trén dat, sau do6 chia nho thanh nhiéu cin
ho condotel va cung cap chiing cho thi trudng.
Do d6, chu dau tu dy 4n ¢6 quyén st dung dat
(quyén tai san) cling dong thoi cé quyeén so
hiru tai san gan lién véi dat (can ho condotel)
nén c6 quyén ty do dinh doat hai ddi tuong
nay phu hop véi quy dinh cua phap luat N01
cach khac, chu dau tu du an dugc cap glay
chu‘ng nhan quyén sir dung dat va tai san gan
lién v6i dat (can ho condotel). Cling can luu
¥ thém rang, theo quy dinh, “doi véi dur dn cé
nhiéu hang muc cong trinh dwoc thé hién trong
quyét dinh phé duyét dy dn dau tu, quyét dinh
dau tw dw dn, giay phép dau tw, gidy chu’ng
nhdn dau tw, gidy chng nhan dang ky dau
tie do co quan cé tham quyén cdp, quyet dznh
phé duyét quy hoach xay dung chi tiét, glay
phép xay du’ng néu chii dau tw ¢é nhu cau va
c6 di diéu klen thl dwoc co quan nha nuGe
c6 tham quyen cap Gidy chitng nhdn quyén
st dung dat, quyén sé hitu nha ¢ va tai san
khdc gdn lién véi dat cho ting hang muc céng
trinh hodc tung phan dién tich cua hang muc
cong trinh d6” (khoan 22 Piéu 2 Nghi dinh
s6 01/2017/ND-CP ngay 06/01/2017 stra ddi,
bd sung mot s6 nghi dinh quy dinh chi tiét thi
hanh Luat D4t dai ndm 2013 — déy 1 noi dung
b6 sung Diéu 32 Nghi dinh sé 43/2014/ND-
CP quy dinh vé viéc chung nhan quyén sé
hiru cong trinh xay dung khong phai 1a nha ¢).

Truong hop chii dau tu va khach hang
mua condotel thuc hién giao dich chuyén
nhuong cin ho condotel cung véi mot phan

quyén st dung dat trong tmg dién tich cin
ho condotel thi quyén st dung dit duoc
chuyén nhuong phai 1 phan quyén sir dung
dat duoc xac dinh theo khoan 2 Biéu 175 Bo
luat Dan sy nam 2015, nghia la bao gém mat
dat, khong gian va long dat theo chiéu thing
dung tir ranh gidi cua thira dat. Vi vay, ddi
tuong chuyén nhugng phai dugc xac dinh 1a
vat kién trac tao thanh cin ho condotel, phan
khong gian (thé tich) bao phu vat kién triic va
phan quyén sir dung long dat tuong tng véi
dién tich can ho condotel’.

Theo phap luat dat dai, tai san gin lién voi
dat 1a mot trong nhitng nhom dbi tugng duoc
cap Gidy chung nhan, bao gdm nha &, cong
trinh xdy dung khéc... c6 tai thoi diém cép
Gidy chimg nhan (Piéu 104 Luat Dét dai nim
2013). Va cong trinh xay dung khong phai
la nha ¢ cling thudc truong hop dugc chiing
nhan quyén so hiru. Bén canh d6, ngudi mua
condotel (nha dau tu thir cip) tir cac chu dau
tu du an tuy khong truc tiép tao ra san pham
nhung ciing 1a chu thé c6 quyén sé hitu vi
quyén s& hitu condotel dugc xac 1ap tir hop
déng mua ban. Va theo quy dinh cta phap
luat dat dai vé cip Gidy ching nhan, truong
hop chu dau tu va nguoi mua condotel thyc
hién giao dich chuyén nhugng cin ho condotel
cing v6i mot phan quyén sir dung dat twong
g thi nguoi mua thuoc truong hop duogc cap
Gidy chimg nhan quyen str dung dat va quyén
s& hitu tai san khac gan lién véi dat (s6 do).

Tuy nhién, trude khi Chinh phu ban hanh
Nghi dinh s6 10/2023/ND-CP, mét trong nhing
vuéng mic ciia Cong van sd 703/BTNMT-
TCQLDD 1a khong c6 hudng dan vé viée
ngudi mua condotel ¢6 duoc dong thoi cap gidy
chimg nhan quyén sir dung dt va gidy ching
nhén quyén s hitu condotel hay khong du theo
hop ddng mua ban condotel, cac bén xac dinh
16 ddi tugng chuyén nhuong bao gdm condotel
va quyén st dung dat xdy dung condotel, dit

9 Nguyén Ngoc Dién (2023), Hoan thién khung phap 1y diéu chinh giao dich lién quan dén quyén sir dung dit va tai san
gan lién vdi dat bang Luat Bat dai, B luat Dan su va Luat Nha ¢ nhu thé nao? Ky yéu Hoéi thao “Hoan thién phap luat dat

dai trong thoi ky hoi nhap”, Cén Tho, ngay 15/5/2023, tr.211
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xay dung condotel thudc truong hop du didu
kién chuyén nhuong quyén st dung dat'.

Ngay 03/4/2023, Chinh phu ban hanh Nghi
dinh s 10/2023/ND-CP sira d6i, bd sung mot
s6 diéu cua cac nghi dinh huéng dan thi hanh
Luat Dat dai, trong d6 c6 quy dinh “Péi véi
cong trinh xay dung co sw dung vao muc dich
luew trii du lich theo quy dinh ciia phép ludt vé du
lich trén dat thwong mai, dich vu néu dap ung
dhi diéu kién theo quy dinh ciia phdp ludt vé dat
dai, phép ludt vé xdy dung, phdp ludt vé kinh
doanh bat déng san thi duwgc chimg nhdn quyén
SO hitu cong trinh xdy dung gén lién véi dat theo
muc dich s dung dat thuong mai, dich vu, thoi
han su dung dat theo quy dinh tai khoan 3 Piéu
126, khodn 1 Diéu 128 ciia Ludt Ddt dai. Chii
SO hitu cong trinh xay dung chiu trdch nhiém
truoc phap ludt ve viéc dap ung it diéu kién
theo quy dinh cua phap ludt vé xay dung, phap
ludt vé kinh doanh bat dong san...” (khoan 4
Piéu 10 Nghi dinh s6 10/2023/ND-CP - ndi
dung nay bd sung khoan 5 Diéu 32 Nghi dinh
s0 43/2014/ND-CP). Nhu vay, theo quy dinh
ndy, cong trinh condotel du diéu kién s& “duoc
chitng nhdn quyén sé hitu cong trinh xdy dyng
gan lién véi dat”.

C6 thé néi, Nghi dinh s6 10/2023/ND-CP
da thao g& nhitng vuéng mic lién quan dén
ddi twong va pham vi duoc cap gidy chimg
nhan (so do) nhung lai tao ra mot vuong mac
khac vé diéu kién dugc cap s6 do, cu thé la
quy dinh “dép iing dii diéu kién theo quy dinh
ciia phép ludt vé dat dai, phap ludt vé xdy
dung, phdp ludt vé kinh doanh bat déng san”.
Céc tac gia cho rang, quy dinh nay c6 thé dan
dén nhiéu cach hiéu va lya chon ap dung phap
ludt: chi can dap tng quy dinh cua 1 trong 3
hé thong phép luat néu trén hay phai du ca 3.
Hon nita, vi thiéu khung phép 1y chuyén biét
didu chinh nén condotel hién dang duoc ap

BAN VE DU AN LUAT

dung tuong ty cac quy dinh cta bt dong san
truyén thong, viée ap dung tuong tu d6 phat
sinh nhiéu vuong mac, bat cap, nhiédu quan
diém tri chiéu. .. va khong co quy dinh cu thé
vé “diéu kién” nén viéc xac dinh “dap ung du
diéu kién” rat khé kha thi.

- Truong hop chi dau tw khéng cé quyén
chuyén nhwong quyén sir dung dat xay dung
condotel

Day 1a nhitng chii thé dugc Nha nude cho
thué dat va tra tién thué dat hang nam hoic
thué lai quyén sir dung dét tir cha thé khac
(ngudi duge Nha nude giao dat hodc cho thué
va di tra tién thué dat mot lan cho ca thoi gian
thu€). Ca hai truong hop nay, nguoi dang truc
tiép sur dung dat khong c6 quyén tai san d01
v6i quyén sir dung dat'! nén khong c6 quyén
chuyén nhuong quyén sir dung dat'2. Tuy
nhién, voi nhitng truong hop nay, chu dau tu
co quyen sO hiru d01 v6i cac tai san gin hen
v6i dat va co quyén dinh doat cac tai san ay.
Cu thé hon, nhitng chu thé nay truc tiép bo
vbn dau tu, xdy dung toa nha khach san trén
phan dat ho dang c6 quyén st dung (nhung
khong c¢6 quyén chuyén nhugng quyén sir
dung dét), sau d6 chia nho thanh nhiéu can ho
condotel dé ban. Nghia 1a, trén thira dat nay,
ton tai hai chu thé quyén tuong mg véi hai
d6i tugng: quyén st dung dat (quyén tai san)
va condotel (bat dong san 1a cong trinh xay
dung gan lién vai dat).

Theo phap luat dat dai, tai san gin lién
v6i dat 1a mot trong nhitng nhom dbi tuong
duogc cap Gidy ching nhan, bao gdbm nha g,
cong trinh xdy dung khac... (Piéu 104 Luat
Dat dai nam 2013) va cong trinh xay dung
khong phai la nha ¢ cling thudc truong hop
dugc chimg nhan quyén so hitu, ké ca voi
truong hop chu sé hiru cong trinh xay dung
khong dong thoi 1a nguoi sir dung dat. Nhu

10 V& mit ngén tir, theo Cong vin s6 703/BTNMT-TCQLDD, gidy chimg nhin condotel duwoc cip cho nha dau tu thi cip

~ G

hién chi ¢6 n6i dung chitng nhan quyén s& hitu condotel béi thuat ngit “chimg nhan quyén s6 hitu cong trinh xay dung cho
bén nhén chuyén nhwong”. Néi cach khac, ndi dung Gidy chimg nhén theo Céng van sb 703/BTNMT-TCQLDD khéng bao

gbm chung nhan vé& quyén sir dung dét cho bén mua.

11 Nguyén Ngoc Dién (2001), Binh luan khoa hoc ve tai san trong luat dan sy Viét Nam, Nxb. Tré TP Hd Chi Minh, tr.390

12 Diéu 175, Diéu 189 Luat DAt dai nam 2013
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vay, vé mat Iy ludn, truong hop trén, néu
condotel du diéu kién dugc cap Gidy chimg
nhan (thudc loai cong trinh xay dung trén dat
ma quyén su dung dat thudc vé nguoi khac),
chu dau tu dy an (chu thé tao 1ap condotel)
1a nguoi dugc cip Glay ching nhan quyén
so hitu tai san khac gan lién voi dat. Trong
truong hop nay, ngoai gidy to chimg minh
v€ quyén sO hiru cong trinh theo quy dinh
cua phap luat, dé duoc cap Gidy ching nhan
quyeén so hitu condotel, nguoi tao 1ap - chu so
hitu cong trinh “phdi c6 vin ban chdp thudn
ciia nguoi sit dung dat dong ¥ cho xdy dung
cong trinh da dwoc cong chung hodc chirng
thuc theo quy dinh cua phap ludt va ban sao
gidy to vé quyen sir dung ddt theo quy dinh
ciia phdp ludt vé dat dai” (khoan 3 Diéu 32
Nghi dinh sb 43/2014/ND-CP).

Nhu d3 khang dinh, véi trudng hop nay,
chu déu tu chi duge chuyén nhuong doc lap
condotel (khong bao gdbm quyén st dung dat
xay dyng condotel) vi chit dau tu chi ¢6 quyén
so hitu condotel con quyén sir dung dat 13 cta
nguoi khac. Va giao dich chuyén nhugng
(mua ban) condotel cling 1a mdt trong nhiing
can ctr xac lap tu cach s¢ hiru ciia bén mua va
condotel 1a mot loai bat dong san nén quyén
sO hiru cia bén mua condotel dugc ghi nhan
thong qua viéc dugc cap gidy ching nhan.
Vi vay, bén mua chi dugc st dung dat va
sO hiru can ho trong thoi han 1a thoi gian st

dung dét con lai cua chu dau tu®, cht khong
duoc st dung 6n dinh 1au dai va condotel
duogc cip Gidy chig nhan voi pham vi dbi
twong ching nhin quyén sé hitu cong trinh
xay dung khong phai nha ¢ theo quy dinh
tai Piéu 32 Nghi dinh sb 43/2014/ND-CP,
khoan 22 Piéu 2 Nghi dinh s6 01/2017/ND-
CP. Can luu ¥ riang, quyén sé hitu condotel
trong giao dich nay dugc gioi han chi la phén
vt chét tao thanh cin ho ma khong co quyén
str dung dat, boi nguoi ban khéng c6 quyén
chuyén nhuong quyén str dung dat. Vay nén,
viéc thyc hién quyén dinh doat (ban condotel)
cling phai phu hop voi dbi twong so hitu va
gi61 han thoi gian s6 hiru. Noi cach khac, khi
xac lap hop dong, nhiing gioi han vé thoi han
sO hitu va pham vi d6i twong so hitu can phai
duoc thé hién 1o trong cac diéu khoan cua hop
ddéng nham bao vé quyén, loi ich chinh dang
clia bén mua, han ché tranh chip phét sinh.
Trén phuong dién ly ludn, quyen sO hitu
d6i véi tai san khac gan lién v6i dat trong
diéu kién dat thudc quyén str dung cuia ngudi
khac (con goi 1a quyén bé ‘mat) va quyén su
dung, hudng hoa loi tir dét trong diéu kién
quyén st dung dat thudc vé nguoi khac (con
goi 14 quyén huéng dung) duoc Bo luat Dan
sy thira nhan tir rat 1au nhung cac quyén nay
van chua thuc su di vao cudc séng chua duoc
dua vao dién dang ky tai co quan nha nudc
c6 tham quyén'4; luat dat dai ciing khong quy

13 Trudng hop nay, néu hét thoi han sir dung dét, theo cac quy dinh tai Diéu 65, 109, 126 Luat Dat dai nam 2013, ¢6 2 kha
ning xay ra khi chu du tu xin phép gia han thoi han sir dung dat: (i) duoc gia han thoi han sir dung dét thi nguoi so hitu
condotel phai ndp tién thué dit cho toan bo thoi gian gia han theo gia dét thuong mai, dich vu tai thoi diém gia han; hoac (ii)
khong dugc gia han thoi han sir dung dt, thi Nha nude sé thu hdi dit va ngudi sé hitu condotel s& khong dwoc bdi thuong Néu
trong thoi han sir dung ma Nha nude thu hdi dit va toa nha can ho gin lién trén dat thi nguoi sé hitu condotel chi duge bdi
thuong theo gia dét thuong mai, dich vu (thép hon so vai gia dét &) cho thoi han sir dung con lai va khong dugc b tri tai dinh
cu. Truong hop dit xay dung condotel dugc thay d6i muc dich sir dung dét tir dit thwong mai, dich vu sang dit & va hinh thirc
sir dung dat duoc chuyén tir thué sang giao dét c6 thu tién sir dung dt thi bén mua can ho, ngoai tién mua di tra cho doanh
nghiép (chii dau tu), s& phai ndp tién sir dung dat cho Nha nude theo gia dat & tai thoi didm co quyét dinh cho phép chuyén
ddi (Xem thém khoan 2 Diéu 57, Diéu 109 Luat D4t dai ndm 2013; Diéu 5 Nghi dinh s6 45/2014/ND-CP ngay 15/5/2014 vé
thu tién sir dung dét; Diu 17 Nghi dinh s6 46/2014/ND-CP ngay 15/5/2014 vé thu tién thué dat, thué mat nudc).

14 Theo quy dinh cua phap luat hién hanh, cac loai tai san phal dang ky bao gdm:

+ Tai san 1a bit dong san: Dt dai; Nha, cong trinh xay dung gan lién véi dét dai; Tai san khac gén lién voi dét dai, nha, cong
trinh xay dung; Tai san khac theo quy dinh cta phap luat.

+ Tai san la dong san: Tau bién (theo Nghi dinh 171/2016/ND-CP), phuong tién noi thuy dia (theo Luat Giao thong duong
thity noi dia stra d6i, b6 sung nam 2014), tau c4 (theo Thong tu 23/2018/TT-BNNPTNT), phuong tién giao thong co gidi
dudng bo (theo Thong tw 15/2014/TT-BCA), tau bay (theo Nghi dinh 68/2015/ND-CP), phuong tién giao thong dudng st
(theo Thong tu 21/2018/TT-BGTVT),...
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dinh viéc dang ky cac quyén niy tai co quan
quéan ly dat dai'®. Va do khong duogc dang ky,
cac quyén néy cling khong dugc ghi nhan
trén bat ky 4 an chi nao do co quan nha nuoce
c6 thim quyen phat hanh nén nguoi co6 quyen
khong thé giao dich sudn sé. Bai vay, mbi khi
xéc lap giao dich lién quan dén condotel, chii
s& hiru condotel phai ding hop dong mua ban
dé chirng minh tu cach ctia minh'S.

2.2. Vé thoi han s6 hitu

Theo quy dinh tai Coéng vin sb 703/
BTNMT-TCQLPD, condotel chi duge cip
Gidy chig nhan néu viéc tao lap phi hop
v6i cac quy dinh cua phap luat dat dai, cu
thé 1a ché do su dung dat, muc dich st dung
dat; khach hang mua condotel chi dugc cép
Gidy chung nhan quyén sé hitu cong trinh
xay dung khi thoa mén ba diéu kién: mdt,
condotel khong phai nha ¢&; hai, condotel
phai dugc xdy dung trén dit thuong mai,
dich vu'”; ba, “cac du an c6 cong trinh can
h¢ du lich, biét thu du lich ¢6 du diéu kién
duge chuyén nhugng theo quy dinh cua

BAN VE DU AN LUAT

Luat Kinh doanh bat dong san. Nhu vy,
theo Cong vin s6 703/BTNMT-TCQLDD,
khong phai tat ca “condotel” déu dugc cap
gidy chig nhan'®. Condotel dugc cép Gidy
ching nhan phai thudc cong trinh xay dung
“khong phai nha ¢” va phai dugc xay dung
trén dat thwong mai, dich vu. Nghia la,
truong hop nguoi mua “16” mua condotel
duogc xay dung trén dat o thi theo hudng din
tai Cong van s6 703/BTNMT- TCQLDD Bo
Tai nguyén va Moi truong tir chdi cap gidy
ching nhan cho céc condotel dugc xay dung
trén dat o, du thuc té, khong hiém du an
condotel tOn tai trén dat ¢'° boi do tinh chét
hdn hop cta nhiéu du an xdy dung, condotel
cling co thé ton tai tach biét trong mot du an
chi ¢6 duy nhét condotel hodc dong thoi véi
cac loai hinh bat dong san khac nhu can ho,
khach san, trung tam thuong mai phtc hop,
vui choi gidi tri?° va viée tir chéi cap Gidy
chirng nhan cho condotel ton tai trén dat &
la kha phi 1y*'. Boi 1€, khi condotel khong
gan véi dat o, muc dich st dung dé ¢, thi

15 Khoan 15 Piéu 3, Didu 95 Luat Dit dai nam 2013 khong quy dinh ddi twong ding ky dat dai 14 quyén bé mat, quyén
huong dung dbi voi quyén sir dung dat.

16 Nguyen Ngoc Dién (2023), Hoan thién khung phap 1y diéu chinh giao dich lién quan dén quyén st dung dit va tai
san gén lién voi dat bang Luat Dét dai, Bo luat Dan sy va Ludt Nha ¢ nhu thé nao? Tap chi Nghién ciru lap phép, sé 10
(482)/2023, tr. 18 - 25.

17 Truong hop condotel toa lac trén du an dét thuong mai, dich vy; co thé thudc truong hop duge Nha nude cho thué dét
¢6 thu tién thué dit mot 1an cho ca thoi gian thué hodc Nha nudc giao dét co thu tién thi condotel nay 1a sin phdm bat dong
san thudc loai “cong trinh xdy dung” trén dét va quy ché phap ly dbi vai dit van 1a quy ché sir dung dit thwong mai, dich
vu. Néi cach khéc, dat str dung cho truong horp nay la dat sir dung c6 thoi han. Thoi han st dung “dugc xem xét, quyét dinh
trén co so du 4n dau tu hodc don xin giao dat, thué dit nhung khong quéa 50 nam. Dbi v6i dy an co vén dau tu 16n nhung
thu hdi vén cham, du an dau tu vao dia ban c6 diéu kién kinh té - xa hoi kho khan, dia ban c6 diéu kién kinh té - xa hoi dic
biét khé khin ma can thoi han dai hon thi thoi han giao dat, cho thué dat khong qua 70 nim” (khoan 3 Diéu 126 Luat Dét
dai nam 2013).

18 Theo Cong vin sé 703/BTNMT-TCQLDD, chi cip gidy chung nhan dbi voi condotel khong phai nha & (1a co s6 luu tri
du lich), duoc xay dung trén dét thwong mai, dich vy; khong tién hanh cdp Gidy chung nhan v&i muyc dich sir dung dat o cho
cac dy 4n condotel. Hudng dén nay gy ra nhitng y kién trai chiéu va viéc Bo Tai nguyén va Moi truong tir chdi cép Gidy
chimg nhan cho tit ca cac condotel, trong d6 co condotel ton tai trén dit ¢ 1a kha phi Iy — Xem thém Lé Thi Bich Chi-Truong
Trong Hiéu (2022), Nhan dién rui ro phép 1y ddi vai giao dich condotel, Tap chi Nha nudc va Phap luat sé 3(407)/2022,
tr.35.

19 Truong Trong Hiéu (2020), Condotel liéu c6 “shock nguoc v6i huéng dan méi, https:/cafeland.vn/phan-tich/condotel-
lieu-co-shock-nguoc-voi-huong-dan-moi-85606.html.

20 Nhiéu toa nha tai trung tim cua cac thanh phd 16n ma bén duéi 1 trung tam thuong mai, bén trén la can ho dé 6. Pay
dugc coi 1 xu hudng tit yéu ciia nén kinh té chia sé. Lanh dao B Tai nguyén va Méi truong ciing da khang dinh “chiing toi
khong phan dbi trong mot toa nha co dét & va dat thuong mai dich vu” — Xem thém Ban Mai (2022), Condotel: Piéu chinh
nhiing dy an da cip sb d6?, https://vneconomy.vn/condotel-dieu-chinh-nhung-du-an-da-cap-so-do.htm.

21 Truwong Trong Hiéu (2020), Condotel liéu c6 “shock nguoc v6i hudng ddn méi, https://cafeland.vn/phan-tich/condotel-
lieu-co-shock-nguoc-voi-huong-dan-moi-85606.html.
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condotel khong con la can hd ma chi don
thuan 1a co so luu tra du lich (“hotel”) theo
Luat Du lich nén viéc chuyén nhuong va cip
Gidy chung nhan cho ting cin “hotel” nay 1a
khong c6 co s¢ phap ly.

Hon nita, cin ctr vao cdu tric xdy dung
va vén dé so hitu, nha & duoc phan thanh hai
loai* (i) nha ¢ riéng I¢ va (ii) nha chung cu.
Theo Thong tur s6 03/2021/TT-BXD ctia Bo
truong Bo Xay dung ngay 19/5/2021 ban hanh
QCVN 04:2021/BXD quy chuin ky thuat
qudc gia vé& nha chung cu, nha chung cu co
thé bao gdm nha chung cu duoc xay dung voi
muc dich dé ¢ va nha chung cu dugc xay dung
c6 muc dich sir dung hon hop, trong d6 nha
chung cu hdn hop duoc thiét ké, xay dung dé
st dung vao muc dich ¢ va cac muc dich khac
nhu 1am van phong, dich vy, thuong mai,...
Trong nha chung cu hdn hop c¢6 phan cin hod
(phuc vu muc dich dé & cho mot gia dinh, ca
nhan hay tap thé) va phan chirc ning khac
(dung cho cac chiic nang khac, bao gom:...
condotel...). Can ho nam trong nha chung cu
hdén hop (condotel), phuc vu muc dich cho
thué luu trd, c6 trang thiét bi, dich vu can thiét
dé nguoi thué co thé ty phuc vu trong thoi gian
luu tri. Nhu vay, theo Thong tu s6 03/2021/
TT-BXD, truong hop condotel dugc xay dung
trong du an hon hop nhiéu loai cong trinh, voi
cong nang st dung khac nhau thi condotel
ciing c¢6 thé dugc xay dung trén dat .

Truong hop condotel duoc xay dung
trén dy an dat o (twong ty nhu cac khach
san co xuat phat diém 1a nha 0), trong mot
toa condotel ¢ thé c6 mot phan dé &, mot
phan cho thué du lich, mét phan cho thué lam
vin phong va mot phan lam ctra hang ban
1¢ nhung phan dién tich danh dé ¢ chiém ty
trong 16n hon so v&i phan dién tich danh dé
kinh doanh dich vu (condotel) thi theo cac
tac gia, du an do6 thudc truong hop su dung
dat hdn hop va truong hop nay, condotel

hoan toan co thé duoc xdy dung trén dat &
va duogc ap dung ché do sir dung dat o. Tuy
nhién, nhfrng bét cap ctia phap luat vé ché do
sur dung dat hdn hop ciing nhu quy dinh vé
viéc cap gidy ching nhan condotel hién dang
1a van d¢ phap 1y gy ra nhiéu tranh c&i®.

Tuy nhién, ra soat cac quy dinh cua phap
luat hién hanh diéu chinh muc dich sir dung
dat hon hop cho thay, phap luat dat dai hién
chua c6 quy dinh cu thé, rd rang vé co ché
quan 1y, sir dung dat vao muc dich hdn hop
(vira st dung lam dét &, vira st dung vao
muc dich thwong mai, dich vu va van phong);
quy dinh vé phan loai dit can ctr vao muc
dich st dung (tai Diéu 10 Luat Dt dai nim
2013) ciing khong tryc tiép quy dinh dat st
dung vao muc dich hdn hop du thyc té ton
tai khong it trudng hop str dung dat hdn hop
giita dt thuong mai, dich vu va dat ¢. Nhiing
phan tich néu trén phan anh sy khong thong
nhit va c6 phan rdi rim cia hé thong cac quy
dinh cua phap luat vé dit dai va xay dung
lién quan dén viéc xac dinh dit xay dung
condotel: dit & hay dat thuong mai, dich vy,
dac biét 1a khi condotel dugc xay dung thude
du an hdn hop nhiéu loai cong trinh, v6i cong
nang st dung khac nhau. Thém vao do, su
thiéu rd rang ctia phap luat vé ché do st dung
dat hdn hop cung véi tinh chat da muc dich
cua condotel gay kho khan cho co quan quan
Iy nha nudc trong viée quan 1y dat sir dung
vao muc dich hon hop.

Nhin chung, nhitng vuéng mic vé ché
do sir dung dat xay dung condotel lam anh
huong dén viéc ghi nhan quyén so hitu ctia
bén mua, gy can trd cho su phat trién cia
thi truong dong thoi gay kho khan cho viéc
thyuc hién cac quyen loi ich hop phap cua cac
bén lién quan. Khac phyc nhitng vudng méc
do, sau khi Chinh phu ban hanh Nghi dinh
s6 10/2023/ND-CP, ngay 15/5/2023, Bo Tai
nguyén va Moi truong ban hanh Cong van

22 Luu Qudc Thai (2022), Phap luat kinh doanh bt dong san, Nxb. ai hoc Qubc gia TP. H6 Chi Minh, tr.113.
23 Lé Thi Bich Chi, Truong Trong Hiéu (2022), Nhén dién rui ro phap 1y déi vi giao dich vé condotel, Tap chi Nha nudc

va Phép luat sb 3(407)2022, tr.35.
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s0 3382/BTNMT-DD vé viéc trién khai thyc
hién quy dinh cua phap luat vé dat dai, trong
d6 c6 hudng dan viéc cap Gidy ching nhan
d6i véi cong trinh xay dung thudc toa nha
chung cu c6 muc dich hén hop dugc xay
dung trén dat 0. Theo Cong vin sd 3382/
BTNMT-Db, condotel thuoc nha chung cu
c6 muc dich hon hop duoc xay dung trén dat
g, trong d6 c¢6 mot phan dién tich san nha
chung cu dugc su dung lam condotel ma bén
mua nhan chuyén nhugng phan dién tich nay
theo dung quy dinh cta phap luat thi bén mua
duogc cap Gidy ching nhan ddi v6i phan dién
tich dd nhan chuyén nhuong (mua) voi hinh
thire sir dung chung va thoi han sir dung dat
6n dinh lau dai. Mic du, huéng dan cap Gidy
ching nhan condotel thudc toa nha chung
cu ¢6 muc dich hén hop dugc xiy dung trén
dat & cua Cong van sb 3382/BTNMT-BD di
phan nao gian tiép thira nhan va c6 co ché
bao vé phu hop dbi v6i condotel ton tai trén
dat & nhung xét vé hiéu lyc phap 1y cia van
ban thi c6 thé dan dén thuc trang 4p dung
phap luat khong dong by,
3. Két luan va kién nghi

Dudi goc do tai san, condotel la bat dong
san, la cong trinh xay dung gin lién véi dét
dai nén viéc cip gidy chimg nhan cho bén
mua thé hién sy thira nhan tinh hop phap cua
giao dich mua ban dong thoi bao ho quyén s
hitu tai san tu nhan. D6 ciing 13 co so dé xéac
dinh chu thé c6 tu cach huong quyén dén su,
quyén yéu cau, thyc hién cac nghia vy phat
sinh trong qua trinh kinh doanh condotel.

Nhin chung, nhitng quy dinh méi duoc
bd sung tai Nghi dinh sé 10/2023/ND-CP va
Cong vin s6 3382/BTNMT-DD lién quan dén
viéc cép gidy ching nhan quyén so hiru ddi
voi cong trinh xay dung luu trd du lich, bao
gd6m condotel, vé co ban da giai quyét nhimng
vudng mac phat sinh vé van dé nay khi lam
& quyén s& hiru cia bén mua condotel, gop
phan phat trién hé thong ha tang dich vu du

BAN VE DU AN LUAT

lich, cung cép co so luu tra ¢6 chat lugng, co
dich vu kém theo dong thoi bao dam quyén
loi ctia khach hang tham gia dau tu tht cip
trong du 4n du lich. Vi nhitng phén tich da
duoc lam rd, dé viée ap dung phap luat vé cp
gidy chimg nhin quyén so hitu condotel cho
ddi tuong giao dich nay dugc thyc hién déng
bd va hiéu qua, cac tac gia kién nghi:

Thit nhat, can ban hanh nhimg quy dinh
huéng dan cu thé dé xac dinh “du diéu kién
theo quy dinh ciia phdp ludt vé dat dai, phdp
ludt vé xdy dung, phép ludt vé kinh doanh bt
déng san” dbi véi cong trinh xay dung c6 sir
dung vao muc dich luu tra du lich phu hop
v6i nhitng ddc thu riéng cia ting loai hinh
bat dong san da cong ning, lam cin ctr cip
“chtng nhan quyén so hitu” nham dam bao
viéc ap dung phéap luat dong bo, thong nhat
va hiéu qua.

Thir hai, can ban hanh nhiing quy dinh
huéng dan xur 1y d6i voi nhitg cong trinh
xay dung du diéu kién duoc cip chirng nhan
quyén s& hitu dd hinh thanh truée khi Nghi
dinh s6 10/2023/ND-CP c6 hiéu lyc thi hanh
nhung khong dugc cap ching nhan hodc cip
khong dung.

Thit ba, can ban hanh nhiing quy dinh vé
viéc dang ky va cip ching nhdn cho trudong
hop mua ban condotel doc 1ap voi quyén str
dung dét, con goi 14 quyén bé mit.

Thir tw, luat hoa cac quy dinh vé quyen
bé mit, quyén huong dung ddi véi quyén sur
dung dit va ban hanh nhiing quy dinh vé viéc
dang ky cac quyén nay tai co quan quan ly
dat dai.

Thir nam, luat hoa cac quy dinh vé ché
d6 sir dung dat hdn hop ciing nhu ghi nhan
mot cach chinh thire, rd rang ché do str dung
dat xay dung céc cong trinh hon hop, bao
gdm condotel va can co quy dmh hu:ong dan
cu thé ghi nhan quyén duoc cip gidy chimg
nhan ddi véi condotel dugc xay dung trén dat
¢ (vi du ban hanh thong tu) m

24 Theo Luat Ban hanh vin ban quy pham phép luat, Céng vin khong thudc danh sach hé théng vin ban quy pham phap luét.
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Tém tat:

P udng c6 dudng 1a ngudn cung cap dudng chinh cho co thé.
Viée tiéu thu do udng c6 duong co lién quan dén viée ting ning
lugng an vao, ting can, thira cAn va béo phi, tir d6 dan t6i su phat
trién cia mot s6 bénh khong 1ay nhiém nhu tiéu duong va cac bénh
tim mach. T6 chirc Y té thé giéi khuyén nghi danh thué ddi véi
d6 udng c6 duong 1a Iya chon chinh sach quan trong nham giam
muc tiéu thu san phém nay. Dé han ché cac hau qua toi1 stre khoe,
giam chi phi y té lién ‘quan dén viéc st dung d6 ubng co duong
va dé tang kha nang tlep can céc thyc pham lanh manh, c6 lgi cho
stre khoe, Viét Nam can danh thué tiéu thu dic biét voi dd uong
c6 duong.

Abstract:

Sugar-sweetened beverages are the main source of sugar for the body.
The consumption of sugar-sweetened beverages is associated
with increased energy intake, weight gain, overweight, and
obesity, which in turn leads to the development of a number of
non-communicable diseases such as diabetes and cardiovascular
diseases. The World Health Organization recommends a taxation
policy on sugar-sweetened beverages as an important policy
option to reduce consumption of these products. It is necessary
for Vietnam to impose an excise tax on sugar-sweetened beverages
to reduce harmful effects on health, reduce the medical costs
associated with the use of these products, and to increase access to
healthy, fresh foods.

1. Tong quan vé thué tiéu thu dic biét ddi
v6i d6 udng c6 dwong

1.1. Bin chit ciia thué tiéu thu dic biét
doi vdi do uéng cé dwong

“Puong, ruou va thube 1a 13 nhiing
loai hang héa ma khong noi nao trén thé
gidi cho 1a thiét yéu voi cude song, nhung
lai 1a nhiing mat hang dugc tiéu dung trén
dién rong, va vi thé day 1 nhirng san pham
ma viéc danh thué duoc xem 1a phu hop
nhat”!. Pa c¢6 rat nhiéu coéng trinh khoa
hoc chiing minh réng, viéc ti€u thu qua

nhiéu duong 1a nguyén nhan chinh din
dén thira can - béo phi, tiéu duong, siu
ring; né ciing lam ting nguy co mic cac
bénh khong lay nhiém nhu tim mach va
cao huyét ap. Nguon cung cap duong 16n
nhét cho co thé 1a tir d6 udng c6 duong
(bUCD) va muc tiéu thu loai hang hoa
nay dang ting 1én ¢ hau hét cac quéc
gia2. Chinh vi vy, T chirc Y té thé gioi
(WHO) da dua ra khuyén nghi giam tiéu
thu duong thong qua viéc ap thué hiéu qua
d6i v6i mat hang PUCD?.

1 Adam Smith, An Inquiry into the Nature and Causes of The Wealth of Nations, Book V, Chapter III, pages 474-476, 1776;

edited by Edwin Canaan, 1976.

2 'WHO. Taxes on sugary drinks: Why do it? 2017. Available online: www.who.int/dietphysicalactivity/en.
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Thué tiéu thu dic biét (TTTPB) cho
PUCD 1a loai thué gian thu danh vao san
pham d6 udng c6 chira duong tu do do cac
doanh nghiép san xuat, kinh doanh hodc nhap
khAu va tiéu thu tai Viét Nam nham muc dich
dinh huéng san xuat va diéu chinh hanh vi
ctia ngudi tiéu dung. Thué cho PUCP duogc
khuyén nghi 14 don bay chinh sach hiéu qua
voi tac dong kép: giam sir dung DPUCD ciing
nhu cac hau qua suc khoe lién quan va tao
ngudn lyc cai thién phic loi x4 hoi*. Khuyén
nghi nay nhanh chéng dugc cac qudc gia
huong tng v6i hon 2 ty ngudi trén thé gisi
da dugc huong loi°.

1.2. Thué tiéu thu ddc bigt doi véi do
uéng cé dwong dwoc dp dung tai mot so
nwdéc trén thé gici

Theo két qua téng quan vé danh thué
PUCD, hién tai, 56 qubc gia/ving lanh thd
va 9 bang da ap dung TTTDB cho mat hang
nay®. Mot bao cao diéu tra toan cau ciing chi
ra ty 1 cac qudc gia co chinh sach ap thué
DPUCD dang ting kha nhanh tir 23% nam
2017 1én 38% nam 20197, chi trong vong 5
nam qua da c6 toi hon 30 qubc gia ap thué®.

Tai chau Au, hau hét cac qudc gia 4p dung
mirc thué tuyét d6i cho mat hang nay. Cuy thé:
Phép thu thué 0,20 EUR/lit cho cac san pham
¢6 luong duong trén 11g/100ml; Phan Lan
danh thué tiéu dung véi PUCPD 14 0,22 EUR/
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lit. Tai Anh, mtc thué suat TTTDB la 24 xu/
lit v&i dd udng c6 trén 8 gram dudng/lit; con
& Hungary, muc thué tuyét ddi voi cac san
pham nay 1a 0,02 USD/Iit’.

Tai chau My, 22 qudc gia & Nam My da
ap dung TTTDB cho san pham DUCD san
xudt, kinh doanh hozc nhap khau va tiéu thu
& qudc gia minh. Con tai Bic My, 8 bang
ctia Hoa Ky di str dung murc thué tuyét dbi
v6i thué suit giao dong tir 1 dén 2 xu cho
mdi ounce PUCD',

Tai Trung Dong, cac nudc nhu A Rép
Saudi, Bahrain hay Cac Tiéu Vuong Qubc A
Rap Théng Nhat déu ap mic TTTPB 50%
cho moi BUCD. Bén canh do, Qatar, Oman,
A Rap Xé Ut con quy dinh ap mirc thu 100%
v6i d0 udng ting luc!.

D¢ dinh huéng va han ché tiéu ding cac
loai PUCD, rat nhiéu nude trong khu vuc
Pong Nam A ciing da 4p TTTPB vé6i mit
hang nay. Philippines thu TTTDPB v&i mitic
thué suat tuyét dbi 6 peso/lit. Malaysia ap
0,4 RMO trén mdi lit PUCD. Tai Brunei
muc thu nay 1a 0,4 BND/lit. Thai Lan hién
dang ap dung phuong thirc thué hdn hop,
ngoai 14% thué ty 1¢ theo gia ban 1é cho moi
PUCD khong bao gom nude ép trai cay va
rau cii thi cac san pham DUCD sé& phai dong
thué tir 0.1-5 bath/lit tuy s6 gram dudng/
lit san pham. Theo thong tin tir Ban thu

3  WHO. Best Buys and Other Recommended Interventions for the Prevention and Control of Noncommunicable
Diseases Control of Noncommunicable Diseases. Updated (2017) Appendix 3 of the Global Action Plan for the Prevention
and Control of Noncommunicable Diseases 2013-2020. 2017. Available online: https://www.who.int/ncds/management/
WHO_Appendix_BestBuys.pdf.

4  WHO. Fiscal policies for diet and prevention of noncommunicable diseases. 2015. Available online: https://apps.who.int/
iris/bitstream/handle/10665/250131/9789241511247-eng.pdf?sequence=1.

5 World Bank. Taxation on Sugar sweetened Beverages: International Evidence and Experiences. 2020.

6 HealthBridge Viét Nam. Bdo cdo tng quan chinh sach thué Tiéu thu ddc biét ctia cdc nudc trén thé giéi d6i véi d6 uéng
c6 dudng. 2021.

7  WHO. Assessing national capacity for the prevention and control of noncommunicable diseases: report of the 2019
global survey. 2020, page 58.

8 https://www.obesityevidencehub.org.au/collections/prevention/countries-that-have-implemented-taxes-on-sugar-
sweetened-beverages-ssbs.

9  Global Food Research Program. Sugary drink taxes around the world. University of North Carolina at Chapel Hill, 2022.
10 HealthBridge Viét Nam. Bdo cdo téng quan chinh sach thué Tiéu thu dic biét ctia cic nudc trén thé gisi d6i voi d6 udng
c6 dudng. 2021.

11 Global Food Research Program. Sugary drink taxes around the world. University of North Carolina at Chapel Hill, 2022.
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ky ASEAN, cac nudc trong khu vuc dang
xem xét ap dung TTTDB ddi véi PUCD la
Myanmar véi mirc thué suat du kién 5% va
Indonesia voi murc thué tuyét d6i du kién 1a
3.000 rupi/lit nudc ngot cd ga'?. Nhu vay,
hau hét cac nude trong khu vire Dong Nam
A da va s& thyc hién thu TTTDB d6i véi mat
hang BUCD.

2. Vai trd ciia thué tiéu thu dic biét véi do
udng c6 duong

Luat TTTDB dau tién cta nude ta duge
Quéc héi thong qua va c6 hi¢u lyc thi hanh
tr nam 1990. Muc tiéu cua viéc ban hanh
Luat 14 dé huéng dan san xuat, tiéu dung xa
hoi, diéu tiét thu nhédp cda nguoi ti€u dung
cho ngan sach nha nudc mdt cach hop 1y va
tang cudng quan 1y san xuét kinh doanh d6i
v6i mot sb mat hang san xuat®.

TTTDB gitip Nha nudc thuc hién chic
ning huéng dan, diéu chinh viéc san xuat,
kinh doanh, lIuu théng va tiéu ding mot sd
hang hoa, dich vu mang tinh chét xa xi, chua
that can thiét cho nhu ciu xa hoi do murc thué
sudt cao s& gop phan anh hudng truc tiép dén
quyét dinh tiéu dung va nhu vy s& han ché
duoc nhitng hang hoa, dich vu khong c6 1gi
cho nén kinh té va x3 hoi.

Thong qua TTTPB, Nha nudc didu tiét
thu nhap cta nguoi tiéu dung vao ngan sach
mot cach cong bang, hop 1. Nguoi tiéu ding
nhiéu hang hoa, dich vu chiu thué thi np thué
nhiéu hon nguoi tidu dung it hodc khong phai
nop thué néu khong tiéu ding cac hang hoa,
dich vu d6. Do vay, TTTPB gop phan gitp
tai phan phéi thu nhap va dam bao tinh cong
béng xa hdi. Bén canh do, béng viéc danh

TTTDB voi thué suit cao vao cac san pham,
dich vu xa xi, cac hang hoa can diéu tiét, Nha
nuéce c6 thé thu duge s6 thu TTTDB kha 16n.

Pénh thué déi véi PUCD la can thiép
chinh sach quan trong dugc WHO khuyén
nghi nham giam muc tiéu thu va cac tac
dong tiéu cuc cia BPUCD dén strc khoe'*.

Xét dudi goc do muyc ti€u bao vé surc khoe
thi TTTDB dugc xem 14 sic thué quan trong
nhat. Nhiéu nghién ctru da chi ra rang, trong
cac yéu t6 anh hudéng dén lugng mua, gia ca
14 yéu t6 c6 mirc d6 anh huong hang dau chir
khong phai 1a do khau vi hay méi truong xung
quanh®. Khong gidng nhu cac loai thué thu
trén dién rdng cua nhiéu nhém hang hoda va
dich vu nhu thué gia tri gia ting va thué tiéu
dung chung, TTTDB lam gia ting mtc gia
twong dbi ctia hang hoa so véi gia ciia cac loai
hang hoa va dich vu khéc. Do vay, TTTDB tr¢
thanh cong cu hitu hiéu dé diéu tiét luong tiéu
dung BUCD, lam gidm vi€c tiéu thu cac san
pham khéng c6 loi cho stic khoe.

Trong bdi canh xu hudng tiéu thy PUCD
dang ting rat manh, gdp 7 lan trong vong 15
nam'¢ nhu hién nay, viéc ap TTTPB dbi véi
DUCD c06 vai tro quan trong trong vi€c giup
dinh hudng san xuat, khuyén khich cac nha
san xut diéu chinh giam luong duong trong
cac san pham ciia minh, hudng téi viéc san
xuét cac thuc phém lanh manh, ho tro suc
khoe. WHO khuyén nghi can ap TTTPB
cho PUCP ¢ miic ting gia ban 1¢ 1én it nhat
20% dé c6 tac dong 16n nhat!718,.

3. Loi ich va su cén thiét ap thué tiéu thu
diic biét doi véi do udng c6 dwong

3.1. Thué tiéu thu dic bigt cho do uong

12 Trung Ninh, Diéu tiét tiéu dung v6i d6 udng, https://www.qdnd.vn/kinh-te/cac-van-de/dieu-tiet-tieu-dung-doi-voi-do-

uong-516571, truy cap ngay 15/9/2021.

13 Nghi quyét s6 270B-NQ/HDNNS ngay 08/8/1990 ctia Qudc hoi vé viéc cong bé va thi hanh Luat thué tiéu thu dic biét.
14 WHO. Taxes on sugary drinks: Why do it? 2017. Available online: www.who.int/dietphysicalactivity/en.

15 WHO. Global report on diabetes. 2016, page 38.

16 Euromonitor. D6 uéng giai khat & Viét Nam 2018, http://www.euromonitor.com/soft-drinks-in-vietnam/report.

17 World Health Organization. Using price policies to promote healthier diets: WHO Regional Office for Europe, 2015.

18 Thow AM, Downs SM, Mayes C, Trevena H, Waqanivalu T, Cawley J. Fiscal policy to improve diets and prevent non
communicable diseases: from recommendations to action. Bulletin of the World Health Organization 2018; 96(3):201.
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c6 dwong doi véi giam thiva cén béo phi va
cdc bénh khong ldy nhiém

Ngay cang c6 nhiéu nghién ctru chi ra
moi lién hé gitta DPUCD véi thira can - béo
phi va ting nguy co d6i voi cac bénh khong
lay nhiém. Mot lon nudc ngot c6 dudng
trung binh cung cip khoang 150 calo, hau hét
dén tir luong duong c6 trong san pham. Néu
ubéng mot lon mdi ngay va khong cat giam
luong calo ¢ nhitng noi khéc, co thé co thé
tang toi 5 pound (xap xi 2,3kg) trong vong
mot nam'. Mot nghién ctru tai Hoa Ky ciing
cho thay rang, d6i vi mdi tré em udng thém
12 ounce (x4p xi 355ml) soda mdi ngay, ty
1¢ méc bénh béo phi sé ting 1én 60% trong
sudt 1 nam rudi theo doi. Nghién ctru phan
tich tai 75 qudc gia vé mbi lién quan gitta
viéc tieu thy nudc giai khat voi tinh trang
thtra can, béo phi dua ra két luan muc tiéu
thu nudc ngot ting 1% co lién quan dén viéc
tang thém 4,8% nguoi 16n thira can va 2,3%
ngudi 16n béo phi?!.

Bén canh vi¢c thura can béo phi, thuong
xuyén tiéu thy nhitng d6 uéng chira nhidu
duong co thé 1am ting nguy co mac cac bénh
khong 1ay nhiém nhu tiéu duong tuyp 2, bénh
tim va cadc bénh man tinh khac. Trong mdt
nghién ctru hé théng va phan tich tong hop
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vé anh huong cua viéc tiéu thy nudc ngot
d6i v6i dinh dudng va stic khoe, két qua tir
88 nghién ctru khéac nhau da chi ra tiéu thu
PUCD lién quan tdi trong luong co thé va
tang nguy co gip phai cac van dé vé stc
khoe nhu bénh tiéu dudng?. Mot nghién ciru
trong 24 nam véi gan 90.000 phu nit cling
cho thdy, tiéu thu PUCP thudng xuyén cd
lién quan dén nguy co méc bénh tim mach
vanh cao®. Mot bao cao khac ciing chi ra
rang, néu mdi ngay mdi ngudi dan 6ng uéng
1 lon BUCD thi nguy co dau tim hay tir vong
do dau tim cao hon 20% so v&i ngudi hiém
khi sir dung nhitng san pham nay*.

Tiéu thy nhiéu PUCP ciing ¢6 lién quan
dén viéc tang nguy co tir vong sém*. Mot
bao cdo ciing chi ra cit 5 don vi BMI tang
thém s& lam tdng 29% nguy co tr vong, 41%
nguy co méc bénh tim va 210% nguy co ti
vong lién quan dén tiéu duong®.

Ap TTTBB cho PUCD s& lam giam tiéu
dung loai san pham nay va c6 ddy du bang
chting khoa hoc cho thay, viéc giam tiéu thu
PUCP dan dén viéc giam ty 1€ mic bénh
béo phi ciing nhur cac bénh khong 1ay nhiém
lién quan dén béo phi¥’. Nhiéu nghién ctru
O ca tré em va nguoi 16n da chimg minh
giam tiéu thu PUCP c6 thé gitip kiém soat

19 Sugary drinks. The nutrition score. Harvard T.H. Chan School of Public Health. Available online: https://www.hsph.
harvard.edu/nutritionsource/healthy-drinks/sugary-drinks/.

20 Ludwig DS, Peterson KE, Gortmaker SL. Relation between consumption of sugar-sweetened drinks and childhood
obesity: a prospective, observational analysis. The Lancet. 2001 Feb 17; 357(9255):505-8.

21 Sanjay Basu, Martin McKee, Gauden Galea, David Stuckler. Relationship of soft drink consumption to global overweight,
obesity, and diabetes: a cross-national analysis of 75 countries. The American Journal of Public Health. 2013 Nov;
103(11):2071-7.

22 Vartanian LR, Schwartz MB, Brownell KD. Effects of soft drink consumption on nutrition and health: a systematic review
and meta-analysis. American journal of public health. 2007 Apr; 97(4):667-75.

23 Fung TT, Malik V, Rexrode KM, Manson JE, Willett WC, Hu FB. Sweetened beverage consumption and risk of coronary
heart disease in women. The American journal of clinical nutrition. 2009 Feb 11; 89(4):1037-42.

24 De Koning L, Malik VS, Kellogg MD, Rimm EB, Willett WC, Hu FB. Sweetened beverage consumption, incident coronary
heart disease, and biomarkers of risk in men. Circulation. 2012 Apr 10;125(14):1735-41.

25 Malik V, Li Y, Pan A, De Koning L, Schernhammer E, Willett W, Hu F. Long-Term Consumption of Sugar-Sweetened and
Artificially Sweetened Beverages and Risk of Mortality in US Adults. Circulation. 2019 Mar 18.

26 Vién Chién lugc va chinh sach tai chinh. Thué tiéu thu dac biét d6i véi d6 udng cé dudng: Kinh nghiém qudc té va kha nang ap
dung tai Viét Nam, https://www.mof.gov.vn

27 Hu FB. Resolved: there is sufficient scientific evidence that decreasing sugar-sweetened beverage consumption will
reduce the prevalence of obesity and obesity-related diseases. Obesity reviews. 2013 Aug;14(8):606-19.
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can ning tét hon & nhitng ngudi ban dau
von dang thira can®®. O Mexico, ngudi
ta du doan r?mg, trong 10 nam, chinh sach
TTTDB cho BUCD cua nudc nay sé giup
ngan chan duoc 239.900 trudong hop béo phi,
trong do, 39% béo phi & tré em dugc ngan
ngua. Sy giam béo phi nay dugc dy doan
s& tranh duoc 5.840 nam sd nam séng duoc
diéu chinh theo khuyét tat*. Mot nghién ctiru
md hinh vé thué DPUCD 11%, 20% va 25%
& Thai Lan ciing cho thay, thué s& lam giam
ty 1€ thtra can va béo phi. Vi¢c thuc hién céc
mirc thué 11%, 20% va 25% dan dén giam
trong lugng trung binh 0,5 kg, 0,9 kg va 1,1
kg, va giam ty 1€ béo phi twong ung 1a 1,7%,
3,8% va 4,9% trong ba nam®'. Mot nghién
ctru mo hinh vé ap thué PUCD cua Anh chi
ra rang, thué co thé giup phong tranh hon
19.000 truong hop mic bénh tiéu dudng
tuyp 2 mdi nam va giam gan 270.000 ring
sdu, mat hodc tram hang nim?2.

3.2. Thué tiéu thu ddc bigt doi véi do
uéng cé dwong va giam tiéu thu do uong
co duong

Bang chimg tir cac khu vuc da thuc hién

ap TTTPB cho cic san pham PUCD cho
thdy, muc giam dang ké trong viéc tiéu thu
DbUCD so voi cac khu vuc khong ap dung
thué*. O Mexico, nim 2014, Chinh phu
nude ndy di ap muc thué 1 peso véi mdi
lit dd udng khong con bat ky nao co thém
duong (dang bot, dang c6 dic hodc pha san),
diéu nay lam tang khoang 10% trén gia ban
lé. Két qua 1a nim 2015 luong tiéu ding
DUCD da giam trung binh 7,6% so vdi nam
2014. Cac ho gia dinh nghéo c6 mlc gidm
tiéu thu trung binh cao hon & muc 11,7%.
Nghién ctru cling chi ra réng, lugng tiéu thy
cac san pham do ubng c6 loi da ting lén
2,1% so voi trude do*.

O Berkeley (California, Hoa Ky), vai
thang sau khi thyc hién thué DUCD voi
muc 1 cent mdi ounce, bao cdo miic tiéu
thu DPUCP ¢ nhom dan cu thu nhap thip
da giam 21% va muec ti€u thy nude loc ting
khoang 63%. Ba ndm sau khi thué duoc thuc
hién, muc tiéu thu PUCD hang ngay giam
dén 52.3% trong khi san lugng nudc loc tiéu
thu tang khoang 29.3%73%-3¢, Mot nghién ctru
khac vé nguoi tiéu ding PUCD ¢ Nam Phi

28 Vartanian LR, Schwartz MB, Brownell KD. Effects of soft drink consumption on nutrition and health: a systematic review
and meta-analysis. American journal of public health. 2007 Apr; 97(4):667-75.

29 Chen L, Appel L], Loria C, Lin PH, Champagne CM, Elmer PJ, Ard JD, Mitchell D, Batch BC, Svetkey LP, Caballero B.
Reduction in consumption of sugar-sweetened beverages is associated with weight loss: the PREMIER trial. The American
journal of clinical nutrition. 2009 Apr 1; 89(5):1299-306.

30 Basto-Abreu A, Barrientos-Gutiérrez T, Vidafa-Pérez D, Colchero MA, Herniandez FM, et al. Cost-Effectiveness Of
The Sugar-Sweetened Beverage Excise Tax In Mexico. Health Aff (Millwood), 2019; 38(11):1824-31. Available from: https://
pubmed.ncbi.nlm.nih.gov/31682510/.

31 Phonsuk P, Vongmongkol V, Ponguttha S, Suphanchaimat R, Rojroongwasinkul N, Swinburn BA. Impacts of a sugar
sweetened beverage tax on body mass index and obesity in Thailand: A modelling study. Plos one 2021;16(4):e0250841.

32 Briggs AD, Mytton OT, Kehlbacher A, et al. Health impact assessment of the UK soft drinks industry levy: a comparative
risk assessment modelling study. The Lancet Public Health 2017;2(1):e15-e22.

33 Teng AM, Jones AC, Mizdrak A, Signal L, Gen¢ M, Wilson N. Impact of sugar-sweetened beverage taxes on purchases
and dietary intake: Systematic review and meta-analysis. Obesity Reviews 2019;20(9):1187-204.

34 Colchero, MA RJ, Popkin, BM, Ng SW. In Mexico, evidence of sustained consumer response two years after implementing
a sugar-sweetened beverage tax. Health Aff 36(3):564-571; 2017.

35 Lee MM, Falbe J, Schillinger D, Basu S, McCulloch CE, Madsen KA. Sugar-sweetened beverage consumption 3 years after
the Berkeley, California, sugar-sweetened beverage tax. American journal of public health 2019;109(4):637-39.

36 Falbe J, Thompson HR, Becker CM, Rojas N, McCulloch CE, Madsen KA. Impact of the Berkeley excise tax on sugar-
sweetened beverage consumption. American journal of public health 2016;106(10):1865-71.

37 Wrottesley SV, Stacey N, Mukoma G, Hofman KJ, Norris SA. Assessing sugar-sweetened beverage intakes, added sugar
intakes and body mass index before and after the implementation of a sugar-sweetened beverage tax in South Africa. Public
Health Nutrition 2020:1-26.
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cho thdy, thué di goép phan giam tiéu thy
tir 100ml-200ml/ngay*’. O Théi Lan, sau
hai nam thyc hién thué PUCD ¢ muc 14%
dya trén ham lugng duong, luong tiéu thu
DUCD trung binh hang ngay da giam 2,8%.
Mirc tiéu thu d6 ubng co ga giam nhiéu nhét,
v&i muec tiéu thu trung binh hang ngay giam
17,7%%.

Tai Vi¢t Nam, theo bao cdo nghién
ctru M6 hinh tac dong ciia TTTDB dbi véi
DUCD cua t6 churc HealthBridge Viét Nam,
néu ap thué v6i mic 60 VND/gram duong/
lit thi luong tiéu thu s€ giam di tor 10-25%
tuy dang DPUCD trong d6 nudc trai cay dong
chai/lon ¢6 duong giam 10% va nudc ting
luc giam 25% luong san pham tiéu thy®.
R0 rang 1a TTTDB cho BUCD mang lai loi
ich d6i voi strc khoe cua cong dong thong
qua viéc gitip giam tiéu thu cac san pham do
udng khong c6 loi cho sirc khoe.

3.3. Thué tiéu thu dic biét d6i véi dd
udng co dudng va viéc thay thé cdc sin
phim cé lgi cho sirc khée

Khi xép hang d6 udng tét cho suc
khoe, DPUCD s& nam & cudi danh sach vi
chung cung cip qua nhiéu calo va hau nhu
khong c6 cac chat dinh dudng khac*. Mic
du cac to chic y té va cac chuyén gia y
té da khuyén céo han ché tiéu thy cac san
phdm DUCPD, nhung téng mirc tiéu thy cac
mit hang nay ¢ Viét Nam van ngdy mot
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gia tang. Theo khdo sat cua Hi¢p hdi Bia
— Ruogu — Nudc gidi khat, lugng tiéu thu
DbUCD binh quan da tang nhanh tur 6,6 lit/
ngudi nam 2002 1én 50,7 lit/ngudi ndm
2018. Bén canh do, chi sb ting gia cua
PUCP dang cham hon tc do ting cia chi
s6 CPI. Trong 15 nim qua, GDP theo dau
nguoi tdng 280% trong khi gid nudc ngot
chi tang 210%, nhu vay BPUCD dang ré
hon so véi 15 nam trude day*'.

Khi 4p TTTDB, ngoai viéc nhu cau tiéu
thu DUCP bi thay d6i ma nhu cau san pham
thay thé hoic bo sung ciing bi thay d6i theo.
Nghién ciru tai cac nude khac nhau trén thé
gi6i chi ra rang, néu ap dung TTTPB d6i
v6i DUCD thi nhitng san pham tdt cho sirc
khoe nhu nudc trai cay, nudc rau ci qua, do
udng an kiéng s& duoc st dung nhiéu hon*.
Thué DUCD cua Mexico da dan dén viéc
mua dd udng co loi cho sirc khoe (ching
han nhu nudc loc) tang 11% ¢ nhiing nguoi
timg mua nhiéu DPUCD*. Viéc thuc hién
thué suit 10% & Barbados ciing di lam
giam 4,3% doanh sé ban hang PUCPD hang
tuan tai mot chudi cira hang tap hoa, trong
khi doanh sb tiéu thy cac san pham-khong-
co-dudng ting 5,2%*. O Nam Phi, mot
niam sau khi thyc hién viéc 4p thué, luong
mua d6 udng khong bi danh thué tang 10%
so voi xu hudng trude khi cong bd thué®.
Con ¢ Chile, mgt nghién ctu mo hinh cho

38 Phulkerd S, Thongcharoenchupong N, Chamratrithirong A, Soottipong Gray R, Prasertsom P. Changes in Population-
Level Consumption of Taxed and Non-Taxed Sugar-Sweetened Beverages (SSB) after Implementation of SSB Excise Tax in
Thailand: A Prospective Cohort Study. Nutrients 2020;12(11):3294.

39 HealthBridge Viét Nam. Bdo cdo Mo hinh tidc dong cta thué tiéu thu dic biét d6i véi d6 udng cé duong. 2021.

40 Sugary drinks. The nutrition score. Harvard T.H. Chan School of Public Health. Available online: https://www.hsph.
harvard.edu/nutritionsource/healthy-drinks/sugary-drinks/.

41 Vién Chién lugc va chinh séch tai chinh. Thué tiéu thu dic biét dsi véi do udng c6 dudng: Kinh nghiém qudc té va kha ning dp dung
tai Viét Nam, https://www.mof.gov.vn

42 World Bank. Taxation on Sugar sweetened Beverages: International Evidence and Experiences. 2020.

43 Ng SW, Rivera JA, Popkin BM, Colchero MA. Did high sugar-sweetened beverage purchasers respond differently to the
excise tax on sugar-sweetened beverages in Mexico? Public health nutrition 2019;22(4):750-56.

44 Alvarado M, Unwin N, Sharp §J, et al. Assessing the impact of the Barbados sugar-sweetened beverage tax on beverage
sales: an observational study. International Journal of Behavioral Nutrition and Physical Activity 2019;16(1):13.

45 Stacey N, Edoka I, Hofman K, Swart EC, Popkin B, Ng SW. Changes in beverage purchases following the announcement
and implementation of South Africa’s Health Promotion Levy: an observational study. The Lancet Planetary Health
2021;5(4):e200-e08.

NGHIEN CUU
S6 14 (486) THANG 7/2023 \_uj\p PHAP ‘37




CHINH SACH

thdy, viéc tang gia 10% dbi voi nude giai
khat ¢ lién quan dén viéc tiéu thu nudc
tang 6,3%, diéu nay chi ra rﬁng, viéc danh
thué d6i véi nude giai khat c6 thé dan dén
tang tiéu thu cic d6 udng thay thé c6 loi cho
sirc khoe*. Viée ap thué ddi voi mat hang
PUCD s& khuyén khich cac doanh nghiép
thay d6i cac phuong thirc san xuat, giam
luong dudng co trong cac loai do udng tir
do tao ra san phém lanh manh hon va tao ra
cac co hdi mai cho doanh nghiép.

3.4. Thué tiéu thu ddc bigt doi véi do
uéng cé dwong va tinh trang nghéo doi

Quan ngai vé ganh ning cua thué
cho BUCD véi nguodi ngheo 1a mot rao
can ddi vé6i viéc ap thué. Co ¥ kién cho
rang, DPUCD mang tinh phd bién rong rai
va d6i twong chu yéu tiéu thu 1a tang 1op
nhan dan lao dong c6 thu nhap khong cao,
nhu vay ap TTTPB cho BDUCD la khong
phu hop. Tuy nhién, thyc té 1a tiéu dung
DUCD s¢€ lam tang tinh trang nghéo doi
do mot phﬁn thu nhap s€ dugc sir dung dé
mua d6 udng khong co6 loi cho stc khoe
thay vi duoc st dung cho cac nhu cau thuc
pham thiét yéu cho cudc séng. Tinh trang
nay con trd nén nghiém trong hon khi mot
phan thu nhép cia gia dinh bi mat di do
ngudi tiéu dung san pham DUCPD bi ém,
bi bénh hoac tham chi la to vong do cac
bénh lién quan dén tiéu thu nhiéu dudng
gay nén. O nhiéu qudc gia, cdc ho gia dinh
¢6 thu nhap thép thi tiéu thu nhiéu PUCD
hon, do d6 ho bi béo phi, tiéu duong va
cac bénh lién quan dén ché do an uéng

khéc nhiéu hon*’.

Ngoai ra, do mtrc d6 nhay cam dbi véi
thay d6i vé gia 1a khac nhau giita cac nhém
thu nhap, nhom thu nhap thép c6 dg nhay
cam vé gia cao hon nén viéc ap TTTDB
cho PUCD s& din dén viéc giam ty trong
s6 tién thué do nhom ngudi co thu nhap
thap dong gop trong tong sd ngudn thu
tir thué DUCD, trong khi ty trong nay lai
tang 1én & nhém co6 thu nhdp cao. Nguoi
tiéu dung c6 thu nhap thap hon phan ng
v6i gid ca hon, c6 nghia 1a thué PUCD dic
biét hiéu qua trong viéc gidm mua va tiéu
dung & cac nhém dbi tugng nay*s. Thém
vao do, do gidm lugng ti€éu dung cac san
phim DUCPD, nhom ngudi nghéo, ngudi
c¢6 thu nhap thap s& duoc hudng loi nhiéu
hon ca vé mat kinh té va stc khoe tir viée
ap thué. Tham chi TTTPB con co thé tro
thanh chinh sach hd trg nguoi nghéo bang
cach str dung ngudn thu tir ap thué vao cac
muc tiéu hd trg phat trién xa hoi. Vi du
dién hinh c6 thé ké ra 1a & Mexico, viéc
trién khai thuc hi¢n Luat TTTDB dbi voi
DUCP cho thay, ngoai mirc giam tiéu thu
trung binh 11,7% trong cac hd gia dinh
nghéo thi hon 2,6 ty d6 la My tién thué
trong hai nim dau tién da duoc dau tu
lap dat dai phun nude tai cac truong hoc
trén khap Mexico*. Tai Brazil, gia PUCD
tang 10% dugc udce tinh lam giam 10%
lugng nang lugng/calo ti€u thu tir cdc san
pham nay & ngudi nghéo va 6,3% & ngudi
khong nghéo’®. Mot nghién ciru md hinh
ctia Uc vé tac dong cua thué PUCD ¢ murc

46 Guerrero-Lépez CM, Unar-Munguia M, Colchero MA. Price elasticity of the demand for soft drinks, other sugar-
sweetened beverages and energy dense food in Chile. BMC public health 2017;17(1):1-8.
47 Brownell KD, Farley T, Willett WC, et al. The public health and economic benefits of taxing sugar-sweetened beverages.

The New England journal of medicine 2009;361(16):1599.

48 Teng AM, Jones AC, Mizdrak A, Signal L, Gen¢ M, Wilson N. Impact of sugar-sweetened beverage taxes on purchases
and dietary intake: Systematic review and meta-analysis. Obesity Reviews 2019;20(9):1187-204.
49 Fact Sheet. Uncapping the Truth: The Mexican Sugar Sweetened Beverage Tax Works. The Nutritional Health Alliance:

Mexico; 2016.

50 Claro RM, Levy RB, Popkin BM, Monteiro CA. Sugar-sweetened beverage taxes in Brazil. American journal of public

health 2012;102(1):178-83.
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20% cho thay rang nhitng nhom dan sé c6
thu nhap thap nhat duoc lgi ich strc khoe
16n nhat va tiét kiém dugc chi phi cham
soc sirc khoe cao nhats!,

3.5. Thué tiéu thu ddc bigt doi véi do
uéng cé dwong va vigc lam

TTTDB cho BUCD lam gidm viéc mua
cac loai san pham nay nhung khong c6 bang
chimg nao vé mdi lién hé gitta thué PUCD
va mat viéc 1am trong nganh db ubng. Cac
nghién ctru tr Hoa Ky, Mexico va Anh cho
thdy khong c6 sy mét viéc 1am dang ké d6i
v6i nganh san xuat d6 uéng hodc nganh ban
1¢ thyc phdm hay céac tac dong kinh té tiéu
cuc khic sau khi ap dung thué PUCD*.
Nghién ctru & Chile cho thay, tic dong cua
chinh sach thué BPUCD lam giam 24,7% stic
mua DUCD nhung ciing khong thay co tac
dong ti€u cuc lam giam viéc lam hay thu
nhap cua nhan cong lam trong nganh cong
nghiép nay™.

Nguoc lai, mot nghién ctru mo hinh tac
dong cua thué PUCD tir 20% dén 50% &
Brazil con chi ra muc thué nay s& lam ting
téng san pham quéc nodi tir 2,4 ty R$ (460
triu USD) 1én 3,8 ty R$ (736 tri¢u USD) va
s& tao ra tir 69.000 dén 200.000 viéc 1am, tuy
thudc vao thué suat*.

3.6. Thu thué tiéu thu dac biét tir dé
uéng cé dwong giam chi phiy té va giip ho
tro dau tw cho cdc chwong trinh céng cong

Tiéu thy DPUCD gop phin giy ra cac
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bénh lién quan dén ché do an udng dan dén
giam ning sudt va tao ra ganh ning tai chinh
16n cho hé théng y té qudc gia. O Hoa Ky,
hé théng y té phai chi tra mot khoan khong
16 cho cac ca bénh lién quan dén tiéu thy
PUCD - quy dobi tuong dwong véi 10 xu
cho mdi lon nudc ngot duge tiéu thu®>. Mot
nghién ctru nam 2018 wdc tinh rang, tiéu thy
DUCD ¢ Mexico dan dén mat thoi gian lao
dong gay thiét hai cho nén kinh té khoang
1,4 ty d6 la My, hon mét ntra vige mét nang
suét nay 1a do chét som’.

TTTPB cho PUCP c¢6 thé giam tiéu
thu loai hang héa nay va dan dén giam
nguy co mic cac bénh lién quan dén ché
d6 an ubng, khong chi mang lai ngudn thu
cho nén kinh té ma con giam chi phi chim
soc suc khde. Mot nghién ctru mo hinh uwéc
tinh tac dong ciia muc thué 1 peso mdi lit
PUCD cua Mexico cho thiy, mdi mot do
la sir dung dé trién khai chinh sach nay s&
twong dwong véi gan 4 d6 la My chi tiéu
cho cham séc strc khoe - va do 1a muc quy
ddi khi chwa ké dén viéc ting ngan sach sau
khi trién khai luat. Nghién ctru nay ciing
wdc tinh rang, trong 10 nam trién khai thué
PbUCD s¢ giam hon 200.000 truong hop
béo phi va giam 61.000 truong hop mic
bénh tiéu duong tuyp 2. Tang gip doi muc
thué hién hanh s& dem lai hiéu qua gip doi
vé mirc chi phi tiét kiém duoc va loi ich vé
stc khde cia chinh sach nay”’.

51 Lal A, Mantilla-Herrera AM, Veerman L, et al. Modelled health benefits of a sugar-sweetened beverage tax across
different socioeconomic groups in Australia: A cost-effectiveness and equity analysis. PLoS medicine 2017;14(6):e1002326.
52 Powell LM, Wada R, Persky JJ, Chaloupka FJ. Employment impact of sugar-sweetened beverage taxes. American journal
of public health 2014;104(4):672-77.

53 Paraje G, Colchero A, Wlasiuk JM, Sota AM, Popkin BM. The effects of the Chilean food policy package on aggregate
employment and real wages. Food Policy 2021; 100:102016 doi: https://doi.org/10.1016/j.foodpol.2020.102016.

54 Pan American Health Organization AHP. Tributa¢do das Bebidas Adogadas no Brasil, 2021:https://www.paho.org/pt/
documentos/relatorio-tributacao-das-bebidas-adocadas-no-brasil.

55 Allcott H, Lockwood BB, Taubinsky D. Should we tax sugar-sweetened beverages? An overview of theory and evidence.
Journal of Economic Perspectives 2019;33(3):202-27.

56 Guerrero-Lopez CM, Colchero MA. Productivity loss associated with the consumption of sugar-sweetened beverages in
Mexico. Preventive medicine 2018;115:140-44.

57 Basto-Abreu A, Barrientos-Gutiérrez T, Vidafia-Pérez D, et al. Cost-Effectiveness Of The Sugar-Sweetened Beverage
Excise Tax In Mexico. Health Affairs 2019;38(11):1824-31.
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Ngudn thu c¢6 duge tir thué DUCP c6
thé duoc tai dau tu vao cac chuong trinh
cai thién stc khoe cong dé)ng nhu tro cép
cho co s ha tang, nudc udng, hd tro cac
blta dn lanh manh tai truong hoc hodc
cung cip quy tai chinh cho cac chién dich
truyén thong sic khoe’. Tai Philippines,
mot phan dang ké doanh thu dén tir thué
ruou, DPUCD va thué thude 14 duge danh
riéng cho viéc cung cap tai chinh dé hd
tro cho quy Bao hiém Y té Qudc gia va
nang cip co so y té. Viéc gin chi véi thu
nay di cung cip mot ngudn thu nhap bén
vitng va dang ké, taing ngudn luc cho y té
tai day 1én gap ba lan trong 5 nim (2013
—2018)®. Nguon thu dén tir thué PUCD
tai Vuong qudc Anh ciing s& duoc st dung
dé nang cao stc khoe cua tré em, bao gdm
cung cép tai chinh cho cac hoat dong thé
duc thé thao va cac chuong trinh cung cap
bira sang tai truong hoc®.

Trong thdi diém nén kinh té cia céc
qudc gia dang phuc hoéi sau dai dich
COVID-19, thué PUCP c¢o thé tao ra
nhiéu khoan thu can thiét cho chinh phu
dé hd trg viéc cai thién suc khoe cong
dong. Ngudn thu 5 triéu d6 la My tir thué
bUCD cua Seattle, Hoa Ky da dugc su
dung dé cung cap phiéu giam gia tai cac
siéu thi cho hon 6.000 ho gia dinh tai
day nham ddi phé véi cudc khung hoang
do COVID-19 gay ra®. 1,65 triéu do la
My trong quy tai trg dén tir thué cua

nha phan phdéi PUCP di duoc st dung
dé cung cip ngudn ctru trg thuc pham
khan cap cho nhitng ngudi dang gap kho
khan trong viéc chi tra cho thuc an do
COVID-19%.

4. Két luan va khuyén nghi

Tiéu thy PUCD c6 lién quan dén viéc
tang nang lugong an vao, tang can, thua
can va béo phi, tir 46 dan toi sy phat trién
ciia mot sd bénh khong lay nhiém. WHO
khuyén nghi danh thué déi voi PUCD
1a Iya chon chinh sach quan trong nham
giam muc ti€u thy, tor d6 ngan ngua thura
can, béo phi cling nhu cac tac dong tiéu
cuc cia nd dén stc khoe. Theo do, céc
qubc gia nén dit muc tiéu ting gia ban 1&
DUCD lén it nhit 20% dé dat dugc nhiing
hiéu qua vé y té, kinh té va xa hoi.

Viét Nam da ban hanh Luat TTTDB
tr ndm 2008, nhung dén nay, Luat nay
méi chi 4p dung d6i véi cac san pham
thudc 14, ruou, hang hoa va dich vu xa
xi ma chua ap dung cho cac loai BUCD.
Do d6, can phai st dung TTTDPB nhu
1a mot don bay chinh sach hiéu qua véi
tac dong kép giam su dung BUCD ciling
nhu cac hdu qua suc khde lién quan va
tao nguén luc cai thi¢n phuc 1gi xa hoi.
Viéc kiém ché dai dich thira can va béo
phi ciing s& giup dam bdo suc khoe cong
dong, né ciing 1a mot trong nhirng muc
tiéu phat trién bén virng (SDGs) do Lién
hop qubc dé ra m

58 Pan-American Health Organization. Sugar-sweetened beverage taxation in the Region of the Americas. 2020.

59 QOzer C, Bloom D, Martinez Valle A, et al. Health Earmarks and Health Taxes. 2020.

60 White M CS, Rayner M, Smith R, Rutter H, Adams J, Scarborough P, Mytton O, Briggs A. Evaluation of the health
impacts of the UK Treasury Soft Drinks Industry Levy (SDIL). London: National Institute of Health Research, 2018.

61 Beekman D. Seattle will provide $800 each in supermarket vouchers to thousands of families during coronavirus crisis.
https://www.seattletimes.com/seattle-news/politics/seattle-will-provide-800-in-supermarket-vouchers-to-thousands-of-

families-during-coronavirus-crisis/.

62 San Francisco Office of the Mayor. Mayor London Breed Announces Soda Tax Funding Will Provide Emergency Food
for People Affected by COVID-19, https://sfmayor.org/article/mayor-london-breed-announces-soda-tax-funding-will-

provide-emergency-food-people-affected.

40 NGHIEN CUV ’
LAP PHAP J S6 14 (486) THANG 7/2023



THUC TIEN PHAP LUAT

PON PHUONG CHAM DUT HOP DONG LAO DONG CUA
NGUGI SUDUNG LA BONG TRONG TRUGNG HOP T0 CHUC LAI

DOANH NGHIEP, HOP TAC XA VA NHUNG VAN BE DAT RA TRONG
THUC TIEN AP DUNG

Lé Van DPuc
TS. Trudng Pai hoc Luat Ha Néi.

Théng tin bai viét

Tir khéa: Pon phuong chim dut hop
ddng lao dong; t6 chirc lai doanh nghiép,
hop tac xa; nguoi st dung lao dong.

Lich sw bai viet:

Nhan bai: 11/04/2023
Phan bién: 16/04/2023
Duy¢t bai: 13/07/2023

Article Information
Keywords: Unilateral termination of labor
contract; reorganization of enterprises

and cooperatives; employer.

Article History:

Received: 11 Apr. 2023
Peer Reviewed: 16 Apr. 2023
Approved: 13 Jul. 2023

Tém tit:

Khi tham gia vao quan h¢ lao dong, nguoi sir dung lao dong va
nguoi lao dong déu xac 1ap nhimg quyén va nghia vu cu thé. Viéc
nguoi lao dong thuc hién nghia vu 1a diéu kién dé dam bao quyén
loi cua nguoi st dung lao dong va nguoc lai. Do tinh chét quan
trong va su phurc tap cua vi¢c don phuong cham dut hop déng lao
dong nén Bo ludt Lao dong quy dinh rat chit ché cac van d& lién
quan nhu can cw, thu tyc, quyén loi, nghla vy, trdch nhiém cua cac
bén khl don phuong chim dirt hop dong lao dong ‘Trong pham vi
bai viét nay, tac gia tap trung phan tich mot sé diém vudng mic,
chua phi hop vé quyén don phuong cham dut hop dong lao dong
cua nguoi st dung lao dong tai biéu 43 B0 luat Lao dong ndm
2019 trong thuc tién 4p dung, vé tro cép mét viéc lam, vé giai
quyét hau qua phap ly cua viéc don phuong chadm dut hop déng
lao dong diing va trai phap luat va kién nghi hoan thién.

Abstract:

Once an employment relationship is established, the employer and
the employee both enforce specific rights and obligations. The
employee’s performance of obligations is a condition for ensuring
the interests of the employer and vice versa. Due to the importance
and complexity of unilaterally terminating a labor contract, the
Labor Code strictly stipulates related issues such as grounds,
procedures, rights, obligations and responsibilities of the parties
when unilaterally terminating the labor contract. Within the scope
of'this article, the author focuses on analyzing a number of obstacles
and inappropriate points about the employer’s right to unilateral
termination of the labor contract in Article 43 of the Labor Code of
2019 in practical enforcement on unemployment benefits, dealing
with the legal consequences of the right and illegal unilateral
termination of labor contracts and also gives out recommendations
for further improvements.

1. Mot sé van dé chung vé quyén don
phuwong cham dirt hop dong lao dong cia
nguoi sir dung lao dong

Khai niém hop dong lao dong (HDLD)
dugc quy dinh tai Diéu 13 Bo luat Lao dong
(BLLP) niam 2019 kha ddy du va rd rang:

“HDLD la sw thoa thudn gitta nguoi lao
dong (NLD) va nguoi su dung lao dong
(NSDLD) vé viéc lam cé trd cong, tién heong,
diéu kién lao ddng, quyén va nghia vu ciia
méi bén trong quan hé lao dong. Truong hop
hai bén thod thudn bang tén goi khdc nhung
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co ngi dung thé hién viéc lam cé trd cong,
tién lwong va sw qudn 1y, diéu hanh, gidm
sat cua mot bén thi dwoc coi la HPLD”.
Nhu vay, c¢6 thé thiy HPLD 1a hinh thirc
phap 1y chu yéu, co ban lam phat sinh quan
hé phép luét lao dong trong nén kinh té thi
truong, trong d6 di 1am rd dugc ban chit
cua HDLD la sy thod thuan gitta mgt bén
1a NSDLD ¢6 nhu cau “mua sitc lao dong”
v&i NLD ¢6 nhu ciu vé viée lam, NLD cam
két tu nguyén lam vi¢c cho NSDLD va chiu
su quan ly cua NSDLD dé co thu nhap; co
su rang budc vé mat phap 1y giita NLD va
NSDLD. Sy rang budc phap 1y cta hai bén
trong quan hé lao dong chinh 1a diéu kién
co ban dé phap luat bao dam, bao vé quyén
va lgi ich ca hai bén trong qua trinh xac lap,
duy tri va chdm dit mdi quan hé nay. Dé
dat dugc muc tiéu cua minh, cac bén trong
quan hé lao dong ty nguyén thoa thuan dé
hinh thanh nén HDPLD, nhung ciing chinh
dé dam bao thoa man cac muc tiéu dé ¢ thé
dan t6i cham ditt quan hé hop dong trong
nhitng triwong hop khdc nhau béi nhiéu cin
cur khac nhau.

Chém ditt HDLD dwoc hiéu la cham dirt
mot quan hé phap ludt lao dong gitta NLD
va NSDLP nham cham diit viéc thuc hién
quyén, nghia vy ciia cdc bén theo HPLD.
Khi thyc hién quyén cham diat HPLD, viéc
nay sinh bat dong vé quyén va nghia vy ciia
cac bén la diéu kho tranh khoi, nhét 1a viée
don phuong cham dit HDLD. Pon phuong
cham dit HPLP 14 van d& phic tap, thuong
12 nguyén nhan din dén nhitng bat dong,
mau thuan giita cic bén. Theo d6, mot bén
trong quan hé lao dong ty y chdm dut HDLD
ma khong can co su thoa thuan hoic dong y
ctia bén con lai. Pong thoi, khi don phuong
chdm dat HPLD, ca NLD va NSDLP déu
c6 kha nang phai d6i mat véi nhitng nguy
co anh hudng dén viéc 1am, thu nhép, cudc
sdng ctia NLD va ngudi than cia ho, gdy xdo
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tron trong t6 chuc hoat dong san xuat, kinh
doanh cia NSDLP. Do tinh chat quan trong
va sy phtic tap cua viéc don phuong cham
diat HDLD nén BLLD quy dinh rat chit ché
cic van dé lién quan nhu can ct, thu tuc,
quyén lgi, nghia vy, trach nhiém cua céc
bén khi don phuong chidm dut HDLD. Nhur
vay, don phwong cham dirt HDLD la hanh vi
phap Iy trong d6 thé hién ¥ chi ciia mot bén
chii thé nham cham dirt quan hé lao dong
véi bén kia. Y chi nay dwoc biéu hién ra bén
ngoadi dwdi mét hinh thirc nhdt dinh va phdi
dwoc truyén dat t6i chii thé doi tae ma khong
can thiét phdi dwoe chii thé dé chap nhan.
2. Quy dinh trong B0 luit Lao dong nim
2019 vé quyén don phwong chim dirt hop
dong lao dong ciia ngudi sir dung lao dong
theo Diéu 43

BLLD nam 2019 c6 hiéu lyc tor ngay
01/01/2021, ¢6 nhiéu noi dung khac so véi
cac quy dinh trude day lién quan dén quyén,
nghia vu cta cac chu thé trong quan hé lao
dong, nhat 1 quyén duoc don phuong chim
dut HDLD.

Diéu 43 BLLD nim 2019 quy dinh vé
nghia vu cia NSDLD khi chia, tach, hop
nhat, sap nhap; ban, cho thué, chuyén doi
loai hinh doanh nghiép; chuyén nhuong
quyén s hiru, quyén sir dung tai san cia
doanh nghiép, hop tac xa:

“l. Trong truong hop chia, tach, hop
nhdt, sap nhdp; ban, cho thué, chuyén doi
logi hinh doanh nghiép; chuyén nhwong
quyén sé hitu, quyén sir dung tai san ciia
doanh nghiép, hop tdc xa ma anh huong dén
viéc lam cia nhiéu NLP thi NSDLD phdi
xdy dung phuwong an sw dung lao dong theo
quy dinh tai Piéu 44 ciia Bé ludt nay.

2. NSDLP hién tai va NSDLD ké tiép c6
trach nhiém thwc hién phwong dan sw dung
lao dong da dwoc thong qua.

3. NLD bj thoi viéc thi dwoc nhdan tro



cdp mdt viée lam theo quy dinh tai Piéu 47
cua Bo luat nay”.

Nhu vy, Diéu 43 BLLD nam 2019 di
quy dinh day du va rd rang cac ndi dung khi
NSDLD thyc hién viéc to chirc lai doanh
nghiép nhu: chia, tach, hgp nhat, sap nhap,
ban, cho thué, chuyén doi loai hinh doanh
nghiép, chuyén nhuong quyén so hitu, quyén
st dung tai san cua doanh nghiép, hop tac xa
ma anh huong dén viéc 1am cta nhiéu NLD
thi NSDLD phai c6 trach nhiém lap phuong
an st dung lao dong; NSDLD cii va méi cod
trach nhiém thyc hién phuong an str dung
lao dong da thong nhét; quy dinh rat chit ché
cic van dé lién quan nhu can ct, thu tuc;
quyén loi, nghia vy, trach nhi¢m cua cac bén
khi don phuong cham dit HDLD.

- Vé can cit don phwong cham dirt
HDPLD cua NSDLD:

NSDLD khi muén don phuong chim
dut HDLD v6i NLD bugc phéi dua ra ly do
cham dit HPLP. Vi trong quan hé lao dong,
NLD ludn duge coi 1 bén “yéu thé” hon so
vol1 NSDLD. Mat khac, trong quan hé lao
dong, dé dam bao thod min muc tiéu cua
minh, ludn ton tai nguy co nay sinh nhimng
mau thudn, xung dot gitra NLD va NSDLD.
Vi thé, néu khong quy dinh 1y do 1a diéu kién
rang budc dé& NSDLD c6 thé don phuong
chédm diit HDLD vé6i NLD thi ¢6 thé s& dan
dén su tuy tién cua NSDLD trong viéc chim
dot HDLD dbi v6i NLD lam anh hudng
dén quyén, lgi ich hop phap chinh dang ciia
NLBD, anh huéng dén viéc 1am caa NLD.

Déi véi truong hop NSDLD don phuong
chdm dit HDLD véi NLD do chia, tach,
hop nhét, sép nhap, ban hodc cho thué hodc
chuyén d6i loai hinh doanh nghiép, chuyén
nhuong quyén so hitu, quyén str dung tai san
cua doanh nghiép, hop tac xa; theo khoan 25
Diéu 4 Luat Doanh nghiép nim 2014 thi day
la cac hoat dong t6 chuc lai doanh nghiép
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ma cac chu thé kinh doanh duoc quyén thuc
hién trong qua trinh hoat dong kinh doanh.
Céc hoat dong nay déu dan dén su thay d6i
vé quy md ciia doanh nghiép, né c6 thé lam
chdm dut sy ton tai cta cac doanh nghi¢p dé
hinh thanh mot hay nhiéu chi thé méi, kéo
theo d6 sé& 1a quy mo, co cdu t6 chirc méi nén
viée sir dung lao dong ciing can phai co su
diéu chinh cho phu hop véi tinh trang hién
tai cua doanh nghiép. Vi¢c thuc hién céc hoat
dong nay khong thé tranh khoi viéc chim
dat mdi quan hé lao dong giita NSDLD va
NLBD. Vi thé, BLLP nam 2019 quy dinh cin
ctr & NSDLD mudn don phuong cham dit
HDLD véi NLD 1a “phai xay dung phuwong
an sw dung lao dong” va “NSDLD hi¢n tai
va NSDLD ké tiép c6 trach nhiém thyc hién
phuong an su sung lao dong da duoc thong
qua”. Pay 1a mot yéu cau bt buéc NSDLD
phai tién hanh cac hoat dong nay trude khi
nghi dén phuong an s& chdm dut HPLD véi
NLD. Nhu vay, quy dinh nay thé hién su bao
ho cta Nha nude trong van dé dam bao viée
lam cho NLD. Viéc xay dung va thyuc hién
phuong an st dung lao dong trong trudng
hop nay ngoai y nghia bao vé vi¢c lam cho
NLD con mang y nghia cong khai nguyén
nhan chim dit HDLD véi NLD dé NLD bao
vé quyén loi ctia minh. Béi vi, trong phuong
an st dung lao dong gdm: danh sach va sd
luong NLD tiép tuc duogc su dung, NLD dua
di dao tao lai dé tiép tuc sir dung, NLD dugc
Chuyen sang lam viéc khong tron thoi gian..

s& tiép tuc gan bo v6i doanh nghiép. Mot sO
NLD khong thé dap tmg dugc yéu cau cua
hoat dong san xuét kinh doanh tai doanh
nghiép s& bi cham dut HPLD va NSDLD s&
phai tra cho NLD mdt khoan tién trg cap thoi
viéc dé hd trg cho NLD khi budc phai cho
ho théi viée. Thuec té, viéc cho phép NSDLD
duoc tu chu xay dung lai phuong an str dung
lao dong da tao diéu kién dé NSDLPD thuc
hién quyén tu do thué mudn va st dung
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lao dong, dé phuc vu cho nhu cdu san xuat,
kinh doanh cta doanh nghi¢p, ddm bao cho
doanh nghiép c6 thé tai san xuat va tao ra co
héi viée lam cho NLD.

- Vé thii tuc thuwce hién quyén don phwong
cham dirt HPLP ciia NSDLP: Thu tuc nay
bao g@)m thu tuc bao trude cho NLD, thu tuc
trao ddi vai té chuc dai dién cho tap thé lao
dong tai co s¢ va thu tuc thong bdo voi co
quan quan ly nha nudc vé lao dong cip tinh.

+ V& thu tuc bao truée cho NLD, thong
thuong NSDLD khi don phuong chim dut
HPLD phai bao trudc cho NLD biét trudce
mot khoang thoi gian dé NLD chuan bi tim
kiém mot cong viéc méi, chu dong trong ké
hoach ctia c4 nhan nham dam bao ngudn thu
nhap, dam bao cudc sdng ciia NLD va ngudi
than cua ho. Dbi voi NSDLD, day 1a thoi
gian can thiét dé doanh nghiép bd tri, sip
xép lai lao dong hodc tim kiém lao dong moi
thay thé, tham chi la tuyén dung va dao tao
NLD lam cong viéc méi nhim dam bao cho
doanh nghi¢p duoc hoat dong binh thuong,
6n dinh. Thoi han bao trude tuy thude vao
loai HPLD ma NSDLDb va NLb da giao
két. HDLD cang thé hién su gin két lau dai
gitta NLD va NSDLD thi thoi han bao trude
cang phai nhiéu. Phap luat quy dinh d6i voi
HDLD khong xac dinh thoi han thi thoi han
bao trudc it nhat 1a 45 ngay, dbi voi HDLD
c6 thoi han 12 thang dén 36 thang thi thoi
han béo trudc it nhéat 1a 30 ngay con dbi
v6i thoi han dudi 12 thang thi thoi han bao
trude 1a 03 ngay. Tuy nhién, khac voi1 quy
dinh tai khoan 1 Diéu 36 va khoan 6 Diéu 42
BLLD nam 2019 la NSDLD phai tuan thu
quy dinh vé thoi han bao trude, truong hop
do chia, tach, hop nhat va sap nhap doanh
nghi¢p thi NSDLD khong phai thuc hién
thu tuc bao trude, boi nhitng truong hop nay
dé don phuong cham dit HDLD véi NLD
thi NSDLD phai thuc hién rat nhiéu thu tuc
khac nhu: xay dung va thyc hién phuong
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an st dung lao dong, vi¢c trao doi véi to
chuc dai dién tap thé lao dong tai co s& va
thong bao trudc 30 ngay cho co quan quan
1y nha nuéc vé lao dong cip tinh... Do do,
NSDLD khong phai thyc hién thu tuc bao
trude 1a hoan toan hop ly, boi vi viée thuc
hién cdc thu tuc da néu nhiéu khi con kéo dai
hon ca thoi han bao trude. Va lai, trong mot
sO truong hop cu thé khi NLD bi cham dut
HDPLD mac du khong dugc bao trudc nhung
ho cling di biét trudc nén viée thyc hién bao
trude 1a khong can thiét.

+ Vé thu tyc tham khao y kién cua t6
chirc dai dién NLD: Nghia vu trao doi y kién
v6i to chirc dai dién NLD khi NSDLD thuc
hién quyén don phwong cham dut HPLD
dugc quy dinh tai khoan 6 Diéu 42 va khoan
2 Diéu 44 va khoan 3 Diéu 177 BLLD nam
2019. Theo d6, viéc don phuong cham dut
HDPLD 1a quyén cia NSDLD, viéc NSDLD
thuc hién quyén nay khi co du cac cin clr
theo quy dinh ctia phap luat thudc vé y chi
chi quan cua ho, khong phu thudc vao y
kién cua td chirc dai dién cho NLD tai co s6.
Khoan 2 Diéu 44 quy dinh: “khi xdy dung
phuong an sur dung lao dong, NSDLD phai
trao doi y kién véi t6 chire dai dién NLP tai
co s¢ doi véi noi ¢é té chire dai dién NLD
tai co so. Phuwong an su dung lao dong phai
dwoc théng bdo céng khai cho NLP biét
trong thoi han 15 ngay ké tir ngdy duwoc
théng qua”. Nhu vay, BLLD nim 2019 vé
co ban van giit nguyén quy dinh nay so véi
quy dinh tai BLLD nam 2012. Phéap luat quy
dinh sy tham gia cua td chtrc dai dién NLD
tai co s& nham bao vé quyén loi ich hop
phép cho NLD; tranh truong hgp NSDLD
lam dung quyén xay dung phuong an st
dung lao dong khong phu hop dan dén viée
don phuong chim diat HPLD véi hang loat
NLD.

- Vé trach nhiém cia NSDLD khi don
phirong cham dirt HDLD véi NLD



+ Pbi voi truong hop NSDLD don
phuong cham dit HDLD hop phap thi phap
luat quy dinh céc trach nhiém cia NSDLD
bao gém trach nhiém tra tro cap mat viéc
lam cho NLD, trach nhiém thanh toan cac
khoan tién luong tro cdp, phu cdp va cac
khoan thu nhap khac va tra cac loai gidy
t& cho NLD. Tro cip mat viéc 1am 1a trach
nhiém ctia NSDLD khi don phuong chim
dat HPLD ddi véi NLD duoc quy dinh tai
Diéu47 BLLD ndm 2019. Theo d6, NSDLD
phai tra trg cAp mat viéc lam cho NLD di
lam viéc thuong xuyén tur du 12 thang tro
lén ma bi mét viéc lam trong trudng hop
thay d6i co cau cong nghé hodc vi 1y do
kinh t& (Diéu 42 BLLD niam 2019) va trong
truong hop chia, tach, hop nhét, sap nhap,
ban, cho thué, chuyén doi loai hinh doanh
nghiép, chuyén nhwong quyén so hiru,
quyén sir dung tai san ctia doanh nghiép,
hop tac xi (Piéu 43 BLLD nam 2019). C
mdi nam lam viéc tra 01 thang tién luong
nhung it nhat bang 02 thang tién luong. Khi
NSDLD don phuong chim diat HDLD véi
NLD, NSDLD phai c6 trach nhiém thanh
toan ddy du cac khoan tién luong, tién tro
cap, phu cip, cac khoan thu nhap khéac va
tra cac loai gidy to cho NLP. Cac khoan
tién tra cho NLD, cac khoan tién bao hiém
x4 hoi, bao hiém y té, bao hiém thit nghiép
va cac quyén loi khac ciia NLD phai dugc
uu tién bao dam thanh toan.

+ Truong hgp NSDLD don phuong
chim dat HDLD trai phap luat duge quy
dinh tai Diéu 39 BLLD ndm 2019 nhu sau:
“Pon phwong cham dirt HPLP trdi phdp
ludt la trwong hop cham dirt HPLD khéng
diing quy dinh tai cac Piéu 35, 36 va 37 ciia
B6 ludt nay”. Theo d6, c6 thé hiéu NSDLD
don phuong chdm dit HPDLD trai phap
luat dugc hiéu 1a truong hop NSDLD don
phuong chim dut HPLD khong tuan thu
theo quy dinh vé can ctr ciing nhu tha tuc
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bao trudc cho NLD theo Diéu 36 BLLD nam
2019 hodc cham duat HPLD véi NLD trong
nhiing truong hgp NSDLD khong dugc don
phuong chidm duat HDLD quy dinh tai Diéu
37 BLLD nam 2019. Theo d6, NSDLD phai
nhan NLD tr¢ lai lam viéc theo HDLD da
giao két, phai tra tién luong, dong bao hiém
x4 hoi, bao hiém y té, bao hiém that nghiép
trong nhiing ngay NLD khong dugc lam
viéc va phai trd thém cho NLD mot khoan
tién it nhat bang 02 thang tién lwong theo
HDLD (khoan 1 Piéu 41 BLLD nam 2019).
Trong truong hop NLD khéng muén trod
lai 1am viéc thi ngoai khoan tién dugc boi
thuong theo quy dinh trén NLD con duogc
trg cap thoi viéc (khoan 2 Diéu 41 BLLD
nam 2019). Néu NSDLD khong mudn nhan
lai NLD va NLD dong ¥ thi ngoai khoan tién
NSDLD phai tra bao gém tién lwong, dong
bao hiém xa hoi, bao hiém y té, bao hiém
that nghiép trong nhitng ngay NLD khong
duoc lam viéc va mot khoan tién it nhat
bang bang 02 thang tién luong theo HDLD,
NSDLD con phai tra trg cap théi viée cho
NLD theo quy dinh tai Diéu 46 BLLD nim
2019. Ngoai ra, hai bén thoa thuan khoan
tién boi thuong thém cho NLD nhung it nhat
bang 02 thang tién luong theo HPLD dé
cham diat HPLD (khoan 3 Piéu 41 BLLD
nam 2019).
3. Nhiing bit cip trong thuec tién ap dung
va mot s kién nghi hoan thién

Phép luat vé lao dong ludn coi trong va
dam bao quyén loi cho cac chu thé trong
quan hé lao dong, trong d6 c6 quyén chim
diat HDLD cia NSDLP. Thuc té cho théy,
da s6 NSDLP da thyc hién quyén nay theo
cac quy dinh cua phap luat. Tuy nhién, trong
mot sO truong hop, phap luat quy dlnh con
chua rd rang dan dén nhiéu vudng mac khi
ap dung trén thyc té. Tinh trang NSDLD lam
quyén hodc thyc hién nhitng hanh vi gay anh
huong truc tiép dén quyén loi cia NLD dan
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dén viéc chdm dut HPLD trai phap luat véi
NLD van con ton tai. Pay ciing 1a van dé
thudng phat sinh mau thudn va giy ra céac
tranh chép lao dong gitta cac bén trong quan
hé lao dong, tir d6 cling s€ gay anh hudng
dén su phat trién ctia doanh nghiép.

Thir nhdt, vé quy dinh trg cap mat viéc
lam. Ciing gidng tro cip thoi viée, trg cip
mét viéc lam dem lai loi ich rat 16n cho NLD
va nguoi than cua ho, nhung véi nhiing
NLD chua dua thoi gian lam viéc 12 thang
cho NSDLD thi s€ khong dugc hudng tro
cAp mat viéc 1am tuong ung véi sd thang
lam viéc cua ho. Nhu vay, quy dinh nay
chua dam bao duoc quyén loi cho NLD,
boi vi nhitng cin cir dan dén viéc NSDLD
don phuong chdm dat HDLD trong nhiing
truong hop nay déu ndm ngoai ¥ chi chu
quan cia NSDLD ciing nhu NLD. Ngoai
ra, véi cac truong hop NLD bi mét viéc
lam do doanh nghiép chia, tach, hop nhit,
sép nhdp; ban, cho thué, chuyén ddi loai
hinh doanh nghiép; chuyén nhuong quyén
so hitu, quyén st dung tai san ctia doanh
nghlep, horp tac xa th1 NLD s¢€ dugc hudng
tro cAp mat viéc, mdi nim lam viéc duoc
tra 01 thang tién luong nhung it nhat bang
02 thang tién lwong. Tuy nhién, viéc quy
dinh NLD phai lam viéc thuong xuyén cho
NSDLD tir da 12 thang tré 1én méi dugc
hudng tro cip mat viéc s& khong dam bao
vi¢c thuc hi¢n va cling la nguyén nhan gay
btic xtic, bat 6n trong quan hé lao dong. Vi
thé, can xem xét sira d6i quy dinh tra trg
cAp mét viéc lam cho nhitng nguoi lao dong
chua du thoi gian lam vi¢e 12 thang cho
NSDLD dé dugc huong tro cép mat viéc
lam, dam bao huoéng céng bang nhu nhau
cho nhém NLD nay. Béi vi, nhiing trudong
hop NLD bj don phuong chidm diut HDLD
do chia, tach, hop nhat, sap nhap; ban, cho
thué, chuyén ddi loai hinh doanh nghiép;
chuyén nhuong quyén sé hiru, quyén st
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dung tai san cua doanh nghi¢p, hop tac
xa din dén viéc NLD bi mat viéc lam, thi
NSDLD can phai bdi thuong thoa dang khi
chim dat HDLD voi NLD.

Bén canh d6, ciing nhu quy dinh vé tra
trg cp thoi viéc thi su trong thich giita quy
dinh cia BLLD nam 2019 véi quy dinh cua
Luat Bao hiém xa hoi naim 2014 vé trg cip
mat viéc lam duoc thé hién khi phap luat quy
dinh khong bao gém thoi gian NLD tham
gia bao hiém that nghiép khi tinh thoi gian
tro cép mét viée 1am. Cu thé, thoi gian lam
viéc dé tinh tro c?ip mat viéc 1am la téng thoi
gian NLD di 1am viéc thuc té cho NSDLD
trir di thoi gian NLD d tham gia bao hiém
that nghiép theo quy dinh cta phap luat vé
bao hiém that nghiép va thoi gian lam viéc
da duoc NSDLD chi tra trg cép thoi viéc, trg
cAp mat viéc 1am (khoan 2 Piéu 47 BLLD
ndm 2019). Bén canh d6, quy dinh NLD
khong dugc hudng trg cép mat viéc lam d6i
v6i thoi gian da duoc tham gia bao hiém that
nghiép s& khién cho NSDLP tuy tién hon
khi ap dung dé cho NLD théi viéc. Vi thé,
can phai sua d6i quy dinh nay cho phu hop
v6i yéu cau cua thuc té d6 1a phai dam bao
tat ca NLD bi mat viéc lam trong truong hop
trén déu duoc nhdn trg cap mat viéc lam.
Béi vi, can ctr trén tham nién 1am viéc khong
phan anh tinh chét boi thudng do chim dut
HDLD trudce thoi han.

Thir hai, vé tién luong dé tinh tro cép
mat viéc lam. Vi cach quy dinh nhu hién
nay cia BLLD nim 2019, “la tién heong
binh qudn cia 06 thing lién ké theo HDLD
trieGe khi NLP mdt viéc lam” van chua giai
quyét triét dé duoc cac truong hgp NSDLD
loi dung k& hé cua luat dé han ché quyén loi
chinh déng ctia NLD. Bai vi, thuc té, nhicu
truong hgp NLD thuc hién cac cong viéc &
vi tri quan trong, dong gop nhiéu, dem lai
loi ich cao nén tién luong thuc huong 16n
hon nhiéu so véi mirc lwong quy dinh trong



HDPLD, nhung khi NSDLD don phuong
chdm dit HDLD thi NLD lai chi duogc
huong tro cap mat viéc lam tinh trén luong
binh quan cua 06 thang lién ké theo HDLD
trude khi NLD mét viée 1am kéo theo quyén,
loi ich cua NLD ciing khong dugc dam bao.
Vi thé, can phai sira d6i quy dinh nay theo
hudng dé céc bén tu thoa thuan viéc lya chon
tién luong dé tinh trg cép mét viéc 1am hodc
1a tién luong trén co s¢ thoi gian, mac do
dong gop ciia NLD hoic tién luong va cic
khoan khac (néu c6) quy dinh trong HPLD
néu NLD dong ¥ nham bao vé quyén loi cho
NLD va han ché viéc lam dung cua NSDLD.
Thir ba, vé gi6i han hanh vi don phuong
chdm duat HDLD trai phap luat. Phap luat
qui dinh: “Pon phwong chim dit HPLD
trai phdp ludt la truwong hop cham dirt
HDLD khéng ding quy dinh tai cic Diéu
35, 36 va 37 cua B¢ Iludt nay”. Nhu vay,
viéc giéi han hanh vi don phuong chim dut
HDLD trai phap luat chi trong cac truong
hop vi pham quy dinh tai Diéu 35, 36, 37
1a chua bao quéat hét cac truong hop don
phuong cham dut HDLD trai phap luat. Boi
vi, con cac truong hop NSDLD vi pham quy
dinh tai Diéu 42, 43 nhu: khong xay dung
phuong an st dung lao dong; khong trao d6i
v6i t6 chirc dai dién NLD tai co s6 ma NLD
1a thanh vién khi chim dat HDLD do thay
d6i co ciu, cong nghé hoic vi 1y do kinh té
va vi pham céc quy dinh vé xur 1y ky luét sa
thai NLD... dan dén bo sot viec NSDLD da
don phuong cham dit HDLD trai phap luét.
Vi thé, phap lut can phai quy dinh stra d6i
bao quat tit ca cc trudng hop don phuong
cham dat HDLD trai phap luét, bao gdom ca
truong hop don phuong cham dat HPLD vi
pham quy dinh tai Diéu 42, Diéu 43 BLLD
va vi pham quy dinh vé ky luat lao dong sa
thai NLD quy dinh tai Piéu 124, 125 BLLD
dé c6 thé bao quat hét cac truong hop don
phuong cham duat HPLD trai phap luét.

THUC TIEN PHAP LUAT

Thi tur, vé khoi phuc lai quan hé lao dong
bi chdm dut do hanh vi chAm dit HDLD tréi
phap luat. Phap luat lao dong quy dinh budc
NSDLD phai khoi phuc lai quan hé lao dong
bi chdm dut do hanh vi chAm dit HDLD tréi
phap luat “Phai nhdn nguoi lao dong tro lai
lam viéc theo HDLP da giao két...” (khoan
1 Piéu 41 BLLD nam 2019). Tuy nhién,
thuc t& co nhiéu truong hop NSDLD don
phuong chdm dut HPLD véi NLD bai ly
do doanh nghiép giai thé bd phan ma trude
do NLb da lam viéc, tirc 1a bd phan do6 cua
doanh nghiép da khong con tdn tai hodc con
ton tai nhung ngudi khac da dam nhan va
lam tot hon... nén viéc buoc NSDLD nhan
lai NLD lam cong viéc cii 1a khong hop 1y va
kho thé thyc hién. Vi thé, can phai sira doi
quy dinh nay cho phu hop véi thuc tién theo
huéng tuy tinh hinh thuc té dé giai quyét sap
xép lai cong viéc nhu phai nhan NLD tro lai
lam viéc theo HDLD da giao két hodc cac
bén c6 thé thoa thuan khac nhdm ting co
hoi lua chon cho cac bén; dong thoi bao vé
quyén lam viéc ciia NLD va ngin ngira tinh
trang NSDLD tuy tién don phuong chim dut
HDLD.

Thir nam, phap luat quy dinh phai tra
tién luong, dong bao hiém x4 hoi, bao hiém
y té, bao hiém that nghiép trong nhing
ngay NLD khong dugc lam viéc va phai tra
thém cho NLD mot khoan tién it nhat bang
02 thang tién luong theo HPLP (khoan 1
Diéu 41 BLLD nidm 2019). Quy dinh khong
pht hop voi nguyén tic bén vi pham phai
boi thuong nhiing thiét hai thuc té ma minh
gy ra theo nguyén tic xac dinh mac boi
thuong thiét hai da dugc ghi nhan trong Bo
luat dan sy. Bi 18, néu truong hop NLD bi
don phuong chim dat HDPLD trai phap luat
tim dugc viée lam maoi trong thoi gian gidi
quyét tranh chap thi muc thiét hai thuc té
ciia NLD s& thap hon tién luong ctia nhiing
ngay NLD khong dugc 1am viée. Do d6, néu
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budc NSDLPD phai bdi thuong cho NLD tién
luong cua nhitng ngay NLD khong lam viéc
thi c6 nhing truong hgp NSDLD phai boi
thuong cao hon thiét hai thuc té ma NLb
ganh chiu. Ngoai ra, cé truong hgp NLD
khong thién chi, mac du van biét rd quyén
loi cua minh bi vi pham nhung van cb tinh
khong tim viée 1am méi va cho dén khi thoi
hiéu yéu ciu giai quyét tranh chap lao dong
sap hét mai khoi kién dé duoc huong khoan
boi thuong cho nhitng ngay khong dugc
lam viéc trong thoi gian dai. Boi vy, can
dit ra quy dinh vé trach nhiém ctia NLD bi
don phuong chim dut HDLD trai phap luat
trong viéc tim duoc viéc lam moi nham dam
bao nguyén tic thién chi, trong quan h¢ dan
su va dam bao sy cong bang, binh dang gitra
cac bén. Dong thoi, ting thém trach nhiém
bdi thuong ciia NSDLD khi don phuong
cham dit HPLD trai phéap luat va dam bao
khoéi phuc quyén loi cia NLD nhu trudc
khi ho bi don phuong chdm dirt HDLD tréi
phap luat.

Thir sdu, vé thi tyc tham khao y kién
ctia to chirc dai dién NLD. Phap luat quy
dinh viéc don phuong cham dat HDLD
1a quyén ciia NSDLD, viéc NSDLD thuc
hién quyén nay khi c6 dii cac cin cr theo
quy dinh cta phap ludt thudc vé ¥ chi chu
quan cua ho, khong phu thudc vao ¥ kién
cta to chuc dai dién cho NLD tai co s&
nhung, “khi xdy dung phwong dan sw dung
lao déng, NSDLP phdi trao doi y kién véi
16 chirc dai dién NLD tai co sé doi véi noi
¢ t6 chire dai dién NLP tai co s6. Phuong
an suw dung lao dong phai dwoc thong bdo
céng khai cho NLP biét trong thoi han 15
ngay ké tir ngay dwoc théng qua” (khoan
6 Diéu 42 va khoan 2 Diéu 44 va khoan 3
Diéu 177 BLLD nam 2019). Tuy nhién, quy
dinh trén lai khong c6 hudng dan viéc tham
gia, trao ddi cua to chuce dai dién ctia NLD
tai co s phai dién ra nhu thé nao? Truong
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hop khong théng nhat duoc v6i nhau thi giai
quyét ra sao? Vai tro, y kién cua t6 chirc dai
dién NLD tai co sé chiém bao nhiéu phan
tram khi tham gia va biéu quyét tan thanh
phuong an str dung lao dong... Vi thé, can
phai sira d6i hodc phai c6 quy dinh hudng
dan cu thé vé thu tuc tham khao v kién cua
to chirc dai dién NLD nhu trinh ty, thu tuc
tham gia, trao ddi cua t chuc dai dién NLD
tai co &, diéu kién khi cac bén khong thong
nhat quan diém glal quyét v6i nhau, vai tro,
tleng noi ciia to chirc da1 dién NLD tai co

... nham bao vé quyén loi ich hop phap
cho NLD, trdnh truong hop NSDLD lam
dung dan dén viéc don phwong chim dut
HDLD véi hang loat NLD.

Thir bay, vé quyén don phuong chim
dut HPLD cua NSDLP. Ciing giéng nhu
BLLD niam 2012, BLLD nam 2019 van tiép
tuc thtra nhan viéc don phuong chdm dut
HDLD thudc vé ¥ chi cia NSDLD. Trong
khi d6, viéc trao d6i ¥ kién cua t6 chirc dai
dién NLD tai co s& khong con 1a bét budce
dbi v6i moi truong hop NSDLD don phuong
chdm dat HPLD véi NLD. Ngoai ra, khi
NSDLD don phuong chim diat HDLD dbi
vo1 cac truong hop phai xay dung phuong
an st dung lao dong hoac nguoi bi don
phuong chim dit HPLD 1a can bo cong
doan khong chuyén trach... Nhu vay, quy
dinh trén cia BLLD nam 2019 s& khong
dam bao duoc quyén tham gia ctia to chic
dai dién NLD tai co so trong viegc NSDLD
don phuong cham duat HPLD. Do d6, can
phai xem xét sira doi hodc quy dinh huéng
dan cu thé vé quyén tham gia cua to chirc
dai dién NLD tai co so trong viécc NSDLD
don phuong chim dit HDLD, nhu muc do
tham gia, trao déi ctia to chirc dai dién NLD
tai co so; yéu cau khi khong thong nhat
duoc v6i nhau vé phU:O’ng an giai quyét; sb
phan tram ¥ kién cua t6 chirc dai dién NLD
tai co so khi tham gia va biéu quyét tan



thanh phuong an st dung lao dong dé bao
vé tot nhat cho tap thé NLD. Bai vi, thyc té,
trong céac truong hop do céc sy kién khach
quan, bat kha khang din dén NSDLD phai
thu hep san xuit va don phuong chim dut
HDLD v6i NLD thi viée trao d6i y kién voi
td chire dai dién tap thé lao dong tai co so
cling chi mang tinh hinh thtrc vi cac can ctr
dé NSDLD thyc hién quyén don phuong
chdm dit HPLPD trong trudng hop nay déu
12 ndm ngoai y chi chii quan ciia NSDLD,
ké ca trong trudng hop v kién cua t6 chire
dai dién NLD tai co s khong nhat tri thi
NSDLD vén thyc hién quyén don phuong
chdm dut HDLD theo phuong an st dung
lao dong da xay dung.

Thir tam, vé nghia vu cia NSDLD khi
don phuong cham dit HDLD trai phap luat.
BLLDP nam 2019 van chua tach bach hau
qua phap ly cua viéc NSDLD don phuong
cham dut HPLD trai phap luat do vi pham
can cu, ly do don phuong va truong hop chi
vi pham thoi han béo trudce. Xét vé tinh chét,
viéc NSDLD vi pham can cu don phuong
1a hanh vi vi pham ndng hon so véi vi pham
thoi han bao trudc, trong khi quy dinh nghia
vu ctia NSDLD ddi véi ca hai trudng hop
1a déu phai nhan NLD tr¢ lai lam viéc. Nhu
vay, néu NSDLD chi vi pham thoi han bao
trude trong khi can cit don phuong cham dirt
HDLD la dung luat, nhung van phdi nhan
NLD tré lai 1am viée 1a chua hop 1y. Vi thé,
can phai c6 quy dinh doc lap vé giai quyét
hau qua phap ly trong truong hop NSDLD
don phuong chim duat HPLD trai phap luat
do vi pham cin ct (Iy do don phuwong chdm
dut HDLD trai phap luat) va truong hop
chi vi pham thoi han bao truéc don phuong
cham dat HPLD dé ap dung cho ting trudng
hop, dac bi¢t 1a hanh vi NSDLD vi pham can
ctr don phuong chim dit HPLD trai phap
luat nham bao dam quyén loi cho NLD va
duy tri quan hé lao dong.

THUC TIEN PHAP LUAT

Thit chin, vé cac trudng hop NSDLD
don phuong cham dit HDLD trong truong
hop t6 chuc lai doanh nghiép, hop tic xa
(Piéu 43 BLLD nam 2019). Theo d6, khi
doanh nghiép chia, tach, hop nhét, sap nhap;
ban, cho thué, chuyén d6i loai hinh doanh
nghiép; chuyén nhuong quyén so hiu,
quyén sir dung tai san ctua doanh nghiép,
hop tac xa co rat nhiéu cac dang vi pham,
nhu: khong xay dung phuong an sir dung
lao dong; khong thuc hién hodc thuc hién
khong dung phuong an st dung lao dong;
khong trao ddi véi t6 chirc dai dién NLD tai
co s&; khong thong bao cho Uy ban nhan
dan cip Tinh va cho NLD truéc khi chdm
dat HPLD... nhung phap luat khong quy
dinh cach thirc giai quyét hau qua phap 1y
cu thé trong truong hop nay. Nhu vy, co
thé hiéu cu vi pham mot trong cac diéu kién
theo quy dinh trén trong qua trinh t6 chirc lai
doanh nghiép, hop tac xa khi NSDLD don
phuong chdm dit HDLD 1a don phuong
cham dit HDLD trai phap luat. Vi thé, can
quy dinh cach thirc giai quyét hau qua khac
nhau véi tung truong hop vi pham s€ hop
1y hon va dung ban chat hon. Theo d6, néu
NSDLP vi pham céc quy dinh vé xdy dung
phuong an st dung lao dong, dao tao, sap
xép viéc lam cho NLP thi ho can phai nhan
NLD tré lai lam viéc; néu NSDLD chi vi
pham thu tuc bao trudc cho co quan nha
nude c6 thim quyén, bao truée cho NLD
thi ho chi phai boi thuong tién luong cho
NLD trong nhiing ngay NLD khong dugc
bao trude. Boi vi, cac can ctt dé cho thoi
viéc khi doanh nghiép chia, tach, hop nhat,
sap nhap; ban, cho thué, chuyén do6i loai
hinh doanh nghiép; chuyén nhuong quyén
so hitu, quyén st dung tai san ctia doanh
nghiép, hop tac xa lIa hoan toan do NSDLD
tao ra va c6 nhitng can cit NSDLD c6 thé
cha dong thyc hién rat dé dang nhu thay d6i
co cdu to chirc, sap xép lai lao dong m
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1. Khai quat vé nguyén tic bio dam quyén

bao chira ciia nguoi bi bugc toi

Quyén bao chita (QBC) 1a quyén con

Tém tit:

Quyén bao chita ctia ngudi bi bude t4i 1a mot trong nhitng quyén
co ban va quan trong nhét cta nguoi bi bude tdi. Viée bao dam cho
nguoi bi budce toi thuc hién quyén bao chita 1a yéu cdu khach quan
ctia t& tung hinh sw. Trong bai viét nay, tic gia phan tich thyc trang
bao dam quyén bao chira cuia nguoi bi budc tdi ¢ nudc ta, lam rd
nhiing han ché, tdn tai va dé xudt cac kién nghi nham nang cao
hi€u qua bao dam quyén bao chira cho nguoi bi bugc toi.

Abstract:

The defense right is one of the most basic and important rights of
the accused person. A guarantee for the accused person’s
implementation of this right is an objective requirement in criminal
proceedings. Within this article, the author provides an analysis of
the current situation in ensuring the defense rights of the accused
person in our country, clarifies the shortcomings, and also gives
out a number of recommendations for improvement on the defense
rights of the accused person.

khong thién vi; dugc coi la vo tdi cho dén khi
duoc ching minh 1a pham t0i theo phap luat;
khong bi coi 1a pham t61 vé hanh vi ma theo

nguoi co ban da dugc ghi nhan trong cac Cong
wée qubc té vé quyén con ngudi. Tuyén ngon
thé gioi vé Nhan quyén nam 1948 khing dinh:
Moi nguoi déu binh dang trude phap luat va
¢6 quyén duge phap luat bao vé, khéng co bét
ky su phan biét nao; moi ngudi déu co quyen
dugc bao vé tai cac Toa an c6 tham quyén
trong nudc dé chong lai cac hanh dong xam
pham céc quyén co ban da duoc Hién phap va
luat phap cua cac nudc thira nhan; khong ai bi
bat, giam hodc day ai mot cach vo cd; duge
huéng quyén binh dang, dugc xét xir cong
bang va cong khai trudc Toa an doc lap va

ludt quéc gia hodc qudc té khong cu thanh toi
hinh su. Diém b khoan 3 Piéu 14 Cong udc
cta Lién hop qudc vé cic Quyén dan sy va
chinh tri d ghi nhan cu thé QBC: Trong qua
trinh xét xtr vé mot toi hinh sy, moi ngudi déu
6 quyén dugc “co du thoi gian va didu kién
thuan loi dé chuan bi bao chira va lién h¢ véi
nguoi bao chira do chinh minh Iya chon™!.

O Viét Nam, nguyén tic bao dam QBC
ctia nguoi bi budc toi 1a nguyén tac hién dinh,
ddng thoi 1a nguyén tic dic thu cua to tung
hinh sy (TTHS). Vi¢c ghi nhan va thuc hién
nguyén tic nay gop phan quan trong trong viéc

1 Phan Thi Thanh Mai (2019), “Hoan thién quy dinh ctia B luat T6 tung hinh sy ndm 2015 vé bdo dam quyén bao chiia
ctia ngudi bi budc t61”, Tap chi Khoa hoc kiém sét, s6 2, tr. 26-27.
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bdo vé quyen va loi ich hop phap cua ngudi bi
budc t6i, dong thoi giup cac co quan tién hanh
TTHS giai quyét vu 4n mot cach chinh xac.

Hién phap nam 1946 - ban Hién phap dau
tién cua nudc Viét Nam dan chu cong hoa da
ghi nhan: “Nguwoi bi cdo dirge quyén tw bao
chita ldy hodc mwon ludt sw’”™. Cac ban Hién
phap tiép theo déu ghi nhan QBC ciia bi cao’.
K¢é thira cac ban Hién phap trudc d6, Hién phap
nam 2013 ciing d4 hién dinh nguyén tac quan
trong nay nhu sau: “Nguoi bi bat, tam gitr, tam
giam, khoi td, diéu tra, truy t6, xét xir c6 quyén
tu bao chu’a, nho ludt su hoac nguoi khac bao
chira™ va “QBC cua bi can, bi c4o, quyén bao
vé loi 1ch hop phap cua duong su dugc bao
dam™s. Nhu vy, Hién phap nam 2013 di mo
rong pham vi cac dbi tuong dugc bao dam
QBC trong TTHS, theo d6 khong chi bi cado
méi ¢6 QBC nhu cac ban Hién phép trudc day
ma ngay tir khi bi bat ngudi do dd phat sinh
QBC. B0 luat TTHS nam 2015 da dugc stra
doi, bo sung nam 2021 (Bo luat TTHS) ciing
da str dung thuat nglr “nguoi bi bude t6i”,
thuat nglr thuong chi dugc st dung trong cac
cong trinh nghién ctru khoa hoc phap 1y truéc
day dé ghi nhan QBC cho cic dbi twong nay
mot cach 1o rang hon. Cu thé, Bo luét nay quy
dinh: “Nguwoi bi bude téi gom nguoi bi bat,
nguoi bi tam giir, bi can, bi cdo™®.

V& mit 1y luan, QBC cta nguoi bi budc
t6i thé hién & cac ndi dung sau’:

Mot la, vé néi dung ciia OBC:

Bao chira l4 tit ca cac hoat dong ctia ngudi
bi budc tdi va nguoi bao chira tir khi bi budc tdi
dén khi c6 ban an, quyét dinh c6 hiéu luc phap
ludt cua Toa an khong bi khang cao, khang
nghi. Thong qua hanh vi cy thé, ho st dung
cac quyen luat dinh dé lam sang to nhiing tinh

Diéu thtr 67 Hién phap nam 1946.

Khoan 4 Diéu 31 Hién phdp ndm 2013.
khoan 7 biéu 103 Hién phdp nam 2013.

NG WwN

Kiém sat, s6 10, tr. 43.
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tiét chimg minh cho sy vo t6i, dé lam giam nhe
trach nhiém hinh sy hodc céc tinh tiét khéc co
loi cho ngudi bi bude tdi. Bo6 ¢o thé 12 hanh vi
tb tung hudng dén viéc bac bo mot phﬁn hoac
toan bd su budc tdi cia co quan tién hanh t4
tung hodc dua ra nhitng chimg cr dé 1am giam
nhe trach nhi€m hinh sy ctia nguoi bi bude toi
hodc cac hanh vi td tung khac nham bao vé
quyén va loi ich hop phap ctia nguoi bi budc
t01 dugc phap luat quy dinh ngay ca khi ching
khong truc tiép lién quan dén viéc giam nhe
trach nhiém hinh sy trong vu an.

Hai la, vé vai tro cia OBC:

Béo dam QBC cua nguoi bi budc toi 1a
mot trong cac nguyén tic co ban cua phap
luat TTHS. Viéc bao dam QBC dugc xem
nhu mot sy doi trong voi chirc nang budc toi
clia cic co quan tién hanh TTHS. Chinh sy
dbi trong nay bao dam cho hoat dong TTHS
dugc dién ra khach quan, dan chii va cong
béng. Diéu nay thé hién 1o qua nhan dinh:
“Co budc t01 ma khong c6 bao chira thi hoat
dong to tung s& mang tinh chat mot chiéu
va két budc chir khong phai 14 tranh tung.
TTHS khéng thé duoc thira nhan 14 dan chu
khi chirc ning budc t6i khong c6 dbi trong 1a
churc nang bao chira™.

Ba la, vé thoi diém bdt dau va két thiic
OBC:

QBC xuat hién tir khi giit nguoi trong
truong hop khan cép, bat ngudi, co quyét
dinh tam giit hodc tir khi khai t6 bi can. QBC
két thuc khi vu an duoc xét xir va ban én,
quyét dinh ctia Toa an c6 hiéu lyc phap luat.
Trong mot sb truong hop dac bi¢t, khi nhiing
can cu cua vi¢e bude tdi khong con, chu thé
c6 thim quyén ra quyét dinh dinh chi giai
quyét vy an thi QBC sé& két thuc sém hon.

biéu 101 Hién phép nam 1959, Diéu 133 Hién phép nim 1980, Diéu 132 Hién phdp nam 1992 (stia d6i, b6 sung ndm 2001).

biém d khodan 1 biéu 4 B¢ luat T tung hinh sy ndm 2015 (stta d6i, b6 sung ndm 2021).
Ton Thién Phuong (2016), “Quyén bao chita ctia ngudi bi budc t6i trong Bo ludt T6 tung hinh sy ndm 2015% Tap chi

8 Nguyén Thai Phuc (1999), “Mot s6 vin dé€ vé quyén cong t6 ctia Vién kiém sat’, Ky yéu Dé tai nghién cttu khoa hoc cép
B ctia Vién Khoa hoc kiém sat — Vién kiém sat nhan dan t6i cao, tr. 22.
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Bén la, vé chii thé thiee hién OBC:

Theo quy dinh cua Bo luat TTHS, QBC
khong chi thudc vé bi can, bi c4o ma con thudc
vé nguoi bi tinh nghi pham tdi (nhitng ngudi
bi bat, bi tam giit nhung chua bi khai td).
Nhu vay, chii thé truc tiép cua QBC bao gém:
nguoi bi bét, nguoi bi tam gitr, bi can, bi céo.
Céc chu thé nay sé tu bao chita thong qua viéc
str dung sy hiéu biét phap luat cia minh dua
ra cac ching ctr, yéu cau, tranh luan tai phién
toa... dé chung minh sy vo tdi hodc lam giam
trach nhiém hinh sy ctia minh. Ngoai ra, trong
truong hop nguoi bi budc tdi nho nguoi khac
bao chita cho minh thi QBC ctia ngudi bi bude
t6i duoc thyc hién thong qua cac chi thé do°.
Pay 1a hinh thirc nguoi bi bude t6i nho luat
su, bao chita vién nhan dan, nguoi dai dién,
tro gitip vién phap 1y bao chita cho ho. Nhitng
nguoi nay ap dung cac quy dinh cua phap luat
dé tro gitp phap ly, chirng minh su vo td1 hodc
lam giam trach nhiém ctia nguoi bi budce t9i'.
2. Mt sb bat cap vé nguyén tic bao dam
quyén bao chira ciia ngudi bi budc toi

B0 luat TTHS nam 2015 da duoc sta
ddi, bd sung nam 2021, da c6 nhitng tién bod
nhit dinh trong viéc luat hoa nguyén tic bao
dam QBC cua nguoi bi budc to1, md rong dbi
tugng dugc hudng QBC cling nhu xdy dung
cac quy dinh nham bao dam thyc hién QBC
cua nguoi bi budc tdi. Tuy nhién, cac quy
dinh vé nguyén tic bao dam QBC cua ngudi
bi budc tdi trong Bo luat TTHS hién hanh van
con mot s6 diém bt cap can hoan thién.

Thir nhdt, viéc ghi nhan nguyén tic bao
dam QBC duogc xem la diéu kién can dé
quyén to tung quan trong ndy ciia ngudi bi
budc tdi dugc thyc thi. Tuy nhién, néu chi
dimg lai & diéu khoan mang tinh nguyén tic
thi quyén nay s& khé co thé trién khai hiéu

qua ma can phai c6 cac quy dinh hudng toi
co ché bao dam thuc hién quyén. Thuc té cho
thiy, ngudi bi budc tdi 1a nguoi “o thé yéu”,
ho bi han ché nhiing quyén nhan than nhét
dinh so v&i cac ca nhan binh thuong, trong
d6 co quyén tu do di lai, quyén tiép can thong
tin. Trong khi d6, da s6 ngudi bi budc toi
thudc truong hop thiéu hiéu biét phap luat.
Do vay, viéc nguoi bi budc t6i nhan thic vé
QBC va sir dung quyén nay dé bao vé quyén
loi ctia minh trong TTHS con han ché.

Trén thuc té, mot sb nguoi bi budc tdi
khong biét minh co6 quyén nhd ngudi bao
chira tir lac nao, phan 1én cho rang, khi ra
toa moi dugc moi nguoi bao chira. Tuong tu,
theo quy dinh cua B¢ luat TTHS, bi can cé
quyén doc, ghi chép ban sao tai liéu... lién
quan dén viéc budc toi, g0 t0i, bao chira; bi
c40 co6 quyén xem bién ban phién toa, yéu
cau ghi nhitng sira ddi, bd sung vao bién ban
phién toa. Quy dinh 1a vy song da s6 bi can,
bi cdo khong biét dé thuc hién hodc co quan
c6 thdm quyén ciing khong giai thich, tao diéu
kién dé bi can, bi cao biét hay thyc hién duoc
quyén nay''. Mic du hién nay Diéu 16 Bo luat
TTHS c¢6 quy dinh: “Co quan, nguoi cé tham
quyén tién hanh t6 tung co trdach nhiém thong
bao, giai thich va bao dam cho nguoi bi bugc
toi thurc hién ddy du OBC”, tuy nhién dé rang
budc co quan, ngudi c6 tham quyén tién hanh
t6 tung thuc hién nghiém tic quy dinh nay 1a
diéu khong d& dang do thiéu vang quy dinh
kiém soat viéc thuc hién trach nhiém nay.

Bén canh d6, B¢ luat TTHS chi quy dinh
mot cach chung chung cho nguoi bao chira
dugc quyén gip mit, hoi ngudi bi bude toi.
Nguoi bao chira cling c6 quyén duogc doc, ghi
chép va sao chup nhiing tai liéu trong hd so
vu 4n lién quan dén viéc bao chita tir khi két

9  Piéu 72 B luat T tung hinh sy ndm 2015 (stra ddi, bd sung ndm 2021) quy dinh “Ngusi bao chita la ngusi duge ngudi
bi budc t6i nhd bao chiia hodc co quan c6 thdm quyén tién hanh t6 tung chi dinh va dugc co quan, ngudi cé thim quyén tién
hanh t6 tung tiép nhan viéc dang ky bao chita”. Ngudi bao chita c6 thé la: Luat su; Ngusi dai dién ctia ngudi bi budc t6i; Bao
chita vién nhan dan; Trg gitp vién phap ly trong trudng hgp ngudi bi budc toi thudc déi tugng dugc trg gitp phap ly.

10 Nguyén Tran Nhu Khué (2020), “Bao dam xét xti cdng bang cho ngudi bi budc toi thong qua quy dinh quyén bao chiia
ctia ngudi bi budc t617, Tap chi Khoa hoc kiém sét, s6 chuyén dé 3, tr. 43.

11 Nguyén Tran Nhu Khué (2020), “Bao dam xét xti cdng bang cho ngudi bi budc toi thong qua quy dinh quyén bao chiia
ctia ngudi bi budc 617, Tap chi Khoa hoc kiém sét, s6 chuyén dé 3, tr. 44.
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thuc diéu tra. Tuy nhién, viéc thuc hién cac
quyén ndy ctia ngudi bao chita trong thuc
tién gap nhiéu kho khan do thi tuc phuc tap,
t6n nhiéu thoi gian khi ngudi bao chita mudn
gap bi can, bi cdo tai trai tam giam, tam gitr.
Trong truong hop nguodi bi bude tdi dang
bi tam giam thé hién mong mubn ctia minh
duoc moi luét su, dé nghi luat su bao chira
cho minh thi viéc gip nay rat kho khan, tham
chi trong truong hop da moi luat su bao chira,
bao v¢ quyén lgi cho minh nhung khi luat su
thuc hién cac thu tuc dé tham gia bao chira,
cac co quan tién hanh t6 tung ciing gay khong
it khé khin va khong tao diéu kién, cé trudng
hop luét su con bi co quan tién hanh t6 tung
tir chdi thu tuc dang ky bao chira'.

Thir hai, B luat TTHS nam 2003 trudc
day quy dinh mot nguoi mudn tré thanh
nguoi bao chira cho ngudi bi budc toi phai
thuc hién thu tuc cdp gidy ching nhan bao
chita’®. Tuy nhién, thuc tién thi hanh cho
théy, thu tuc nay con rudm ra, phuc tap, lam
han ché vai tro bao chita ctia ngudi bao chira,
anh hudng dén quyén lgi n6i chung va quyén
duogc xét xtr cong bang cua ngudi bi budc toi.
Do viy, dé nang cao vai trd ctia nguoi bao
chira, bao dam quyén cua nguoi bi budc tdi,
bao dam Toa an xét xir cong bang, Piéu 78
Bo luat TTHS quy dinh diéu luat méi hoan
toan vé thu tuc ding ky bao chita, theo do
B0 luat nay bo thu tuc cip Gidy ching nhan
ngudi bao chira, chuyén sang ché d6 dang ky
d6i v6i dién chu thé ngudi bao chita.

Hién nay, ung dung cong nghé thong tin
trong hoat dong cua co quan nha nudce, huong
to1 phat trién chinh quyén dién tir 1a xu the tat
yéu, 14 m6 hinh phé bién cua nhidu quic gia.
Chinh quyén dién tir 1 by may chinh quyén
g dung cong nghé thong tin trong t6 chirc va
hoat dong nhim nang cao hi¢u luc, hi¢u qua
hoat dong cua co quan nha nudc, ting cuong
cong khai, minh bach thong tin, giam phién ha,

THUC TIEN PHAP LUAT

tham nhiing, tiét kiém chi phi, cung cap dich vu
cong t6t hon. Thoi gian qua, Pang va Nha nudc
ta da va dang thuc hi€én manh mé chu truong
mg dung coéng nghé thong tin nham cai cach
hanh chinh, hi¢n dai hoa hoat dong cua cac co
quan nha nudc, trong d6 ¢6 cac co quan tién
hanh TTHS. Tuy nhién, viéc Gng dung cong
nghé thong tin trong thu tuc dang ky nguoi bao
chita van chua dugc trién khai, tir 46 gdy ra
nhiéu kho khan, phién ha cho nguoi bao chita
khi phai lién hé truc tiép cac co quan tién hanh
TTHS dé thyc hién tha tuc nay.

Thir ba, d6i véi ngudi bi bude t6i 1a nguoi
dudi 18 tudi, khoan 1 Piéu 422 Bo luat TTHS
quy dinh ho “cé quyén t bao chita hodc nho
ngueoi khéc bao chita”, quy dinh nay dan dén
cach hiéu ngudi bi budc toi 1a ngudi dudi
18 tudi chi co quyén lga chon mot trong hai
phuong an: mot 1a ty bao chira, hai la nho
nguoi khac bao chira. Cach quy dinh nhu trén
1a khong hop 1y, khong thong nhat véi nguyén
tiac bao dam QBC ctia ngudi bi budc toi quy
dinh tai Diéu 16 Bo luat TTHS, béi diéu khoan
nay quy dinh ngudi bi budc to1 dong thoi ¢6 ca
quyén ty bao chita va quyén nho nguoi khac
bao chira, ho c6 thé thuc hién ca quyeén ty bao
chira va quyén nhd ngudi khac bao chira; ciing
¢6 thé khong nhd nguoi khac bao chita. Cach
quy dinh nhu trén di 1am han ché QBC cua
ngudi bi bude toi 1a ngudi dudi 18 tudi'.

Ngoai ra, khoan 3 Piéu 422 Bo luat
TTHS quy dinh: “Truong hop nguoi bi bugc
16i la nguwoi dudi 18 tuéi khéng cé nguwoi bao
chita hodc nguwoi dai dién cua ho khong lya
chon nguoi bao chita thi Co quan diéu tra,
Vién kiém sat, Toa dn phdi chi dinh nguoi
bao chita theo quy dinh”. Viéc quy dinh: “Co
quan diéu tra, Vién kiém sat, Toa 4n” 1a cac
cht thé co trach nhiém chi dinh nguoi bao
chita cho ngudi dudi 18 tudi bi budc toi 1a
chua bao ham diy du cac chu thé c6 trach
nhi¢m nay. B luat TTHS quy dinh: “Co quan

12 Ng6 Van Duyén (2022), “Mot s6 kién nghi hoan thién quy dinh vé hoat dong bao chita trong giai doan xét xti so thim vu

an hinh su”, Tap chi Cong thuong, s6 3, tr. 52.
13 Khoan 4 Diéu 56 B luat T6 tung hinh sy nam 2003.

14 Ngo6 Thi Van Anh (2021), “Bao chiia, bao vé quyén va lgi ich hgp phdp ctia ngudsi tham gia t6 tung dudi 18 tudi theo quy
dinh ctia Bo luat T6 tung hinh sy ndm 2015 Tap chi Gido duc va xa hdi, s6 6, tr. 92.
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c6 tham quyén tién hanh té tung gom co quan
tién hanh t6 tung va co quan dwgc giao nhiém
vu tién hanh mét sé hoat dong diéu tra’".
Trong d6, céc co quan tién hanh tb tung bao
gém Co quan diéu tra, Vién kiém sat, Toa
an'®; con co quan dugc giao nhiém vu tién
hanh mot s hoat dong diéu tra gém: Cac co
quan cua B doi bién phong; Cac co quan cua
Hai quan; Cac co quan cia Kiém l1am; Céc
co quan cua lyc lugng Canh sat bién; Céc co
quan cta Kiém ngu; Cac co quan cta Cong
an nhan dan dugc giao nhi¢ém vu tién hanh
mot sd hoat dong diéu tra; Cac co quan khac
trong Quan ddi nhan dan dugc giao nhiém vu
tién hanh mot sé hoat dong diéu tra'’. Do vay,
dé bao dam QBC cua ngudi bi budc t6i 1a
ngudi dudi 18 tudi can bd sung trach nhiém
chi dinh nguoi bao chita cho cac co quan cé
thim quyén tién hanh té tung bao gém ci co
quan tién hanh t6 tung va co quan duogc giao
nhiém vu tién hanh mot s6 hoat dong diéu tra.
3. Mt s6 kién nghi hoan thién

Mt la, d& nguoi bi bude t0i c6 thé tiép
can thong tin vé QBC, nhan thirc va st dung
quyén nay hiéu qua doi hoi phai c6 su ho trg
tir phia cac co quan tién hanh TTHS. Vi thé,
tac gia cho rang, dé tang tinh minh bach va
dé thuc hién nghiém chinh hoat dong nay doi
hoi cac nha lam luét can phai bo sung quy
dinh vé viéc phai 1ap bién ban vé viéc giai
thich quyén va nghia vu cta ngudi bi budc
toi, trong d6 c6 QBC, nguoi bi bude toi phai
ky xac nhan 1a di dugc giai thich cac quyén
va nghia vu theo quy dinh cua phép luat. Cac
bién ban nay phai dugc luu tai ho so vu an
nhu mét quy dinh bét budc'.

Ngoai ra, dé bao dam thuc hién quyén cta
ngudi bao chita nham hd trg tt nhat cho nguoi
bi budc 61, bén canh viéc ghi nhéan cac quyén
cua nguoi bao chira nhu hién nay doi hoi Bo
luat TTHS can duge bd sung cac ché tai ddi
v6i cac co quan, ngudi tién hanh TTHS khi

15 Diém a khoan 1 Diéu 4 Bo luat TTHS.
16 Khoan 1 Diéu 34 B luat TTHS.
17 Khoan 1 Diéu 35 B0 luat TTHS.

c6 hanh vi can tré nguoi bao chira thuc hién
cac quyén to tung cia minh. Phap ludt hién
nay chua c6 mot ché tai nao cling nhu chwa co
quy dinh vé trach nhiém cua cac co quan tién
hanh t6 tung, ca nhan, t6 chic khac co hanh
vi can trd, gay kho khan cho hoat dong cua
ngudi bao chita hodc cac hanh vi ¢b tinh che
gidu, khong cung cép céc tai liéu, chimg cir
clia cac ca nhan, to chire khi ngudi bao chira
c6 yéu cau. Cac hanh vi nay can duoc xem la
nhiing hanh vi vi pham nghiém trong TTHS
dé co ché tai xu 1y, tir 46 dam bao cho viéc
giai quyét vu an duoc kip thoi, nhanh chéng,
khéach quan va ding phép luat, tranh truong
hop dén dén oan, sai trong TTHS.

Hai la, dé tao thuan loi cho nguoi bao
chita thuc hi¢n thu tuc dang ky bao chira,
can Gmg dung cong nghé thong tin vao hoat
dong dang ky bao chita. Theo do, nguoi bao
chita s€ thuc hién didng ky bao chita thong
qua mang internet va thong tin nay s€ duoc
két ndi chung dén cac Co quan tién hanh té
tung. Khi dén lam viéc, nguoi bao chira chi
can xuat trinh cac gidy to ciia ngudi bao chira
nhu Thé ludt su hodc gidy to tuy than.

Ba la, @& bao dam QBC cho nguoi bi
budc t0i la nguoi dudi 18 tudi, can sira doi
quy dinh tai Diéu 422 B6 luat TTHS nhu sau:

“Diéu 422. Bao chita

1. Nguoi bi bugc toi la nguoi dudi 18
tuéi ¢6 quyén tir bao chita va nho nguoi khdc
bao chira.

2. Nguoi dai dién cua nguoi duoi 18
tuéi bi buéc tdi cé quyén lva chon nguwoi bao
chita hodc tw minh bao chita cho nguoi duoi
18 tuéi bi bugc t6i.

3. Truong hop nguwoi bi buoc toi la nguoi
duwdi 18 tuéi khong c6 nguwoi bao chita hodc
nguoi dai dién cua ho khong lya chon nguoi
bao chita thi Co quan c6 thim quyén tién
hanh t6 tung phai chi dinh nguoi bao chira
theo quy dinh tai Piéu 76 ciia BS ludt nay” m

18 Nguyén Van Linh (2021), “Bdo dam quyén bao chiia ctia bi cdo thuc trang va kién nghi hoan thién phép luét”, Tap chi

Dan cht va phap luét, s6 2, tr. 50.
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CHINH QUYEN DIA PHUONG

PHO BIEN PHAP LUAT CHO BONG BAO DAN TOC THIEU SO TREN

BIA BAN TiNH BiNH THUAN VA GIAI PHAP HOAN THIEN

Huynh Vian Thong
Hoc vién cao hoc, Dai hoc Tra Vinh.

Tém tit:

Phé bién phép ludt cho dong bao dan toc thiéu sb 1a hoat dong co
chu dinh ciia cac chii thé phd bién phap luat tac dong 1én dbi twong
1a ddng bao dan toc thiéu sé mot cach thuong xuyén nham hinh
thanh & ho nhiing tri thur, tinh cam va théi quen xu sy phu hop véi

Théng tin bai viét
T khéa: D@)ng bao dan toc thiéu sb,
phd bién phép luat, ¥ thirc phap luat.

Lich sir bai viét:

Nhan bai: 20/03/2023 cac quy dinh ctia phap luat. Trong bai viét nay, tac gia phan tich vé
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1. Khai quat vé hoat dong pho bién phap  luat 1a gi va ban chit, ddc trung cta né nhu

luit cho dong bao dan tdc thiéu sd

Trong doi sdng xa hoi, ngoai phép luat,
¢6 thé c6 nhitng quy pham xa hoi thudc cac
linh vuc khéac ciing doi hoi phai duge phd
bién cho nhitng di trong dan cu khac nhau
biét. Tuy nhién, khac v6i cac quy pham x4 hoi
no6i chung, phap luat do Nha nude ban hanh
hodc thtra nhan khong chi danh riéng cho ca
nhén, to chirc cu thé ma ap dung chung cho
tat ca cac chu thé. Phap luat 1a cong cu dé
Nha nudc quan 1y xa hoi, né chi dugce thuc
hién t6t khi cac dbi tuong duogc biét dén va
hiéu 1d vé ndi dung ctia phap luat. Pho bién
phép luat 1a mot trong nhitng hoat dong quan
trong ctia qua trinh to chirc thyc hién phap
luat trong mot nha nudce. Vay phd bién phap

thé nao 1a van dé can lam rd.

Theo Tir dién tir va ngit Han Viét cua
Gi4o su Nguyén Lan thi “pho bién dugc hiéu
1a 1am cho moi ngudi déu biét”!, con theo
Dai tir dién Tiéng Viét thi “phd bién c6 nghia
1a 1am cho dong dao moi ngudi biét dén mot
van dé, mét tri thuc béng cach truyén dat
tryc tiép hay thong qua hinh thirc nao do™
Theo Tir va ngit Han Viét: “Phd bién 1a 1am
cho dong dao moi ngudi biét dén mot van
dé, mot tri thic b?mg cach truyén dat truc
tiép hay thong qua hinh thirc nio d6 hoic
1am cho moi ngudi déu biét dén™>.

Phoé bién phéap luat c6 muc dich 13 1am
cho cac ddi twong hiéu thong sudt cac quy
dinh cua phap luat dé ap dung phap luat trén

1 Nguyén Lan (1997), Tt dién T va ngii Han - Viét, Nxb. Van hoa, Ha Noi, tr.492.

2 Dai tu dién Tiéng Viét (1998), Nxb. Vin hoa thé thao, tr.3.

3 Tuvangi Han Viét (2002), Nxb. T dién Béch Khoa, Ha Noi, tr.18.
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thue té. Pho bién phap luat mang ¥ nghia x4
hoi va nhan van sau sic, doi tuong tac dong
rong rai. Pho bién phap luat c6 thé dugc thuc
hién thong qua cac hdi nghi, cudce tap huén,
budi sinh hoat.

Dan toc dugc hiéu 1a qudc gia theo
nghia rong, gdm cong dong ngudi dan cing
nhau sinh séng trén mot 1anh thd rong 16n,
duoc van hanh bdi sy quan ly ctia bd may
nha nudc, trong mot dan tde thi co thé g6m
nhiéu toc ngudi, mdi toc ngudi lai c6 nhimg
nét van hoa va ngon ngir khac nhau tao ra nét
phong phu, doc ddo. Bén canh d6, dan tdc
con dugc hiéu 13 nhitng nhém nguoi ciing
sinh séng vo1 nhau trén mot khu vuc dia ly
nhat dinh trong ldnh thd, mang nhing dic
diém riéng biét nhu vé& ngdn ngir, vin hoa,
phong tuc tap quan.

Trong khai niém ° ngu(yi dan toc thiéu
507, “dan toc” dung dé chi mot cong dong
nguoi trong tong sd dan cu cua quoc gla

“thiéu s6” dung dé chi s rét it, chlem sO
luong khong dang ké trong tong sé chung.

Dan tdc thiéu s 1a nhimg dan toc c6 sb
dan it, chiém ty 1¢ thip trong tong dan sd
ca nude, da sb cac dan toc thiéu sb déu tap
trung sinh sdng ¢ nhitng khu vuc giap bién
gidi, ving sdu ving xa, co diéu kién kinh
té kho khan, van dé gido duc, cham soc stc
khoe ngudi dan con nhiéu han ché. Do d6
trong nhitng ndm qua, Dang va Nha nudc
ta da rit quan tdm chu trong dén viéc phat
trién kinh té - xa hoi, van hoa, gido duc tai
dia ban céc khu vuc c6 dan toc thiéu so sinh
song, gop phan tao lap su binh dang, phat
trién dong déu trén ca nudc.

O nudc ta thi chi ¢6 dan toc Kinh duge coi
1a dan toc da sb, chiém ty 1& dan s6 16n trong
tong s6 dan sb ca nude, con 53 dan toc con lai
déu duoc xép vao dan toc thiéu so. Tuy nhién,
hién nay s6 dan cta mét s6 dan toc ngay cang
tang lén nhu Cham, K’ho, Tay, Thai, Muong...
ddng thoi dia ban sinh séng di tan ra, trinh d6
van hoa, kinh té phat trién kha manh.
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Theo khoan 2 DPiéu 4 Nghi dinh $6
05/2011/ND-CP vé cong tac dan toc thi:
“Dan toc thiéu s6” 13 nhitng dan toc co sd
dan it hon so vé&i dan toc da sd trén pham
vi lanh thd nudc Cong hoa xi hoi chil nghia
Viét Nam. Vay, thé nao 1a dan toc thiéu sd va
dan toc da s6, nhu chung ta da biét “Dan toc
da $6” 1a dan toc co sb dan chiém trén 50%
téng dan s ctia ca nude, theo diéu tra dan sd
quoc gia, do6 1a dan toc Kinh véi 85,7% dan
50 ca nude. Cac dan toc khac déu la dan toc
thiéu s6. Nhu Vay, “dan toc thleu s6” dugc
hiéu 13 trén mot qudc gia bao gom nhleu dan
toc khac nhau thi “dan toc thiéu s&” co sb
dan cu chiém s6 lugng nho hodc rat nho so
v6i tong s6 nguoi dan ca nude hodc so véi
mét hodc nhiéu cac dan toc chiém sb luong
16n cua dat nudc.

Tir day, co thé hiéu, pho bién phdp ludt
cho déng bao dan téc thiéu sé la hoat dong
co tinh dinh huong co 16 chire, ¢6 chii dinh
clia cdc chii thé phé bién phdp ludt tac dong
lén doi twong la dong bao dan téc thiéu so
mét cach cé hé thong va thiwong xuyén nham
hinh thanh o ho nhiing tri thirc, tinh cam va
thoi quen xuwr sw phu hop voi cdac quy dinh
cua phap luat.

Vi vy, cong tac phd bién phap luat cho
dong bao dan toc (DBDT) thiéu s6 ciing phai
tuan theo quy dinh chung cta qua trinh phd
bién phap luat (PBPL) cho cac d6i tuong x4
hoi khac; tir cac ddc diém veé trinh do dan tri,
phong tuc tap quéan, truyén thong vin hoéa,
ton gido, tin ngudng, va quan trong la ngon
ngit ¢6 nhirng dac trung co ban sau:

M¢t la, PBPL cho DBDT thicu s 1a
PBPL cho cong dong xa hoi c6 co ciu lua
tudi khac nhau. Vi nhém laa tudi hoc
sinh pho thong, véi kha nang tap trung
cao, hiéu nhanh va c6 tri nhé tét nén co
thé tiép thu kién thic phap luat tot hon.
D6i voi nhitng nguoi 16n tudi thi thuong
c6 nhitng mdi quan tdm khac vé cudc
séng nén thuong it tham gia cac hoat dong



PBPL. Tir dic trung nay, cac chu thé PBPL
cho PBDT thiéu s6 can thau hiéu va phan
loai ddi tugng phu hop trude khi tién hanh
PBPL cho ho.

Hai la, vé chi thé PBPL, phai can clr vao
muc ti€u, ndi dung, dbi tuong dé lya chon va
str dung phuong phap cho phit hop. Chii thé
pho bién phép luat can phai néu nhiing tinh
huéng cu thé, dit cau hoi, tranh lun, thao
luan dé tim hudng giai quyét van dé, tir 46 ho
rit ra dwoc bai hoc kinh nghiém va hiéu van
dé sau sic hon; can cung cép thong tin, tai
lidu lién quan dén chinh sach phap luat theo
huéng don gian hoa cho ddng bao dé tiép thu;
t6 chtrc cac hinh thic san khau hoa lién quan
dén phap luat hoic 16ng ghép véi cac chuong
trinh van hoa, van nghé phu hop véi phong
tuc, tap quéan sinh hoat ctia PBDT thiéu sd.

Ba la, can ct vao muc ti€u, ndi dung
PBPL cho DBDT thiéu sb, chi thé Ilya
chon hinh thiuc PBPL cho phu hgp. Céc
hinh thirc nhu tuyén truyén miéng; hoi thi
tim hiéu phap luat; thong qua cac vi chiic
sdc ton gido, phat huy vai trd ctia ngudi cd
uy tin trong cong déng gop phan nang cao
hiéu qua PBPL ngum co uy tin trong cong
ddng thiéu sb c6 thé 1a gia lang, trudng ban,
trudng thon. O muc d6 nhiéu hay it, ho ciing
c¢6 duge von kién thirc, su hiéu biét phap luat
nhit dinh tir cac kénh thong tin nay.

Bén la, phd bién, gido duc phap luat cho
DBDT thiéu sb 1a PBPL cho cong dong dan
toc c¢6 truyén thong van hoa giau ban sac,
c6 tiéng ndi va chir viét riéng. O day, tro
ngai 16n nhit 1a su bat dong ngdn ngu: do
1a nguyén nhan dan dén nhiing han che bat
cap trong PBPL cho PBDT thiéu sd. Vi thé
s€ c6 mdt bo phan ba con khong thé tiép can
thong tin khi tham gia cac budi tuyén truyén,
phé bién phép lut.

CHINH QUYEN DIA PHUONG

2. Nhitng han ché trong hoat dong phd
bién phap luat cho dong bao din tc thiéu
s6 trén dia ban tinh Binh Thuén

Thir nhdt, vé chii thé va doi tiwong phé
bién phdp ludt cho dong bao dan téc thiéu
6 trén dia ban tinh Binh Thudn

- Vé doi twong ciia PBPL cho PBDT
thiéu sé.

Hién nay, s6 luong va chat luong ngudn
nhan luc truc tiép thyc hi¢n cong tic PBPL
tai vung dan tdc thiéu s6 trén dja ban tinh
Binh Thuén chua dap tmg yéu cau cua thuc
tién. Cu thé, mic du trong nhitng nim qua
c6 su gia ting vé sd luong cac bio cdo vién,
tuyén truyén vién phap luat phuc vu cong tac
PBPL tai ving DBDT thiéu s6 cua tinh, tuy
nhién d6i ngii nay hau hét déu kiém nhiém,
chua dap ung duoc yéu ciu vé trinh do
chuyén mén ciing nhu thiéu kién thtrc phéap
luat dé thyc hién viéc PBPL. Nam 2022, ¢6
dén 34% bao cdo vién vién phap luat va 39%
tuyén truyén vién phap luat cap xa khong c6
kién thirc chuyén nganh luat, déng thoi co
dén 92% hoa giai vién co s¢ khong co trinh
do chuyén nganh luat cling chua dugc tham
gia cac 16p dao tao, bdi dudng kién thirc
phap luat dé thuc hién cong tac PBPL cho
DBDT thiéu s6*. Dic biét, sb luwong cac chu
thé PBPL c6 kién thirc, am hiéu vé phong
tuc tap quan, sinh hoat vin hoa, tiéng noi ciia
DBDT thiéu sb van con rat han ché, gay kho
khan trong viéc van dong, tuyén truyén phap
luat. Cu thé, hién nay chi c6 khoang 3,5%
bao cao vién phap luat, 4,6% tuyén truyén
vién phap luat, 10% hoa giai vién phap luat Ia
ngudi dan toc thiéu sd, trong sd cac bao cao
vién, tuyén truyén vién phap luat khong phai
1a nguoi dan toc thiéu sb chi c6 khoang 2%
ngudi c¢6 hiéu biét vé ngdn ngir cia DPBDT
thiéu s&°. C6 thé thay rang chat luong cua

4 Uyban nhan dan tinh Binh Thuén, B4o cdo s6 345/2022/BC-UBND ngay 28/12/2022 vé tdng két cong tac phé bién, gido
duc phép luat cho DBDT thiéu s6 trén dia ban tinh Binh Thuan nidm 2022, phuong huéng, nhiém vy nam 2023.

5 Nhu trén.
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ddi ngii bao cdo vién chua dong déu, nhat
1a Iyc lugng & co s&; thiéu phuong phép su
pham; thiéu k¥ ning thuyét trinh, van dong;
tham chi c6 bao cao vién phéap luat khong co
k¥ ning trinh bay trude dong nguoi, tir chdi
tham gia pho bién phap luat truc tiép®.

Mat khac, mot by phan nhiing ngudi lam
cong tac phd bién phap luat thiéu nhiét tinh,
chua tan tdm con mang tinh hinh thirc, mang
tinh d6i pho, kém hiéu qua. Thyc te chi ra
rang, hau hét bao cao vién, tuyén truyén vién
phép luat lam viéc theo ché d6 kiém nhiém,
chu yéu chu trong cong tic chuyén mén & co
quan, don vi nén chua tan luc, tan tdm voi
cong tac pho bién phép luat.

Bén canh d6, con t6n tai trudong hop bao
cdo vién phap luat khong tham gia PBPL
tryc tiép cho DBDT thiéu s6. Theo s6 lugng
thdng ké nam 2021, ¢6 65/356 bao cio vién
phap luat cap tinh va cAp huyén tir chbi tham
gia PBPL cho PBDT thiéu s trén dia ban
tinh, chiém ty 1¢ 18,25%’. Dicu nay dan dén
lang phi nguon lyc khi cac co quan nha nude
t6 chic tap huin, boi dudng kién thirc phap
luat, k¥ nang, phuong phap tap huan cho bao
cdo vién, nhung ho khong tham gia lam béao
c4o vién truc tiép.

Ngoai ra, khoan 4 Piéu 3 Thong tu sb
10/2016/TT-BTP quy dinh s6 lugng bao cdo
vién phép luat do cac co quan, dia phuong
quyét dinh bao dam mdi linh vuc phap luat
thudc pham vi quan 1y chuyén sau c6 it nhat
01 bao cao vién phdp luat kiém nhiém thuc
hién hoat dong pho bién, gido duc phap luat.
Tuy nhién, mot s6 dia phuong trén dia ban
tinh Binh Thuén hién nay thiéu bao céo vién
phap luat trong nhiéu linh vyc chuyén sau;
mot s6 co quan khong c6 bao cdo vién phap
ludt hoac chi c6 01 bao cao vién phép luat

6 Nhu trén.

nén khé co thé dam bao tinh toan dién cac
linh vyc thugc pham vi quan ly theo nganh,
linh vuc, dia phuong. Cu thé, “trong nam
2021, trén dia ban huyén Tanh Linh, tinh
Binh Thuan c6 12 bao cdo vién phap luat, tuy
nhién trong linh vuc tai nguyén moi truong
va tu phap hd tich khong c6 bdo cdo vién
phap luat™s. Viéc khiém khuyét cic bao cdo
vién phép luat trong céc linh vuc chuyén sau
dan dén viéc thiéu nguén nhan luc cho hoat
dong PBPL no6i chung va PBPL cho BPBDT
thiéu sd ndi riéng.

- Vé doi twong ciia PBPL cho PBDT
thiéu sé

Thuc té cho théy réng, chat luong, hi¢u
qua phd bién phap luat ciing phu thudc rat
nhiéu vao y thirc, thai do cua chinh ban
than DBDT thiéu sb dugc phd bién, gido
duc phép luat trong qua trinh tham gia vao
hoat dong nay. Vi dac thu dia ban mién
nui, vung sau, vung xa, duong sa di lai kho
khan, dan cu thua thét, lai ¢6 nhiéu déng
bao dan tdc thiéu sb séng rai rac trén mot
dia ban rdng, tinh trang ngudi dan khong
biét chir, khong thao tiéng phd thong & dia
ban vung sdu, ving xa con kha pho bién.
Do do6, viéc tiép nhan, hiéu hét cic noi
dung ma chu thé phd bién phap luat dén
v6i dong bao con c¢6 nhitng han ché nhat
dinh. Cu thé, hién nay da sb nguoi dan
viung PBDT thiéu s tinh Binh Thuan c6
trinh do béc tiéu hoc 24% va trung hoc co
50 21%, van con khoang 10% DBDT thiéu
s6 khong biét doc, biét viét, gdy kho khan
trong viéc tiép nhan cac quy dinh phéap
luat’. Phan 16n nguoi dan sinh séng chu
yéu bang nghé ndng, chua thit sy quan
tam dén viéc tim hiéu phap luat. Bén canh
phan 16n ngudi dan da c6 ¥ thirc nhiét tinh

7 Uy ban nhan dan tinh Binh Thuan, Béo céo s6 178/2021/BC-UBND ngay 23/11/2021 vé téng két cong tac phé bién, gido
duc phép luat cho DBDT thiéu s6 trén dia ban tinh Binh Thuan nidm 2021, phuong huéng, nhiém vu nam 2022.

8 Uy ban nhan dan huyén Tanh Linh, tinh Binh Thuén, Bio céo s3 120/BC-UBND ngay 12/10/2021 vé cong tic phd bién,
gido duc phép luat cho PBDT thiéu s6 trén dia ban huyén naim 2021; phuong huéng nhiém vu ndm 2022.

9 Uy ban nhan dan tinh Binh Thuan, Béo céo s6 345/2022/BC-UBND ngay 28/12/2022 vé téng két cong tac phé bién, gido
duc phép luat cho DBDT thiéu s6 trén dia ban tinh Binh Thuan nidm 2022, phuong huéng, nhiém vy nam 2023.
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tham gia hoat dong phd bién, gido duc
phap luat thi van con mot b phan dang ké
ngudi dan chua tich cyc tham gia cac budi
tuyén truyén, pho bién, gido duc phap luat
do cac co quan chirc nang to chic.

Qua thyc té, cac budi phd bién phap luat,
6 thé nhan théy: mot s6 nguoi dan chua chu
dong, tich cyc tham dy cac budi phé bién
phap luat danh cho ho, mot sb nguoi dan du
da c6 mat nhung con kém nhiét tinh, thiéu
nghiém tic trong luc tham dyu hoat dong phé
bién, gido duc phap luat. Cac hién tugng nhur
di mudn, vé sém, néi chuyén riéng, ngi gat,
khong c6 thai do hop tac trong gid phd bién
phap luat dién ra thuong xuyén. Diéu d6 noi
1én réng, mot bd phan ngudi dan chua thuc
su tich cuc, nghiém tic hoc héi trong qua
trinh tham gia hoat ddng phd bién phap luat,
dan dén suy giam chit lugng, hiéu qua cua
hoat dong nay'.

Thit hai, vé néi dung phd bién phdp
ludt cho PBDT thiéu sé trén dia ban tinh
Binh Thuan.

Theo quy dinh tai khoan 1 Piéu 17 Luat
Pho bién, gido duc phap luat thi “cdn cit vao
ddc diém cua tirng doi twong ma tdp trung
vdo cdc quy dinh phdp ludt vé dan téc, tén
giao, trach nhiém tham gia bao vé, gitr gin
an ninh, quéc phong, bién gidi, chii quyén
quoc gia, bién, dao, tai nguyén, khodng sdn
va cde linh viee phdp ludt khéc gan lién voi
doi séng, sdn xudt ciia ngwoi dan”. Tuy
nhién, hién nay ndi dung PBPL cho BPBDT
thiéu sd trén dia ban tinh Binh Thuin con
chung chung, dan trai, chua that su tap trung
quan tdm nhitng nhu cau thyc té ctia nguoi
dan ving PBDT thiéu sb. Cu thé:

Mot 13, hoat dong phd bién phap luat
chua tap trung phd blen sau rong cac quy
dinh ctia phap luat vé tin ngudng, ton gido
cho nguoi dan ving DBDT thiéu sd.

10 Nhu trén.
11 Nhu trén.
12 Nhu trén.

CHINH QUYEN DIA PHUONG

Binh Thuén la mot tinh da dan toc, da
ton gido. Trong khi do, tin ngudng, ton gido
1a mot trong nhitng nhan t6 quan trong anh
hudéng dén sy 6n dinh chinh tri xa hoi va
su phat trién bén vimng ving DBDT thiéu
s6 trén dia ban tinh. Trong thoi gian qua,
chinh quyén dia phuong tinh Binh Thuan
da tap trung phd bién nhidu vin ban phap
ludt trong da s6 céc linh vuc, tuy nhién cac
van dé vé tin ngudng, ton gido chua duogc
tap trung pho bién sau rong cho DPBDT thiéu
sO. Cu thé, “theo két qua thong ké trong nim
2022, chi méi phd bién 02 chuyén dé vé tin
ngudng, ton gido cho PBDT thiéu sb dé la:
Chuyén dé vé quyén tu do, tin ngudng ton
gido va hoat dong tin ngudng cho ngudi dan
ving DBDT thiéu sb. Cac van dé quan trong
nhu cac hanh vi bi nghiém cdm trong hoat
dong ton gido, tin ngudng, dang ky sinh hoat
ton gido... van chwa duoc cha trong pho
bién cho nguoi dan ving DBDT thiéu s&”!.
bac biét, trong thoi gian qua, “cac ndi dung
PBPL vé tin ngudng, ton gido cho nguoi
dan ving PBDT thiéu s6 chi chiém khoang
7% trén tong s6 cac ndi dung vin ban phap
luat khac duoc bién soan dé phd bién cho
DPBDT thiéu s6”. Trong khi d6, nhu cau vé
phép luat tin ngudng, ton gido cua nguoi
dan ving DBDT thiéu sé 1a rt 16n. Chinh
su thiéu hiéu biét khi hoat dong tin ngudng
t6n gido, da dan dén nhiéu hanh vi vi pham
phap luat cua ngudi dan ving PBDT thiéu
s6. Cu thé, “trong nam 2022, co quan chuc
nang trén dia ban tinh da xtr phat vi pham
hanh chinh d6i véi 09 trudng hop 1 ngudi
DBDT thiéu sb vi pham quy dinh “loi dung
quyén tw do dan chi, tw do tin nguéng, tén
gido dé t6 chire, thué, xiii giuc, 16i kéo, du
do, kich ddng ngueoi khdc xam pham loi ich
ciia Nha nude, quyén va loi ich hop phdp
ctia t6 chike, ca nhén” theo diém ¢ khoan 4
Diéu 7 Nghi dinh s 144/2021/ND — CP”™2,
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Chinh vi vay, viéc khong phd bién kip thoi
Va thudng xuyén cac quy dinh cua phap luat
vé tin ngudng, ton gido 1a mot han ché lorn
trong cong tac PBPL cho PBDT thiéu sb
trén dia ban tinh Binh Thuan.

Hai 14, cac quy dinh cua phap luat vé che
d6 wu tién cia DBDT thiéu sd trong mot sd
linh vuc nhét dinh.

Pong bao dan toc thiéu s nédi chung
va & tinh Binh Thuan noi riéng c¢6 thé dugc
xem 14 nhitng “thanh phan dé bi ton thuong”
trong x4 hoi. Do d6, ddy luon 13 nhom dbi
tuong dugc Pang, chinh quyén nha nudc dac
biét quan tam xem trong. Hién nay, trén dia
ban tinh Binh Thuén da va dang trién khai
nhiéu nodi dung PBPL cho PBDT thiéu sd,
tuy nhién cac quy dinh cta phap luat vé ché
d6 uu tién cho nguoi dan ving DBDT thiéu
sO chua dugc trién khai phd bién. Ching
han nhu cac quy dinh mién tién sir dung dat
trong han muc giao dat ¢ khi str dung dat dé
thuc hién chinh sach nha &, dat & doi véi ho
DPBDT thiéu sé ¢ ving c6 diéu kién kinh té -
x4 hoi dic biét kho khan; mién tién sir dung
dat trong han mirc giao dat & khi cap gidy
ching nhan lan dau d6i véi dat do chuyén
muc dich str dung tir dat khong phai 1a dat
& sang dat ¢ do tach ho dbi véi ho dong bao
dan toc thiéu sb; quy dinh vé ché d6 wu tién
trong tuyén sinh dai hoc ddi v&i ngudi dan
vung DPBDT thiéu sé; quy dinh vé uu tién
trong tuyén dung cong chu:c vién chie dbi
vudi ngu:cn dan toc thiéu sd; cac chinh sach
vu tién doi voi thanh nién 13 nguoi dan toc
thiéu sd theo quy dinh tai Luat Thanh nién,
quy dinh vé quyén dugc tro giup phap 1y... 1.
Viéc phd bién cac quy dinh vé ché d6 uu
tién d6i voi DPBDT thiéu s6 1a ndi dung quan
trong trong PBPL cho DBDT thiéu so; boi 18,

13 Nhu trén.

day 1a nhitng quy dinh dac thu chi danh riéng
cho nguoi dan ving DBDT, khi biét dugc cac
quy dinh nay ngum dan Vung DBDT thiéu s6
s& ¢o co s dé bao vé quyén loi chinh dang
cta minh ma nha nudc da ghi nhan.

Ba la, viéc PBPL cho DBDT thicu sb
trén dia ban tinh chi méi tap trung phd bién
cac van ban ludt quan trong ma chua chu
trong dén viée phé bién céc nghi dinh, thong
tu huong dan thi hanh. Cu thé, “Trong ndm
2021, d3 pho bién cho PBDT thiéu s6 14 vin
ban luat va 5 nghi dinh hudng dan thi hanh,
trong ndm 2022, phd bién cho DBDT thiéu
s6 dugc 16 van ban luat va 7 nghi dinh huéng
dan thi hanh”'. B¢ luat di vao cudc song thi
ngudi dan ving DBDT thiéu sb khong chi
phai nim bét dwoc nhimg quy dinh co ban
cua luat ma con phai biét cach van dung céc
quy dinh ctia phap luat trong cudc song. Tuy
nhién, ddi voi hé thdng phap luat Viét Nam
hién nay, dé van dung duoc cac quy dinh cua
phéap luat lai phu thudc nhiéu vao cac quy
dinh ctia Nghi dinh huéng dan Luat va thong
tu hudng dan nghi dinh. Chinh vi vay, viéc
chi ph6 bién luat khong di kém véi nghi dinh
thi cong tac PBPL khong dat dugc hiéu qua
cao, boi 18 ngudi dan DPBDT thiéu sb chi biét
luat ma khong biét cach van dung, khong
biét dugc nhitng ché tai nao bi 4p dung khi
vi pham cac quy dinh d6.

Chang han nhu, hién nay co so ha tang
giao thong duong bd trén dia ban cac dia
phuong vung DBDT thleu s6 da duoc cai
thién dang ké, doi song nguo’l dan duogc
nang cao, do d6 viéc phd bién cac quy dinh
ciia phap luat vé Luat Giao thong duong
bo can phai duoc ting cudng. “Trong nim
2022, chinh quyén dia phuong da mé rong
tuyén truyén cac quy dinh cua phéap luat vé

14 Uy ban nhan dan tinh Binh Thudn, Bao céo s6 178/2021/BC-UBND ngay 23/11/2021 vé téng két cong tac phd bién, gido
duc phép luat cho DBDT thiéu s6 trén dia ban tinh Binh Thuin nam 2021, phuong huéng, nhiém vu nam 2022; Béo céo s6
345/2022/BC-UBND ngay 28/12/2022 vé téng két cong tac phd bién, gido duc phap luat cho DBDT thiéu s6 trén dia ban tinh

Binh Thuén ndm 2022, phuong hudéng, nhiém vu nim 2023.
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an toan giao thong, cac loai bién béo giao
thong duong bo,... tuy nhién ndi dung PBPL
lai chua chua trong dén viéc tuyén truyén,
phé bién vé cac hanh vi vi pham luat giao
thong duong bd va muc xir phat d6i véi cac
truong hop phd bién theo cho ngudi dan
ving DBDT thiéu s6 theo quy dinh tai Nghi
dinh s6 100/2019/ND- CP”,

Thir ba, vé hinh thitc, phwong phdp
PBPL cho PBDT thiéu sé trén dia ban tinh
Binh Thuan.

Mot la, chua thuc hién da dang cac hinh
thirc PBPL cho DBDT thiéu s6 theo timg doi
tuong cu thé.

Dé phat huy t6i da hiéu qua cong tac
PBPL cho DBDT thiéu s6 trén dai ban tinh
Binh Thuén cin phai da dang hoa cac hinh
thirc PBPL khéc nhau. Vi¢c da dang hoa céac
hinh thirc phd bién khong chi don thuan 1a
ap dung cang nhiéu hinh thirc cang t6t ma sy
da dang nay phai dua trén dic diém cua timg
nhom déi twong ma lira chon hinh thtc phd
bién cho phi hop. Trong thoi gian qua, chinh
quyén dia phuong tinh Binh Thuén di trién
khai 4p dung nhiéu hinh thic PBPL khac
nhau, tuy nhién lai chua c¢6 sy phan nhém
ddi tuong, tat ca cac doi tuong khac nhau
déu ap dung chung mot hinh thirc phd bién
giéng nhau. Cu thé “hau hét moi hoat dong
PBPL cho DBDT thiéu sb trén dia ban tinh
trong thoi gian qua déu huy dong tat ca cac
dbi tuong tham gia khong phan biét thanh
phan d6 tudi, gisi tinh, nghé nghiép. .. do do,
c¢6 nhitng hoat dong phu hop vé6i ddi tuong
nay nhung lai khong thu hat dugc su quan
tam ctia doi tugng khac, lam giam di tinh
hiéu qua cua cong tac PBPL™'.

Hai la, chua chu trong viéc PBPL cho
DBDT thiéu sb thong qua hinh thire trg gitp
phép 1y luu dong.

CHINH QUYEN DIA PHUONG

Tro giap phép ly luu dong la trong
nhitng hinh thirc pho bién phéap luat dac thu
cho DBDT thiéu s6 trén dia ban tinh Binh
Thuan. Tuy nhién, hién nay sb luot tro giap
phap 1y luu dong dugc thuc hién & vung
DBDT thiéu s con kha han ché. Trong giai
doan ndm 2019 — 2022, chi méi thyc hién
dugc 701 luot tro gitp phap Iy cho nguoi
dan ving DBDT thiéu sb. SO’ di nhu vay la
boi vi ving DBDT thiéu s6 1a cac ving siu,
vung xa di lai khé khan, trong khi dé kinh
phi bado dam cho céc hoat dong trg glup phap
1y luu dong trén dia ban tinh con rat han ché.
Hon thé nita, ngudi dan ving DBDT thiéu
s6 chua ¥ thire duge quyén yéu ciu tro giup
phap ly cua minh hodc c6 truong hop ho
biét quyén dugc tro gitip phap 1y nhung lai
gip trd ngai trong cac thu tuc yéu cau tro
gitip phap 1y nhu viéc chirmg minh thudc ddi
tuong dugc trg gitp phép ly... Chinh vi vay,
yéu cau trg giup phéap 1y cua ho khong duoc
chap thuan. La mot trong nhitng hinh thic
PBPL quan trong cho PBDT thiéu sd, tuy
nhién cong tac nay lai chua dugc quan tam
dung myc va dugce to chirc thuong xuyén 1a
mot trong nhirg han ché 1am anh huéng dén
quyén dugc tiép can phap luat ciia ngudi dan
vung DBDT cling nhu hi¢u qua hoat dong
PBPL cho PBDT thiéu sb trén dia ban tinh
Binh Thuén.

Ba la, chua chu trong viéc cung cip tai
liéu phap luat bf?mg tiéng dan toc thiéu sb
cho BBDT thiéu s

Luat Pho bién, gido duc phap luat nim
2012 da quy dinh viéc cung cap cac tai lidu
phap luat bang tiéng dan toc thiéu sb nhu
mot hinh thuc dac thu trong cong tac PBPL
cho nguoi dén dong bao. Tuy nhién, hién nay
s tai liéu phap luat bang tiéng dan toc thiéu
s6 cung cdp cho PBDT thiéu sé trén dia ban

15 Uy ban nhén dan tinh Binh Thudn, Bao céo s6 345/2022/BC-UBND ngay 28/12/2022 vé téng két cong tac phd bién, gido
duc phép luat cho DBDT thiéu s6 trén dia ban tinh Binh Thuan nidm 2022, phuong huéng, nhiém vy nam 2023.

16 Nhu trén.
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tinh Binh Thuan con rat han ché, chi chiém
khoang 1,9% trén tong s tai liéu phat hanh
cho DBDT thiéu sb hang nim. S& di nhu vay
vi viéc bién soan cac tai liéu bﬁng tiéng dan
toc thiéu so gap rat nhicu kho khin do khong
c6 cac chuyén vién chuyén trach vira am
hiéu quy dinh phap luat vira am hiéu vé tiéng
dan toc thiéu sd, cing voi d6, Binh Thuén 13
tinh da dan toc, mdi dan toc lai c6 tiéng noi,
chi viét khac nhau, voi nhiing sac thai vin
héa, cach dién dat khac nhau. Trong khi do,
c6 thé thiy rang viéc cung cp cac tai lidu
phap luat bang tiéng dan toc thiéu sé dong
vai tro rat quan trong trong cong tic PBPL
cho DBDT thiéu sd. Béi 1&, DBDT thiéu s6
trén dia ban tinh Binh Thuén ¢ trinh d¢ dan
tri thap, khong dong déu, do d6 rat kho tiép
can vé6i cac tai liéu phap luat bang ngdn ngir
phé thong. Viéc khong cung cap du s lugng
tai liéu bang tiéng dan toc thiéu sé da lam
han ché sy tiép can cta ngudi dan dén cac
quy dinh cta phap luat, lam anh huong dén
hiéu qué cong tac PBPL.

Bén la, vé phuong phap PBPL cho
BBDT thiéu sb, trong hoat dong PBPL cho
DBDT thiéu sd trén dja ban tinh Binh Thuén,
cac phuong phap chu thé sir dung chi yéu la
thuyét trinh theo 18i doc thoai, chu thé PBPL
dimg ¢ vi tri trung tam dong vai tro “thg
n6i” con ngudi dan ving DPBDT thiéu s cir
viéc nghe, nghe duogc thi nghe, hiéu duoc thi
hiéu. Phuong phép theo kiéu nay khong phu
hop véi ddi twong DBDT thiéu s6 nén dan
dén hiéu qua ctia qué trinh nay bi giam sut
do tinh quan liéu va d6i pho, thanh tich.

3. Cac gi{li phép nang cao hiéu qua hoat
dong pho blen phap luit cho dong bao dan
toc thiéu s trén dia ban tinh Binh Thuin

3.1. Cdc gidi phdp vé mit phdp lugt

Thir nhat, cac quy dinh vé tiéu chudn
cua bao cado vién phap luqt.

DPé mo rong pham vi cac can b, cong
chtrc, vién churc tham gia vao ddi ngili bao
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c4o vién phap lut thi can thiét phai sia
ddi cac quy dinh vé tiéu chuin céng nhan
bdo cao vién phap luat. Theo do6, quy dinh
tai diém c khoan 1 Diéu 35 Luat Pho bién,
gido duc phap luat nim 2012 can duoc sia
d6i theo hudng khong chi nhitng nguoi tot
nghiép bac dai hoc ma ca nhimng nguoi tot
nghiép hé trung cap, cao dang chuyén nganh
luat hodc chuyén nganh khac nhung dap tng
da diéu kién vé thAm nién cong tac trong
linh vuc phép luat déu c6 thé duge xem xét
cong nhan tr¢ thanh bao cdo vién phép luat.
Bén canh do6, can lam 1o quy dinh “c6 thoi
gian cong tac lién quan dén phap luat”, cu
thé 1a phai lam rd mic do “lién quan dén
phap luat” 13 nhu thé nao. Tac 1a & vi tri
cong tac do6 co phai thuong xuyén van dung
cac quy dinh cta phép luat dé giai quyét cac
nhiém vy, cong viéc dugc giao hay khong.
Chéng han nhu, ddi véi vi tri chuyén vién
phu trach Iinh vuc tai nguyén va moi truong
khong yéu cau c6 bang cip chuyén nganh
luat, nhung trong qua trinh cong tac luén
phai cin ctr vao quy dinh ctia phap luat dé xtr
1y cac van dé vé chuyén muc dich st dung
dat, hop thirc hoa quyén sir dung dat, tham
muu cho Trudng phong trong viée giai quyét
cac khiéu nai hanh chinh vé dat dai... nhu
vy s& phu hop voi diéu kién 1a “cong tac
lién quan dén phép luat”.

Thir hai, hoan thién chinh sach, phap luat
¢6 lién quan dén cong tac PBPL cho DBDT
thiéu s6 theo hudng ban hanh vin ban hudng
dan va to chue trién khai thuc hién cac hoat
dong PBPL; ban hanh “chinh sach wu tién
stt dung ngudi biét tiéng dan toc thiéu sb,
ngudi ¢ uy tin trong cong ddng dan cu, gia
lang, trudng ban, chiic sic, chic viée trong
cac ton gido & ving dan toc thiéu sd tham
gia cong tac PBPL” theo quy dinh tai Quyét
dinh s6 1521/QD-TTg ngay 06 thang 10 nim
2020 cua Thu tuéng Chinh phu va khoéan 3
Diéu 17 Luat Pho bién gido duc phap luat
dé xay dung, cung cb, dao tao, boi dudng



va huy dong luc luong nay tham gia PBPL
cho déng bao dan toc thiéu sb. Trong do,
chu trong chinh sach dai ngo, thu hit cac em
sinh vién 1a nguoi dan toc thiéu sé dang theo
hoc tai cac co s¢ dao tao luat trong nudc va
nudc ngoai vé cong tac va lam viée tai cac
co quan phap ludt & ving déng bao déan toc
thiéu s6, uu tién bd tri 1am béo cio vién phap
ludt, tuyén truyén vién phap luat. B6 sung
noi dung mot sé ky nang PBPL (trong do,
c¢6 k¥ nang PBPL dic thu cho dong bao dan
toc thiéu s6) vao trong sach gido khoa, gido
trinh dao tao sinh vién ludt cho phu hop.

Thir ba, tang muc chi ngan sach cho cac
hoat dong trong cong tac PBPL cho BBDT
thiéu s6 va hoa giai tai co sé. Viée tang cac
muc chi cho hoat dong PBPL cho BBDT
thiéu s6 theo Thong tu lién tich s6 14/2014/
TTLT-BTC-BTP la céan thiét, vi hién nay da
trai qua 08 nam thi hanh, cac diéu kién kinh
té - x4 hoi da dan thay d6i, cac murc chi theo
thong tu hién nay khong con phu hop, khong
da bao dam cho hoat dong PBPL, dac biét 1a
DBDT thiéu s & cac ving siu ving xa, di lai
kho khin. Déi véi cac DPBDT thiéu s, viée
bién soan tai liéu, t6 chirc cac chuong trinh
gido duc, pho bién phap luat doi hoi nhidu
k¥ ning, sy sang tao, dau tu mot cach chinh
chu hon; boi 18, day 1a nhitng ddi tuong rat
dac biét, da ngdn ngilr, da van hoa. Do do,
néu khong bao dam du mirc chi ngan sach
thi cac hoat dong PBPL cho PBDT thiéu sb
rat kho dé dat duoc hiéu qua.

Bén canh do, hoa giai tai co s& 1a mot
trong nhitng hinh thirc quan trong trong viéc
PBPL cho PBDT thiéu sé. Tuy nhién, voi
murc chi cho cac hoa giai vién truc tiép tham
gia vu viéc hoa giai nhu hién nay theo Thong
tw s6 100/2014/TTLT — BTC — BTP 14 con
qué thap, trong khi d6 cac vu viéc hoa giai
ctia ngudi dan ving PBDT thiéu sé thudng
rat phirc tap, phai tién hanh hoa giai nhiéu
1an. V&i mie thu lao thip s& khong du dé bu
dap cac chi phi ciing nhu khuyén khich tinh

CHINH QUYEN DIA PHUONG

than 1am viéc cua cac hoa giai vién. Do do,
trong thoi gian toi, can phai quy dinh vé viéc
tang muc chi thu lao cho cac hoa giai vién
phu trach cac vu viéc cua nguoi dan vung
DPBDT thiéu s6 cho phu hop véi tinh hinh
kinh té, xa hoi hién nay.

3.2. Cdc gidi phdp vé mt to chirc thuc
hién

Thir nhdt, tang cwong sw lanh dao ciia
cdc cdp iy Pang va sw chi dao sdu sdt cia
chinh quyén dai phwong tinh Binh Thudn
trong céng tac PBPL cho PBDT thiéu so.

Vai tro lanh dao, chi dao cua cac cép
Uiy dang, chinh quyén dia phuong tinh Binh
Thuan déng vai trd rat quan trong trong
vi€c nang cao hi¢u qua cong tac PBPL cho
DBDT thiéu s trén dia ban tinh. Trong thoi
gian to1, Ban Thuong vu Tinh uy tinh Binh
Thuén can yéu cau cac cip uy, t6 chirc dang
tir tinh dén co s& tlep tuc lanh dao, chi dao,
quan triét, thyc hién hiéu qua Chi thi sb 32-
CT/TW nhdm nang cao nhan thirc cia cac
cap uy, to chirc dang, chinh quyén, doan thé
va Nhan dan vé vi tri, vai tro, ¥ nghia va tam
quan trong cua cong tac PBPL cho PBDT
thiéu sd trén dia ban tinh. Trién khai cac hoat
dong phd bién, gido duc phap luat gan vai
viéc thuc hién cac nhiém vu chinh tri tai cac
co quan, don vi, dia phuong trén dia ban tinh
Binh Thuin nham tao su chuyén bién tich
cuc vé nhan thirc tir cp Uy, chinh quyén, mat
tran, doan thé, 1anh dao cac co quan, don vi
dén can bo, cong chuc, vién chuc vé vai tro,
y nghia cta cong tac tuyén truyén, phd bién
gido duc phap luat cho BDBDT thiéu sb.

Thir hai, kién toan, ndng cao chat lwong
déi ngii lam cong tac phé bién phdp ludt cho
d‘o”hg bao dan tdc thiéu sé trén dia ban tinh
Binh Thudn.

Pé nang cao hiéu qua cua cong tac
tuyén truyén, phd bién gido duc phap luat
cho PBDT thiéu sb thi nhan t6 con ngudi
1a quan trong nhat, n6 quyét dinh dén chat
luong, hi¢u qua cua cong tdc nay. Chinh vi
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vay, trong thoi gian téi, cac cdp chinh quyén
trén dia ban tinh Binh Thuén can phai tap
trung xay dung doi ngli bao cdo vién, tuyén
truyén vién phap luat hoa gidi vién co s&
vitng manh ca vé sb lu:(mg va chit luong,
c6 pham chat chinh tri tdt, trinh d6 chuyén
mon viing vang, c6 k¥ nang truyén dat, am
hiéu phéap luat va kién thirc xa hoi; trong d6
chu trong xay du'ng doi ngti 1a ngudi dan toc
thiéu s6 c6 am hiéu phap luat va k¥ ning
truyén dat, phu hop v6i nguyén vong va
trinh d6 dén tri cta nguoi dan toc thiéu so.

Bén canh viéc tip huan, bdi dudng nham
nang cao trinh d6 kién thirc, hiéu biét phap
ludt cho doi ngii bdo cdo vién, tuyén truyén
vién ciing can chd trong dén viéc tap huan,
trang bi kién thirc vé phuong phap su pham,
kinh nghiém truyén dat thong tin, k§ ning
giai quyét cac tinh hudng phap 1y, k§ niang
giao tiép, ung xir, cac k¥ nang PBPL dic
thu cho dong bao dan toc thicu sb (k¥ ning
ndm bét tim 1y, giao tiép, tiép can...), dao
duc nghé nghiép (su cam thong, chia sé, tan
tam ...) vi ddy 1a ddi teong c6 diéu kién tiép
can v6i dong bao dan toc thiéu sb va co thé
1 ngudi duge tim dén dau tién khi dong bao
dan toc thiéu s6 c6 nhu cau tim hiéu phap
luat. Bé 1am duoc viéc nay doi hoi phai co
su hop tac, giup d& tir phia cac thay, co gido,
chuyén gia c6 uy tin, kinh nghiém thudc cac
co s& gido duc - dao tao chuyén nganh phép
luat. Piac biét, can c6 cac chinh sach wu tién
stt dung nguoi biét tiéng dan toc thiéu sb,
ngudi ¢ uy tin trong cong dong dan cu, gia
lang, truong ban, chire sic, chirc viée trong
cac ton gido ¢ ving dan toc thiéu sb trong
cong tac pho bién, giao duc phap luat. Boi
1€, 461 ngii bdo cdo vién phap luat nguodi dan
toc thiéu sb 1a nhitng ngudi am hiéu hon vé
cac phong tuc tdp quan cua nguoi dan toc
thiéu sb, qua do dong val tr0 quan trong
trong cong tac phd bién, gido duc phap luat
cho ngudi dan ¢ ving dan toc thiéu so. Két
qua s& lam chuyén bién nhan thic doi séng

ﬁl‘. NGHIEN cUU
I.AP PHAP J S6 14 (486) THANG 7/2023

ctia dong bao dan toc thiéu s trong san xuat,
kinh doanh, cong tac xoa doi giam ngheo
glu’ gin va phat huy ban sic van hoa truyén
thong dan toc, tich cuc tham gia giir gin an
ninh trat ty tai dia phuong.

Thir ba, tang cuong kinh phi cho hoat
dong PBPL cho BBDT thiéu sé trén dia ban
tinh Binh Thudn hang nam.

Kinh phi 1a van d& rit quan trong dé
bdo dam hi¢u qua cac hinh thic PBPL cho
BBDT thiéu s6. Kinh phi can dé dao tao, bdi
dudng, phu cip cho luc luong béo cdo vién,
tuyén truyén vién phap luat, hoa giai vién co
s, chi phi té chire cac cudc thi tim hiéu phap
luat (chi phi t6 chirc, giai thudng..), chi phi
cung cdp cac tai liéu phap luat, trang bi ti
sach phap luat cho PBDT thiéu s6... Chinh
vi vay, UBND céc cap tinh Binh Thuan phai
cha dong du kién ngudn kinh phi dam bao
cho cong tac phd bién phap luat trong pham
vi ngan sach cua dia phuong, dam bao tiét
kiém, hi¢u qua dung quy dinh cua luat ngan
sach nha nudc. Déng thoi, déy manh xa hoi
hoa, huy dong t6i da cac ngudn luc, hd tro
kinh phi, phuong ti¢n tham gia cong tac
phd bién phap luat cho DBDT thiéu sb trén
dia ban tinh nhu: van dong ngué)n kinh phi
dong gop tir cac t6 chirc phi chinh phi, Viét
kiéu... cac t6 chirc nay thudng quan tdm dau
tu phat trién cho DBDT thiéu s6; huy dong
su dong gop tu cac doanh nghiép, cac nha
hao tdm dang san xuat, kinh doanh tai tinh
Binh Thuén va nhiing dia ban lan can. ...

Thir tuw, tién hanh ra sodt nhu cau tim
hiéu phdp ludt cia ngwoi din ving PBDT
thiéu sé dé kip thoi bé sung cdc néi dung
PBPL phu hop.

Nbi dung PBPL cho PBDT thiéu s6 ¢
vai tro hét sirc quan trong nhim nang cao
hiéu qua pho bién phap luat. Boi 18, ndi dung
ngoai dong vai tro trong tam cua cong tac
PBPL con chi phdi phuong phap va hinh
thirc phd bién phap luit m
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