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NHA NUGC VA PHAP LUAT

PIA VI CONG DAN TRONG PHONG, CHONG THAM NHUNG®

Pang Thi My Hanh
ThS. Khoa Ludt, Bai hoc Quéc gia Ha Néi
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Miic d tham gia ctia cong dan trong hoat dong phong, chong tham nhiing
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mot s6 1y thuyét, cach tiép can vé vai tro, dia vi phap 1y cta cong déan trong

Lich sir bai viét:

Nhan bai :20/03/2022
Bién tap : 15/04/2022
Duyét bai : 16/04/2022

Article Infomation: Abstract:
Keywords: ~ Human  rights;
assurance of human rights; rule

of law, Vietnam.
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Participation of citizen in anti-corruption activities may differ from country
to country. Within the scope of this article, the author presents the studies of
a number of theories and approaches on the role and legal status of citizens

in anti-corruption; and aslo provides relevant recommendations for Vietnam.
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1. Co s& 1y luin vé dia vi ciia cong din trong
phong, chdng tham nhiing

- Thuyét ity nhiém

Trén co s nhin manh ngudn goc cua tham
nhiing 1a tor dong co vu loi va sy bat can xing
quyén lyc, thuyét uy nhiém' da phan tich méi
quan h¢ gilra nguoi uy nhiém (cong dan) va
ngudi nhan ty nhiém (quan chire chinh quyén).
Trong mbi quan hé nay, muc tiéu, loi ich cua

nguoi Uy nhiém va nguoi dugc Gy nhiém
thuong khong dong nhit. Trong khi do, ngudi
uy nhiém lai khong thé theo déi mot cach day
du hanh dong ctia nguoi dugce uy nhiém; cling
nhu kha ning tiép can thong tin cua ngudi ty
nhiém s& kém hon nguoi nhan Gy nhiém nén
ngudi nhan Gy nhiém rat dé lgi dung nhiing
16 hong trong quy trinh hoat dong dé theo
dudi loi ich riéng. Vi vay, dat trong méi quan
hé voi cac phuwong phap phong, chéng tham

® Bai viét la mot phan két qua nghién ctru ctia Dé tai cap co so ctia tac gia tai Khoa Luét, Pai hoc Quoc gia,

mi s6 KL.21.03

! CheyanneScharbatke-Church (2016), Common Approaches to Understanding and Combatting Corruption,
https://www.cdacollaborative.org/blog/common-approaches-understanding-combatting-corruption/.
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nhiing, thuyét uy nhiém nhan manh cac bién
phap then chét dé phong, chdng tham nhiing
hiéu qua 1a can c6 nhitng hoat dong kiém tra,
giam sat thuong xuyén b may cong vu. Theo
d6, ngoai cac bién phap kiém soat quyén luc
tir bén trong bo may cong quyén thi can ting
cuong su tham gia ciia nguwoi dan vao quan tri
cong, xay dyng cic quy trinh kiém tra, gidm
sat, ky luat...

- Thuyét hanh djng tip thé

Thuyét hanh dong tap thé cho rang, chinh
cong dong 1a mot trong nhitng modi truong
“nudi dudng tham nhiing”. Cach tiép can nay
xuét phat tir nhitng gia dinh vé cic muyc tiéu va
loi ich chung cua cong déng hodac mot nhom
trong cong dong ma & do (gia dinh rang) tat
ca moi nguoi s€ dat dugc nhitng lgi ich ngang
bang nhau nhung déu can dong gop vao hanh
dong chung. Tuy nhién, trén thuc té, cac ca
nhan thudng nghi rang néu ho déng gop vao
hanh dong chung dé huong loi ich chung thi
mét nhiéu cong stc, thoi gian (chi phi 16n)
ma c6 thé ciing khong ai biét, ciing nhu khong
chic chin co dat duge muc dich chung d6
hay khong. Boi vay, ho c6 xu hudng lua chon
phuong an khéng dong goép, hoac dong gop mot
cach cam chimg vao hanh dong chung cua tap
thé, va hy vong van c6 thé dugc huong nhiing
loi ich giéng nhu nhitng ngudi nghiém tac lam
viéc, dii ho biét bang cach d6 da tu bién minh
trg thanh nhitng “ké an bam”. Lién hé v6i van
dé phong, chdng tham nhiing, nhitg ngudi tng
ho thuyét “hanh dong tap thé” nhan manh rang,
tinh trang tham nhiing mang tinh hé théng xuat
phat tr nguyén nhan bén trong cia cac xa hdi,
cu thé 12 do su thiéu tin tuong gitra cac thanh
vién trong xa hoi d6 vé su can thiét phai bai

trir té nan nay?®. Noi cach khac, trong xa hdi ma
tinh trang tham nhiing d4 tr¢ thanh pho bién thi
céc ¢4 nhan sé it c6 dong co chong tham nhiing,
va san sang tham gia vao hanh vi tham nhiing,
tham chi ca khi biét rang tham nhiing gy hai
cho xa hoi. Boi vay, thuyét niy nhin manh tim
quan trong cua viéc huy dong su tham gia cua
cong dan trong phong, chdng tham nhiing ciing
nhu x4y dyng niém tin, tinh liém chinh trong
cong dong.

Ttr hai cach tiép can co ban phan tich ngudn
gbc va moi trudong phat trién cia tham nhiing
& trén, co thé thay, cong dan giit vi tri quan
trong trong cac bién phap phong, chéng tham
nhiing; tr hoat dong kiém tra, giam sat cho toi
vai trd cua cong dong khi xdy dung vin hoa
liém chinh, huéng téi loai bo moéi truong dung
dudng cho tham nhiing.

- Céch tiép cdn tir dudi lén

Ngudn gdc cta cach tiép can nay xuét phat
tir nhitg nén tang vé quyén 1am chu cta cong
dan. Cac nd luc chéng tham nhiing tir dudi 1én
tim cach phan tich vin héa va bdi canh xa hoi,
xac dinh cling nhu hd tro cac nd luc hién cod
trong xa hoi nham giam thiéu cac hanh vi tham
nhiing?. Cach tiép can nay cha yéu dua vao cac
t6 chirc xa hoi cong dan dang hoat dong va cac
co quan béo chi ¢6 thé dong vai tro giam sat.
Uu diém cua cach tiép can nay la tan dung dugc
su vao cudc manh mé cua cong ching, nhitng
“nan nhan” tryc tiép nhat cta tham nhiing, va
vi thé, ludn c6 dong luc va quyét tim dé chong
tham nhiing.

Nhu vay, voi thuyét iy nhiém, cong dan
dugc dinh hinh 13 nhén t6 quan trong trong
hoat dong xay dung va tham gia cac quy trinh
kiém tra, giam sat cong chie dudi ca goc do ca

2 Heather Marquette & Caryn Peiffer (2015), Collective Action and Systemic Corruption Paper presented
at the ECPR Joint Sessions of Workshops, University of Warsaw, https://ecpr.eu/Filestore/PaperProposal/

b5944a31-85b6-4547-82b3-0d4a74910b07.pdf.

3 Mushtaq H. Khan, Antonio Andreoni, Pallavi Roy, Anti-Corruption in Adverse Contexts: A Strategic
Approach, available at: https://eprints.soas.ac.uk/23495/.
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nhan va tap thé, bén canh cac quy trinh kiém
tra giam sat bén trong cic co quan cong quyén;
thuyét hanh dong tdp thé lai nhan manh vai tro
cua cong dan trong cong cudc xay dung mot
cong dong liém chinh dé khic phuc tinh trang
tho 0, chdp nhan, “sdng chung” vi tham nhiing
chtr khong chi tap trung kiém soat cac c4 nhan
nam giit quyén luyc. Noi cach khac, 1y thuyét
hanh dong tap thé dwa vin dé tham nhiing quay
tro lai v6i chinh tap thé/cong dong noi cac van
dé xuét hién va huéng cac chién lugc phong,
chéng tham nhiing vao viéc dya trén hanh dong
ctia chinh tap thé, cong dong d6*. B6 sung cho
hai 1y thuyét trén cling nhu nhan manh dia vi
clia cong dan trong cong cudc phong, chdng
tham nhiing, cdch tiép cdn tir dwdi Ién néu rd
can c6 nhiing co ché, bién phap sang tao dé
cho phép, tao diéu kién cho ngudi dan tham
gia vao cudc chién chong tham nhiing, trong d6
bao gdm viéc tim kiém, suy ton va nhan rong
nhitng dién hinh trong linh vuc nay.

Thé ché minh bach va ting cudng su tham
gia s€ tao ra mOt pham vi cong chung tham gia
bao trum hon, va han ché co hoi cho cac quan
chire 1oi dung cac cong dan dé bi ton thuong.
“Mot cong dan tham gia nhiéu hon s& co thé dat
duge mirc do hop tac cao hon va khién chinh
phit ¢6 trach nhiém hon trong thuc t&”5. Lién
quan dén chong tham nhiing, loai hinh tham gia
nay da dugc thyc hién dudi cac hinh thirc nhu
1ap ngén sach co sy tham gia, ting cuong tiép
can thong tin (can dugc dam bao bang Luat
Tiép can thong tin), xdy dung mo hinh chinh
phu dién tir... Mansuri va Rao® cho rﬁng viéc

NHA NUGC VA PHAP LUAT

trao quyén cho xa hoi va su tham gia ctia nguoi
dan chi c6 thé dat dugc thong qua quan tri dia
phuong. Tir nhitng quan diém trén, cac co ché
chdng tham nhiing, dat nguoi dan lam trung
tam dan dan dugc phat trién va mo rong.
2. Nhirng yéu té kiém ché dia vi ciia cong
dan trong phong, chong tham nhiing

- Ning lwe ciia chinh quyén

Trong mdi twong quan giita chinh quyén va
cong dan trong hoat dong phong, chdng tham
nhiing (PCTN) thi cich tiép can, kha ning va
su san sang cua chinh quyén déng vai trd quan
trong trong viéc phan bd quyén luc hodc thuc
hién cac co ché chdng tham nhiing c¢6 sy tham
gia cta cong dan. Phuong phap tiép can chéng
tham nhiing lay cong dan lam trung tam c6 vé
kha thi hon trong moi truong it tham nhiing
hon. Nguoc lai, & nhiing qudc gia duoc coi la
c6 muc do tham nhiing cao, thi van dé dia vi
cua cong dan trong PCTN it dugc quan tam vi
chinh quyén khong thé chip nhan dugc “cac
sang kién nham giam b6t quyén lyc d6™7. Vi du
vé 1ap ngan sach, viéc ndy can dugc phan cp
t6i da theo hudng trao quyén cho chinh quyén
dia phuong. Quyén han nay cho phép cong dan
kiém soat tai chinh cong va ra quyét dinh vé
céc van dé nhu gido duc, y té va co so ha téng,
giam “doc quyén quyén luc” clia cac quan chire
nha nudc ¢ trung wong va dinh hinh lai co cAu
trach nhiém giai trinh. Cac co ché chéng tham
nhiing 1y cong dan lam trung tAm s& thiéu hi¢u
qua néu su trao quyén giam sat, danh gia cua
cong dan bi han ché.

* International Institute for Democracy and Electoral Assistance (2017), Innovations in Anti-coruption
Approaches: A Resouces Guide, tai https://www.idea.int/gsod/files/IDEA-GSOD-2017-RESOURCE-

GUIDE-ANTI-CORRUPTION.pdf.

3 Ghazala Mansuri and Vijayendra Rao (2013), Can participation be induced? Some evidence from developing
countries, vol. 16, Issue 2, p. 21, https://www.tandfonline.com/doi/abs/10.1080/13698230.2012.757918.

¢ Ghazala Mansuri and Vijayendra Rao (2013), Localizing development does participation work?, A World
Bank Policy Research Report, ISBN (paper): 978-0-8213-8256-1.

7 Verdenicci, Serena and Hough, Dan (2015), People power and anti-corruption, demystifying citizen-
centred approaches, Crime, Law and Social Change, vol. 64 (1), ISSN 0925-4994, p. 10.
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- Nang luc cong din

Ning luc cong dan 1a mot yéu t quan trong
anh hudng téi hiéu qua va sirc manh ctia cong
dan trong hoat dong PCTN. Chéng han, khi
cong dan tham gia vao nhiéu nhiém vu khac
nhau nhu cac hoat dong lap ké hoach va béo
céo phtrc tap c6 kha nang vuot qua kha nang
cua cong dan®. Mot bo phan cong dan c6 kha
nang tim hiéu, tiép can thong tin chinh xac va
biét dugc dau la didu tot nhat cho minh; trong
khi d6, s& ludn c6 nhitng nhom cong dan thiéu
tu tin va kha ning dé tham gia danh gia va
thuc hién cac hoat dong giam sat hanh vi cua
quan chuc.

C6 nhiéu yéu t6 anh huong dén ning luc
cong dan trong hoat dong PCTN, vi du nhu
nén tang gido duc ciia mdi ca nhan. Ngoai ra,
ning lyc cong dan ciing bi han ché boi tinh chat
don 1¢ cua cac ca nhan trong cong cudc PCTN.
Trong khi, cong chtrc 12 nguoi duoc nim giir
thong tin, dugc trao quyén boi cong dong thi
su phan ng cuia mot ca thé hay mot nhom nho
rat kho 1am thay d6i su bit can xtng quyén luc
gitta nguoi ty nhi¢ém va nguoi nhén uy nhiém.
Trong mot s6 trudng hop, nhitng ca thé chién
dau don 1€ s& c6 thé bi tra diia bang nhiéu cach
tir truc tiép t6i gian tiép. Chinh diéu nay thuong
dan t&i tam 1y né tranh, thd o trude quyén giam
sat, kiém tra ctia minh ddi véi cac cong chirc.

- Anh hwéng ciia méi trwong vin héa -
chinh tri - phap ly

Nhin tir Iy thuyét vé hanh dong tap thé,
tham nhiing chiu sy anh hudng rat nhiéu tur
cong dong xi hoi. Mot tap thé xa hoi liém
chinh s€ lam giam kha nang tham nhiing cua
cac cong chuc. Tuy nhién, néu mot tap thé,

cong dong c6 vin héa hay truyén thong coi
tham nhiing 1a mot diéu binh thuong thi kha
nang tham nhiing cua cac cong chuc s€ cao
hon. O nhitng qudc gia ¢6 nén vin hoa trong
quan hé, dé cao su gén két gia dinh, ban be
thi trén co s& mdi quan hé ca nhan va long
tin danh cho nhau, ngudi ta co thé ra quyét
dinh giai quyét linh hoat cac tinh hudng bat
thuong trong cudc song, kinh doanh hay cong
s&, tham chi c¢6 thé dan xép nhiéu vu viéc hiéu
qua hon so véi viéc ap dung phap luat. Mac
du cach xir Iy nay chua chic di dan dén tham
nhiing, nhung n6 khién ranh giéi giita su gitp
dd hop phéap va tham nhiing tré nén mo nhat,
nhat 1a ddi voi cac qudc gia ma nguoi dan
thiéu tin twong vao hé théng phap luat’. Mdi
moi truong van hoéa nhu vay s€ tao ra nhiing
co ché chinh tri, phap 1y chtra dyng quan diém
ctia cong dong vé cach tiép can ciing nhu giai
phép tng pho voi tham nhiing. Khi tham nhiing
khoi ngudn tir 10ng tham hay tir tinh toan loi
ich vi ky ctia mdi ca nhan thi viéc mdi c4 nhan
c6 thuc hién hanh vi tham nhiing hay khong,
va mirc d6 pho bién ciia tham nhiing trong mot
cong déng nhu thé nao, con phu thudc vao moi
truong xa hdi, noi ma cé hay khong ky vong
va quyét tim chung cua cong dong vé mot xa
hoi liém chinh, “néi khéng” vdi tham nhiing!?.
Mot nghién ctru vé tinh trang tham nhiing &
Kenya va Uganda d chi ra rang, chi phi cho
hanh vi tham nhiing anh huéng té1 mtrc do cua
tinh trang tham nhiing, trong khi chi phi cho
hanh vi tham nhling phu thudc vao ty 1¢ nguoi
dan trong xa hoi chdp nhan tham nhiing. Néu
tham nhiing 1a mot hanh vi duogc phﬁn 16n moi
ngudi trong xa hoi chap nhan thi cic ca nhan
s€ lua chon thyc hién cac hanh vi tham nhiing,

8 Ghazala Mansuri and Vijayendra Rao (2013), Can participation be induced? Some evidence from developing
countries, vol. 16, Issue 2, p. 27, https://www.tandfonline.com/doi/abs/10.1080/13698230.2012.757918.
9 Vi Coéng Giao chu bién (2019), Quan tri tot va phong, chong tham nhiing, Nxb. Chinh tri quoc gia Sy that,

ISBN 978-604-57-5302-6, tr. 205.

10 Department for international development (2015), Why corruption matters: understanding causes, effects

and how to address them Evidence paper on corruption.
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du biét n6 1a sai trai, bai vi chi phi cho viée
thuc hién hanh dong nay s€ duogc giam thiéu
so voi viée 1am diing quy dinh, it nhat 1a & cap
d0 ca nhan''.

3. Khuyén nghi nhim ciing c6 dia vi cong
dan trong phong, chéng tham nhiing &
Viét Nam

Thir nhit, trong mdi tuong quan bat can
xtng vé thong tin va quyén luc gitra cong chirc
nha nudc va cong dan, viéc dé ngudi dan tham
gia vao hoat dong kiém tra, giam sat qua trinh
thyc thi cong vu 1a kha kho khan. Cach thirc
hiéu qua va hop phap nhéat dé nhan dan giam
sat cac hanh vi chinh trj chinh 13 dya vao thé
ché bao dam tinh chat dan chi; Xay dung cac
co ché rang bugc trach nhiém giai trinh, cung
cép thong tin mot cach cong khai, chi tiét bang
nhiéu hinh thirc dé nguoi dan co thé tiép can
mot cach dé dang. Nhu vay, cong dan s& co
dong luc, didu kién tham gia tich cuc vao hoat
dong phong, chéng tham nhiing; tir d6 méi
phat huy dugc suc manh cong dan, sutc manh
tap thé va diy lui nan tham nhiing.

Thir hai, su san sang cia Nha nudc trong
viéc “trao quyén” cho cong dan noi chung va
trong PCTN noi riéng.

Pé co duoc sy sin sang “trao quyén” cho
cong dan trong cong tac PCTN, can co su
quyét tam chinh tri tr cip cao nhat, cung voi
d6 1a su thuc diy ctia cong ddng qudc té& ddi voi
cac qudc gia ¢ ty 1¢ tham nhiing cao nhung syr
tham gia ciia nguoi dan lai chua dugc dat dung
vi tri. Chuong trinh “Ngan sach c6 sy tham gia
cua cong dan” ¢ Brazil 1a mét vi du thanh cong.
Khoi ngudn tir Hién phap nam 1988, Brazil da
cung cip mot s6 co ché cho phép cac phong
trao cip co s& tham gia vao mot s6 quyét dinh
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va giam sat cac van dé cong cong, dic biét 1a
& cip dia phuong. Cac linh vyc nay bao gdm
viéc thanh 1ap cac hoi dong cong dong dé quyét
dinh cac chinh sach gido duc, y té va phuc lgi
x4 hoi, dén viéc thuc hién ngan sach co sy tham
gia. Quy trinh hoat doéng cia md hinh ngan
sach co6 su tham gia ctia cong dan ¢ Brazil duoc
thuc hién qua nhiéu vong thao luan trudce khi
dua ra quyét dinh chinh thire vé viée st dung
ngan sach dia phuong. O budc dau tién, chinh
quyén dia phuong s& to chire cac cude hop toan
thé cu dan va pho bién nhing thong tin chung
vé ngan sach thanh phé. Sau do, sé tiép tuc co
cac cudc hop nho hon ¢ khu vuc quan, huyén,
khu phd dé trinh ra cdc danh myc can uu tién
dau tu. Khi dd xay dung duoc danh sach wu
tién dau tu theo khu vuc, mdi huyén s€ cir ra
hai thanh vién tham gia vao Hoi dong ngan
sach thanh phd, Hoi dong nay sé tiép tuc thao
ludn dé c6 duogc danh sich wu tién tong hop
nhat cho sy phat trién cta thanh phé. Sau khi
dua ra dugce cac ké hoach dau tu theo thu tu
uu tién, thi hoat dong giam sat viéc thuc hién
cac hoat dong nay ciing dugc quan tdm. Theo
d6, Hoi dong ngan sach thanh phd va cac Hoi
ddng ngan sach huyén ciing giam sat viéc chi
tiéu ciia cac du an dau tu ciing nhu ¢6 cac cude
thao luan thuong xuyén véi chinh quyén dia
phuong vé cac van dé lién quan dén cung ting
dich vu cong'2. Nhu vy, co thé thiy dia vi cia
cong dén trong cong cudc PCTN can duge xac
dinh mét cach ding dén mai co thé dem lai
hiéu qua ddi véi cac bién phap PCTN. Mic du
mdi qudc gia c6 nhing bdi canh thé ché khac
nhau nhung néu ¢ nhiing 16 trinh dung dén va
xéac dinh nhat quan st dung strc manh cong dan
vao PCTN thi déu c6 thé thanh cong.

' Department for international development (2015), Why corruption matters: understanding causes, effects

and how to address them Evidence paper on corruption.

12 Celina Souza (2001), Participatory budgeting in Brazilian cities: limits and possibilities in building
democratic institutions, Environment & Urbanization, vol. 13, no 1, p.166, https://www.ucl.ac.uk/dpu-
projects/drivers_urb_change/urb governance/pdf part budg/IIED Souza Budgeting Brazil.pdf.
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Thir ba, trong bdi canh cach mang coéng
nghiép 4.0, dir liéu duoc coi 13 ngudn ning
lwong két néi lién nganh, lién linh vuc va lién
quéc gia. Do do, viéc xay dung co s¢ dir licu
qudc gia can gan voi myc tiéu thuc ddy sy tham
gia va tang tinh hiéu qua cua su tham gia cua
cong dan vao hoat dong quan Iy nha nudc noi
chung, PCTN noi riéng. Chinh phu dién tu, tri
tué nhan tao c6 thé hd trg cac phuong phap
tiép can tor dudi 1én nhu vay, chéng han nhu
trong truong hop cong thong tin Dozorro cua
Ukraine su dung tri tu¢ nhan tao (Al) dé g.'fm co
cac dau thau mua sam coéng c6 nguy co tham
nhiing cao va thdng bao vadi cong chiing'®. Hay
su thanh cong cua chinh phu dién to & An Do
v6i trang phan anh thong tin www.ipaidabribe.
com (IPB). IPB dugc thanh 1ap & An D6 vao
nam 2008 boi mot t6 chirc phi chinh pha véi
muc dich “khai thac ning lugng tip thé cua
cong dan”. Cac cong dan co6 thé bao cdo an
danh khi ho d3 dua héi 16 cho mot cong chirc
hay khi ho khong bi yéu cau dua héi 16. Sau
khoang 5 nam, IPB da c6 hon 4,5 tri¢u luot
truy cap va 32.000 bao cao vé hdi 16. Mot diém
dang luu y 1a muc dich cua trang web khong
phai 1a phat hién cac quan chirc tham nhiing
ma hudng téi cac chién dich cai cach tha tuc
hanh chinh, ciing nhu giup cong dan hiéu duoc
ho ¢6 quyén nhu thé nao. Sau chién dich, nhiéu
thii tuc dé din dén tham nhiing & An Do da
dugc cai cach nhu: Pang ky dét dai, cap gidy
phép... Bén canh An Do, chung ta ciing co thé
can nhic mé hinh phan héi céng dan (CEM)
& Lahore, Pakistan... M6 hinh phan hoi cong
dan (CFM) tuan theo mot logic tuong tu, mac
du n6 lam nhu vay theo mot cach hoan toan
khac. Muyc dich 1a han ché tham nhiing vit va
khuyén khich sy tham gia ctia nguoi dan trong
viéc cung cdp dich vu cong, hudng téi xay

dung “niém tin va sy tin cdy giita chinh phu
va cong chiing”, dong thoi phat trién “tic dung
ran de” trong gidi cong chue (http://www.pitb.
gov.pk/cfm). Nhu véi IPB, ké hoach bat dau
vao nam 2008, bao gdm 15 quén trén toan tiéu
bang, phén tich cac van dé vé dang ky tai san,
y té, gido duc va canh sat. CFM khéc véi IPB
& chd, khi mot cong dan dén van phong chinh
phi1 dé hoan tat mot giao dich chinh thirc, ho s&
dugc yéu cau cung cip sé dién thoai di dong
ctia minh. S6 dién thoai nay sau d6 dugc ghi lai
trén mot co s¢ dir li€u tap trung va nguoi dan
s€ nhan dugc cudc goi ma ho dugc yéu cAu tra
161 qua tin nhin. Céng dan dugc yéu cau phan
hoi vé viée liéu ho co bi doi hdi 16 hay khong,
va néu co thi sé tién d6 1a bao nhiéu. Thong
tin nay sau d6 dugc chuyén tiép dén trung tim
cudc goi va thong tin dugc xt ly. Muc dich la
tim kiém cac mau trong dit liéu nham dua ra
cac quy dinh dé xir Iy cac van phong noi ma
tham nhiing duong nhu 1a moét van dé cu thé.
Tinh dén thang 11/2014, hon 4 triéu cong dan
da duoc tiép xtic, hon 500.000 nguoi di tra
101 va 110.000 ngudi di bao céo vé cac van dé
tham nhiing, 3.600 hanh dong da dugc bao cao
vé cac khiéu nai dugc thuc hién'.

Ngoai ra, mo6 hinh chinh phu dién tur s€ gitip
thiic day strc manh cong dén trong PCTN qua
hai cach: moét 1a, minh bach théng tin vé hoach
dinh chinh sach va cac dich vu cong; hai la, han
ché t6i da sy can thiép cua Nha nudc trong cac
hoat dong hanh chinh thong qua cac tng dung
tryc tuyén. Khi cong chirc khong thé tri hoan
giai quyét cac dich vu trén hé thdng cho cong
dan, s& thuc day niém tin ctia cong dan vao
Chinh pht va nang cao dugc trach nhi€ém cua
cong dan khi d6i mat voi nhitng hanh vi khong
ding myc, tham nhiing cia cac cong chic khi
thi hanh céng vy. B

13 Verdenicci, Serena and Hough, Dan (2015), People power and anti-corruption, demystifying citizen-
centred approaches, Crime, Law and Social Change, 64 (1), ISSN 0925-4994, p. 9.
4 Verdenicci, Serena and Hough, Dan (2015), People power and anti-corruption, demystifying citizen-
centred approaches, Crime, Law and Social Change, 64 (1), ISSN 0925-4994, p.9.
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Tém tit:

Du thao An 18 s6 09/2022 vé xac dinh quyén nudi con dudi 36 thang tudi
thudc vé& ngudi cha trong truong hop ngudi me khong tryc tiép cham soc,
nudi dudng, gido duc con vira dugc cong bd dé lay y kién dong gop. Pay
dugc xem 1a mot truong hop khac ma quyén nudi con dudi 36 thang tudi
duogc ghi nhan thudc vé ngudi cha. Tac gia bai viét phéan tich vé Dy thao
an I¢ nay va dé xuét mot sb kién nghi hoan thién.

Abstract:

It has been published to seek comments to the draft Case Law No. 09/2022
on determining the right to raise a child under 36 months of age belongs
to the father in case the mother does not directly take care, nurture and
educate the child. This is considered as another case where custody of a
child under 36 months of age is recorded as belonging to the father. This
article provides an analysis of the draft Case Law and also proposes a
number of recommendations for further improvements.

1. Quy dinh ctia phap luit hon nhan va gia
dinh vé xac dinh quyén nudi con

Luét Hon nhan va gia dinh nam 2014 (Luét
Ho6n nhén va gia dinh) quy dinh viéc xac dinh
quyén nudi con huéng dén muc tiéu la su phat
trién tot nhat ctia con, thé hién xuyén sudt trong

cac diéu luat cu thé!. Ngoai ra, qua khao sat
mot s6 ban an vé tranh chép xac dinh quyén
nudi con, co thé théy, Toa an c6 xu huong xem
xét dén cac diéu kién vé tai chinh, méi truong
song, sau d6 can nhic dén yéu té bao dam sy
on dinh cua con khi & canh véi mot bén bd hoac

! Xem khoan 1 Didu 69 Luat Hon nhén va gia dinh quy dinh vé nghia vu cta cha me; khoan 1 Biéu 70 vé

quyén cua con...
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me. Cac quyét dinh ciia Toa an cho thiy quan
diém twong ddng vé sy thay doi ngudi truc tiép
nuéi dudng 1a can thiét néu nhu bén dang truc
tiép nudi con khong con co du diéu kién dé bao
dam sy phat trién tot nhét cho con?...

Riéng dbi v4i quyén nudi con dudi 36 thang
tudi c6 quy dinh dic thu tai khoan 3 Diéu 81
Luat Hon nhan va gia dinh: “Con duoi 36
thang tuéi dwge giao cho me truc tiép nuéi,
trir trwong hop ngueoi me khéng di diéu kién
dé truc tié'p trong nom, cham soc, nuoi duong,
gido duc con hodc cha me co thoa thugn khac
phu hop voi loi ich cua con”.

Theo quy dinh trén, co s¢ dé xac dinh quyén
nudi con dudi 36 thang tudi dugc phap luat
quy dinh dy li€u hodac mot trong hai truong
hop sau: (1) “Me truc tiép nuéi dudng” trir
khi me khong du didu kién dé truc tiép trong
nom, cham so6c, nuoi dudng, gido duc con; (2)
“Khéng phdi me nudi dudng” ma co thé 1a
“nguoi khdc nuéi dudng” néu cha me co thoa
thuan khac phu hgp véi loi ich cta con.

Trén thue tién, néu xay ra truong hop con
duéi 36 thang tudi va nguoi me van c6 du diéu
kién dé truc tiép cham soc, nuodi dudng, gido
duc con thi c6 duong nhién nguoi me duoc
quyén truc tiép nudi dudng con hay khong?
Néu khéng thi 1y do nao dé giai thich cho
truong hop ngoai 1¢ dac thu nay?

Du thao An 16 09/20223 vira dugc cong bd
dd co nhitng hudng giai quyét cu thé trong
truong hop nay.

2. Dy thio An I¢ s6 09/2022

Chi K (nguoi me) va anh P (nguoi cha)
dang ky két hon véi nhau, ¢6 01 con chung vao
niam 2016. Nhung nguoi me da tu y bo vé nha
b6 me dé tir khi con chi 04 thang tudi va khong
truc tiép cham sdc, nudi dudng, giao duc con.
Trong khoang thoi gian nay, nguoi cha da lién
tuc nudi dudng, cham soc, bao dam diéu kién
phat trién t6t cho con, va nguoi con ciing da
quen v6i moi truong song véi cha. Nam 2018,
do “mau thuin vo chong di trim trong”, khong
giai quyét duge nén da thong nhit thuén tinh
ly hon.

Tda an cap so thim quyét dinh giao con cho
ngudi cha tryc tiép trong nom, cham soc. Tuy
nhién, trong Dy thao An 1é khong néu o 1ap
luan vi sao lai c6 quyét dinh nay.

Sau do, nguoi me da khang cdo ban an so
thim xin dugc quyén nudi con. Hoi dong xét
xtr cp phtc tham chip nhan khang cdo cua
nguoi me, giao con cho nguoi me nudi dudng
theo can ctr tai khoan 3 Diéu 81 Luat Hon nhan
va gia dinh.

Ban an phuc tham sau d6 bi khang nghi
giam ddc thim, quyét dinh ciia Hoi dong xét xir
giam dbc tham (HDXXGDT) 1a tiép tuc giao
con dudi 36 thang tudi cho ngudi cha truc tiép
nuoi duong. HDXXGDT da nhén dinh: “chi vi
mau thudan vo chéng, chi K twy vé nha bé me
dé sinh song, b6 lai chau T méi dwoce 04 thang
tuéi cho anh P nuéi duong... Mac du, khoan 3
Piéu 81 ciia Ludt Hon nhéan va gia dinh nam

2 Tham khéo cic ban an: Ban an sé 1160/2018/HNGD-PT vé tranh chap thay dbi ngudi tryc tiép nudi
con sau ly hon, https://thuvienphapluat.vn/banan/ban-an/ban-an-11602018hngdpt-ngay-30112018-ve-tranh-
chap-thay-doi-nguoi-truc-tiep-nuoi-con-sau-ly-hon-92061; Ban 4an s& 24/2020/HNGD-ST ngay 03/07/2020
vé tranh chap thay d6i nguoi nuéi con, https:/thuvienphapluat.vn/banan/ban-an/ban-an-242020hngdst-ngay-
03072020-ve-tranh-chap-thay-doi-nguoi-nuoi-con-142229; Ban 4n 19/2018/DS-PT ngay 24/09/2018 vé
thay d6i ngudi nudi con, https:/thuvienphapluat.vn/banan/ban-an/ban-an-192018dspt-ngay-24092018-ve-

thay-doi-nguoi-nuoi-con-79399.

3 TANDTC (2022), Dy thao An 18 s6 09, https://anle.toaan.gov.vn/webcenter/portal/anle/chitietanleduthao?

dDocName=TAND214231.
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2014 ¢6 quy dinh nhung chau T da quen voi
diéu kién, moi trieong song va dwege anh P nudi
dwong, cham séc bao dam trong diéu kién tot
nhat; néu giao chdau T cho chi K nudi duong sé
gdy sw xdo trén, dnh huéng dén sw phat trién
binh thuong chdu ™.

Dy thao An 1¢ s6 09/2022 (Dy thao An 1¢)
khong néu rd tinh tiét, dit liéu dé khing dinh
nguoi me c6 hay khong c6 di didu kién dé truc
tiép cham soc, nudi dudng, gido duc con. Tuy
nhién, véi ndi dung phan tich tr HDXXGDT
cling nhu ndi dung két lun tai Dy thao An 18
cho thdy, day c6 thé chinh 14 truong hop nguoi
me ¢ da diéu kién dé truc tiép cham soc, nuoi
dudng, gido duc con, va con dudi 36 thang tudi
nén co6 thé xem xét giao con cho ngudi me truc
tiép nudi dudng nhu cach luan giai va quyét
dinh ctia Toa an cap phac tham. Day ciing
chinh 1a 1y do dé co dé xuét truong hop nay
lam An 1é vi sé& giai quyét duoc tinh hudng thyc
té ma phap luat chua dy liéu va quy dinh — do6
chinh la gia tri cua cac an I¢ n6i chung va cua
Dy thao An 1¢ nay néi riéng.

V6i cach phéan tich va luan giai cua
HDPXXGDT trong vu an nay cho thiy, mic
du nguoi me ¢co du diéu kién, nhung néu viéc
giao con lam cho cudc séng cua con bi xao
tron, khong on dinh boi méi truong sdng cua
con trude d6 da dugc nguoi cha trye tiép cham
soc, nudi dudng, gido duc con dé con c6 thé
phét trién mot cach tt nhat... thi quyét dinh
giao con dudi 36 thang tudi cho nguoi me 1a
khong phu hgp. Noéi cach khac, véi truong hop
nay thi quyén nuéi con tryuc tiép phai thudc vé
nguoi cha.

Viée xac dinh quyén nudi con dudi 36 thang
tudi sau khi ly hon thudc vé nguoi cha duoc
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néu trong Dy thao An 1é khong roi vao truong
hop ngoai 1€ theo khoan 3 biéu 81 Luat Hon
nhan va gia dinh nam 2014. Vi I& do, phap luat
can ghi nhan truong hop quyén nudi con dudi
36 thang tudi phai thuoc vé ngudi cha khong
phu thudc vao viéc nguodi me hién cod du diéu
kién truc tiép cham soc, nudi dudng, gido duc
con néu thoa man cac yéu t6 sau: (1) ngudi me
d3 khong nudi con tir khi con con rat nho; va
(2) ngudi cha 13 ngudi truc tiép nudi dudng,
déng thoi, da va dang tao dugc moi trudng nudi
dudng, chiam soc con trong diéu kién tét nhét.

Ludn giai hai diéu kién trén vao vu 4n trong
Dy thao An 1¢ nhu sau:

- Diéu kién thir nhat, nguoi me di khong
nudi con tir khi con con rdt nho.

Vu an hon nhan gia dinh dat ra trong Du
thao An 1é lai cho théy su xa cach ctua nguoi
me v6i con da xuét hién trude thoi diém ly hon,
tire 12 ngudi me di o su ngét quing trong viée
gin bo véi con tir trude thoi diém phat sinh
tranh chap vé quyén nudi con. Vi vdy, tai thoi
diém phat sinh tranh chdp vé quyén nudi con,
ap dung khoan 3 Diéu 81 Luat Hon nhan va gia
dinh trén co so thuyét tim 1y vé su gin bo® 1a
khong hop 1y. Cu thé, khoan 3 Diéu 81 Luat
Ho6n nhan va gia dinh hudng dén duy tri sy gan
két gitta ngudi me va con dudi 36 thang tudi
dé bao dam su phat trién tu nhién cua con, chu
khong hudng dén tai két ndi mbi quan hé di co
su ngit quing gilta ngudi me va con dudi 36
thang tudi.

Mat khac, ngay tai thoi diém ngudi me tu
nguyén roi bo va giao con dudi 36 thang tudi
lai cho nguoi cha, su gan két gitta ngudi me va
nguoi con da bi cit dut, va su cit dat nay hoan
toan thudc vé lua chon cua nguoi me. Do do,

4 TANDTC (2022), Du thao An 1& sb 09, tr4, https:/anle.toaan.gov.vn/webcenter/portal/anle/

chitietanleduthao?dDocName=TAND214231.
3 S€ dugc phan tich chi tiét ¢ phan sau.
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khong c6 co s6 xac dang nao dé wu tién nguoi
me hon so voi nguodi cha trong viéc xac dinh
quyén nudi con.

- Diéu kién thir hai, nguoi cha la nguoi truec
tiép nuéi duong va da va dang tao dgc moi
trieong nudi dudng, cham séc con trong diéu
kién tot nhat.

HbXXGDT danh gia vi¢c nguoi cha da va
dang tao dugc moi truong nudi dudng, cham
soc con trong diéu kién t6t nhat thong qua y
kién x4c nhan tai Bién ban xac minh cia Ban tu
quan thon va Chi hoi phu nit noi nguoi cha va
con cu tri nhu sau: “Anh P nuéi duong, cham
séc chau T rat tot. Anh P ¢6 viéce lam tai Cong
ty TNHH Thwong mai va dich vu N, thu nhdp
én dinh, hoan toan di diéu kién dé nudi chdu
75, Nhu vay, HDXXGDT di xét dén viéc
nguoi cha chiu trach nhiém cham séc con khi
ngudi me bo di, ciing nhu diéu kién tai chinh,
su cham soc danh cho con dugc xac nhan boi
cac co quan, to chirc ¢6 tham quyén noi nguoi
cha va con cung cu tru.

3. Sw twong thich va phu hop ciia Dy thao
An 18 véi kinh nghiém nwéc ngoai

Du thao An 18 ¢6 su phu hop va tuong déng
v6i xu hudng thé gisi khi quy dinh vé xac dinh
quyén uu tién ctia me dugce nudi con dudi 36
thang tudi nhung phai tinh dén diéu kién bao
vé loi ich t6t nhét cho con.

3.1. Thuyét tam ly vé sw gin b6 giita me
va con

Thuyét tdm 1y vé su gin bo giita me va
con (attachment theory)” cho rang, su chia ly
giita me va con dudi 03 tudi (twong duong 36
thang) s& co tac dong tiéu cuc dén su phat trién
cua con, vi sy hién dién vat ly/su than mat cua

ngudi me 1a diéu kién thiét yéu dé nguoi con
phat trién két ndi tinh cam va gy dung cam
xtc dugc yéu thuong, che chd. Do do, viéc
xa cach nguoi me tur giai doan con con nhd
s& dan dén hién tuong tim 1y cua con khong
on dinh, d& bj kich dong. Pac biét, thuyét nay
nhan manh r?mg su gén két gilta me va con la
manh mé& nhét trong khoang thoi gian con tir
dudi 03 tudi. Sau c6t mdc ndy, ngudi con dan
c6 kha nang thich nghi voi su khong hién dién
ctia me vi di c6 nén tang xay dung két ni tinh
cam trude do va co niém tin vé doan ty giita
me va con.

Noi dung vu 4n trong Dy thio An 1& cho
théiy, viéc nguoi me ty bd di va khong nudi
con tir khi con con rat nho da khong thoa man
thuyét tdm 1y vé sy gan bo nhiam bao dam su
phat trién lanh manh cta ngudi con. Ngoai ra,
viéc wu tién cho nguoi me dugc quyén nudi
con dudi 36 thang tudi phai kém theo diéu kién
12 ngudi me ¢ du didu kién dé c6 thé truc tiép
nuoi con va cha me khong cé thoa thuan khac
phu hop loi ich cta con. Noi cach khac, diéu
kién uu tién quyén ciia ngudi me tryc tiép nudi
con hay nguoi nao khac theo thoa thuan cua
cha me ciing déu phai cin ctr vao viée 1am sao
dé bao vé quyén va loi ich tét nht cho con.

3.2. Bdo vé lgi ich tot nhit ciia con

“Bao vé loi ich t6t nhat cua con” (best-
interests-of-child) 1a mdt trong nhiing nguyén
tic chu dao trong Cong udc ciia Lién hop qudc
vé quyén tré em ma Viét Nam phé chudn tur
nam 1990. Cu thé, khoan 1 Piéu 3 Céng wdc
da nhan manh: “Trong moi hoat dong lién quan
16i tré em... lgi ich tot nhdt cia tré em phdi
la moi quan tam hang dau”. Noi dung tuong
tu duoc dé cap tai khoan 2 biéu 24 Cong udc

¢ TANDTC (2022), Dy thao An 1& s6 09, tr.4, https:/anle.toaan.gov.vn/webcenter/portal/anle/chitietanle

duthao?dDocName=TAND214231.

"Kimberly Howard, Anne Martin, Lisa J. Berlin & Jeanne Brooks-Gunn (2010), Early mother-child separation,
parenting, and child well-being in Early Head Start families, Attachment and Human Development, https://
www.ncbi.nlm.nih.gov/pmc/articles/PMC3115616/, retrieved 03/6/2022.
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chau Au vé nhin quyén véi tu cach 1a nguyén
tac trung tim diéu chinh quyén cua tré em®. Do
do, viéc xac dinh quyén nudi con - mot trong
nhirng hoat dong lién quan, tac dong truc tiép
dén ngudi con, cling phai chiu su chi phéi cua
nguyén tic “bdo vé loi ich tét nhat ciia con”.

Mot s6 qudc gia cong khai ap dung nguyén
tic “bdo vé loi ich 16t nhét ciia con” trong cac
tranh chap quyén nudi con 1a Hoa Ky. Hau hét
cac vu an xét xu tai cac bang khac nhau déu
can nhic dén nguyén tic nay trude tién dé giai
quyét tranh chdp quyén nudi con’. Canada con
tiép can khai niém “bdao vé loi ich 16t nhat ciia
con” theo 03 goc d6': (i) quyén co ban cua
ngudi con; (ii) nguyén tic cbt 16i d6i voi moi
hoat dong phap 1y tac dong dén ngudi con; (iii)
quy tic t6 tung lién quan phai nhdm bao dam
su thuan tién dé thuc hién dugc “bdo vé loi ich
16t nhdt ciia con”.

Hoa Ky c6 quy tic tuong ing (approximation
rule) dugc ap dung rong rai trong cac tranh
chap phan dinh quyén nudi con; theo d6, quyén
nudi con tryc tiép, thudng xuyén s& duoc trao
cho bén phy huynh nao da danh nhiéu thoi
gian, cong stc dé cham soc, nudi dudng con
hon trudc thoi diém xay ra tranh chap!'.

Qua day, co thé Dy thao An 18 ¢co su tuong
d6ng khi ap dung quy tic trong tng trén, nguoi
cha 1a nguoi tryc tiép da nudi dudng con dudi

NHA NUGC VA PHAP LUAT

36 thang tudi va duong nhién so véi ngudi me
trong trudng hop nay da danh nhiéu thoi gian,
cong suc dé cham séc, nudi dudng con tdt nhat
trong khi nguoi me da khong truc tiép nudi
con. Do d6, c6 thé khang dinh quyét dinh trao
quyén nudi con dudi 36 thang trong vu 4n tai
Duy thao An 18 cho ngudi cha 1a hop 1y.

Nhu véy, phap luat qubc té va cac nudc
khong chi ¢6 su thira nhan quyén uu tién xem
xét (nhung khong phai 1a duy nhit) dé giao
quyén nudi con dudi 36 thang tudi truc tiép
cho nguoi me, ma con quy dinh vé xac dinh
quyén nudi con déu phai hudéng dén sy phat
trién 6n dinh, toan dién va tét nhit cua nguoi
con trong mbi lién hé hai hoa tir tinh than cho
dén doi séng vat chét... Trong do, su on dinh
trong doi sdng sinh hoat 1a viéc han ché nhiing
thay doi xay ra trong méi trudng séng, nhirng
nguoi tiép can, gid gidc dn ngi. ..

Ngoai sy gan két tam Iy thi sy 6n dinh trong
doi song sinh hoat ciing 1a mot yéu t6 can thiét
trong su phat trién ctia ngudi con. Tham chi,
theo nhiéu khia canh, viéc xac dinh ai 1a nguoi
c6 kha ning tao ra diéu kién, moi truong song
thuan loi nhat cho ngudi con con duge coi
trong hon su 6n dinh trong doi sdng sinh hoat'2.

Tom lai, s 6n dinh trong doi séng sinh hoat
1a yéu t6 quan trong trong viéc bao dam lgi ich

§ Migration and Home Affairs — European Commission, Best interests of the child (BIC), https://ec.curopa.
eu/home-affairs/pages/glossary/best-interests-child-bic_en, retrieved 04/6/2022.

 Andrea Charlow (1987), Awarding Custody: The Best Interests of the Child and Other Fictions, Yale Law
and Policy Review, vol. 5, no. 2, https://www.jstor.org/stable/40239245, retrieved 04/6/2022.

10" Canadian Bar Association, Best Interests of the Child — A Triple Concept, https://www.cba.
org/Publications-Resources/Practice-Tools/Child-Rights-Toolkit/theChild/Best-Interests-of-the-
Child#:~:text=%E2%80%9CBest%20Interests%200f%20the%20child, 14%2C%20paras., retrieved 04/6/2022.
" Richard A. Warshak (2007), The Approximation Rule, Child Development Research, and Children’s Best
Interests After Divorce, ChildDevelopmentPerspective, https://www.researchgate.net/publication/229801370
The Approximation Rule Child Development Research and Children’s Best Interests After
Divorce#:~:text=The%20approximation%20rule%20asserts%20that,divorce%2Fseparation.%?20...,
retrieved 05/6/2022.

12 Khoan 1 Piéu 69 Luat Hon nhan va gia dinh quy dinh v& nghia vu cua cha me: “Thuong yéu con, ton trong
¥ kién cia con; cham lo viéc hoc tap, gido duc dé con phat trién lanh manh vé thé chat, tri tue, dao duc”.
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t6t nhat ciia con'. Do d6, chung t6i cho rang,
gi4 tri 16n nhét cia Dy thao An 16 nay néu dugc
thong qua sé 1a cach tiép cdn méi vé viéc xem
xét quyét dinh giao quyén nudi con noéi chung
trong d6 c6 quyén nudi con tryc tiép ddi véi
con duéi 36 thang tudi phai xem xét diéu kién
hoan canh thyc sy phu hop bao dam sy phat
trién bén viing va on dinh ciia nguoi con, tranh
“gdy sw xdo tron, anh hirong dén sw phat trién
binh thuwong” ciia nguoi con - dac bi¢t 1a con
dudi 36 thang tudi.
4. Trién vong ng dung cia Dy thiao An 1¢
56 09/2022

Céc vu an tranh chap vé quyén nudi con
trén thuc tién 1a vo cung da dang, phuc tap,
khac nhau vé tinh tiét, sy kién... Tuy nhién, véi
cach hiéu c6 phan cting nhéc vé khoan 3 Piéu
81 Luat Hon nhan va gia dinh trudce khi c6 Du
thao An 1¢ - da phan két qua ctia cac tranh chip
vé quyén nudi con dudi 36 thang tudi s& duoc
xét xtr mic dinh theo hudng ngudi me co quyén
nuoi con khi nguoi me c6 du diéu kién hodc cac
bén khong c6 thoa thuan khac. .. bat ké rang loi
ich t6t nhat cta con s& duoc thuc hién khi con
& v6i nguoi cha. Do d6, Dy thao An 1€ s& 1a nén
tang phap 1y viing chic dé giai quyét cac vu an
tranh chip quyén nudi con dudi 36 thang tudi
mot cach khach quan, toan dién hon, bao vé tbt
hon quyén, loi ich ctia con dudi 36 thang tudi.
Hon nita, ap dung Dy thao An 18 nay khong chi
¢6 y nghia ddi véi viée xac dinh quyén nudi
con dudi 36 thang tudi sau khi ly hon, ma con
db6i v6i cac tranh chép khac vé quyén nudi con
nhung giai quyét hdu qua nhu thu tuc ly hon.

Theo hudng nay, cac tac gia dua ra vi du
vu an minh hoa sau: Con ngoai gia thu sinh ra
khi me dang c6 hon nhan hop phap voi nguoi

khac va ciing ¢6 con chung voi ngudi chong
hop phép. Sau khoang thoi gian dau sinh con,
nguoi me da tg nguyén dua con cho nguoi
cha dang doc than nudi dudng con truc tiép.
Ngudi cha ludn chim soc cho con day du tir
vét chit dén tinh than, tao diéu kién cho nguoi
me tham nom déu din. Tuy nhién, khi nguoi
cha mudn giai quyét van dé tinh cam durt khoat
va chi huéng dén muc tiéu nudi dudng con mot
cach 6n dinh, thi ngudi me lai o nhiing dong
thai khong phdi hop v6i ngudi cha, thudng
xuyén de doa, gianh lai quyén nudi con vi cho
rang con dang dudi 36 thang tudi nén nguoi
me dugc toan quyén truc tiép nudi con va co
thé doi lai con tir nguoi cha bat ky luc nao.
Nhiing hanh dong ctia nguoi me trong truong
hop nay rd rang da giy nén sy xao tron dén
cude song ctia ngudi con. Néu ngudi me chu
dong khai kién tranh chdp vé quyén nudi con
dudi 36 thang tudi, thi hoan toan co thé xay ra
cach hiéu thong thuong khi ap dung khoan 3
Diéu 81 Luat Hon nhan va gia dinh ma khong
¢6 cach hiéu va xir 1y twong tu nhu két luan
tai Dy thao An 1é. Diéu nay s€ tao nén nhirng
quyét dinh khong bao dam tinh dung dén, hop
Iy vi khong xem xét 1oi ich tot nhat ctia con mot
cach linh hoat, toan dién.

Chinh vi vdy, néu Dy thao An 1& duogc
xem xét va chip nhén thi s& 1a kim chi nam
cho duong 161 xét xir thyuc tién tai Toa an dbi
v6i cac tranh chap vé& quyén nudi con dudi 36
thang tudi, mo rong hudng tiép can khoan 3
Piéu 81 Luat Hon nhéan va gia dinh nham bao
vé tbt hon quyén loi ciia ngudi con, va 1a co s&
phap 1y vimng chéc dbi véi cac truong hop phap
ludt chua quy dinh can ctr dé thira nhan quyén
truc tiép nudi con cua nguoi cha dbi véi con
dudi 36 thang tudi.

13 Johnson County Bar Association (2010), “Parenting Arrangements”, Family Law Guidelines, https:/
cdn.ymaws.com/www.jocobar.org/resource/resmgr/imported/Section%201%20-PARENTING%20

ARRANGEMENTS.pdf, retrieved 05/6/2022.

14

NGHIEN cuv
LAP PHAP

S6 13 (461) - T7/2022




NHA NUGC VA PHAP LUAT

NAN NHAN CUA T01 PHAM LA NGUGI CHUA THANH NIEN
TRONG CAC VAN BAN PHAP LY QuUOC TE VA

NHUNG GO1 MG CHO PHAP LUAT VIET NAM

Luong Thi My Quynh

TS. Trudng Dai hoc Ludt Tp. H6 Chi Minh.

Théng tin bai viét:

Tuwr khoa: Nan nhan cua toi pham, tu
phap hinh sy nguoi chua thanh nién.

Lich sir bai viét:

Nhan bai :03/01/2022
Bién tap :22/02/2022
Duyét bai 1 24/02/2022

Article Infomation:

Keywords: Victim of crime; juvenile

criminal justice.
Article History:
Received : 03 Jan. 2022
Edited : 22 Feb. 2022
Approved : 24 Feb. 2022

1. Giai thich thuat ngir

1.1. Nan nhdn cua tpi pham — ngwoi bi hai

Thuat ngli “nan nhan cua toi pham” dugc

Tém tit:

Hé théng tu phap ngudi chua thanh nién dugc thiét 1ap chu yéu dya trén
niém tin rang tré em can duoc dam bao boi mot hé théng phap luat riéng
biét voi nguoi 1on, vi nhu cau phat trién va tam ly xa hoi dac biét cua
chung. Tuy nhién, tré em trong vai tro 1a nan nhan cta tdi pham (ngudi
bi hai) lai chua thyc sy dugc quan tam sau séc va toan dién trong hé
thdng tu phap.

Abstract:

The juvenile justice system was founded largely on the belief that
children warranted a separate legal system from adults because of their
unique developmental and psychosocial needs. Accordingly, the juvenile
justice system is responsible for both children in need of protection and
children in need of control. However, children in the role as victims
of crime (victims) have not really been given deep and comprehensive
attention in the justice system.

cho ho'. Khai niém nay nham dé phan biét voi
“nan nhan” cua cac vi pham phap luat khac
khong phai tdi pham. Tuy vay, trong ban dich

dung trong hé thong tu phap hinh sy nham dé
chi mot nguoi bi thiét hai vé tinh than, thé chat
hodc tai san do hanh vi pham tdi cia mot nguoi
hodc mot nhém ngudi hay mét to chirc gy ra

cac dao luat nhiéu nude, khai niém nay con
duoc biéu dat bé‘lng thuat ngir “nguoi bi hai”
v6i cach hiéu twong tu. BO luat TS tung hinh
su (TTHS) Viét Nam nam 2015 1a mot vi du,

! The United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
(ban hanh theo Nghi quyét ctia Dai hoi dong Lién hop qudc (LHQ) sb 40/33 ngay 29/11/1985. Xem Muc 1
phin A cua ban tuyén bd. Khai niém nay ciing dugc ghi nhan voi ndi dung tuong tu trong nhiéu vin ban khac
ctiia LHQ. N6i dung nay s& dugc dé cap cu thé trong phan 2 cia bai viét.
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khoan 1 Piéu 62 quy dinh: “Bj hai la c4 nhan
truc tiép bi thiét hai vé thé chat, tinh than, tai
san hodc 1a co quan, to chuc bi thiét hai vé tai
san, uy tin do t6i pham gay ra hodc de doa gay
ra”. Theo do6, ca nhan bi thiét hai do tdi pham
gdy ra cling chinh la nan nhan cta toi pham
theo tuyén bd chung cuia Lién hop qudc.

Tuy nhién, ciing trong Ban tuyén bd nay,
khai niém “nan nhan cua toi pham” dugc ghi
nhan & pham vi rdng hon viéc mdt ca nhan
bi thiét hai boi hanh vi pham toi, bao gém ca
nguoi than trong gia dinh, nhiing nguoi phu
thudc tryc tiép ciia nan nhan va nhing nguoi
bi ton hai trong viéc can thiép va hd tro nan
nhan gdp nan hoac dé ngan chan vi¢c trd thanh
nan nhan?.

Ho duoc hiéu 1a nhitng nan nhan gian tiép
clia toi pham va ciing can duoc hé thong tu phap
bao vé. Trong bdi canh cuia vu 4n c6 ngudi b hai
la tré em (nguoi chua thanh nién), gidi nghién
ctru chinh sach phéap luat trén thé gidi ciing da
¢6 nhitng ban luan vé khai niém “nan nhén cua
t6i pham” duya trén 2 binh dién. Thir nhdt, nan
nhan 13 tré em 1a d6i tuong bi thiét hai truc tiép
boi toi pham, bao gdm ca khi dira tré nay la
nan nhan cta mot hodc nhiéu dua tré khac pham
toi. Thir hai, nhiing dua tré 1a nhan ching cia
hanh vi pham t6i, chung s& phai tham gia vao hé
thong tur phap hinh su, bi triéu tap lay 1oi khai
trong qua trinh diéu tra va c6 thé bi cong khai
hoac ky thi do sy tham gia ctia chung®. Nhirng
thiét hai ddi v6i nhom ngudi nay khong phai

2 Tldd.

do toi pham tryuc tiép gy ra, nhung lai c6 nguy
co bi ton thuong boi viéc phai tham gia vao hé
thdng tu phap hinh sy va ¢6 nguy co bi de doa
tra thu bdi nguoi pham toi.

Dbi chiéu v6i quy dinh phap luat Viét Nam,
khai ni€ém “nguoi bi hai” trong TTHS khong
bao trum ddong thoi ca hai d6i tuong trén.
Nhan ching cua t6i pham dugc B luat TTHS
nam 2015 quy dinh riéng trong diéu khoan vé
“ngudi lam chimg™. Trong khudn kho bai viét,
tac gia chu trong vao nhom chu thé 1a nguoi
bi hai truc tiép boi hanh vi pham t6i, ma khi
tham gia vao hé thong tu phap hinh sy, ho dong
thoi vira 1a nan nhan, vira 1a nhan chiing cua toi
pham da gay thiét hai cho minh.

1.2. Ngwoi chwa thanh nién - tré em -
ngwoi dudi 18 tudi

Piéu 1 Cong udc LHQ vé quyén tré em
(CRC) néu: “Tré em la nguoi dudi 18 tudi, trir
truong hop phép luat quy dinh tudi thanh nién
soém hon™’. Khai niém nay mang tinh nguyén
tac chung va c6 sy linh hoat vé dd tudi cua tré
em, theo hudng xac dinh d tudi tdi da cua tré
em la dudi 18 tudi’.

Khac véi khai niém tré em, nguoi chua
thanh nién (NCTN) duoc Bo Quy tic tiéu
chudn tbi thiéu vé thyc hién tu phap ddi véi
NCTN (Quy tic Béc Kinh) ghi nhan nhu sau:
“NCTN 1a mot tré em hodc mot thanh thiéu
nién, theo nhirng hé thdng phap luat twong tmg,
s& duge xir 1y vé mot hanh vi vi pham phap

3 Finkelhor D., Paschall M.J., Hashima P.Y. (2001), Juvenile Crime Victims in the Justice System. In: White
S.0. (eds) Handbook of Youth and Justice. The Plenum Series in Crime and Justice. Springer, Boston, MA.
https://doi.org/10.1007/978-1-4615-1289-9 2.

“Pidu 66 BLTTHS nam 2015. Bo luat ciing quy dinh cac bién phap bao vé ngudi 1am ching, thanh toan chi
phi di lai, an 6...

5 The UN Convention on the Right of Children (CRC), ban hanh theo Nghi quyét s 44/25 ngay 20/11/1989
ctia Dai hoi dong LHQ.

6 Cong udc khong quy dinh thoi diém bét dau tinh tuéi cta tré em. Tuy nhién, theo huéng dan cia LHQ thi
ké tu khi tré du(yc sinh ra dén dudi 18 tubi hoic do tu01 thép hon tuy theo quy dinh cua phap luat cua ting
qudc gia. Thyc té cho thdy chuin muyc quy dinh nay vé do tu01 1a tré em dugc ghi nhan trong hau hét phap
ludt cac nude. Thudt ngit tré em duoc st dung voi pham vi vé chu thé tham gia vao hé thong tu phap tuong
d6i rong, bao gdm nan nhan, nhan chimg va ngudi pham toi.
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luat theo cach khac véi nguoi truong thanh™.
Theo van ban nay thi khai niém NCTN dugc st
dung chi trong bdi canh mot ngudi chua truong
thanh vi pham phap luat, trong d6 ¢ vi pham
phép ludt hinh su.

La thanh vién ciia Cong wéc LHQ vé quyén
tré em, Viét Nam da tiép thu ghi nhan tré em la
ngudi dudi 16 tudi (Pidu 1 Luat Tré em nim
2016). B Iuat Dan sy ndm 2015 quy dinh:
“Nguoi chua thanh nién la nguoi chua da 18
tudi” (Piu 21). Tuong tw, Bo luat Hinh sy ndm
2015 c6 nhitng quy dinh vé cic nguyén tic xir
Iy khac nhau vé trach nhiém hinh sy ctia nguoi
dudi 18 tudi pham toi (Chuong XII). Bo luat
TTHS niam 2015 ciing danh hin mot chuong
quy dinh vé thu tuc t6 tung dic biét dbi voi
ngudi dudi 18 tudi (Chuwong XXVIII) dbi véi
3 nhém nguoi (nguoi bi bude toi, ngudi bi hai
va nguoi lam chung). Cac quy dinh trén trong
phap luat Viét Nam da thé hién sy théng nhét
va ton trong cac chuén muc quéc té vé do tudi,
vé quyén ciia ngudi chua thanh nién néi chung
khi tham gia hé thdng tu phéap hinh su.

2. Nhitng vin ban phap Iy qudc té vé nan
nhan cia t§i pham la ngwoi chwa thanh nién

2.1. Cdc van ban ciia Lién hop quoc

O pham vi toan ciu, Ban Tuyén b6 ciia LHQ
vé cic nguyén tic co ban vé tu phap déi véi
nan nhan cua t6i pham va lam dung quyén luc
dugc Dai hoi ddng LHQ thong qua nam 1985
duoc xem 1a vin kién co tinh phap 1y cao nht
v6i cac qudc gia thanh vién tham gia (Goi tét 1a

NHA NUGC VA PHAP LUAT

Tuyén bd vé nan nhan cia toi pham). Vin ban
nay di duoc phé chuan boi sy dong thuan cua
Dai hoi dong LHQ lan thir 7 vé phong, chong
t0i pham va xur Iy nguoi pham toid.

Tuyén bd nay dua ra khai niém “nan nhan
ctia toi pham™ va néu rd cac quyén cia nan
nhan cua tdi pham & 3 khia canh: quyén duoc
tiép can cong ly va doi xir cong bang; quyén
dige dén bii va boi thuong cho nhitng ton hai
vé tinh than, thé chdt va tai san do 19 pham
gdy ra; va quyen dwge tro giip phdp 1y. Dé
thiic ddy viéc thuc hién, mot ban Hudng dan
Tuyén b nay ciing da duoc ban hanh bai Hoi
dong Kinh té va Xa hoi cia LHQ bang Nghi
quyét s6 1990/ 22 ngay 24/5/1990".

Ban Huéng dan thuc thi Tuyén bd nay da
giai thich rang cac nguyén tic co ban duoc ghi
nhén trong ban Tuyén bd vé nan nhén cua toi
pham duoc “ap dung khong phan biét dbi xtr,
d6i vai tat ca qudc gia, & moi giai doan phat
trién va trong moi hé thong, ciing nhu véi tat ca
cac nan nhan”'". Ngoai ra, viéc thuc thi Tuyén
bd nay thudc trach nhiém cua chinh quyén
trung wong va dia phuong, nhling nguoi chiu
trach nhiém quéan 1y hé théng tu phap hinh su
va cac co quan khéc tiép xtic voi nan nhan, va
chinh ban than nan nhan cta tdi pham™'2,

Ngoai ra, nhiing bao ddm cho nan nhan cia
to1 pham cling dugc ghi nhan trong Cong udc
LHQ vé chdng toi pham c6 t6 chirc xuyén quc
gia, duoc Dai hoi dong thong qua vao ngay
15/11/2000%. Trong d6, Piéu 25 ghi nhan viéc

" Quy tdc 2.2, The United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Quy
tac Béc Kinh - The Beijing Rules) ban hanh theo Nghi quyét cua Pai hoi dong LHQ s6 40/33 ngay 29 thang
11 nam 1985.

§ The United Nations’ Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
of 29 November 1985.

 Xem: The United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power (ban hanh theo Nghi quyét cua Dai hoi ddng LHQ sb 40/33 ngay 29/11/1985.

10°UN doc. A/CONF.144/20, Annex, Guide for Practitioners Regarding the Implementation of the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power.

W Tldd., tr. 3, doan 1

12 Tldd., tr. 3, doan 2.

13 The United Nations Convention against Transnational Organized Crime, Xem: http://conventions.coe.int.
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“Hb trg va bao vé nan nhan”. Piéu 6 ctia Nghi
dinh thu vé ngan chan, dan ap va trung phat toi
pham buon ban nguoi, dac bict 1a phu nit va tré
em' b6 sung Cong woc niy, ciing ghi nhan cu
thé hon vé “Hb tro va bao vé nan nhan cua toi
pham budn ban nguoi”.

C6 thé thy, lién quan truc tiép dén nan nhan
ctia toi pham 1a NCTN, hién chua co bat cr
mot vin ban phap 1y qudc té dudi bat ctr hinh
thirc nhu Coéng udc hay Tuyén bd nao duoc
thiét 1ap. Tuy nhién, trong khuon khd thyc thi
cac Cong udc qudc té lién quan dén quyén cua
nan nhan cda toi pham, LHQ tiép tuc dua ra
nhitng khuyén nghi, huéng dan nhim hd trg
cac qudc gia trong viéc hoan thién phap luat.
Diéu nay duoc tim thay trong hai vin ban, bao
gém Huéng dan cia LHQ vé tu phép trong
nhiing van dé lién quan dén nan nhan va nhan
chting cua t6i pham 1a tré em (goi tat 1a Huéng
dan LHQ)'" va Dao luat mau va nhitng binh
luan lién quan dén cic van d& tu phap vé nan
nhan va nhan chirg cua téi pham la tré em!®.
Tuy nhién, day la nhitng van ban mang tinh
goi ¥ va khuyén nghi, khong co gia tri phap 1y
trong viéc tudn thu, méc du vay, lai co6 y nghia
v0 cung quan trong trong viéc hoan thién phap
luat ctia cac qudc gia thanh vién cia CRC.

Nghién ctru cac van ban trén, co thé nhan
tha"iy su nd luc to 16n cua cac nha hoach dinh
chinh sach phap luat trong qua trinh thiét lap
va hoan thién cac dam bao phap 1y tot nhét cho
nan nhan cua t0i pham la NCTN. biéu nay

dugc thé hién qua ndi dung cac khuyén nghi va
huéng dan cu thé cac quyén ma nan nhéan cua
t6i pham 1a ngudi trong Itra tudi nhay cam can
duoc bao vé.

Thir nhét, trén co sé quy dinh vé tudi cua
tré em ctia Cong udc vé quyén tré em, trong
ca Huong din LHQ va Pao luat mau déu nhan
manh déi trong duoc bao vé 1a nguoi dudi 18
tudi tham gia td tung la nan nhan cua ti pham.
Cung v6i quy dinh cia Cong wdce vé quyén tré
em, khuyén nghi nay thuc té d3 dan dén su
thay d6i theo huéng mé rong hon quy dinh do
tudi cta tré em & nhidu qudc gia (trong d6 co
Viét Nam).

Thir hai, cac nguyén tic co ban can phai
dam bao tinh dgc thi va bao vé tét nhét loi ich
cho nan nhan 1a NCTN khi tham gia qua trinh
t6 tung. Nhitng nguyén tic nay tap trung vao
viéc quy dinh chirc nang va nghia vu ciia Nha
nude trong viée bao vé quyén loi ciia nan nhan
thong qua vai tro ctia nguoi tién hanh t6 tung
(THTT) va nhling nguoi dugc chi dinh tham
gia hd trg nan nhén, dic biét trong 3 khia canh:
quyén dugc giit bi mat vé thong tin; quyén
dugc boi thuong thich dang va quyén duoc
gitip d& trong sudt qua trinh td tung.

Vé quyén dwoc giiv bi mdt thong tin: dam
bao nay yéu cau trach nhiém cua co quan THTT
phai tuyét ddi tuan tha. Dé trién khai nguyén
tac nay, co quan va ngudi c6 thim quyén trong
qua trinh t6 tung c¢6 quyén va nghia vu cham

4 The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children.
Xem: Bao cao giai thich Cong udc Chau Au vé bdi thudng cho nan nhan cua téi pham vé bao luc (the
European Convention on the Compensation of Victims of Violent Crimes), http://conventions.coe.int/treaty/
en/Reports/Html/116.htm (web site Hoi ddng Chau Au - Council of Europe), tr. 1, doan 1.

15 United Nation Guidelines on Justice in matters involving Child victims and witnesses of crime, ban hanh
dwa trén Nghi quyét 2005/20 ciia Hoi dong LHQ vé kinh té va xa hoi vao thang 7/2005.

16 Dao ludt mau 1a két qua cta nd luc hop tac gitta Van phong LHQ vé Ma tuy va Toi pham (the United
Nations Office on Drugs and Crime) va Quy nhi déng LHQ (UNICEF) cung véi Cuc qudc té vé quyén tré
em (International Bureau for Children’s Rights) dugc cong bd vao nam 2009. Luat mau nay duoc thiét ké
nhim hd trg cac qudc gia trong viéc hoan thién cac quy dinh phap luat vé bao vé quyén ciia nan nhan va nhan
ching 14 tré em khi tham gia t6 tung. Nhing goi y trong van ban nay chu yéu str dung trong tu phap hinh sy.
Mac du Vay, van ban nay ciing dugc goi y cho cac qudc gia c6 thé tham khao va timg dung trong nhirng bam
dam khac ddi véi tré em trong cac quan hé ngoai tb tung hinh sy nhu ly hon, nudi con nudi, nhap cu va ti nan.
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dirt moi su tham gia cta cong dong va truyén
thong trong sudt qua trinh t6 tung. Viée tiép xtic
gitta nan nhan trong viéc lam chiing cac hanh
vi pham tdi cling phai han ché va chi thyuc hién
trir khi diéu d6 anh huong dén quyén va loi ich
ctia nan nhan'”. Nguyén tic nay dugc coi 1a rat
quan trong trong viéc dam bao cho nan nhan
khong bi roi vao tinh trang tr¢ thanh nan nhan
lan thir 2 trong qué trinh t& tung's. Pay co 18
1a nhitng phat hién rat xac dang ddi voi co ché
tam 1y cua Itra tudi chua thanh nién trong vai
tro 1a nan nhan cua toi pham trudc nhiing lo s¢
vé su tra thi cia nguoi bi cdo bude da gay thiét
hai, cling nhu nhitng sang chin khi phai goi
nhéc lai nhitng hinh anh do bi lam dung hodc
gdy ton thuong hodc thai do thai qua, khong
pht hop cua ngudi THTT, ciing nhu mdi quan
tam cua cong dong. Pidu nay néu co, s& gy
kho khin cho ho trong ca qué trinh sau khi két
thic vu an. Chinh vi vdy, moi hudéng dan va
khuyén nghi cia LHQ déu kéu goi cac qubc
gia nén tién hanh cac quy trinh t6 tung kin, trir
trudng hop viée ndy anh huong dén quyén va
loi ich ctia nan nhan'®.

Vé quyén dwoe boi thuong thich dang: theo
ban Huéng dan LHQ va Diéu luat mau, dbi véi
nan nhan 1a NCTN, vén dé boi thuong cho ho
khong chi dam bao viéc khoi phuc lai nhiing
t6n thuong vé thé chat va tinh than ma con bao
dam nhiing diéu kién vat chat cho cudc séng
ctia ho sau nhimng dau khd ho phai ganh chiu
trong sudt nim thang tiép theo cua cudc doi.
Hon thé nita, viéc boi thuong khong chi d6i véi
ca nhan ho ma ddi voi ca gia dinh, ngudi than

7 Huéng dan LHQ.

NHA NUGC VA PHAP LUAT

hodc nguoi phu thude cua hg. Do do, trong ca
Tuyén bd ctia LHQ va hai van ban ké trén, cac
khuyén nghi luén nhan manh vai tro va trach
nhiém cia Nha nudc, bén canh nghia vu cua
nguoi bi budc toi trong viée bdi thuong cho
nan nhan la NCTN. Céach thtc thanh 1ap cac
Quy boi thudng nha nuéc duoec LHQ khuyén
khich va pham vi dugc bdi thuong Nha nudc
con bao gdm ca dbi trong nan nhan 1a céng dan
cua nudc khac nhung bi thiét hai trén 1anh thd
ctia quic gia ban dia?. Tham chi, ngay ca trong
truong hop nguoi thuc hi€n hanh vi pham toi
duoc tuyén bd 1a vo toi cling khong loai trir
nghia vu bdi thudng cta anh ta ciing nhu cua
Nha nudc?'.

Vé quyén dwoc cung cdp nhing tro givp
can thiét trong qud trinh tham gia t6 tung: day
dugc xem 1a sy tong hop ddng bo cua rat nhiéu
quyén ctia nan nhan can duoc bao dam trén co
s¢ trach nhiém cua Nha nude. Theo dd, nan
nhan can duoc thong bao nhitng thong tin vé
tién d6 xtr 1y t6i pham va nhitng quyét dinh lién
quan dén dinh chi hay tha bong ngudi pham
t6i. Ho duoc quyén ling nghe va bay t6 ¥ kién
vé nhitng van d& lién quan. Pugc cung cip
nhitng hd trg hidu qua trong qua trinh t6 tung,
bao gdm: quyén duoc xem xét va giai quyét
nhanh chéng quy trinh té tung, cic co quan
THTT khong dugc tri hoan hoac kéo dai quy
trinh giai quyét vu an, trir khi viéc tré nai nay
dé nham bao vé t6t hon quyén cua tré 13 nan
nhan va déng thoi phai bao ddm ho nhan duoc
nhitng boi thuong can thiét va day di ngay ca
khi t6i pham chua bi bét giit hodc bi tuyén bd 1a

18 Hién tuwong nay dugc goi la “secondary victimization”, ¢6 nghia la mot ngudi khong chi 1a nan nhan cua
hanh vi pham t¢i ma con la nan nhan ctia nhitng phan ung tir nhitng t6 chirc hodc ca nhan trong qua trinh to

tung. Xem dién giai trong Pao luat mau.
19 Huéng dan LHQ.

20 Muyc 13 phan A Tuyén bd vé nhitng nguyén tic co ban vé tw phap d6i v6i nan nhan cua toi pham va lam

dung quyén luc.

2 Myc 8 phan A Tuyén bb vé nhitng nguyén tic co ban vé tu phap di voi nan nhan cta toi pham va lam

dung quyén luc.
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v0 t0i%; trong sudt qua trinh t6 tung, nan nhan
1a tré em phai dugc hd tro tir cac chuyén gia va
dugc gan giii v6i gia dinh (trir trwong hop diéu
nay khong c6 loi hodc gay ton thuong cho nan
nhan, hodc do tré khong mong mudn). Hinh
thie chi dinh nguoi “giam hd tam thoi” ciling
duoc LHQ khuyén khich nham dam bao cho
nan nhan luén duoc hd tro tot nhats.

Thir ba, thic day sy hop tac giita cac co
quan chirc ning, t6 chirc x4 hoi va ca nhan trong
vi€c gitp dd nan nhan Ia tré em tai hoa nhap xa
hoi va tiép tuc truong thanh trong diéu kién tot
nhét ma tré em can duge bao dam. O khia canh
nay, ban Hudng dan co dé cap dén nguyén tic
hd trg phai dua trén nén tang nhiing bao dam
quyén cua nan nhan 1a tré em phai duoc dit
trong mdi trong quan véi viée bao dam quyén
cua nguoi bi budc tdi cung la nguoi chua thanh
nién®*. Do d6, cac bién phap tu phap phuc hoi
dbi voi ngudi pham t6i 14 NCTN ciing duoc
LHQ khuyén khich 4p dung nhu mot hinh thic
thiic day viéc boi thuong?. Bén canh d6, Nha
nudc va xa hoi phai cung tao diéu kién t6t nhét
cho tré em tai 1ap lai cudc séng va tiép tuc 16n
lén trong diéu kién t6t nhat.

2.2. Cdc van bdn cua khu vuwe Lién minh
chiu Au

Tht nhat, sy ra doi cia Hién chuong Lién

minh chau Au vé cac quyén co ban vao nim
20007 ¢o gia tri phap 1y rang budc cic qudc
gia thanh vién c6 nghia vu bao vé cac quyén co
ban cua tré em. Dic biét, Diéu 24 Hién chuong
thé hién ba nguyén tic cot 16i vé quyén tré em,
bao gdbm: quyén tu do bay to quan diém cua
minh theo d6 tudi va thoi gian truéng thanh
cua ho; quyén duoc uu tién c6 nhitng loi ich tdt
nhét trong tit ca cac hanh dong lién quan dén
ho; va quyén dugc duy tri mdi quan hé ca nhan
va lién hé truc tiép voi cha me cia ho. Pay
dugc xem 1a nén tang phap 1y cho viéc trién
khai cac quyén cu thé can duoc bao vé ciia nan
nhan 1a NCTN trong TTHS.

Thur hai, Hi€p udce Lisbon co hi€u luc vao
ngay 1/12/2009% di thuc diy quyén tré em
bang cach xac dinh “bao vé cac quyén cua tré
em” nhu moét myc tiéu chung cia EU (Diéu
3.3) va la mot khia canh quan trong trong chinh
sach dbi ngoai ciia EU (DPiéu 3.5). Piéu nay
cho phép EU ban hanh cac bién phap chdng lai
nan béc 16t tinh duc va nan buén ngudi (Piéu
79.2.d va Diéu 83.1), dong thoi théng qua cac
Chi thj vé chéng lam dung tinh duc tré em, khai
thac tinh duc tré em va sach bao khiéu dam tré
em?®, ngin ngira va chong nan budn ban ngudi
nguoi va bao vé cac nan nhan*’. Pinh hudng
gan day hon 1a thiét 1ap cac tiéu chuén t6i thiéu

22 (5 khia canh nay, trong ca phap luat cia Puc va Hoa Ky déu co nhitng khuyén khich thuc hién viéc bdi
thuong dugc tién hanh trude khi toa 4an co quyét dinh chinh thirc vé t6i pham. Xem: John E.B. Myer, 4
Short History of Child Protection in America, Family Law Quaterly, Volum 42, Number 3, Fall 2008. Xem:
https://www.americanbar.org/content/dam/aba/publishing/insights law_society/ChildProtectionHistory.
authcheckdam.pdf; Maritna Peter, Measure to Protect Victims in German Criminal Proceedings — A summary
with special focus on the key points of the Second Victims’ Rights Reform Act, Xem: http://www.unafei.
or.jp/english/pdf/RS No81/No81 13VE Peter.pdf.

2 La nguoi dugce toa an chi dinh dé bao vé tré trong cac vu viéc anh huong dén quyén loi ctia ho (xem dién
giai ciia Pao luat miu vé tw phap nhimg van dé vé nan nhan va nhan chung 1a tré em).

2 Huéng dan LHQ.

3 Tldd.

2 Tldd.

27EU (2012), Charter of Fundamental Rights of the European Union, OJ 2012 C 326.

2 EU (2007), Treaty of Lisbon Hiép wdc nay ra doi va bd sung Hiép wéc Chau Au va Hiép uée thiét 1ap Cong
ddng chung Chau Au, Ky tai Lisbon, OJ 2007 C 306.

2 Chi thi s6 2011/93/EU, OJ 2011 L 335, tr. 1.

30 Chi thi s6 2011/36/EU, OJ 2011 L 101, tr. 1 .
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vé quyén hd trg va bao vé nan nhan cua toi
pham ciing danh nhiéu diéu khoan cho tré em?!.
Thtr ba, ghi nhan mdt mic dd chinh sach
chién luge hon, Hoi dong chau Au da thong
qua “Cac hudng din cua EU vé thuc ddy va bao
vé quyén cia tré em” (EU Guidelines for the
promotion and protection of the rights of the
child) ky tai Brussels vao thang 10/2007. Qua
d6, EU di dua ra rang budc véi cac qudc gia
thanh vién vé Chuong trinh bdi thudng qudc
gia. Chi thi 2004/80/EC quy dinh trach nhiém
bdi thuong ciia qudc gia cho cac nan nhan toi
pham quy dinh rang ho c6 thé nop don xin boi
thuong nha nudc khi ho bi gy thiét hai & nudc
ngoai dé nhan duoc su tro gitp. Chi thi yéu
cdu tat ca cac qudc gia thanh vién phai ¢ mot
chuong trinh boi thudng ciia Nha nudc cung
cép bdi thuong cong bang va thich hop cho cac
nan nhan cua t6i pham lién quan dén bao luc.
Ngoai ra, Chi thi s6 2012/29/EU thiét lap cac
tiéu chuén t6i thiéu vé quyén duoc hd tro va
béo vé nan nhan cua toi pham (Piéu 16) trong
thoi gian hop 1y ctia qua trinh t6 tung hinh su
(hoac cac thu tuc phap 1y khac . Van ban nay
ciing khuyén khich cac co ché thuc ddy viéc
thu hdi cac khoan dén bu tir ngudi pham toi.
Trén co s¢ d6, Hoi dong chiu Au da ban
hanh cac hudéng dan vé thuc diy va bao vé
quyén cua tré em, nhin manh vai trd cua tu
phap than thién véi tré em riang phai cha ¥ téi
vi tri cila nan nhan va nguoi lam ching 1a tré
em, dic biét khi ho dua ra bang chimg trong
qua trinh xét x*3. Huéng dan nay kéu goi cac
quéc gia thanh vién thyc hién véi mot nd luc
to 1on dé tré em dua ra bang ching & nhiing

31 Chi thi s6 2012/29/EU, OJ 2012 L 315, tr. 57.

NHA NUGC VA PHAP LUAT

moi truong thudn loi nhat va dudi nhitng diéu
kién thich hop nhat. Dé dat dugc diéu nay, nén
c6 sur tham gia hd trg ciia cdc chuyén gia duge
dao tao. Tré em ciing nén c6 co hdi dé cung cip
bang ching trong cac vu an hinh sy ma khong
c6 su hién dién ctia nguoi bi cao budc gay ton
hai cho ho. Huéng dan niy ciing cong nhan
rang cach tiép can than thién véi tré em 1a phai
t6n trong quyén cia cac bén khac dé tranh luan
vé ndi dung cac tuyén b tir dira tré.

Mic du Chau Au van chua dua ra duge mot
vin kién mang tinh thong nhat vé bao vé quyén
cua tré em la nan nhan cua tdi pham, nhung so
v6i nhitng dinh hudng cua LHQ, cac van ban
phap 1y trén cta EU cho thdy d cu thé hon va
c6 tinh rang budc ddi v6i cac nude thanh vién
cua EU. Quan trong hon, EU da c6 nhitng ghi
nhan truc tiép dbi tuong can duoc bao vé 1a tré
em la nan nhan cuia tdi pham, dac biét 1a nhiing
nan nhan cda tdi pham vé bao luc va tinh duc,
ciing nhu dé ra cic cach thic didu tra dic biét
va bién phap khéc phuc thiét hai cho nan nhan
qua hinh thirc bdi thudng nha nude.

3. Phap luat Viét Nam vé nan nhan cia tdi
pham la ngudi chua thanh nién - binh ludn
va hwéng hoan thién

3.1. Khdi qudt khung phdp 1y vé nan nhin
cua t9i pham la ngwoi chwa thanh nién

Luat Tré em nam 2016 quy dinh cac bién
phép bao vé tré em vi pham phap ludt, tré em
1a nguoi bi hai va nguoi 1am ching (Piéu 71).
Trong d6, chit yéu van 1a nhitng quy dinh danh
cho tré em vi pham phap luat. Ddi véi tré em la
nguoi bi hai va nguoi lam chiig dugc ghi nhan
trong nhitng dam bao chung cho tré em*.

32 Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of

crime.

33 Hoi ddng cac Bo truong, Hudng dan vé tu phap than thién véi tré em, thang 11/2010, doan 64 (Council of
Europe, Committee of Ministers (2010), Guidelines on child friendly justice, 17 November 2010, para. 64).

34 Luat Tré em quy dinh cac nguyén tic chung vé bao dam quyén cua tré em (Diéu 5), bao gdm: Khong phéan
biét dbi xur v6i tré em (khoan 2), Bao dam loi ich tét nhét cua tré em trong cac quyét dinh lién quan dén tré
em (khoan 3), Tén trong, ldng nghe, xem xét, phan hoi ¥ kién, nguyén vong cua tré em (khoan 4).
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Luat Thanh ni€n nam 2020 quy dinh viéc
ap dung Piéu uéc qudc té vé& quyén tré em dbi
v6i thanh nién tir du 16 tudi dén dudi 18 tudi.
Dic biét, Didu 26 (khoan 5 va 6) quy dinh
chinh sach cua Nha nudc déi véi thanh nién
trong d6 tudi nay. Theo d6, Nha nudc cé trach
nhiém bao dam viéc thuc hién cac chinh sach
vé hinh sy, hanh chinh, dan sy d6i véi thanh
nién tir du 16 tudi dén dudi 18 tudi theo quy
dinh ctua phap luat (khoan 5 biéu 26), va uu
tién giai quyét nhanh chong cac vu viéc gay ton
hoai dén thé chat va tinh than cia nhom tudi
nay (khoan 6 Diéu 26).

Luat Trg gitp phap ly nam 2017 ghi nhan
cac d6i twong dugc trg gitp phap 1y bao gom
ngudi tir di 16 tudi dén dudi 18 tudi 1a bi hai
trong vu an hinh sy, nan nhan cta cac vy bao
luc gia dinh va cta cac hanh vi mua ban nguoi
v6i didu kién nhimng ddi twong nay c6 khé khan
vé tai chinh (khoan 7 Diéu 7).

- B0 luat TTHS ndm 2015 danh han Chwong
28 gdm 17 Diéu khoan (tir Didu 413 dén Piéu
430) quy dinh vé thu tuc dac biét danh cho
ngudi tham gia té tung 14 nguoi dudi 18 tudi
(bao goém 3 loai ngudi: ngudi bi budc i, ngudi
bi hai va nguoi lam chung).

- Luat Phong, chdng mua ban nguoi nam
2011 ghi nhan Nha nudc c6 trach nhiém bao
v€ an toan cho nan nhan va nguoi than thich
cua nan nhan cua tdi pham mua ban nguodi
theo quy dinh ciia phap luat TTHS (Diéu 30)
va nhitng hinh thirc hd trg nan nhan (tur Diéu
32 dén Piéu 38). B6i voi nan nhén 1a tré em,
s& duogc hd tro trong viéc tiép nhan va xac
minh thong tin, 1a ndi dung duy nhit danh
cho nan nhan la tré em dugc B0 ludt nay ghi
nhén tai Diéu 24 khoan 3. Pay duoc xem la
vin ban duy nhit dén thoi diém nay st dung
thuat ngir “nan nhan” dé chi nguoi bi hai ciia
cc hanh vi pham t6i lién quan dén mua ban
nguoi; van dé boi thuong cho nan nhan ciing

duge dé cap, nhung khong cu thé (khoan 3
Diéu 6 ghi “nan nhan duoc bdi thudng theo
quy dinh cua phap luat”).

Ngoai nhiing dao ludt trén, mot s6 hoat
dong tang cuong va hd tro lién quan dén tré em
la nan nhan cua tdi pham cling dugc quan tam.
Nbi bat 1a Chuong trinh hanh dong qudc gia
vi tré em giai doan 2021 - 2030 va cac chuong
trinh, d& an vé tré em giai doan 2021-2025,
dinh huéng dén nim 2030 dugc phé duyét
ngay 07/01/2021, Quyét dinh s6 23/QD-TTg
cua Thu tuéng Chinh phu, trong d6 c6 nhitng
ndi dung hop tac gitra cac co quan chirc nang
nhu B Tu phéap, B6 Cong an, B Gido duc va
dao tao, B Lao dong, thuong binh va xa hoi
vé trién khai cac hoat dong thic day va ting
cuong hon nira viée dam bao t6t nhat d6i vai
tré em bi xam hai va la nan nhan cuia t6i pham
tinh duc, buén ban nguoi, bao luc gia dinh va
hoc duong.

Nhin chung, phap luat Viét Nam da co
nhirng quan tim thich ddng ddi vdi sy an toan
cua tré em noi chung trén co sd thuc hién cac
cam két cua Pidu udc qudc té vé quyén tré
em. Tuy nhién, nhitng vin dé vé nan nhén cua
toi pham hay nguoi bi hai la NCTN trong vu
an hinh su; nhitng nguyén tic bao vé quyén
va loi ich cua nan nhan; trach nhiém cua co
quan THTT, nguoi THTT; trach nhiém cua
Nha nuée vé bdi thuong thiét hai dbi véi nan
nhan no6i chung va nan nhan la NCTN noi
riéng van can thiét phai dugc tiép tuc nghién
ctru va hoan thién.

3.2. Thuec trang quy dinh cua phdp ludt
Viét Nam vé ngn nhin ciia t9i pham li
ngwoi chwa thanh nién va nhiing kién nghi
hoan thién

- O pham vi Hién phap

Hién phap niam 2013 ghi nhan kha day du
cac quyén cta nguoi bi budc tdi*’, tao nén

33 Piéu 31 ghi nhan cic quyén co ban ciia ngudi bi bude toi.
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tang phap 1y vimg chic va théng nhat trong
bao dam quyén con nguoi ndi chung va quyén
cua ngudi bi budc tdi trong TTHS noi riéng.
Tuy nhién, nhu da trinh bay, tinh cong bang
trong TTHS chi dat dugc khi quyén va lgi ich
chinh dang cua cac bén trong vu an dugc ton
trong va bao dam cong bang. Ban Hién phap
niam 2013 chwa c6 diéu khoan nao dé cap dén
quyén cua nan nhén cua toi pham, dac biét voi
dbi twong nguoi tham gia t6 tung 1a NCTN,
mac du mot phén cua ndi dung nay c6 duogc
dé cap ¢ mot sé didu khoan mang tinh bao
dam chung vé quyén con ngudi va quyén cua
tré em*.

Tac gia cho rz"mg, nan nhan cua t6i pham
xtng dang c6 mot vai trdO quan trong trong
TTHS. Piéu nay tao nén sy cdn bang trong viéc
bao vé cac quyén hién phap danh cho nguoi
bi budc toi. Ho can duge bao dam céc quyén
co ban nhu quyén dugc théng bao vé phién xur
tai toa, tham dy nhiing budi thAm van va léy
101 khai khi thich hop. Nan nhan cta tdi pham
cling ¢ quyén xem trudng hop cia ho dugc
tién hanh ma khong cham tré bt hop 1y, duoc
thong bao khi nguoi pham toi duge tha hoac
trén thoat, dé dam bao rang ho c6 kha ning
dugc boi thuong nhimg ton that do toi pham
gay ra...’’.

NHA NUGC VA PHAP LUAT

- Cac quy dinh cua B luat 76 tung hinh sy
nam 2015

+ Khai niém nan nhan cua tdi pham la
NCTN

Nhu di dé cap, so voi cac vian ban phap 1y
qudc té va nhidu nude trén thé gidi, khai niém
nan nhan cua tdi pham trong B¢ luat TTHS
nam 2015 cua Viét Nam c6 pham vi hep hon.
Bi hai trong phép luat Viét Nam la nguoi bi
thiét hai truc tiép vé tinh mang strc khoé, nhan
phém, tai san do toi pham truc tiép gdy ra, ma
khong bao gdm nhirng chu thé khac tham gia
vao qua trinh t§ tung nhu ngudi nguodi lam
chung, nguoi than thich hay nguoi phu thugc
cua nguoi bi hai. Theo chung t61, quy dinh nay
ctia Viét Nam chira dung nhiing yéu t6 hop 1y.
Néu dat nan nhan trong vai tro giéng nhu nhan
ching, phai cung cap nhirng 10i khai ma khong
co quyén duoc lua chon r?mg ho co6 thuc su
mong mudn trinh bay hay khong, c6 kha ning
dan dén viéc thu thap chimg ctr khong khach
quan va day du. O khia canh nay, viéc tao diéu
kién thuan loi cho nan nhan la NCTN mot moi
truong va tam ly viing tadm trong viéc trinh bay
nhitng thong tin vé& toi pham 1a can thiét, va
diéu nay khong gidng hoan toan véi vai tro
cia nguoi lam ching. Tuy nhién, xét trong
bbi canh toan dién vé muc tiéu cta tu phap

36 Vi du: Didu 20 v& quyén bt kha xam pham vé than thé, bao ho vé stc khoé, danh dy va nhan phim; khong
bi tra tin, bao lyc, truy birc, nhuc hinh hay bat ky hinh thtrc d6i xtr nao khac xdm pham than thé, sic khoe,
xtc pham danh dy, nhian phiam; Didu 21 v& quyén dwoc bao dam bi mat ca nhan; Diéu 30 vé quyén dugc
khiéu nai, t& cdo va yéu cau bdi thuong; Piéu 37 vé& quyén cia tré em duge chim soc va gido duc, nghiém
cdm moi hanh vi xam hai dén tré em. .

37 Hoa Ky 12 mo vi du dién hinh trong viéc ghi nhan quyén ctia nan nhéan trong Hién phap. Hién tai, hdu
hét cac tiéu bang ciia Hoa Ky déu da ghi nhan quyén cua nan nhén cua t¢i pham noi chung la mot n01 dung
quan trong quy dinh cia Hién phap, bao gom ca quyén cta nan nhan 1a NCTN. Viéc ghi nhin quyén cia
nan nhan vao trong Hlen phép dua trén 3 nén tang: 1) cac quyén cta nan nhén t6i pham dugc bao vé theo
cuing cach ma cac quyén cua bi cao dugc bao vé; 2) quyén cta nan nhan t6i pham 1a mot phan vinh vién
ctia hé thong tu phap hinh su; 3) toa an s& c6 quyén thuc thi quyén ciia nan nhan toi pham néu ho bi vi
pham. Xem: John E.B. Myer, 4 Short History of Child Protection in America, Family Law Quaterly, Volum
42, Number 3, Fall 2008, https://www.americanbar.org/content/dam/aba/publishing/insights law_society/
ChildProtectionHistory.authcheckdam.pdf; Barbara Bennett Woodhouse (2011), Constitutional Rights of
Parents and Child Protective and Juvenile Deliquency Investigation, https://ssrn.com/abstract=1934868.
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NCTN la nhim bao dam cho tat ca tré em, hay
NCTN khi tham gia hé théng tu phap can dugc
doi xir bf‘?lng nhiing thu tuc dac biét, tuan thu
tuyét d6i nguyén tic vi loi ich t6t nhét cho tré
em, thi viéc ghi nhan nan nhan cua tdi pham
chi la nguoi bi hai theo quy dinh ctua phép
luat Viét Nam s€ la mdt han ché, déng thoi
tao nén mot chinh sach bao dam quyén khong
toan dién cho nguoi bi hai néi chung va nhiing
chu thé 1a NCTN khi tham gia vao vu an hinh
su noéi riéng bi thiét hai (hoac cé nguy co bi
thi¢t hai) boi hanh vi pham t6i hodc boi chinh
viéc p dung cac quy trinh té tungs. Theo do,
can nghién ctu lai cach dién dat khai niém vé
ngudi bi hai cua Diéu 62 Bo luat TTHS nim
2015 theo hudng ghi nhén bi hai la ca nhan bi
thiét hai vé thé chat, tinh than, tai san do i
pham gay ra hodc de doa gay ra, ma khong chi
1a “bi thiét hai tryc tiép”.

Bén canh d6, mac du cac dao luat lién quan
tryc tiép dén nan nhan cua toi pham (bao gém
Bo luat Hinh sy va Bo luat TTHS) déu ghi nhan
NCTN 1a ngudi dudi 18 tudi. Tuy nhién, Luat
Tré em nam 2016 van duy tri viéc ghi nhan tré
em 1a nguoi dudi 16 tudi. Trong khi do, Luat
Phong, chdng mua ban ngudi nam 2011 ghi
nhan trach nhiém cua co quan c6 tham quyén
trong viéc tiép nhan va xac minh thong tin véi
nan nhan la “tré em” ctia cac hanh vi mua ban
ngudi. Pay co duoc hiéu 13 tré dudi 16 tudi
theo Ludt Tré em? Néu chiéu theo quy dinh
cua BO luat TTHS nam 2015, thi cau hoi dat
ra la quy dinh nay c6 bao trum ca nhiing nan
nhan cua hanh vi pham toi vé mua ban nguoi

1a nguoi tir du 16 tudi dén dudi 18 tudi khong?
Diéu nay di dan dén su thiéu nhit quan trong
chinh sach dbi xir voi tré em khi tham gia hé
thdng tu phap NCTN noi chung va can duoc
hoan thién nhiam nang cao tinh thong nhit giita
cac van ban phap luat®.

Nghién ctu Bo luat TTHS nam 2015 cho
thay, cac quy dinh vé nguoi bi hai ndi chung
va nguoi bi hai 12 ngudi dudi 18 tudi noi riéng
nhin chung 1a giéng nhau. Mit khic, quyén
cua nguoi bi hai néi chung dugc B luat
TTHS quy dinh kha twong dong véi quyén
cia ngudi lam ching®. Trong s6 17 diéu
khoan (tir Diéu 413 dén Diéu 430) ctua B luat
TTHS vé thu tyc t6 tung dbi voi ngudi dudi
18 tudi (bao gdm 3 ddi twong: nguoi bi bude
to1, nguoi bi hai va ngudi [am ching) thi cac
diéu khoan déu chi yéu tap trung cha yéu vao
ngudi bi budc toi, chi c6 5 dicu khoan quy
dinh lién quan dén nguoi bi hai, trong d6 c6 4
diéu khoan quy dinh dong thoi vé nguoi bi hai
cung voi ngudi lam chung. Viéc quy dinh gdp
chung ca 3 nhom ddi tugng trong cung mot
chuong va dong thoi quy dinh cac nguyén tic
t tung ap dung chung cho ca 3 chu thé c6 vai
tro t6 tung riéng biét s& gay khé khan trong
viéc ap dung va tuan thu phap luat. RO rang,
mdi quan tim cta nha lam luat danh cho ddi
tuong 1a nan nhan cua tdi pham la nguoi dudi
18 tudi con kha khiém ton va didu nay nén
duoc hoan thién theo hudng sau:

Phwong dn 1, can nghién ctru xay dung
mdt Pao ludt vé bao vé nan nhan va nhan
chung trong TTHS. Pay la cach thuc dugc
khuyén nghi boi LHQ va da dugc nhiéu nudc

3% Theo quan diém cua nhiéu nudce, nan nhan cua toi pham c6 thé 1a nguoi bi thiét hai truc tiép hodc gian tiép
boi hanh vi pham tgi. Xem: Finkelhor D., Paschall M.J., Hashima P.Y. (2001), Tldd.

3 Tudi hop phap cia dira tré c6 lién quan truc tiép dén viéc chdp nhan dira tré dugce dam bao trén nguyén tic
t6t nhat vi loi ich cta tré em theo Diéu 33(1) cuia CRC. Xem: Dao Le Thu, Yvon Dandurand (2021) Social,
Culture and Systemic Barriers to Child Justice Reform,(2021),Youth Justice,https://journals.sagepub.com/

doi/pdf/10.1177/147322542110361.
4 Piéu 62 va Didu 66 BO luat TTHS.
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trién khai*'. Cach thirc nay da thuc day sy nhin
nhan khach quan vé vai trd vo cing quan trong
ctia nguoi bi hai va nguoi [am chirng noi chung
trong qua trinh chimg minh toi pham. Pong
thoi, 1a cach thirc bao dam t6t nhat va diy du
nhét quyén ctia NCTN trong hoan canh dic biét

NHA NUGC VA PHAP LUAT

+ Quyén dugc yéu cau bdi thuong va cach
thirc bao dam boi thuong

Diém g khoan 2 Piéu 62 B luat TTHS nim
2015 quy dinh ngudi bi hai c6 quyén dé nghi
hinh phat va mic boi thuong thiét hai, bién
phap bao dam bdi thuong. Tuy nhién, diéu luat

kho khan boi t6i pham gdy ra can duoc gitp 45 khong dé cap cu thé viéc bdi thuong dugc bao

va khic phuc nhitng t6n hai vé thé chét, tinh . £ s \: - , Ny

. p. ; g - ’ dam nhu thé nao? Ngoai nghia vu ctia nguoi
than va tai san khong chi cta riéng ho ma con
cho gia dinh, nguoi than va bao dam su tién b
cua xa hoi.

pham t6i, Nha nudc co trach nhiém bdi thuong
cho nan nhan cta ti pham hay khong, cu
. o thé trong truong hop nguoi pham t6i ciing 1a

Phwong dan 2, c6 thé gilr nguyén két cau
hién nay tai Chuong 28 B¢ ludt TTHS nam
2015 vé thu tuc dic biét v6i ngudi dudi 18 tudi.
Tuy nhién, can thiét phai hoan thién hon quyén
ctia nguoi b hai trong Diéu luat quy dinh chung
(Piéu 62), hodc xem xét bo sung va quy dinh
rd rang hon cac nguyén tic t6 tung dic biét
v6i ngudi bi hai trong Diéu 414 Chuong 28,
vi du nhu nguyén tic dam bao khong trd thanh
nan nhén lan thtt 2 (secondary victimization)*,
nguyén tic vé quyén dugc bdi thuong nhanh
chong va day du; nguyén tic bao dam quyén
trén co so khong xung dot véi quyén cia ngudi
bi budc toi.

NCTN, hodc nguoi pham tdi khong co6 kha nang
bdi thuong? Thue té cho thiy, trach nhiém boi
thuong cua Nha nudc ddi voi nan nhan cua toi
pham theo quy dinh cua Viét Nam chwa dong
b va rd rang, méi chi dung lai ¢ viéc hd trg ma
chwa phai 1a mot rang budc d6i voi Nha nude®.,
C6 ¥ kién cho rang, c6 thé van dung quy dinh
ctia Luat Trach nhiém bdi thuong nha nudc dé
bao dam thyec thi cac khoan bdi thuong cho nan
nhan trong nhitng truong hop nay*. Tuy nhién,
diéu nay chi co thé thuc hién khi ngudi bi hai
trong vy an déng thoi bi thiét hai do nhiing
hanh vi vi pham ctua nguoi thi hanh cong vy

4 Pao luat mau vé nhimg van dé lién quan dén nan nhan va nhan ching cta tdi pham, https://www.unicef.
org/eca/UNDOC-UNICEF Model Law on_Children.pdf. Bén canh d6, Tuyén bd s6 40/34 cua Dai hoi
dong LHQ vé cac nguyén tic co ban vé tu phap ddi voi nan nhan cta tdi pham va lam dung quyén luc
nam 1985 cong nhdn cdc nan nhén cua t9i pham va gia dinh cua ho, nhén ching va nhirng nguoi khac
gitip d& ho khi nhiing ngudi nay gip kho khin khi trong qué trinh hd tro viée truy té nguoi pham toi.
Xem thém: John E.B. Myer, 4 Short History of Child Protection in America, Family Law Quaterly, Volum
42, Number 3, Fall 2008, https://www.americanbar.org/content/dam/aba/publishing/insights law_society/
ChildProtectionHistory.authcheckdam.pdf.

“ Pinh nghia vé “secondary victimization” (nan nhan thir cdp hay nan nhéan lan tht 2) dugc UNODC va
EU dé cap chinh thirc va xem Ia hién tuong can duoc ngan chan, Xem: UNODC, Handbook on justice for
victims; on the use and application of the declaration of basic principles of justice for victims of crime and
abuse of power, New York, 1999, p. 9 va Chi thi 2012/29/EU vé quyén ciia nan nhan dugc thong qua boi
Nghi vién Chau Au, Xem: http://data.curopa.eu/eli/dir/2012/29/0j.

4 Hién nay, trach nhiém ctia Nha nude dbi v6i nan nhan cua toi pham méi chi dugc ghi nhan trong Luat
Phong, chdng mua ban ngudi nam 2011 (Diéu 32), va trach nhiém nay méi chi dimg lai ¢ viée hd tro (vé y
té, giao duc, trg giup phap ly) d6i v6i ca nan nhan cua hanh vi mua, ban nguoi. Van chua c6 mot ché dinh dé
cap day du vé cac trudng hop nan nhén cua to1 pham, dac biét nan nhan 1a NCTN s& nhan dugc bdi thuong
tir nha nudc, cling nhu mirc bdi thuong hay thi tuc bdi thudng.

4 Nguyén Tét Thanh (2021), Nha nuweGe boi thuong thiét hai do t6i pham gdy ra — Quy dinh ciia mét s6 nirde
va goi mo cho Viét Nam, Tap chi Nghién ctu 1ap phép, thang 2/2021.
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gdy ra trong qué trinh giai quyét vu an*. Dé
giai quyét van dé nay, nén xem xét viéc xay
dung ché dinh vé bdi thuong thiét hai ciia Nha
nude ddi véi nan nhan cua t6i pham, trong do
quy dinh cac truong hop duge bodi thuong, muc
bdi thudng va thu tuc bdi thuong®.

+ Vai tro clia nguoi tién hanh té tung trong
viéc hd trg nan nhan 1a NCTN tiép can dﬁy du
va an toan trong quy tinh t6 tung

Khoa hoc phép 1y va thuc tién ap dung
phap luat déu nhin manh vai trd cua nguoi
THTT trong viéc thuc hién cic quy trinh t6
tung, dac biét trong nhiing vu 4an c6 NCTN
tham gia. Trong tu phap phuc hdi, nguoi
THTT, dic biét 1a tham phan, dong vai tro 1a
nguoi hoa giai gitta nan nhén va nguoi pham
t6i, gop phan quyét dinh kha ning va mirc do
phuc hdi nhitng ton thuong & mirc tot nhét cho
NCTN tham gia té tung¥. Hién nay, voi viée
thanh 1ap hé thong Toa gia dinh va NCTN, vai
trd clia can bd xét xir can duoc dic biét dau
tu. Hon nita, quyén cta nan nhan khi tiép cn
v6i hé thdéng tu phap can duoc hd trg & nhiing
giai doan som hon hoat dong xét xtr tai phién
toa. Do d6, can trién khai cac khoa dao tao
va huin luyén nghiép vu cho doi ngii nhirng
nguoi THTT (diéu tra vién, cong to vién, tham
phan), trong d6 tap trung dao tao k¥ ning tiép

xtc va ddi xtr voi nan nhan néi chung va nan
nhan la NCTN noi riéng.

Nhitng néi dung dao tao can duoc tién hanh
véi viée xay dung chuong trinh vé dich vu hd
trg nan nhan*, théng qua d6 quy dinh cu thé
cac hiu qua phap 1y va ché tai dbi v6i nhimng
hanh vi tir chdi khong thyc hién hd trg nan
nhan cua tdi pham trong qué trinh t6 tung (vi
du: hanh vi khong thong bao day du dién tién to
tung, ndi dung cac quyét dinh t6 tung lién quan
dén viéc dinh chi vu 4n, hodc tha bé)ng nguoi bi
budc toi; khong ap dung bién phap bao vé hodc
ap dung khong kip thoi gay thiét hai cho nguoi
bi hai hodc nguoi than thich cia ho); déng thoti
phai néu rd nhimg hanh vi nay néu gy thiét hai
cho ngudi bi hai néi chung s€ phai ganh chiu
trach nhiém boi thuong theo Ludt Trach nhiém
bdi thudng nha nude.

+ Nguyén tic hoa giai trong TTHS

Bo luat TTHS nam 2015 khéng quy dinh
thi tuc hoa giai. Tuy nhién, khoan 3 Piéu 29
BLHS nam 2015 ghi nhan: “Nguoi thuc hién
tdi pham it nghiém trong hodc t6i pham nghiém
trong do vo y gy thiét hai vé tinh mang, strc
khoe, danh du, nhan phém hoac tai san cua
nguoi khac va dugc nguoi bi hai hodc nguoi
dai dién cua nguol bi hai tu nguyén hoa g1a1
va dé nghl mién trach nhiém hinh sy thi c6 thé
dugc mién trach nhiém hinh su”. bay la quy

4 Piéu 2 Ludt trach nhiém bdi thudng cua Nha nude 2017.

4 Trén co s¢ quy dinh va khuyén nghi ciia cac van ban phap ly qudc té, phap luat cua cac nude cho théy trach
nhiém bdi thudong nha nuée déi véi nan nhan cia t6i pham thuong duogc ghi nhan trong dao luat vé Nan nhan
va nhan chung thong qua Quy bdi thudng nha nude. Xem téng hop: Huéng dan LHQ, tldd; Cong wéc chau
Au vé bdi thuong cho nan nhén cia nhiing toi pham vé bao luc ngay 24 thang 11 nim 1983 (the European
Convention on the Compensation of Victims of Violent Crimes); Nguyén Tat Thanh (2021), T} ldd

47 Tham phan phai ling nghe nhu cau va loi ich tir ca hai ph1a (nan nhan va tdi pham), tu do tién hanh thuc
hién muc tiéu cia tu phap hinh sy NCTN trén nguyén tic bao dam tot nhat vi quyén cua tré em. Xem:

Lora Gallagher (2013), Detour Ahead: Victim-Offender Mediation as a Mandatory Deviation Program for
Juveniles, https://ssrn. com/abstract 2225301.

8 La cach thire ma cac qudc gla thanh vién cua EU da va dang trién khai nhdm hd tro nan nan cua toi pham
trude, trong va sau qua trinh to tung. Chuong trinh nay cho phep nan nhan duoc quyén yéu cau tro gitp vé
tam ly, sirc khoé, nhitng tw vin vé van dé phap ly, thong tin vé vu 4n va toi pham... ciing nhu nhiing rai ro
nguy co trd thanh nan nhan thtr phat (secondary victimization). Xem: Bdo c4o khdo sat va dinh hudng cua
Mang luéi phong chéng t6i pham Chau Au (European Crime Prevention Network - EUCPN) nam 2016
(Brussels) vé chinh sach va thyc tién phong ngira nan nhan thir phat, https://eucpn.org/sites/default/files/
document/files/toolbox_vii - final.pdf
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dinh thé hién ban chit cua tu phap phuc hoi
trong chinh sach xu Iy NCTN pham tdi. Quy
dinh nay phan nao da thé hién tinh than céc
khuyén nghi néu ra trong Ban hudng dan cua
LHQ vé nguyén tic co ban vé cac van dé nan
nhan la tré em, trong d6 c6 néu viéc ap dung tu
phap phuc hdi 1a cach thirc bio dam quyén cua
nan nhan Ia tré em va nguoi pham t6i ciing la
NCTN. Piéu nay ddng thoi thuc déy tién trinh
bdi thudong cho ngudi bi hai. Pay 1a mot xu
huéng cua qua trinh cai cach hé thong tu phap
truyén théng ¢ nhidu nudc, noi ma nan nhan
cua toi pham dugc tham gia c6 y nghia bdi mot
hé théng tu phap than thién, dugc ling nghe
tiéng nodi cua ho, dugc stra chita nhitng ton hai
vé tinh than va vat chat ma ho phai chiu dung®.

Hién tai, vin dé hoa giai cling da dugc Luat
Hoa giai ¢ co s ndm 2013 dé cap, nhung méi
chi 1a quy dinh chung, chua cu thé va toan
dién’'. Mac du noi dung nay cting da dugc cu thé
ho4 béi huéng dan ciia Nghi dinh s 15/2014/
ND-CP ngay 27/02/2014, nhung van ban nay
cling chi dung lai & muc d§ dinh hudng va chi
dan®2. Chinh vi vdy, nhdm tao co so thic day tu
phap phuc hoi, thuc hién muc dich bao dam tdt
nhit quyén cua tré em (bao gdm ca ngudi pham
toi va nan nhan cua toi pham) khi tham gia tu
phap hinh sy, budc dau can c6 nhitng quy dinh
thdng nhét v6i quy dinh tai khoan 3 Piéu 39

NHA NUGC VA PHAP LUAT

B6 luat Hinh su ndm 2015. Do d6, can sém ghi
nhan b sung trong B¢ luat TTHS nam 2015
quy dinh vé nguyén tic hoa giai, trong d6 néu
0 nhiing truong hop ap dung thu tuc hoa giai,
thim quyén hoa giai, thii tuc hoa giai.

+ Hop tac da nganh

Theo bao cao ndi dung nghién ctru hoan
thién va thuc thi phap luat vé bao vé tré em
va tu phéap cho tré em trong tién trinh cai cach
phép ludt va tu phap ¢ Viét Nam do B6 Tu
phap, UNICEF va EU dong t6 chirc vao thang
10/2019 tai Ha N6i c6 thé thay, Viét Nam da va
dang hoan thién nhiém vu nang cao trinh d¢ va
nghiép vu cho doi ngili can bd lam céng tac xét
XU tai cac Toa an Gia dinh va ngudi chua thanh
nién. Tuy nhién, lyc lugng nhan sy con lai lién
quan dén quy trinh t6 tung nhw doi ngii canh sat
diéu tra, cong td vién... van chua duge quan
tam toan dién®. Do d6, can thiét 1ap kénh lién
két ciac nhom da nganh bao gdm cac chuyén
gia dai dién cho nhiéu khia canh cta chinh phu
va cac khu vuc tu nhan bao gdm cac nhan vién
canh sat, cong to vién, tham phan, chuyén gia
gido duc, y té, xa hoi va cac nha tri liéu, nhan
vién cong tac xa hoi... Ho phdi hop dé cung
cap cach tiép can toan dién dé dap (mg nhu cau
cua tré em la nan nhan, ciing nhu lam viéc dé
ngan nglra bat ctr chan thuong nao khac cho
nan nhan. B

# London R. (2014), Victims and Restorative Justice. In: Bruinsma G., Weisburd D. (eds) Encyclopedia
of Criminology and Criminal Justice. Springer, New York, NY. https://doi.org/10.1007/978-1-4614-5690-
2 327, Lora Gallagher (2013), 7ldd.

3 London R. (2014), Tidd.,

51 Pidu 3 khoan 1 diém ¢ quy dinh hoa giai ¢ co s& bao gdm “vi pham phép luat ma theo quy dinh phai bi
truy cuu trach nhiém hinh su”.

52 Vi pham phap luat hinh su trong cac truong hop sau day (Diéu 5 khoan 1 diém d): Khong bi khoi t6 vu 4n
theo quy dinh tai 157 B luat TTHS nam 2015 va khong bi co quan nha nude o tham quyen xu ly vi pham
hanh chinh theo quy dinh cua phap luat; Phap ludt quy dinh chi khoi t6 vu 4n theo yéu cau ctia ngudi bi hai,
nhung ngudi bi hai khong yéu cau khai t6 theo quy dinh tai khoan 1 Biéu 155 Bo luat TTHS nam 2015 va
khong bi co quan nha nudc c6 tham quyén xir Iy vi pham hanh chinh theo quy dinh cua phap luat; Vu 4n da
duoc khai t6, nhung sau d6 c6 quyét dinh cia co quan tién hanh t6 tung vé dinh chi diéu tra theo quy dinh
tai khoan 1 Piéu 230 B¢ luat TTHS nam 2015 hodc dinh chi vu 4n theo quy dinh tai khoan 1 Diéu 248 Bo
luat TTHS nam 2015 va khong bi co quan nha nudc c¢6 tham quyén xir Iy vi pham hanh chinh theo quy dinh
cua phap luat.

53 B4o c4o két qua cua Doan giam sat trude Qudce hoi khoa XIV “Viée thue hién chinh sdch, phdp ludt vé
phong chéng xim hai tré em” tir ngay 01/01/2015 dén ngay 30/6/2019, tr.29.
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1. Sw cén thiét phai giam sat hoat dong

thanh tra

Giam sat hoat dong thanh tra la viéc theo

Tém tit:

Giam sat hoat dong thanh tra 1a cong viéc quan trong nhim bao dam thanh
tra dung phap luat, phit hop véi thuc té. Viée luat hoa cac quy dinh vé giam
sat hoat dong thanh tra I can thiét nhim ning cao hiéu luc phap 1y cua
cac quy dinh vé hoat dong quan trong nay. Pdng thoi, Luat Thanh tra nim
2010 ciing can c6 nhiing sira d6i dé co nhitng quy dinh hop 1y hon vé giam
sat hoat dong thanh tra déi v6i cac chu thé giam sat 1 nguoi ra quyét dinh
thanh tra, t& giam sat, cong chtrc dugc giao thuc hién nhiém vu giam sat.

Abstract:

Supervision of inspection activities is an important task to ensure that the
inspection is in accordance with the law and appropriate with practical
circumtance. The legalization of regulations on supervision of inspection
activities is necessary to enhance the legal effect of these important
regulations. Also, the Law on Inspection of 2010 also needs amendments
to have more reasonable regulations on supervision of inspection activities
for supervisors who are inspection decision makers, supervision teams, and
civil servants assigned to the tasks of supervision.

tra. Giam sat hoat dong thanh tra la can thiét vi
nhitng 1y do sau day:

Thir nhit, hoat dpng thanh tra cé nhiéu
nguy co s dung quyén lwc nha nwoc

ddi, ndm bit viée chép hanh phép luat, tuan thu
chuan myc dao duc, quy tic tmg xir, ¥ thic
ky luat cua cong chuc thanh tra, tinh hinh thuc
hién nhiém vu thanh tra dé kip thoi c6 bién
phap chan chinh, xir Iy nhim dam béao thuc
hién dang muc dich, yéu cau, ndi dung thanh
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khong ding

Kiém soat quyén luc nha nuéc ludn 1a van
dé cbt 16i trong t6 chire, thuc hién quyén luc
nha nuéc. “Ban than nha nuwdc la t6 chic
quyén lc dong thoi luén mang trong minh
né nguy co lam dung quyén lyc di d6 la nha



nuée phan quyén hay déc quyén”'. Cho nén,
bt ctr hoat dong nao st dung quyén luc nha
nuéc ciing can duge kiém soat bang nhicu
cach thuc khac nhau. Thanh tra 1a hoat dong
str dung quyén luc nha nudc. Hoat dong thanh
tra can duoc kiém soat dé bao dam quyén
lyc nha nudc dugc st dung ding din. Thém
nira, thanh tra la hoat dong xem xét, danh gia
viéc thyc hién chinh sach, phap luét, nhiém
vu, quyén han cua co quan, td chire, ca nhan
v6i muc dich phat hién so hé trong co ché
quan ly, chinh sach, phap luat, phong ngua,
phat hién va xu ly hanh vi vi pham phép luét.
Thanh tra lai 1a co quan c6 chtic nang phong,
chong tham nhiing. Do dic thu cong viéc nén
néu cong chtc thanh tra khong thuc sy co
ban linh viing vang, c6 tinh than trach nhiém
trude Nha nude, trude nhan dan thi rat d& lam
quyén dé truc lgi. Trong Chi thi sb 20/CT-
TTg ngay 17/5/2017 cta Thu tudéng Chinh
phu vé viéc chin chinh hoat dong thanh tra,
kiém tra d6i v6i doanh nghiép ciing c6 nhan
dinh: “qua theo doi, tinh hinh va phdan danh
ctia ¢éng dong doanh nghiép thdy rang, hoat
dong thanh tra noi chung va hoat dong thanh
tra, kiém tra chuyén nganh néi riéng van ton
tai nhitng han ché, con nhitng vu viéc gdy
phién ha, sach nhiéu doanh nghiép, sw phoi
hop gita cac co quan co chirc nang thanh
tra, kiém tra chua chat che, thoi gian thanh
tra kéo dai, ngi dung thanh tra chwa ro rang,
¢6 khi vieot ra ngodi tham quyén quan Iy,
chdm ban hanh két lugn thanh tra, chwa lam
16 dwoc ddu hiéu vi pham, kién nghi chua
cu thé”. Thém vao do6, sb liéu thong ké cho
thay c6 hanh vi tham nhiing trong chinh co
quan thanh tra: Trong nganh thanh tra tor ndm
2013 - 2020 da xay ra 71 vu viéc tham nhiing,
trong d6 3 vu xay ra ¢ thanh tra cz‘ip b0, 16 vu
viéc & thanh tra cép tinh, 42 vu viéc ¢ thanh
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tra cAp huyén va 9 vu tai thanh tra so. S6
cong chtc thanh tra c6 hanh vi tham nhiling
1a 105 nguoi®. Hién tuong tham nhiing xay ra
ngay trong cac co quan céd churc nang phong,
chéng tham nhiing gay tac hai kép, 1a tac hai
truc tiép ctia tham nhiing; va tac hai cia viéc
khong chéng dugc tham nhiing, vo hiéu hoa
kha nang ty kiém soat cia Nha nudc, 1am mat
long tin cua xa hoi vao Nha nudce. Vi vy, sai
pham trong hoat dong thanh tra nguy hiém
“gip d6i” so v&i sai pham trong cac hoat
dong khac cua Nha nudc.

Thir hai, cic hinh thirc kiém sodt hoat
dong thanh tra chwa bdo dam kiém sodt hoat
dong thanh tra hiéu qud

Noi chung, hoat dong quan ly hanh chinh
nha nudc, trong do c6 hoat dong thanh tra,
dugc kiém soat boi nhiéu phuong thie khéac
nhau, gdm: hoat dong gidm sat cua co quan
quyén lyc nha nudc; hoat dong xét x1r cua toa
an; hoat dong giam sat cia cac td chire xa hoi;
hoat dong khiéu nai, to céo va giai quyét khiéu
nai, td cio. Trong do:

Mot la, hoat dong giam sat cua co quan
quyén liwc nha mede. V& mit 1y thuyét, co quan
quyén lyc nha nudc gidm sat toan dién hoat
dong cua co quan hanh chinh nén duong nhién
bao gom ca giam sat hoat dong thanh tra. Song,
theo quy dinh cua phap luat ciing nhu thuc té
thi gidm sat cua co quan quyén luc nha nudc
d6i v6i hoat dong thanh tra ciing c6 nhimng han
ché nhét dinh:

Ve doi twong chiu sy giam sat. Quéc hoi
giam sat Chinh phu, bd truong, thu trudng co
quan ngang bd; Uy ban Thuong vu Qudc hoi
giam sat Chinh phi; Hoi dong Dan toc, cac Uy
ban cua Quéc hoi giam sat Chinh phu, bo, co

' GS.TSKH. Dao Tri Uc & PGS. TS. V5 Khanh Vinh (2003), (dong chii bién), Gidm sdt va co' ché gidm sdt
viéc thyce hién quyén lic nha nwoc o nudc ta hién nay, Nxb. Cong an nhan dan, Ha Noi, tr.47.

2 TS. Nguyén Xuan Truong (2022), Thdch thirc va gidi phdp phong, chong tham nhiing, tiéu cwc ¢ miedce
ta hién nay, https://noichinh.vn/nghien-cuu-trao-doi/202202/thach-thuc-va-giai-phap-phong-chong-tham-

nhung-tieu-cuc-o-nuoc-ta-hien-nay-310641.
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quan ngang bo; dai biéu Qudc hoi chat van Thu
tudng Chinh phu, B trudng, Thu trudong co
quan ngang bd; Hoi ddng nhan dan, Thuong
truc HO1 déng nhan dan, cac ban cta Hoi déng
nhan dan giam sat Uy ban nhan déan; dai biéu
Hoi dong nhan dan chat van Chu tich Uy ban
nhan dan, thi truéng co quan thuéc Uy ban
nhéan dan’. Theo do, Chanh thanh tra bo, Chanh
thanh tra s khong phai 1a d6i twong truc tiép
chiu sy giam sat clia cac chu thé giam sat.

Vé hoat déng gidm sdt: co quan quyén luc
nha nudc giam sat thong qua cac hoat dong
cua Quéc hoi, ij ban Thuong vu Quéc hoi
xem xé€t bao cdo cong tac hang nam, bao cao
cong tac nhiém ky, xem xét van ban quy pham
phap luat, xem xét tra 1oi chit van, xem xét
bao céo chuyén dé ciia Chinh phu... Hoi dong
Dan toc, cac Uy ban ctia Qudc hoi tham dinh
bao cdo cta Chinh phu... Vi Chinh phu la co
quan quan 1y moi mat doi sdng xa hoi nén cac
bao cao cong tac hang nam, bio cdo cong tac
nhiém ky s& phai bao quat hét cac hoat dong
ctia Chinh phu. Cac bao cdo chuyén dé co thé
vé bat ctr van dé gi nhung thanh tra khong
thudc cac van dé dugc vu tién quy dinh trong
Diéu 13 Luat Hoat dong giam sat ctia Qudc hoi
va Hoi dong nhéan dén, diéu nay ciing tuong tu
dbi voi hoat dong giam sat ciia Hoi ddng nhan
dan. Noi cach khac, hoat dong thanh tra chi
1a mot trong rat nhiéu hoat dong ma co quan
quyén lyc nha nudc can giam sat, nén khong
thé lac nao hoat dong thanh tra cling dugc
giam sat kip thoi, sau sat.

Vé thoi diém giam sat: phap luat khong quy
dinh truc tiép vé van dé nay, nhung thong qua
cac hoat dong giam sat thi co thé thdy, vé co
ban, co quan quyén luc nha nude chi giam sat
ddi v6i cac hoat dong thanh tra da hoan thanh,
gan nhu khong giam sat d6i v6i cac hoat dong
thanh tra dang duoc dién ra trén thuc té va cang

khong thé giam sat ddi vai mdi cude thanh tra
cu thé.

Hai la, hoat dong xét xwr cua toa dn. Cac
quyét dinh hanh chinh, hanh vi hanh chinh
trong thanh tra la doi tuong khdi kién vu an
hanh chinh. Néu céc co quan, td chure, ca nhan
la d6i tuong tac dong truc tiép cua cac quyét
dinh, hanh vi d6 c6 can ctr cho rang quyét dinh,
hanh vi d6 14 trai phap luat, ho c¢6 thé khai kién
vu an hanh chinh tai toa an. Khi do, toa an sé€
xem xét tinh hop phap ciia quyét dinh hanh
chinh, hanh vi hanh chinh bi kién. Tuy vao viéc
quyét dinh, hanh vi bi kién pht hop véi phap
luat hay trai phap ludt ma toa 4n c6 thé bac yéu
cau khai kién, tuyén huy mot phan hodc toan
bo quyét dinh, hanh vi bi kién. Nhu vay, toa an
chi kiém soat mét cach bi dong (khi c¢6 yéu cau
khoi kién) va khong kiém soat tong thé hoat
dong thanh tra, ma chi xem xét tinh hgp phap
cua quyét dinh, hanh vi bi kién.

Ba la, hoat déng gidm sdt ciia cdc t6 chirc
xd héi. Mot mit, cac to chirc xa hoi giam sat
hoat dong ctia Nha nudce lién quan dén linh vuc
hoat dong ctia minh nén rat it td chue xa hoi
thuyc hién giam sat hoat dong thanh tra. Mat
khac, hoat dong giam sat cia td chirc xa hoi
khong mang tinh quyén luc nha nudc, nén néu
c6 gidm sat hoat dong thanh tra thi tic dong cua
hoat dong giam sat do6 cting khong 16n.

Bén la, hoat dong khiéu nai, 16 cdo, gidi
quyét khiéu nai, té cdo vé thanh tra. Cac co
quan, t6 chirc, ca nhan c6 quyén khiéu nai cac
quyét dinh, hanh vi thanh tra tac dong truc tiép
dén quyén, loi ich ctia minh. Khi cic co quan,
t6 chirc, ca nhan khiéu nai quyét dinh, hanh vi
trong thanh tra thi nguoi c6 thim quyén giai
quyét khiéu nai s& xem xét lai tinh hop phap
clia cac quyét dinh, hanh vi bi khiéu nai, co
quyén giir nguyén, stra d6i, hity bo, dinh chi

3 Pidu 4, Didu 5 Luat Hoat dong giam sat cua Qudc hoi va Hoi ddng nhan dan nam 2015.
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quyét dinh, hanh vi d6 tiiy theo quyét dinh do
ding phap luat hay trai phap luat ¢ mac do
nao. Moi ca nhan c6 quyén té cdo hanh vi vi
pham phép luat trong thanh tra. Ngudi c6 tham
quyén giai quyét td cao s& phai xem xét, xur
Iy hodc kién nghi co quan c6 thim quyén xir
1y nguoi bi td cao néu ho c6 hanh vi vi pham
phap luat. Cling tuong tu nhu hoat dong xét xur
clia toa an néu trén, du viéc giai quyét khiéu
nai, t6 cdo co vai tro kiém soét hoat dong thanh
tra nhung cling mang tinh bi dong va chi kiém
soat duogc quyét dinh, hanh vi bi khiéu nai, bi
t6 céo, khong kiém soat dugc toan dién hoat
dong thanh tra.

Noi chung, cac hoat dong trén déu co gia tri
kiém soat hoat dong thanh tra & nhimg pham
vi, mtrc d6 nht dinh, nhung mdi hoat dong déu
c6 han ché riéng. Thanh tra 1a hoat dong c6 tinh
chuyén moén cao, dac biét 1a thanh tra chuyén
nganh, nén du cac hoat dong kiém soat dé co
duogc thuc hién mot cach nghiém tuc, kip thoi,
dtng phap luat thi cling gap khong it kho khan,
han ché. Piéu d6 noi 1én rang, du di co kha
nhiéu phuong thirc kiém soat hoat dong thanh
tra nhung van chua dui bao dam thanh tra hoan
toan chinh xac, dung phap luat, van can c6 hoat
dong kiém soat truc tiép, toan dién, mang tinh
chuyén mon hon.

2. Phap luit hi¢n hanh vé giam sat hoat
dong thanh tra

Cung vo6i cac hoat dong néu trén, hoat dong
thanh tra con dugc kiém soat boi hoat dong
truc tiép, cu thé d6i v6i mdi cude thanh tra.
Hoat dong do6 dugc goi la giam sat hoat dong
thanh tra. Mac du gidm sat hoat dong thanh tra
can thiét nhu da trinh bay & trén, nhung Luat
Thanh tra nam 2010 (Luat Thanh tra) méi chi
¢6 quy dinh vé mot trong nhimmg nhiém vy,
quyén han ciia nguoi ra quyét dinh thanh tra
la gidm sat Doan thanh tra thyc hién dung noi
dung quyét dinh thanh tra. Tuong tu nhu vy,
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Nghi dinh s6 86/2011/ND-CP quy dinh chi tiét
va hudng dan thi hanh Luat Thanh tra ciing
chi ¢6 duy nhat quy dinh nguoi ra quyét dinh
thanh tra c6 trach nhiém gidm sat Poan thanh
tra thuc hién ding ndi dung quyét dinh thanh
tra. Toan bo cac quy dinh vé giam sat hoat dong
thanh tra nam ¢ Thong tu s6 05/2015/TT-TTCP
ngay 10/9/2015 cta Thanh tra Chinh pht quy
dinh vé giam sat hoat dong cua Doan thanh tra.
Thong tu nay quy dinh vé trach nhiém giam
sat, nhiém vy, quyén han clia nguoi giam sat;
quyén, nghia vu ciia nguoi duoc giam sat; ndi
dung, hinh thirc, trinh ty, thu tuc va viéc xu ly
két qua giam sat.

Vé chii thé gidm sdt: trach nhiém giam sat
hoat dong thanh tra thudc vé ngudi ra quyét
dinh thanh tra. Tuy nhién, tuy theo pham vi,
quy md, tinh chit, noi dung cta cudc thanh
tra, nguoi ra quyét dinh thanh tra quyét dinh
tu minh giam sat, thanh 14p T giam sat hodc
giao cho cong chirc thudc quyén thyc hién viée
giam sat hoat dong ctia Poan thanh tra. Truong
hop thanh 1ap T giam sat hodc giao cho cong
chirc giam sét thi TO giam sat, cong chirc duoc
giao giam sat dugc hiéu 1a chi giup viéc cho
ngudi ra quyét dinh thanh tra giam sat hoat
d6ng thanh tra. Toan bo két qua giam sat cia T6
giam sat, cong chirc dugc giao nhiém vu giam
sat dugc thé hién trong Bao céo két qua giam
sat. Nguoi ra quyét dinh thanh tra s& can cir vao
két qua giam sat dé co nhitng xir 1y phu hop
trong qué trinh thanh tra. Két qua thanh tra 1a
mot trong nhimg cin ctr dé nguoi ra quyét dinh
thanh tra xem xét, ra két luan thanh tra. Véi y
nghia két qua giam sat cua T giam sat, cong
chure dugc giao nhiém vu gidm sat nhu trén thi
cac chu thé nay s& thyc hién nhitng cong viéc
can thiét dé xem xét, theo doi hoat dong thanh
tra trong sudt thoi gian thanh tra nhung khong
c6 quyén xur Iy cac van dé nay sinh ma chi co
thé bao cao nguoi ra quyét dinh thanh tra xu ly
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hodc dé nguoi ra quyét dinh thanh tra kién nghi
co quan c6 thim quyén xur 1y.

Vé hinh thirc gidm sdt: Trudng hop nguoi
ra quyét dinh thanh tra ty minh giam sat thi
giam sat dugc thuc hién thong qua hai hinh
thire 1a*:

1. Yéu ciu Poan thanh tra thuc hién ché do
thong tin, bdo céo theo quy dinh cta phap luat
vé thanh tra va cung cap thong tin, tai lidu lién
quan dén noi dung thanh tra;

2. Lam viée tryc tiép v6i Poan thanh tra,
ddi tuong thanh tra va cac co quan, td churc,
ca nhan c6 lién quan khi can thiét phuc vu cho
muc dich giam sat.

Trudng hop T giam sat hodc cong chic
duoc giao nhi€ém vu giam sat thi giam sat dugc
thue hién qua hai hinh thic 13°:

1. Téng hop, danh gia thong tin vé cac ndi
dung gidm sat tir cic ngudn: bao cao, thong
tin va tai liéu c6 lién quan dén hoat dong cua
Poan thanh tra do Poan thanh tra cung cap;
kién nghi, phan anh hoac khiéu nai, t6 cdo cua
doi tuong thanh tra, ctia co quan, td chuc ca
nhén vé hoat dong ctia Poan thanh tra, hanh vi
cua Truong Poan thanh tra, thanh vién Poan
thanh tra.

2. Lam viéc véi Poan thanh tra, d6i tuong
thanh tra va co quan, td chirc, ca nhan co lién
quan theo yéu cau cta ngudi ra quyét dinh
thanh tra hodc ngudi ra quyét dinh thanh tra
phé duyét dé xuit ciia TO giam sat, cong chirc
duoc giao nhiém vy giam sat.

So sanh hinh thtc gidm sat trong hai truong
hop trén sé& thiy c6 su khac biét kha 16n giita
giam sat dugc thuc hién boi nguoi ra quyét
dinh thanh tra va gidm sat dugc thuc hién boi

T giam sat hodc cong chirc dugc giao nhiém
vu giam sat. O hinh thtrc giam sat thtr nhét,
néu nguoi ra quyét dinh thanh tra hoan toan
c6 quyén chi dong trong viéc yéu cau Poan
thanh tra cung cap thong tin phuc vu cho viéc
giam sat thi T giam sat, cong chirc duoc giao
nhiém vu giam sat lai bi dong, chi don gian la
téng hop thong tin do Poan thanh tra cung cip.
Diéu nay khong hop 1y vi nhu vay T giam sat
hodc cong chirc dugc giao nhiém vu giam sat
s& rat kho giam sat, nhat 1a vé nhiing van dé
khéong duoc thé hién trong cac bao cdo, tai liéu
do Poan thanh tra cung cap. O hinh thic giam
sat thir hai, nguoi ra quyét dinh thanh tra duoc
ty minh quyét dinh c6 lam viéc truc tiép véi
Poan thanh tra, d6i tugng thanh tra, co quan,
t6 chiic, ca nhan co lién quan. Trong khi do,
TH giam sat, cong chic dugc giao nhiém vu
giam sat chi dugc lam viéc voi Poan thanh tra,
doi tuong thanh tra, co quan, td chirc, c4 nhan
¢6 lién quan khi ngudi ra quyét dinh thanh tra
yéu ciu hodc sau khi dé xuét va duoc nguoi ra
quyét dinh thanh tra phé duyét. Diéu nay mic
dui c6 kha niang han ché T6 giam sat, cong chic
duoc giao nhiém vy giam sat tuy tién trong qua
trinh giam sat, nhung lai khién cho T6 giam
sat, cong chuc dugc giao nhi€ém vu giam sat
rat bi dong. Piéu d6 ciing c6 nghia 1a du trong
truong hop nay, nguoi ra quyét dinh thanh tra
khong tryc tiép giam sat nhung van phai theo
ddi rat sat qua trinh thanh tra dé quyét dinh khi
nao yéu cau TH giam sat, cong chirc duge giao
nhiém vy gidm sat lam viéc véi Poan thanh
tra, ddi tuong thanh tra, co quan, td chirc, ca
nhan co lién quan, hay phé duyét dé xuat cua
Td giam sat, cong chic dugc giao nhiém vu
giam sat vé viéc nay.

“Piéu 9 Thong tu s6 05/2015/TT-TTCP ngay 10/9/2015 ciia Thanh tra Chinh phu quy dinh vé giam sat hoat

dong ctua Poan thanh tra.

5Piéu 14 Thong tu s6 05/2015/TT-TTCP ngay 10/9/2015 ciia Thanh tra Chinh phu quy dinh vé giam sat hoat

dong cta Boan thanh tra.
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Vé nhigm vu, quyén han trong gidm sdt:
mot trong nhitng nhiém vy, quyén han cua
Trudng Poan thanh tra, thanh vién Poan thanh
tra 1a giai trinh va lam 13 nhiing van d& c6 lién
quan dén noi dung gidm sat theo yéu cau ciia
ngudi giam sat’. Tuy nhién, chi nguoi ra quyét
dinh thanh tra méi c6 quyén yéu cau Trudng
doan thanh tra, thanh vién Poan thanh tra bao
c4o, giai trinh vé cac van dé c6 lién quan dén
ndi dung thanh tra’. Con To giam sat, cong
chure dugc giao nhiém vu giam sat thi khong co
quyén nay®. Vay néu khi giam sat, T6 giam sat,
cong chuc dugc giao nhiém vu giam sat nghi
van hodc khong 13 vé vn dé nao d6 thudc noi
dung thanh tra nhung lai khong c6 quyén yéu
cau Truong doan thanh tra, thanh vién Poan
thanh tra bdo cdo, giai trinh thi rd rang la viéc
giam sat s€ kho khan.

3. Kién nghi hoan thién phap luit vé giam
sat hoat dong thanh tra

Thir nhat, can ludt héa cac quy dinh vé
giam sat hoat dong thanh tra. Thanh tra la hoat
dong c6 vai tro phong ngura, phat hién, xu ly
vi pham phap luat, nang cao hiéu lyc, hiéu qua
quan ly hanh chinh nha nudc. Vi vai tro nhu
vay ciing nhu nguy co c¢6 thé xay ra sai pham
trong thanh tra nén van dé giam sat hoat dong
thanh tra da dugc dat ra. Phan 16n cac quy dinh
cua phap luat vé thanh tra da dugc “luat hoa”
tir nam 2004°, nhung quy dinh vé giam sat hoat
dong thanh tra méi xuat hién lan dau tién trong
Luéat Thanh tra ndm 2010 va cling chi dung lai
0 quy dinh d6 1a mdt nhiém vy, quyén han cua

BAN VE DU AN LUAT

ngudi ra quyét dinh thanh tra. Cac quy dinh
vé giam sat hoat dong thanh tra nhu chu thé
giam sat, ndi dung giam sat, phuong thuc gidm
sat, quyén, nghia vu cua chu thé giam sat, ddi
tuong giam sat chi dung lai & muc thong tu
da phan nao lam giam ¥ nghia ciia hoat dong
nay. Dé dam bao gia tri can thiét cho cac quy
dinh vé giam sat hoat dong thanh tra tuong
Ximg v6i tim quan trong ctia hoat dong nay,
thi can phai luat hoa nhitng quy dinh co ban
vé giam sat hoat dong thanh tra. Vi vay, Du
thao Luat Thanh tra (sira doi) ngay 29/10/2021
(Du thdo)" di danh ddu mot budc tién quan
trong ctia phap luat vé thanh tra bang cach danh
5 diéu, tir Piéu 94 dén Piéu 98, quy dinh vé
trach nhiém ctia ngudi ra quyét dinh thanh tra;
ndi dung giam sat hoat dong thanh tra; nhiém
vu, quyén han cta nguoi thyc hi¢n giam sat;
trach nhiém cua Trudng doan thanh tra, thanh
vién doan thanh tra trong hoat dong gidm sat;
t6 chire viée giam sat, bao cao két qua giam sat.

Thir hai, can quy dinh nhiém vu, quyén han
cua nguoi giam sdt hop ly hon. So véi Thong
tu s6 05/2015/TT-TTCP, Du thao di c6 nhiing
thay dbi vé nhiém vu, quyén han cua ngudi
giam sat. Nhimg noi dung dugc Thong tu s6
05/2015/TT-TTCP goi 1a hinh thirc giam sat thi
duoc Du thdao dua vao nhiém vu, quyén han
cua nguoi giam sat. Tuy nhién, cac nhiém vu,
quyén han cua nguoi gidm sat van c6 mot sd
diém can can nhic thém:

M¢t la, mé rong quyén cho TH giam sat,
cong chtic dugc giao nhiém vu giam sat. Theo

6 Khoan 2 Diéu 7 Thong tu s6 05/2015/TT-TTCP ngay 10/9/2015 cua Thanh tra Chinh phii quy dinh vé giam

sat hoat dong cta Poan thanh tra.

7Khoan 1 Diéu 10 Thong tu s6 05/2015/TT-TTCP ngay 10/9/2015 ciia Thanh tra Chinh phui quy dinh vé giam

sat hoat dong ctia Poan thanh tra.

$Piéu 15 Thong tu s6 05/2015/TT-TTCP ngay 10/9/2015 ciia Thanh tra Chinh phu quy dinh vé giam sat hoat

dong ctia Poan thanh tra.

9 Lut Thanh tra nam 2004 dugc Qudc hoi khoa XI théng qua ngay 15/6/2004.
10 Thanh tra Chinh phu (2021), https:/thanhtra.gov.vn/web/guest/lay-y-kien-du-thao-ve-vbqppl/-/duthao/

gopyduthaovanban/
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Diéu 94 Dy thao thi T6 giam sat, cong chirc
duoc giao nhiém vu giam sat dugc goi chung la
ngudi thue hién giam sat. Diéu 96 Dy thao quy
dinh nhiém vu, quyén han ctia nguoi thuc hién
giam sat, trong d6 ¢ quyén yéu cau Poan thanh
tra cung cap cac thong tin, tai liéu: quyét dinh
thanh tra, quyét dinh gia han thoi gian thanh
tra, quyét dinh b6 sung, thay doi Truong doan
thanh tra, thanh vién Poan thanh tra, thay ddi
ndi dung thanh tra, ké hoach thanh tra, cac van
ban chi dao cua ngudi ra quyét dinh thanh tra,
béo céo vé viéc thuc hién nhiém vu cta thanh
vién Poan thanh tra... V&i quyén nay, nguoi
thuc hién giam sat di duoc chu dong yéu cau
Doan thanh tra cung cip thong tin, tai liéu can
thiét phuc vu cho hoat dong giam sat, khong
con bi dong chi tong hop thong tin duoc cung
cap nita. Tuy nhién, nguoi thyc hién giam sat
ciing van chi dugc 1am viéc v6i Poan thanh tra,
dbi tuong thanh tra, co quan, td chirc, c4 nhan
c6 lién quan dén nodi dung giam sat khi ¢ yéu
ciu ciia nguoi ra quyét dinh thanh tra. Tham
chi, Dy thao con khong quy dinh nguoi thyc
hién giam sat duoc d& xuat nguoi ra quyét dinh
thanh tra phé duyét dé lam viéc véi Poan thanh
tra, d6i tuong thanh tra, co quan, to chue, céa
nhan c6 lién quan khi thay can thiét (quy dinh
hién c6 trong Thong tu s6 05/2015/TT-TTCP).
Diéu nay mic du c6 kha ning han ché TH giam
sat, cong chirc dugc giao nhiém vu gidm sat tuy
tién trong qua trinh gidm sat, nhung ciing lai
khién cho ho giam sat rat kho khin. Vi vy, nén
trao quyén rong hon cho ngudi thuc hién gidm
sat 1a dugce quyén chu dong lam viéc voi Poan
thanh tra, d4i tuong thanh tra, co quan, to chire,
ca nhan. Dé tranh viéc ho sir dung quyén nay
tiy tién thi cach tét hon 1a d& cao trach nhiém
cua nguoi thuc hién giam sat khi ho khong thuc
hién dung nhiém vu, quyén han cta minh.

Hai la, can bo sung quy dinh T6 giam sat,
cong chiic dugc giao nhiém vy giam sat co
quyén yéu cau Truong doan thanh tra, thanh
vién Poan thanh tra gidi trinh, lam rd nhiing

il

NGHIEN cuv
LAP PHAP

S6 13 (461) - T7/2022

van dé lién quan dén noi dung giam sat. Nhu
da phén tich, truong hop nguoi ra quyét dinh
thanh tra khong ty minh giam sat ma thanh lap
Td giam sat, giao cho cong chirc thuc hién viéc
giam sat thi hau hét qua trinh giam sat 1a do
Tb giam sat, cong chiuc dugc giao nhiém vu
giam sat thyc hién. Néu T6 giam sat, cong chic
duoc giao nhiém vu gidm sat thiy c6 van dé
khong rd rang, thiéu cin ctr ma lai khong c6
quyén yéu cau Truong doan thanh tra, thanh
vién Doan thanh tra giai trinh, l[am ro thi s€ [am
qua trinh gidm sat trd nén kho khin va cé thé
anh huong dén két qua giam sat.

Ba la, bd sung quy dinh vé nhiém vu, quyén
han vé giam sat ciia nguoi ra quyét dinh thanh
tra. Du thdo hién khong cé quy dinh nay.
Ngudi ra quyét dinh thanh tra can dugc hiéu
la nguoi duong nhién c6 trach nhiém giam sat
hoat dong thanh tra. Néu thanh lap To giam sat,
giao cho cong chutc thuc hién nhiém vy giam
sat thi ho chi 1a ngudi gitp ngudi ra quyét dinh
thanh tra, thay nguoi ra quyét dinh thanh tra
truc tiép thuc hién mot sd nhiém vy, quyén
han; con ban than nguoi ra quyét dinh thanh
tra voi tu cach 1a nguoi giam sat s€ c6 nhiing
nhiém vu quyén han vé gidm sat ma T6 giam
sat, cong chuc dugc giao thuc hién nhiém vu
giam sat khong thé co6. Nhu quyén xem xét,
giai quyét kip thoi cac kién nghi, dé xuét cua
Trudng doan thanh tra, thanh vién Poan thanh
tra, xir 1y hodc kién nghi nguoi c6 tham quyén
xt ly hanh vi vi pham phép luat cta Trudng
doan thanh tra, thanh vién Poan thanh tra.
Khéng chi thé, trudng hop ngudi ra quyét dinh
thanh tra tw minh giam sat thi ho phai c6 day
du cac nhiém vy, quyén han dé thuc hién viée
giam sat. Do d6, Luat Thanh tra cin c6 quy
dinh vé nhiém vu, quyén han vé giam sat hoat
dong thanh tra cta nguoi ra quyét dinh thanh
tra trong hai truong hop la tw minh gidm sat va
thanh 1ap T6 giam sat, giao cho cong chire thyuc
hién viéc giam sat. &
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Trong pham vi bai viét nay, tac gia trinh bay nhitng diém méi cia quy dinh vé
hay bé nghi quyét cua Dai hoi dong cb dong trong Luat Doanh nghiép nam
2020, chi ra cac han ché, bat cap cua phap luat Viét Nam vé van dé nay va co
tham khao thém kinh nghiém nudc ngoai dé dua ra cac kién nghi hoan thién.

Abstract:

Within the scope of this article, the author presents discussions of new
contents of the provisions under the Law on Enterprise of 2020, which is
related to the annulment of resolutions by the General Assembly Resolution of
Shareholders; and also gives out a number of shortcomings and inadequacies
of the law on the discussed matters and gets references to experience from
foreign countries and recommendations for further improvements.

1. Nhitng diém méi ciia quy dinh vé hity bé
nghi quyét ciia Pai hi dong c6 dong trong
Luat Doanh nghiép nam 2020
Thir nhdt, chii thé cé tham quyén yéu ciu
hiiy bé nghi quyét ciia Dai hoi dong cé dong
Quyén lyc cia Dai hoi déng c6 dong
(PHBCD) dugc thuc hién thong qua cac cudc

hop va bang viéc ra cac quyét nghi'. Do do,
nghi quyét hay quyét nghi cia DPHPCD la
van ban thé hién ¥ chi va sy dong long théng
nhit cia da sé c6 dong trong cong ty cb phan
(CTCP). Bé bao vé c¢b dong ciing nhu loi ich
cua cong ty, phap ludt cho phép trong nhiing
truong hop nhét dinh, ¢6 dong hodc nhom cb

! Gio trinh Luat Thuong mai Viét Nam, tap 1 (2020), Truong dai hoc Luat Ha Noi, Nxb. Tu Phap, tr.210.
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dong c6 quyén khoi kién yéu cau hity bo nghi
quyét cia PHPCD.

Theo quy dinh tai khoan 2 Diéu 114 Luat
Doanh nghiép nim 2014, ¢6 doéng hodc nhém
¢b dong s& hiru tir 10% tong s6 cb phan phd
thong tré 1én trong thoi han lién tyc it nhat 06
thang hodc mot ty 1¢ khac nho hon quy dinh tai
Diéu 1é cong ty thi c6 thém mot sd quyén ning
khac so véi cd6 dong phd thong noi chung,
trong d6 c6 quyén yéu ciu hiy bo nghi quyét
cua PHDPCPB? Trudc khi Luat Doanh nghiép
nim 2020 ra doi, tic sé ndy trong Du thao
Luat Doanh nghiép nam 2020 lan 1, 1an 2 chi
12 01% va tir du thao lan 3, ty 1 nay da tang
1én thanh 03%3, cudi ciing dé can bang loi ich
céc bén, Qudc hoi da thong qua ty 16 so hitu ¢d
phan phd thong 1a 05% tai khoan 2 Diéu 115
Luat Doanh nghiép nam 2020* Miuc ty 1€ s&
hiru ctia ¢6 dong hodc nhom cb dong 05% va
khong quy dinh gidi han thoi gian nam gitr ¢6
phan® 1a hai hoa giita quyén, loi ich hop 1y cua
cac c6 dong thiéu sd va nhoém cd dong trong
doanh nghiép, tranh sy thay déi qua 16n, c6 thé
gay kho khan trong quan tri, kinh doanh cua
doanh nghiép.

Nhiing 1y do giai thich cho su thay doi nay
1a: Nhitng c6 dong s hitu c6 phan dudi 10%
¢6 kho khan trong viée thuc hién quyén yéu
cau hity bo nghi quyét cia PHPCPD. Vi mubn
thuc hién duoc quyén khoi kién, ho budc phai
lién két v6i nhitng ¢ dong khac dé bao dam
ty 1& nay, nhung viéc lién két nay ¢ nhing
CTCP phan tan rat khé khan. Vi cac cong ty

2 Xem Diéu 147 Luét Doanh nghiép nim 2014.

niém yét, ty 1& nim giit 05% cd phan tuong
duong lugng tién rt 1on. Do vay, cac c6 dong
nay ¢o lgi ich rat 16m, ho s& y thirc dugc hanh
dong ctia minh, thuong s€ khong khadi kién
vO c0, gay thiét hai cho cong ty va gay hai
chinh minh.

Ngoai ra, cho du ho lién két duoc 10% cb
phin phé thong, ho ciing phai dam bao diéu
kién thoi gian ndm giit lién tuc trong 06 thang.
Nhiéu chuyén gia cho rang, khi cac nha dau tu
b6 ra sb tién 16n nhung t6i 06 thang sau méi
¢6 quyén yéu cau khoi kién nghi quyét cua
DHDCD 1a khong hop 1y°. Trude khi quyét
dinh mua c¢6 phan, nhiing nha dau tu di tim
hiéu k¥ lich sir hoat dong va cac béo céo gin
nhét caa CTCP d6. Do vay, ho cé du kién thuc
va kinh nghiém dé thuc hién mot trong nhitng
quyén yéu cau cta minh vi loi ich tot nhat
ciia ¢d dong va cong ty. Hon nita, viéc phap
luat trao cho c6 dong thiéu sé quyén yéu cau
hay bé nghi quyét cia PHDPCD nham “nhdc
khéo” Hoi dong quan tri (HPQT) va nhiing
ngudi quan 1y trong CTCP phai ludn cin trong
trong qua trinh quan 1y va dua ra quyét dinh
ctua minh.

Cudi cung, sy thay doi nay dé phu hop va
thong nhat voi khai niém c6 dong 1on duoc
quy dinh trong Luét Chirng khoan va dat muc
tiéu bao vé cb dong nho. Theo khoan 18 Piéu
4 Luat Chimg khoan nim 2019: “Co dong
16n 1a ¢6 déng so hitu tir 5% trd 18n sb cd
phiéu c6 quyén biéu quyét cia mot to chuc
phat hanh”.

* Xem http://duthaoonline.quochoi.vn/Pages/dsduthao/chitietduthao.aspx?id=1773.
4 Bao cao giai trinh, tiép thu, chinh 1y du an Luat Doanh nghiép (sita doi), http://duthaoonline.quochoi.vn/
Pages/dsduthao/chitietduthao.aspx?id=1773, truy cap ngay 20/8/2020.

5 Khoan 2 Diéu 115 Luét Doanh nghiép nam 2020.

¢ https://baodautu.vn/xung-quanh-quyen-co-dong-yeu-cau-giu-co-phieu-toi-thieu-6-thang-moi-duoc-ung-cu

-vao-hdqt-con-can-thiet-d116898.html.
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Thir hai, cdch tinh thoi han yéu cau hiy
bé nghi quyét ciia Pai hoi dong co dong

Theo quy dinh tai Piéu 147 Luat Doanh
nghiép nim 2014 vé yéu cau hiy bo nghi
quyét cia DPHDCD thi trong thoi han 90 ngay,
ké tir ngay nhan dugc bién ban hop PHPCD
hoc bién ban két qua kiém phiéu lay y kién
DHDCP, ¢ dong, nhém cd dong quy dinh tal
khoan 2 Piéu 114 Luat nay c6 quyén yéu cau
Toa an hoac Trong tai xem xét, hiy bo nghi
quyét hodc mot phan ndi dung nghi quyét ciia
DHDCD. Nhu vay, thoi han 90 ngay nay dugc
tinh ké tir ngay c6 dong/nhém cd déng nhan
dugc mot trong s6 cac loai van ban sau: bién
ban hop PHPCP, bién ban két qua kiém phiéu
ldy ¥ kien PHPCP. Tuy nhién, Luat Doanh
nghiép nam 2014 chi tinh tir thoi diém nhan
duoc bién ban, bo sot di loai van ban khac
kha quan trong 13 nghi quyét, vi mot sé cong
ty chi giri nghi quyét chir khong giri bién ban,
thi c6 dong chua thé phat sinh duoc quyén yéu
cau hiy bo nghi quyét cia PHDCD. Vi thé,
trong truong hop nay khong hop 1y va luat
cling khong quy dinh hau qua phap ly cta viéc
khéng c6 bién ban hop PHPCPD. Cu thé 1a nghi
quyét cia PHDPCD va HPQT c6 gia tri phap 1y
khong néu bién ban hop khong duoc 1ap va luu
tri”. Pé khic phuc tinh trang d6, Luat Doanh
nghiép nam 2020% da bo sung thém mot loai
tai liéu khac 14 nghi quyét cia PHDCD. Piéu
nay c6 nghia 1a trong thoi han 90 ngay ké tir
ngay nhan dugc mot trong ba loai giéy to: nghi
quyét, bién ban hop PHPCD hoic bién ban két
qué kiém phiéu, thi c¢6 dong c6 quyén yéu cau
Toa 4n, Trong tai xem xét, hity bo nghi quyét
cia DPHPCD néu dap tng duoc nhimg diéu

THUC TIEN PHAP LUAT

kién tai Diéu 151 va khoan 2 Diéu 152 Luat
Doanh nghi¢p nam 2020. Ngoai ra, thuong thi
sau khi bé mac hop PHDPCD, cong ty phai lap
hd so vé cudce hop dé luu trir. HO so gém: bién
ban hop PHDCD, phu luc danh sach cb dong
dang ky du hop, toan vin nghi quyét da duoc
thong qua va tai liéu lién quan gui kém theo
gidy thong bao moi hop®. Tuy theo dic diém
cua tung loai CTCP khéc nhau, c¢6 cong ty tach
bién ban hop DPHDCD va nghi quyét thanh hai
tai liéu khac nhau nhung ciing c6 nhiéu CTCP
g0p chung lai lam mot. Hon nita, viéc phan biét
hinh thirc giira nghi quyét cia PHDCD va bién
ban hién nay chua rd rang, nhidu doanh nghiép
1ap hai loai vin ban trén gan giéng nhau. Do
vay, dé dam bao quyén khoi kién t6t nhat cho
cd dong thi phap ludt doanh nghlep cho phep
khi c¢6 déng nhan dugce nghi quyét co quyén
khoi kién 1a hop ly.

Thir ba, diéu ki¢n hiiy b6 nghi quyét ciia
Dai hji dong cé dong

Theo quy dinh tai Piéu 147 Luat Doanh
nghiép nam 2014, chi can vi pham hinh thire,
thi c6 dong c6 quyén khoi kién yéu cau Toa
an hodc Trong tai xem xét huy bo nghi quyét
cua DPHDCD, khong phan biét do 1a vi pham
nghiém trong hay khong nghiém trong. Tuy
nhién, thuc té xét xt ciia Toa 4n cho théy, nghi
quyét cia DPHPCD bi huy bo kha nhidu va
nhiéu vu viéc chi 1a nhiing 18i vi pham khong
16n, nhung Tda an ciing chip nhan yéu cdu huy
b6 nghi quyét cia PHPCP, giy anh huong dén
hoat dong binh thuong cua CTCP, déng thoi
lam ting chi phi va mat thoi gian cua doanh
nghiép va cac ) dong. Do do, dé khic phuc

7 Truong Nhat Quang, Phap luat vé doanh nghiép cac van dé phap 1y co ban, Nxb. Dén tri, tr.307.

8 Xem Diéu 151 Luét Doanh nghiép nam 2020 vé& yéu cau hity bo nghi quyét cia PHPCD: “Trong thoi han
90 ngay ké tur ngay nhén dugc nghl quyét hodc bién ban hop DPHDCD hoic bién ban két qua klem phleu lay
¥ kién DPHDCP, ¢b dong, nhom cb dong quy dinh tai khoan 2 Diéu 115 cua Luat nay cé quyen yéu cau Toa
an hodc Trong tai xem xét, hity bo nghi quyét hodc mot phan ndi dung nghi quyét PHPCD. .

9 Ngd Huy Cwong, Gigo trinh Ludt Thuong mai phan chung va thwong nhan Nxb. Pai hoc Quéc gia Ha Noi,

tr.247.
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nhing thiéu sét cia Luat Doanh nghiép nim
2014, tai khoan 1 Diéu 151 Luét Doanh nghiép
nam 2020 quy dinh nhu sau: “Trong thoi han
90 ngay keé tir ngay nhan duoc nghi quyét hodc
bién ban hop PHPCD hoic bién ban két qua
kiém phiéu liy y kién PHDCD, ¢6 dong, nhom
¢6 dong quy dinh tai khoan 2 Diéu 115 cua
Luat ndy c6 quyén yéu cau Toa an hodc Trong
tai xem xét, hily bo nghi quyét hodc mot phan
ndi dung nghi quyét cia PHPCD trong cic
truong hop sau day:

1. Trinh tu, thi tuc triéu tap hop va ra quyét
dinh cia BPHDCD vi pham nghiém trong quy
dinh cua Luat nay va biéu 1é cong ty, tru
truong hop quy dinh tai khoan 2 Diéu 152 cua
Luat nay”.

Diéu nay c6 nghia 13, c6 doéng, nhom cd

déng chi c6 quyén khoi kién yéu cau hiy bo
nghi quyét cia PHDCP khi dap img mot trong
hai diéu kién: hinh thirc hodc noi dung. Vé mat
hinh thire, khi trinh ty, thu tuc triéu tap hop va
ra nghi quyét cia DPHPCD vi pham nghiém
trong Luat Doanh nghiép nam 2020 va Diéu 1&
cong ty. Tac gia cho ring, quy dinh méi nay 1a
mot diém tién bo ctia Luat Doanh nghiép nim
2020, vi nhitng vi pham khong dang ké vé mat
hinh thirc ma huy bé nghi quyét cia PHDCDH
thi that sy khong can thiét.
2. Mot s6 han ché, bit cip ciia quy dinh vé
huy bé nghi quyét ciia Pai hdi dong c6 dong
trong Luét Doanh nghiép nim 2020 va kién
nghi hoan thién

Thir nhét, tiéu chi xdc dinh vi pham
nghiém trong vé mdt hinh thirc

Mot van dé can duoc quan tam la xac dinh
tiéu chi vi pham nghiém trong vé mat hinh
thitc nhu thé nao 1a dung. Van dé nay chua
duoc Luat Doanh nam 2020 quy dinh 1o rang.
That vay, rat kho dé liét ké hét nhiing truong
hop nao dugc coi la vi pham nghiém trong
trong trinh ty, thu tuc triéu tap va ra nghi quyét
cia PHPCPD. Tuy nhién, chiing ta c6 thé giai
thich vi pham nghiém trong vé mat hinh thirc
dwa vao nguyén tic: nhiing vi pham d6 phai
lam thay ddi co ban noi dung nghi quyét cua
PHDCD, anh huong dén loi ich c¢6 dong va
cong ty.

Tham khao quy dinh trong B¢ Iuat Thuong
mai ctia Thd NhiKy: “mét nghi quyét PHDCD
s€ bi coi la v6 hiéu, ddac biét néu né (i) loai
b6 hodc han ché cac quyén cia cé dong nhuw
quyén tham dw dai héi, quyén c6 sé phiéu biéu
quyét nhdt dinh, quyén khoi kién va cdc quyén
khéng thé thiéu khdc do phdp ludt quy dinh,
(ii) han ché cdc quyén cia cé déng nhir quyén
théng tin, quyén kiém tra va kiém todn vieot
qua gioi han ma phap ludt cho phép, hodc (iii)
lam xdu di cdu triic co ban ciia CTCP hodc vi
pham nguyén tac bao vé von'°. Theo o, luat
khong liét ké hét cac truong hop coi 1a vi pham
nghiém trong hinh thtrc, nhung da dua ra mot
khung co ban cho cac thim phan d& ap dung.
Ngoai nhirng truong hop dac biét dugce liét ké
O trén thi cac Toa an linh hoat xét xtr. Tuwong
tu, phap luat ciia Trung Qudc ciing liét ké vai
truong hop bi coi 1a vi pham hinh thuc nhu:
thu tuc triéu tap dai hoi déng ) dong hodc
phuong thirc biéu quyét khong phu hop véi bat

1 Nguyén gbc: “Article 447 of the TCC, a general assembly resolution shall be deemed null and void
especially if it (i) eliminates or restricts shareholder rights such as the right to attend the general assembly,
to have certain number of votes, to file a lawsuit and other indispensable rights arising from the law, (ii)
restricts shareholder rights such as information, inspection and audit rights beyond the limits allowed by
the law, or (iii) deteriorates the fundamental structure of the joint stock company or violates the principle of
protection of capital”, http://www.erdem-erdem.av.tr/en/insights/null-and-void-resolutions-of-the-general-
assembly-in-joint-stock-companies, truy cap ngay 18/02/2022.
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ky luét, quy dinh hanh chinh hoic Diéu 1¢ cua
cong ty'l.

Do do, theo tac gia, Luat Doanh nghiép nam
2020 nén tiép can theo xu hudng liét ké cac
“truong hop cimg” vé vi pham hinh thuc, va dé
mo& mot phan cho cac tham phan linh hoat xét
xtr. Trén co s d0, cac cd dong hiéu & quyén
yéu cau khoi kién ciing nhu tham phan c6 co s&
phap 1y dua ra phan quyét nhit quan hon.

Thir hai, ¢ déng cé thim quyén yéu ciu
hiiy b6 nghi quyét Dai héi dong cé dong

Theo quy dinh, c6 déng hodc nhom cb dong
so hitu tir 05% tong s6 ¢ phan phd thong tré
1én hoac mat ty 1€ khac nho hon theo quy dinh
tai Didu 18 cong ty co6 quyén yéu cau Toa an
hodc Trong tai xem xét, hity bé nghi quyét hodc
mdt phan ndi dung nghi quyét cia PHPCD'2.
Tuy nhién, néu sau d6, chinh nhiing chu thé da
biéu quyét thong qua nghi quyét cia PHPCD
lai yéu cau huy bo phan ngi dung ma minh da
ddng ¥ tan thanh 12 mau thuin.

Theo phap luat thuong mai ciia Tho Nhi
Ky, ¢6 dong hodc nhom cb dong chi duoc yéu
cau huy bo nghi quyét cia PHDCD khi:

THUC TIEN PHAP LUAT

- C6 dong tham dy PHDCPD biéu quyét
khong dong ¥ véi nghi quyét cuaa DPHDCD
va ¢6 y kién phan dbi dugc ghi vao bién ban
dai hoi.

- C6 doéng cho rang cudc hop PHPCD
khong dugc triéu tap hop 1€; chuong trinh
dai hoi khong cong b theo quy dinh; ngudi
khong c6 thim quyén tham du cudc hop
PHDCD hoac dai dién ctia ho tham du dai hdi
va biéu quyét trong PHPCD; ho khong duoc
phép tham dy va biéu quyét trong PHDCD
ma khong co bat ky 1y do chinh dang nao va
nhitng diéu bat thuong néu trén cd hiéu luc
trong nghi quyét cia DPHDPCD thi ¢ dong co
quyén nop don khoi kién yéu cau huy bo nghi
quyét cia PHPCPD d6 bat ké ho c¢6 tham du
PHDCP va bo phiéu tiéu cuc hay khong'.
Diéu nay c6 nghia la trong qué trinh to chirc
hop PHDCD, c¢6 dong phat hién mot trong
cac vi pham trinh ty, thu tuc duoc liét ké thi
ho ¢6 quyén yéu cau huy bo nghi quyét cia
PHDCPD, bt ké ho c6 tham du dai hoi hay
¢6 v kién phan ddi duoc ghi trong bién ban
dai hoi. Néu xét vé vi pham ndi dung cua
nghi quyét cia PHDCD thi ¢6 dong chi duoc

" Nguyén goc: “Article 45 Rules for the General Meetings of Shareholders of Listed Companies

A resolution of the general meeting of shareholders shall be invalidated if it violates any of the laws or
administrative regulations.

If the procedures for convening the general meeting of shareholders or the voting method is no pursuant to
any of the laws, administrative regulations or the Articles of Association of the company, or the contents of
the resolution are not pursuant to the Articles of Association of the company, the shareholders may request
the people's court to cancel it within 60 days after the resolution is made”, http://www.asianlii.org/cn/legis/
cen/laws/rftgmosolc582/, truy cap ngay 18/02/2022.

12 Xem khoan 1 Diéu 151 va khoan 2 Diéu 115 Luét Doanh nghiép nam 2020.

13 Puge dich tir Diéu 446 cua Bo luét Thuong mai Thé Nhi Ky: “1. Shareholders who attended the general
assembly and cast a negative vote against the resolution and had their opposition recorded in the minutes of
the general assembly.

2. Shareholders claiming that the general assembly was not summoned duly, the agenda of the general
assembly was not announced as required, persons not authorized to attend the general assembly or their
representatives attended the general assembly and voted in the general assembly, they were not allowed
to attend and vote in the general assembly without any justifiable reason and that the above mentioned
irregularities were effective for the adoption of the general assembly resolution are authorized to file an
action for annulment regardless of whether they attended the general assembly or not and cast a negative
vote or not”’.
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quyén khoi kién huy bo nghi quyét khi ho
dd bo phiéu khong tan thanh va ¥ kién phan
ddi d6 duoc ghi vao bién ban cudc hop. Tac
gia cho rang, ddy la mot quy dinh phu hop,
lam gidm sd lugng viéc khai kién khong can
thiét. Vi vay, can stra lai Piéu 151 Luat Doanh
nghiép ndm 2020 theo hudng sau:

“Trong thoi han 90 ngay ké tir ngdy nhan
dugc nghi quyét hodc bién ban hop PHPCH
hodc bién ban két qua kiém phiéu 13y y kién
DHDCD, ¢6 dong, nhéom cd dong quy dinh
tai khoan 2 Piéu 115 cia Luat ndy va di bo
phiéu khong tan thanh va y kién phan déi dé
duoc ghi vao bién ban cudc hop DPHDCD thi
¢6 quyén yéu cau Toa an hodc Trong tai xem
xét, hity bo nghi quyét hodc mot phan ndi dung
nghi quyét cia PHDPCD trong cac truong hop
sau day:

1. Trinh ty, thu tuc triéu tap hop vara quyét
dinh cia BPHDCD vi pham nghiém trong quy
dinh cia Luat niy va Diéu 1& cong ty, trir
truong hop quy dinh tai khoan 2 Piéu 152 cta
Luat nay;

2. Noi dung nghi quyét vi pham phap luat
hodc Diéu 18 cong ty”.

Ngoai ra, theo phap ludt ciia Thd Nhi Ky:
cac co dong khoi kién yéu cau hay bo nghi
quyét cia PHPCP phai duy tri tu cach 1a “cd
d6ng” cho dén khi co quyét dinh cubi cing cua
toa 4n. Do do, cac ¢d dong mudn khéi kién bii
bo nghi quyét cua dai hoi d(‘Sng, ho khong dugc
chuyén nhuong toan b ¢6 phan ctia minh trong
qua trinh khoi kién cho dén khi toa an dua ra

quyét dinh cudi cing va néu khong, ho s& mat
tu cach 1a chu thé khoi kién'. Day 1a mot noi
dung tién bd va pht hgp ma phép luat doanh
nghiép Viét Nam nén tham khao. Vi khi ¢
dong d6 chuyén nhugng hét c6 phan cho nguoi
khac thi tu cach cd dong chim dut va chuyén
qua cho nguoi nhan chuyén nhuong. Hon nita,
loi ich c4 nhan khong gin két véi loi ich cong
ty nén ho s& khong hanh dong tét nhat cho sy
phat trién ciia cong ty.

Thir ba, mé réng chii thé cé thim quyén
yéu cau hiiy bé nghi quyét ciia Pai hpi dong
cé dong

Theo quy dinh tai Piéu 151 Luat Doanh
nghiép ndm 2020 thi chi c6 c6 dong, nhom
¢d dong quy dinh tai khoan 2 Piéu 115 méi
cb quyén yéu cau Toa an hodc Trong tai xem
xét, hity bo nghi quyét hodc mot phan ndi dung
nghi quyét cta Pai hoi dong c6 dong. Do do,
HDQT hoic thanh vién HPQT khéng c6 tham
quyén yéu cau huy bo nghi quyét ciaa PHPCD
mac du ho phat hién ra nhiing vi pham vé mat
hinh thirc hay noi dung trong nghi quyét cua
DHDCP va anh huong dén loi ich cong ty hodc
ca nhan thanh vién HDQT.

Khi tham khao phép ludt ctia Thd Nhi Ky',
HDPQT, voi tu cach 1a co quan cua CTCP, co
thé nop don yéu cau huy bo nghi quyét cua
DHDPCD ma khong phai tuan theo bat ky diéu
kién nao. Theo d6, Ban Giam dbc phai hop va
dua ra quyét dinh theo quy dinh tai Diéu 390
cia BO luat Thuong mai Tho Nhi Ky dé dua
ra quyét dinh vé vin dé nay. P4i véi thanh
vién HPQT, néu viéc thuc hién mot quyét dinh

4 Turkey: Annulment of General Assembly Decisions in Joint Stock Companies, https://www.mondaq.com/
turkey/shareholders/1077980/annulment-of-general-assembly-decisions-in-joint-stock-companies, truy cép

ngay 18/02/2022.

15 Puge dich tir Didu 446 cua Bo luat Thuong mai Thé Nhi Ky: “Based on the conditions laid down in the
Turkish Commercial Code, shareholders and the board of directors in its capacity as an organ of the company
and each of members of the board of director can request the annulment of the respective general assembly

resolution”.

40

NGHIEN cUV
LAP PHAP_/sc 13 (461) - T7/2022




dugc dua ra tai cudc hop PHDCD sé 1am phat
sinh trach nhiém ca nhan cua cac thanh vién
HDQT, thi mdi thanh vién HDQT c6 thé khai
kién dé bai bo quyét dinh c6 lién quan. Do do,
phap luat doanh nghiép cin mé rong chu thé
¢6 quyén yéu cau khoi kién yéu cau huy bo
nghi quyét cia PHDCD theo hudng cho phép
HDQT hoic bt ky thanh vién HDQT nao déu
¢6 thé ndp don kién yéu cau hity bo nghi quyét
cua bPHDCD.

Thir tw, can civ huy bé nghi quyét ciia Dai
hoi dong cé dong

Theo phap ludt doanh nghiép Viét Nam,
khi c6 dong, nhém cb dong phat hién ndi dung
nghi quyét cia PHDCP trai phap luat, diéu
1¢ cong ty thi ho c6 quyén khoi kién yéu ciu
huy bo nghi quyét d6. Nhing truong hop nghi
quyét cia DPHDCPD trai voi dao duc x3 hoi
thi toa an hay trong tai c¢6 tuyén vo hi¢u hay
khong? Van dé nay chua dugc Luat Doanh
nghiép nim 2020 quy dinh. Theo tac gia, néu
nghi quyét cia PHDPCP ban hanh trai dao
dtc x4 hoi thi can phai tuyén vo hiéu, cac cb
dong phai dugc khoi phyc lai vi tri cia minh
trude khi thong qua nghi quyét, nguoi quan 1y
CTCP khéng can thyc hién cac nodi dung trong
nghi quyét d6. Hon nita, trong cac nguyén
tac chung cua phap luat dan sy tai khoan 2
Piéu 3 Bo luat Dan sy nam 2015 quy dinh:
“Cé nhén, phap nhan xac lap, thuc hién, cham
dirt quyén, nghia vu din sy cia minh trén co
so tu do, tu nguyén cam két, thoa thuan. Moi
cam két, thoa thuan khong vi pham dicu cam
cua luat, khong trai dao dtrc xa hoi c6 hi¢u luc
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thyc hién ddi voi cac bén va phai duoc chii thé
khac ton trong”.

Theo phap luat ciia nudec Cong hoa Kosovo,
khi nghi quyét cia PHPCD trai voi dao dirc
xd hoi thi quyét dinh cia PHPCP d6 khong
hop 1. Quy dinh nay cho thiy khong nhiing
cd dong ma con 1a ngudi lao dong, chii no va
nhitng nguoi khac dugc bao vé. Thuc té, viéc
ban hanh nhiing nghi quyét tréi v6i dao dirc xa
hoi - 1a cac quyét dinh trai voi cac chuan muc
d3 xac dinh va quyét dinh d6 c6 anh hudng dén
loi ich va dao dac xa hoi'®

Tuong tu, theo Diéu 56 Luat Thuong mai
nam 1990 cia Romania, can cu huy bd nghi
quyét cia PHPCD c¢6 thé 1a vo hiéu tuyét dbi
khi noi dung nghi quyét vi pham cac quy tic
bao dam trat tu cong cong va loi ich chung
hodc v6 hiéu trong dbi khi vi pham cac quy tic
bao dam loi ich ca nhan cua cac ¢d dong cua
cong ty phan 16n c6 lién quan dén ¥ chi hoic
nang luc cta ¢ dong'”. Ngoai ra, phap luat Thd
Nhi Ky ciing c6 quy dinh twong tu, khi nghi
quyét cia PHDCD trai véi cac quy dinh bit
budc cua ludt hodc cac didu khoan cua hiép hoi,
dao dtrc, trat tu cong cong, quyén cua ca nhan
thi nghi quyét d6 khong c6 gia tri (Diéu 447 BO
luat Thuong mai va Diéu 27 B6 luat Nghia vu
Tho Nhi Ky)'s.

Tur tham khéo phéap luat nudc ngoai va phu
hop véi cac nguyén tic chung cia Bo luat Dan
su nam 2015, tic gia kién nghi can bd sung
vao khoan 2 Diéu 151 Luat Doanh nghiép nim
2020 thém mot can ctr dé Toa an hodc Trong
tai xem xét huy boé nghi quyét cia PHDCD 1a
nghi quyét do6 trai dao dtrc x4 hoi. W

16 Kemajl Ademaj (2015), Annulment of Assembly Joint Stock Company Decisions - Theory, Legislation and
Practice in the Republic of Kosovo, European Journal of Social Sciences May-August 2015, p.109.

7 Roxana - Mihaela CATEA (2017), Practical aspects regarding the claim for the annulment of the
resolutions of the general meeting of shareholders, from a subtantial and procedural perspective, Lex ET

Scientia International Journal, Vol. 2/2017, p.19.

Available at: http://lexetscientia.univnt.ro/download/601 LESIJ XXIV 2 2017 art.002.pdf
18 https://www.linkedin.com/pulse/invalidity-general-assembly-resolutions-hac%C4%B1-kara
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1. Tong quan vé xir phat vi pham hanh
chinh ddi véi cac hanh vi vi pham vé phong,

chéng dich

Tinh dén 6h sang ngay 02/06/2022, trén

Tém tit:

Hién nay, mac du dich bénh Covid-19 da dugc kiém soat nhung trong
tuong lai, cac loai dich bénh nguy hiém méi c6 thé xuét hién va bung
phét. Vi vay, can phai c6 nhing bién phép hiru hiéu dé phong, chéng.
Trong bdi canh d6, viéc hoan thién cac quy dinh vé phong, chéng dich
n6i chung, xtr phat vi pham hanh chinh d6i voi cac hanh vi vi pham vé
phong, chdng dich noi riéng ludn 1a can thiét.

Abstract:

Currently, although the Covid-19 epidemic has been controlled, in
general, there is still a trend of complicated developments. In the future,
new dangerous diseases may appear and break out, requiring effective
solutions for prevention and control. In that context, it is always
necessary to review and improve the legal provisions on epidemic
prevention and control in general and the regulations on sanctioning
administrative violations for violations on epidemic prevention and
control.

85.983.179 nguoi nhiém va 1.031.881 ngudi tir
vong. Ké dén, An Do 1a qubc gia c6 sb nguoi
nhidm Covid-19 nhiéu thir hai v6i 43.165.738
ngudi nhiém va 524.636 ngudi tir vong. Brazil

thé gioi da c6 228 qudc gia, viung lanh tho
ghi nhan ca mic Covid-19 (c6 533.219.718
ngudi mic bénh va cudp di sinh mang cua
khoang 6.314.870 bénh nhan trén thé gioi).
Tai thoi diém nay, Hoa Ky 1a nudc ¢6 sd lugng
ngudi nhiém Covid-19 nhiéu nhat thé gioi véi

xép thir ba véi 31.060.017 ngudi nhidm va
666.801 nguoi tir vong'?.

Dé tmg phé véi dich bénh Covid-19, nhiéu
qudc gia trén thé giGi di tuyén b tinh trang
khan cdp, dong thoi ban hanh nhiéu vin ban
quy pham phap luét ¢6 hiéu luc phép 1y cao dé

19 VnExpress.net (2022), Covid-19 trén thé gi6i, https://vnexpress.net/covid-19/covid-19-the-gioi.
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quy dinh cac bién phap manh mé& nham phong,
chéng dich bénh nguy hiém nay®. Tai Viét
Nam, ngay sau khi phat hién ca nhiém bénh
dau tién tai Bénh vién Chg Ray, Tp. Ho Chi
Minh (ngay 23/01/2020), Thu tuéng Chinh
phii d ban hanh Cong dién s6 121/CD-TTg
vé viéc phong, chéng dich bénh ho hip cip
do chung maoi cua vi rat Corona gay ra. Lién
tiép cac ngay 28/01/2020, 30/01/2020, Thu
tuéng Chinh phi di ban hanh Chi thi sé 05/
CT-TTg, Chi thi s6 06/CT-TTg, trong d6 quan
triét tinh than “chong dich nhw chong gidc”,
huy dong ca hé thong chinh tri vao cudc dé
phong, chéng dich.

Ngay 01/02/2020, Thu tuéng Chinh phua
ban hanh Quyét dinh sé 173/QD-TTg vé
viée cong bd dich viém duong hd hip cip do
Covid-19 gay ra?'. Bén ngay 27/3/2020, Thi
tuéng Chinh pha ban hanh Chi thi sé 15/CT-
TTg va ngay 31/3/2020 ban hanh Chi thi s6 16/
CT-TTg vé thuc hién cac bién phap cap bach
phong, chdng dich Covid-19. Tiép theo, ngay
01/4/2020, Thua tuéng Chinh phu ban hanh
Quyét dinh sé 447/QD-TTg vé viéc cong bd
dich Covid-19 trong pham vi toan qudc. Tir sau
khi c6 Chi thi s6 16/CT-TTg, cc co quan nha
nudc lai ban hanh nhiéu van ban phap luat méi
nham diéu chinh cac quan hé xa hoi phat sinh
trong giai doan phong, chéng dich?.

Bén canh viéc tuyén truyén, giao duc,
thuyét phuc ca nhan, t6 chirc ap dung céc bién
phap phong, chdng dich, cic co quan ¢ thim
quyén con ap dung cac bién phap cudng ché
manh mé ma xt phat VPHC dugc xem 1a mot
giai phap hitu hiéu. Cho dén nay, mic du dai
dich Covid-19 da duoc kiém soat nhung van
dang c6 xu hudng dién bién phirc tap. Trong
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tuong lai, cac loai dich bénh nguy hiém méi co
thé xut hién va bung phat (nhu bénh ddu mua
khi), doi héi phai c¢6 nhitng bién phap hitu hi¢u
dé phong, chdng. Trong bdi canh do, viéc hoan
thién cac quy dinh cta phap luat vé phong,
chéng dich néi chung va cac quy dinh vé xir
phat vi pham hanh chinh déi véi cac hanh vi
vi pham vé phong, chdng dich néi riéng luén
1a can thiét. Hién nay, xtr phat vi pham hanh
chinh d6i v6i cac hanh vi vi pham vé phong,
chéng dich dugc quy dinh trong Nghi dinh sb
117/2020/NB-CP da dugc sira ddi, bd sung boi
Nghi dinh sé 124/2021/ND-CP (Nghi dinh sb
117). Nghi dinh s6 117 quy dinh xtr phat vi
pham hanh chinh trong linh vuc y té déi véi
cac vi pham sau day:

- Vi pham quy dinh vé théng tin, gido duc
truyén théng trong phong, chong bénh truyén
nhiém;

- Vi pham cdc quy dinh vé vé sinh phong
bénh truyén nhiém;

- Vi pham quy dinh vé gidm sat bénh truyén
nhiém;

- Vi pham quy dinh vé bdo dam an toan sinh
hoc tai phong xét nghiém,

- Vi pham quy dinh vé sir dung vic xin, sinh
pham y té;

- Vi pham quy dinh vé phong ldy nhiém bénh
truyén nhiém tai co s¢ kham bénh, chita bénh

- Vi pham quy dinh vé cach ly y té, cuong
ché cach lyy 1é:

- Vi pham quy dinh vé dp dung bién phdp
chéng dich;

- Vi pham quy dinh vé kiém dich y té bién gidi;

- Vi pham quy dinh khdc vé y té di phong.

20 Bui Thu Hang (2020), Ban hanh van ban trong tinh trang khan cap nhin tir dich bénh Covid- 19, Tap chi

Nghién ciru 1ap phap, s6 4.

2 Theo Quyét dinh sb 173/QB-TTg thi dia diém va quy md xay ra dich 1a 03 tinh: Khanh Hoa, Vinh Phuc,

Thanh Héa (c6 6 truong hgp mic bénh).

2 Nguyén Nhat Khanh (2021), Mgt s6 vin d@é phdp 1y can hoan thién vé ban hanh van ban phdp ludt trong
phong, chong dich Covid - 19, Tap chi Phap luat va thyc tién, s6 47.
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Nhin chung, quy dinh vé xir phat vi pham

hanh chinh dbi véi cac hanh vi vi pham vé
phong, chdng dich kha cu thé va diy du, tao
co s¢ phap Iy thuan loi cho cong tac phong,
chéng dich bénh trong thoi gian qua. Bén canh
do, thyc tién trién khai thi hanh Luat Xir 1y vi
pham hanh chinh néi chung, Nghi dinh s6 117
noi riéng cho thay, bén canh nhimg két qua dat
dugc, cac quy dinh vé xtr phat vi pham hanh
chinh ddi véi cac hanh vi vi pham vé phong,
chéng dich con mot s bat cap, han ché gay anh
huéng dén cong tac phong, chdng dich bénh &
nudc ta trong thoi gian qua.
2. Nhirng bét cap, han ché trong cic quy
dinh vé xir phat vi pham hanh chinh déi véi
cac hanh vi vi pham vé phong, chong dich
va Kkién nghi

2.1. Vé chii thé bi xir phat vi pham hanh
chinh doi véi cdc hanh vi vi pham vé phong,
chéng dich

Theo quy dinh cua khoan 2 Diéu 2 Luat Xir
Iy vi pham hanh chinh nam 2012 da dugc stra
ddi, bod sung mot s6 diéu nim 2020 (Luat Xu
Iy VPHC), xur phat vi pham hanh chinh la viéc
nguwoi cé tham quyén xir phat dp dung hinh
thire xik phat, bién phap khdc phuc hdu qua doi
Véi cd nhan, té chive thuc hién hanh vi vi pham
hanh chinh theo quy dinh ciia phdp ludt vé xir
phat vi pham hanh chinh. Nhu vy, chi thé
VPHC trong moi linh vuc la ca nhan, td chuc.
Tuy nhién, theo quy dinh ctia Piéu 2 Nghi dinh
s6 117, ngoai ca nhan, td chire, chu thé VPHC
vé phong, chéng dich ¢6 thé 1a ho gia dinh, ho
kinh doanh. Khoéan 3 Piéu 2 Nghi dinh s6 117
quy dinh, h6 kinh doanh, h¢ gia dinh thuc hién
hanh vi VPHC vé phong, chdng dich bi xir phat
nhu dbi voi ca nhan vi pham.

Theo Tir dién Luat hoc thi ho gia dinh 1a
“tap hop nhom nguoi co quan hé hon nhan,
huyét thong va nuéi dwong”. Ho gia dinh
khong phai 1 ca nhan, ciing khong phai 13 t6
chuc; vi vay, Diéu 2 Nghi dinh s6 117 quy
dinh, h¢ gia dinh thuc hién VPHC vé phong
ch(fng dich bi xu phat nhu doi véi cd nhan vi
pham 1a khong phu hop véi Luat Xa 1y VPHC.

Bén canh d6, Piéu 2 Nghi dinh sé 117 con
quy dinh ddi twgng bi xir phat VPHC vé phong,
chéng dich 1a ho kinh doanh. Theo quy dinh
ctia Diéu 79 Nghi dinh s 01/2021/ND-CP, g
kinh doanh do mot ca nhdan hodc cac thanh
vién ho gia dinh dang ky thanh ldp va chiu
trach nhiém bc%ng toan bé tai san ciia minh doi
voi hoat dong kinh doanh cua ho; truong hop
cdac thanh vién ho gia dinh dang ky ho kinh
doanh thi ity quyén cho mét thanh vién lam dai
dién h¢ kinh doanh; ca nhan dang ky ho kinh
doanh, nguoi duoc cac thanh vién ho gia dinh
uy quyén lam dai dién hé kinh doanh la chii
hé kinh doanh. Nhu vay, c¢o hai loai h kinh
doanh: ho kinh doanh do mdt ¢4 nhan lam chu
hodc hg kinh doanh do céc thanh vién h gia
dinh 1am chu. Vi vay, trong mét s6 trudng hop,
ho kinh doanh c6 thé dugc hiéu 1a t6 chic chir
khong don thuan chi 1a ¢4 nhan?. Thyc tién cho
thy trong thoi gian qua, ho gia dinh, ho kinh
doanh thuong vi pham vé phong, chong dich
lién quan dén nhing hanh vi nhu “khéng thuc
hién quyét dinh ép dung bién phép tam dinh chi
hoat dong cua co so dich vu an ué’ng cong cong
c6 nguy co lam 1dy truyén bénh dich tai ving
cé dich”, “khong thie hién quyét dinh dp dung
bién phap cam kinh doanh, sir dung logi thuc
phdm la trung gian truyén bénh”, “khéng thuc
hién quyét dinh dp dung bién phdp han ché
tdp trung dong nguoi hodc tam dinh chi hoat

2 B Tu phép - Vién Khoa hoc phép 1y (2006), Ti dién Ludt hoc, Nxb. Tir dién Bach khoa va Nxb. Tu phép,

tr. 373.

24 Cao Vii Minh, “Nhitng néi dung can sira déi trong Ludt Xir Iy vi pham hanh chinh nam 2012”, Tap chi

Nha nude va phap luat, (1), nam 2019.
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dong kinh doanh, dich vu tgi noi cong cong”.
Nhu vay, truong hop hd kinh doanh do cac
thanh vién h¢ gia dinh lam chu cung c6 hanh
Vi “khéng thuc hién quyét dinh dp dung bién
phdp cam kinh doanh, sir dung loai thwe pham
la trung gian truyén bénh” thi cic co quan nha
nude s& xtr phat nhu thé nao? Néu xur phat ting
nguoi trong hd kinh doanh thi khong thuyét
phuc. Nguoc lai, néu chi xir phat h6 kinh doanh
bang mirc phat ctia ca nhén thi lai khéng phu
hop v6i nguyén tic “nhiéu nguoi cing thuc
hién mot hanh vi VPHC thi moi nguoi vi pham
déu bi xir phat vé hanh vi VPHC d@6” (khoan 1
Diéu 3 Luat X Iy VPHC).

Theo chung t6i, Chinh phu can xac dinh
d6i twong bi xu phat VPHC trong phong,
chéng dich mdt cach déng bo va chinh xac.
Theo d6, Nghi dinh s6 117 can thong nhat quy
dinh vé& d6i twong bi xtr phat trong Luat Xir
1y VPHC chi bao gébm ca nhan hodc to chirc.
Trong truong hop ho kinh doanh, ho gia dinh
¢6 nhiéu nguoi cung thuc hién mot VPHC vé
phong, chdng dich thi mdi nguoi vi pham déu
bi xir phat vé hanh vi VPHC d6. Quy dinh nay
s& tao ra cach ap dung phap luat thong nhét,
dong thoi ciing thuc hién dung nguyén tic xir
phat VPHC.

2.2. Vé hanh vi vi pham bi xiv phat vé
phong, chong dich

Thoi gian qua, khi dai dich Covid-19 bung
phat, cac co quan nha nudc ap dung cac bién
phap can thiét nhu gidn cach, cach ly, phong
téa... nham ngan chin dich bénh lay lan. Theo
d6, nguoi dan bat budc phai ¢ nha va chi ra
duong trong nhitng truong hop can thiét, co 1y
do chinh dang.

Trudce khi Nghi dinh s6 117 duoc ban hanh,
“hanh vi ra dwong khong co ly do chinh dang”
s& bi xir phat theo diém a khoan 1 Diéu 11 Nghi

THUC TIEN PHAP LUAT

dinh s6 176/2013/NB-CP (Nghi dinh s 176).
Theo d6, hanh vi “khong thuc hién bién phap
dé bdo vé ca nhan doi voi nguedi cé nguy co mdc
bénh dich theo hwéng dan cia cic co quan y
1é” s& bi phat tién tir 100.000 dong dén 300.000
d6ng. Nghi dinh s6 117 ¢6 hai diéu khoan lién
quan dén xur phat d6i véi “hanh vi ra dwong
khéng c6 1y do chinh déng”. Cu thé: (i) hanh
vi “khong thuc hién bién phdp bdo vé ca nhdn
doi véi ngueoi tham gia chong dich va ngieoi ¢é
nguy co mdc bénh dich theo hudng dan ciia co
quan y té” s& bi phat tién tir 1.000.000 dong
dén 3.000.000 dong (diém a khoan 1 Diéu 12);
(ii) hanh vi “khéng chdp hanh cdc bién phdp
phong, chong dich bénh truyén nhiém theo
Yéu cau ciia co quan, t6 chirc c6 tham quyén,
trir cdac truong hop da quy dinh cu thé tai mot
s6 diéu trong Nghi dinh nay” s& phat tién tir
5.000.000 dong dén 10.000.000 dong (khoan
2 Diéu 14)%.

Do vay, trén thuc t&, “hanh vi ra duong
khéng cé 1y do chinh dang” c6 thé bi xir phat
theo cach thirc rat tily nghi véi muc tién phat
ning nhe khac nhau. Nguoi c6 tham quyén co
thé ap dung diém a khoan 1 Piéu 12 Nghi dinh
sb 117 xir phat vé hanh vi “khong thuc hién
bién phdp bdo vé ca nhan doi véi nguoi tham
gia chéng dich va ngueoi cé nguy co mdc bénh
dich theo hwéng dan cia co quan y té” véi
muc tién phat (vi du 1a) 2.000.000 dong. Tuy
nhién, néu 4p dung khoan 2 Didu 14 Nghi dinh
s6 117 xur phat vé hanh vi “khéng chdp hanh
cde bién phdp phong, chong dich bénh truyén
nhiém theo yéu cau ciia co quan, t6 chirc cé
tham quyén, trir cdc truong hop da quy dinh
cu thé tai mét sé diéu trong Nghi dinh nay” thi
murc tién phat c6 thé cao hon rat nhiéu, vi du la
7.500.000 ddng. Mic du khoan 2 Diéu 14 Nghi
dinh s 117 ¢o quy dinh ngoai 1€ 1a “#rer cac
truong hop da quy dinh cu thé tai mét s6 diéu

25 Thai Thi Tuyét Dung (2021), Xtz phat vi pham hanh chinh d6i véi cac hanh vi vi pham trong béi canh ngan
chan dich bénh Covid - 19 o Viét Nam, Tap chi Nghién ctru 1ap phap, s 9.
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trong Nghi dinh nay”, nhung do diém a khoan
1 Didu 12 Nghj dinh s 117 khong quy dinh cu
thé “hanh vi ra dwong khéng c6 1y do chinh
ddng” chic chan bi xtr phat theo diéu khoan
nay. Do d6, ngudi co6 thim quyén ap dung
khoan 2 Diéu 14 Nghi dinh sé 117 dé xir phat
“hanh vi ra dwong khong co Iy do chinh dang”
thi ciing khong thé cho rang viéc xir phat nay 1a
khong hop phap.

Hién nay, Chinh phu da ban hanh Nghi dinh
s6 124/2021/ND-CP dé sira d6i, bo sung Nghi
dinh s6 117. Theo Nghi dinh s 124/2021/ND-
CP thi hanh vi khong thuc hién bién phap bao
vé ca nhan ddi v6i ngudi tham gia chdng dich
va ngudi ¢6 nguy co mic bénh dich theo hudéng
dan cua co quan y té, bao gdm deo khau trang,
sat khuan, giit khoang cach, khai bao y té va
cac bién phap khac. Nhu vay, Nghi dinh $6
124/2021/ND-CP di chi tiét hoa nhimg hanh vi
vi pham 13 “khéng deo khdu trang, khéng sdt
khudn, khéng giiv khoang cdch, khéng khai bdo
y té”. Tuy nhién, diém bét hop 1y 1a sau khi liét
ké mot loat cac hanh vi thi van ga"m thém cum
to “va cac bién phap khac”. Cach quy dinh
nhu trén tao ra sy mau thuan vé tinh hop phap
va tinh hop 1y trong mot quyét dinh quan 1y nha
nude ciia Chinh pht?. Sy mau thuin nay tiép
tuc gay ra nhiing tranh cai la “hanh vi ra duong
khong co Iy do chinh dang” sé& bi xu phat theo
Diéu 12 hay Diéu 14 ctia Nghi dinh s6 117.

Piém ¢ khoan 1 biéu 4 Nghi dinh sb
118/2021/NB-CP dua ra cac yéu cau can phai
tuan thu khi quy dinh vé VPHC. Mot trong
cac yéu cdu can dugce tuan thu 1a “VPHC phdi
dwoc mo ta ro rang, cu thé dé cé thé xdc dinh
va xw phat dwoc trong thuc tién”. Cum tir “va
cac bién phap khac’ 1a mot quy dinh khong rd

rang va h¢ qua la sé gay ra kho khan trong qua
trinh 4p dung phép luat. Do d6, Chinh phu can
bdi bo cum tir ndy dé quy dinh cu thé nhiing
hanh vi khéng thuc hién bién phap bao v¢ ca
nhan d6i véi nguoi tham gia chdng dich va
ngudi co nguy co méc bénh dich theo hudng
dan cta co quan y té. Theo do, ¢6 thé bo sung
nhiing vi pham phd bién nhu “ra dieong khéng
co Iy do chinh dang” vao nhom hanh vi nay
lam can ctr cho viéc xur phat. Nguoc lai, néu
khong b6 sung vao Piéu 12 Nghi dinh sb 117
thi “hanh vi ra duong khong co ly do chinh
dang” phai xtr phat theo khoan 2 Diéu 14 Nghi
dinh s6 117.

2.3. Vé bign phdp khic phuc hiu qud
trong xii phat vi pham hanh chinh vé phong,
chéng dich

Dé kiém soat va phong ngira dich bénh,
c4c co quan nha nude tién hanh bién phap
xét nghiém cong dong dé truy vét, sang loc,
boc tach cac ca nhidém ra khoi cong dong. Tuy
nhién, mot sd nguoi dan van con e ngai vi s¢
lay nhiém trong qua trinh 14y mau xét nghiém,
tir d6 né tranh, tir ch6i khong tham gia xét
nghiém. Pon ctr 1a truong hgp mot nguoi phu
nli ngu chung cu Ehome 4 (phuong Vinh Phu,
thanh phd Thuan An, tinh Binh Duong) khéng
thuc hién xét nghiém theo yéu cau clia co quan
y té c6 thAm quyén vi cho rang minh 1a gido
vién Yoga nén biét tu cham soc va bao vé stre
khoe ciing nhu c6 thé ty xét nghiém & nha?’.
Trong truong hop nay, ngudi ¢6 thim quyén
chi ¢ thé xir phat ngudi vi pham véi mirc tién
phat tir 1.000.000 dong dén 3.000.000 dong vé
hanh vi “khong thuc hién xét nghiém theo yéu
cau ciia co quan y té cé tham quyén trong qud
trinh thuc hién giam sat bénh truyén nhiém”

26 Cao Vii Minh (2017), Quyét dinh quan Iy nha nuée ciia Chinh phii - Ly ludn va thue tién, Nxb. Chinh tri

qudc gia, tr. 199.

27 Tudi tré online, “Xir phat 2 triéu dong nguwoi phu nit bi cudng ché xét nghiém COVID-19”, ngay 5/10/2021,
https://tuoitre.vn/xu-phat-2-trieu-dong-nguoi-phu-nu-bi-cuong-che-xet-nghiem-covid-19-2021100

4234506034.htm, truy cap ngay 05/4/2022.
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theo diém a khoan 2 Diéu 7 Nghi dinh s6 117.
Tuy nhién, sau khi xtr phat xong thi nguoi co6
thim quyén ciing khong thé bit budc ngudi vi
pham phai xét nghiém theo yéu cau. Truong
hop sau khi bi xir phat ma chu thé nay tiép tuc
khong thyc hién xét nghiém thi lai ciu thanh
mot VPHC méi. Lic nay, co quan nha nuéde lai
XU phat vé hanh vi trén v6i mirc tién phat t6i da
12 3.000.000 dong vi c6 tinh tiét ting nang. Tuy
nhién, viéc xtr phat nay chi mang y nghia ran
de chir khong c6 kha ning khic phuc hau qua
xau do hanh vi vi pham gy ra. Do do, tac gia
kién nghi Chinh phti can b6 sung vao Nghi dinh
s6 117 bién phap khic phuc hau qua 1a “budc
phai tham gia xét nghiém bat budc” d6i véi vi
pham “khong thuwc hién xét nghiém theo yéu
cau ciia co quan y té ¢é tham quyén trong qud
trinh thuc hién giam sat bénh truyén nhiém”.
Co6 nhu vay, moi khéc phuc dugc nhiing hau
quéa xau do VPHC vé phong, chdng dich gay ra.

2.4. Vé viéc dp dung cdc nguyén tic xir
phat VPHC dbi véi cic VPHC vé phong,
chong dich vao thuc tién

Theo diém d khoan 1 Piéu 3 Luat Xur ly
VPHC thi “M¢t hanh vi VPHC chi bi xir phat
mot lan. Mot nguoi thuc hién nhiéu hanh vi
VPHC hodc VPHC nhiéu lan thi bi xir phat vé
tirng hanh vi vi pham”. Quy dinh nay rat rd
rang nhung hiéu va van dung hop 1y nguyén
tac nay trén thyc té 1a van dé hét strc kho khan.
Lam thé nao dé xac dinh d6 1a mot hanh vi hay
nhiéu hanh vi vi pham 1a didu khong don gian.

Pon cir, khi co quan nha nudc ¢ thim
quyén quyét dinh ap dung bién phap han ché
tap trung dong ngudi nhitng van c6 04 nguoi tu
tap uéng ruou va khong deo khau trang thi viéc
xtr phat s& giai quyét nhu thé nao?

C6 y kién cho rang trong truong hop nay,
ngudi co tham quyén chi xir phat vé hanh vi

THUC TIEN PHAP LUAT

“khéng thwc hién quyét dinh dp dung bién

phdp han ché tap trung dong nguoi” theo diém
¢ khoan 3 Piéu 12 Nghi dinh sb 117 vi viéc tap
trung udng rugu 1a hanh vi thoa man cac dau
hi¢u bi xtr phat con viéc khong deo khéu trang
chi 12 biéu hién cua viéc uéng ruou. Tuy nhién,
¢6 y kién cho rang trudng hop niy ngoai viéc
XU phat v& hanh vi vi pham quy dinh vé han ché
tap trung dong ngudi thi con bi xir phat vé hanh
vi khong deo khau trang theo diém a khoan 1
Diéu 12 Nghi dinh s6 117.

Viéc chi xtr phat hanh vi vi pham quy dinh
vé han ché tap trung déng ngudi, ma khong bi
xur phat vé& hanh vi khong deo khau trang thi c6
vé “khong cong bang” v6i nhitng truong hop
tap trung dong ngudi nhung ¢ deo khau trang.

Duéi goc d6 1y luan, moét VPHC c6 ciu
thanh tir bon yéu t6 1a mat khach quan, mat
chu quan, chu thé va khach thé. Do d6, hanh
vi cia mot chii thé dién ra cung mot thoi diém,
cing yéu t6 16i nhung chic chin khach thé
xam pham s€ c¢6 su khac nhau. Chinh vi khach
thé ciia VPHC bi x4m pham 13 khac nhau nén
s& céu thanh cac VPHC doc 1ap®. Hanh vi
vi pham quy dinh vé han ché tap trung dong
nguoi va hanh vi khong thuc hién bién phap
bao vé ca nhan ddi voi nguoi tham gia chdng
dich va ngudi ¢6 nguy co méc bénh dich theo
hudng dan cia co quan y té ¢ khach thé xam
pham khéc nhau. Do d6, trong trudong hop trén,
nguoi co thim quyén phai dong thoi xtr phat vé
hai hanh vi VPHC lién quan dén phong, chdng
dich. Tuy nhién, cach giai quyét nay chi mang
tinh chét hoc thuat va khong phai la chuan muyc
cho viéc ap dung phap luat. Chinh vi vay, cac
co quan nha nudc can thong nhit quan diém
dé huéng dan cho viéc ap dung phap luat, vira
thuc hién ding theo nguyén tic xtr phat VPHC,
ddng thoi cling bao dam viée xir phat khach
quan, cong bang, dung phap luat. B

28 Cao VU Minh (2020), Co s¢ xdy dung cdc tinh tiét giam nhe va tinh tiét tang nang trdach nhiém hanh chinh,

Tap chi Khoa hoc phap 1y, so 3.
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Tém tit:

Trong pham vi bai viét nay, tac gia tap trung phan tich mot s6 van dé phap ly
vé bao v¢ ngudi thir ba ngay tinh khi giao dich v6 hi¢u; chi ra mot s6 van dé
con bt cap trong quy dinh cua phép luat hién hanh vé co ché bao vé ngudi
thir ba ngay tinh khi giao dich vé hiéu; dong thoi kién nghi mot s giai phap
hoan thién phép luat.

Abstract:

Within the scope of this article, the author puts focuses on analysis of a number
of legal aspects on protection of the bona fide third parties under the case of
invalid transactions; gives out a number of shortcomings in the current legal
provisions on the mechanism to protect the bona fide third parties where the
transaction is invalid; and also proposes a number of recommendations for
further improvements of the related legal regulations.

1. Co sé phap ly vé bio vé ngudi thir ba ngay
tinh khi giao dich v hi¢u va thue tién xét xir

Diéu 133 B6 luat Dan sy (BLDS) ndm 2015
quy dinh:

“1. Truong hop giao dich dan sw vo hiéu
nhwng doi twong cia giao dich la tai san khong
phai dang ky di dwoc chuyén giao cho nguoi
thir ba ngay tinh thi giao dich dwoc xac lap, thuc
hién voi nguoi thir ba van cé hiéu luc, triv truong
hop quy dinh tai Diéu 167 ciia Bé ludt nay.

2. Truong hop giao dich dan sw vo hiéu
nhung tai san da dwoc dang ky tai co quan nha
niede c6 tham quyén, sau dé dwoc chuyén giao
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bang mét giao dich dan sw khdc cho nguoi
thir ba ngay tinh va nguoi nay cdan cir vao viéc
dang ky do ma xac lap, thuc hién giao dich thi
giao dich do khong bi vo hiéu.

Truong hop tai san phai dang ky ma chua
dwge dang ky tai co quan nha nudée cé tham
quyén thi giao dich dan sw véi ngueoi thir ba bi
Vo hiéu, tru truong hop nguoi thir ba ngay tinh
nhdn dwoe tai san nay thong qua ban ddu gia
tai t6 chire c6 tham quyén hodc giao dich voi
nguwoi ma theo ban dn, quyét dinh ciia co quan
nha nuée cé tham quyén la chii sé hiru tdi san
nhing sau @6 chii thé nay khéng phai la chii s¢
hitu tai san do ban dn, quyét dinh bi hiy, sira.



3. Chii s6 hitu khéng cé quyén doi lai tai
sdn tir ngueoi thir ba ngay tinh, néu giao dich
dan sy voi nguoi nay khong bi vo hiéu theo
quy dinh tai khodn 2 Piéu nay nhung cé quyén
khoi kién, yéu cau chii thé ¢é 16i dan dén viéc
giao dich dwoc xdc lap voi nguoi thir ba phdai
hoan tra nhitng chi phi hop 1y va boi thuwong
thiét hai”.

Quy dinh nay cho thiy, truong hop giao dich
dan sy v6 hiéu nhung dbi tuong cua giao dich
1a tai san khong phai dang ky da dugc chuyén
giao cho nguoi thr ba ngay tinh thi giao dich
duogc xac lap, thyc hién vdi nguoi thir ba ngay
tinh van phat sinh hiéu lyc, trir truong hop: (i)
nguoi thir ba xac 1ap giao dich voi nguoi khong
c¢6 quyén dinh doan tai san thong qua hop dong
khong c¢6 dén bu, hodc (ii) hop ddong co dén
bu nhung dong san d6 bi 1§y cép, bi mét hodc
truong hop khac bi chiém hiru ngoai ¥ chi cua
chu s¢ hiru.

Dbi voi giao dich lién quan dén tai san phai
dang ky dugc quy dinh tai khoan 2 Diéu 133
BLDS nam 2015, tai doan thir nhit cta khoan
nay quy dinh néu nguoi thir ba ngay tinh xac
1ap, thuc hién giao dich c6 ddi tuong 1a tai san
da duogc dang ki hop phap, thi méc du giao dich
trude do bi vo hiéu nhung giao dich cua nguoi
thir ba ngay tinh trong truong hop niy van phat
sinh hi¢u luc, dugc phap luat bao vé, cong nhan.
Quy dinh nay 1a hop 1y, boi néu khong bao vé
nguoi thir ba ngay tinh trong trudng hop nay,
thi viéc dang ky tai san tai co quan nha nudc co
tham quyén s& khong c6 nhidu y nghia, gia tri vé
mit phap 1y, din dén viéc dang ky chi mang tinh
hinh thtrc ma khong c6 gia tri rang budc phap Iy
khi cac bén thyc hién thu tuc dang ky nay.

Trong thyc tién xét xir, Tod 4n ciing cong
nhan nhitng giao dich nay. Chang han, theo Ban
an 20/2019/DS-PT ngay 31/05/2019 cua Toa an
nhan dan tinh Ninh Thuan vé viéc “doi lai tai san
1a nha va quyén st dung dat; yéu cau bdi thuong
thiét hai do tai san bi xdm pham” thi vi¢c ba C
da dugc cap gidy chirng nhan quyén st dung dat,
sau d6 ba H cin ctr vao viéc ba C duoc cap gidy
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chimg nhan nén da ky hop dong chuyén nhuong
theo diing quy dinh va ba H ciing da dugc cip
gidy chimg nhan quyén str dung dét. Vi vay, Toa
an da cong nhan giao dich nay gilia ba C va ba
H. Hoic theo Ban an s6 543/2020/DSPT ngay
19/6/2020 ciia Toan 4n nhan dan Thanh phd H6
Chi Minh vé viéc “Doi lai tai san va yéu cau huy
hop ddng chuyén nhuong quyén sir dung dat”,
Toa an cho ré“mg dé dam bao sy 6n dinh tai san
do nguoi thir ba ngay tinh dang chiém hitu va da
dang ky quyén str dung, nén an so tham khong
chap nhan khoi kién ctia ba Thuong vé viéc hay
b6 hop dong chuyén nhuong quyén st dung dat
gita ba Thuong véi ba Chau va hop dong giita
ba Chau voi ba D, 1a ¢6 co so. Bdi sau khi ba D
duogc cap gidy ching nhan quyén sir dung dat
da chuyén nhuong cho bén thir ba va sau d6 bén
thir ba lai chuyén nhuong tiép cho ngudi khéc.
Vi vay, trong truong hop nay, nguoi thir ba ngay
tinh x4c 1ap giao dich chuyén nhuong dwa vao
gidy chimg nhén ma céc chii thé trude duge cap
can duogc bao vé. Viéc bao vé nay la can thiét
nhim 6n dinh dwoc cac giao dich dan su va
khuyén khich cac bén tham gia vao cac giao luu
dan sy noéi chung, tao tién dé cho su phat trién
cua xa hoi.

Té1 doan thtr hai cling trong khoan 2 nay
quy dinh rang khi ngudi thir ba xéac lap, thuc
hién giao dich véi bén chua thyc hién hoan tat
thu tuc dang ky tai san tai co quan nha nudc co
thim quyén hay n6i cach khac chua dugc dimg
tén trén “gidy chirng nhan quyén sé hitu, quyén
st dung” thi giao dich cuia nguoi thir ba s€ bi
vO hiéu, tuy nhién s€ c6 hai truong hgp ngoai
18. Thit nhdt, néu nguoi thir ba ngay tinh nhan
duoc tai san théng qua ban déu gia tai td chirc
6 thdm quyén; Thir hai, ngudi thir ba giao dich
v6i ngudi ma theo ban an, quyét dinh cia co
quan nha nudc c6 thim quyén 1a chu s¢ hitu
tai san nhung sau d6 chu thé nay khong phai la
chu so hiru tai san do ban an, quyét dinh bi huy,
stua. Trong hai truong hop nay, giao dich cua
nguoi tho ba van phat sinh hiéu lyc va s€ duoc
phap ludt bao vé.
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Trong thuc tién xét xtr ctia Toa an, khi nguoi
thir ba ngay tinh thudc truong hop xac 1ap giao
dich véi ngudi ma theo ban an, quyét dinh cua
co quan nha nudc c¢6 tham quyén 1a cha sé hitu
tai san nhung sau dé ngudi nay khong phai la
chu s6 hitu tai san do ban an, quyét dinh bi hiy,
sta thi nguoi thor ba ngay tinh trong truong
hop nay s€ dugc phap luat bao ho va cong nhan
giao dich ma ho xac lap.

Nhu tai Ban an s 18/2017/DS-ST ngay
27/10/2017 cua TAND huyén DD, tinh Lam
Pong vé viéc “tranh chdp doi lai tai san la
quyén st dung dat, yéu cau huy hop dong
chuyén nhuong quyén sir dung dat va huy
gidy ching nhan QSD dat”, Toa an xac dinh
Chi X duoc cép gidy chimg nhan QSD dat hop
phap, can ctr theo quyét dinh cia ban an dan
sy phiic tham sb 121/DS-PT ngay 24/8/2009
ctia Toa 4n nhan déan tinh LAm Pdng. Sau do,
chi X ky hop ddng chuyén nhuong quyén sir
dung dién tich d4t noi trén cho anh C, chiT3 va
anh C, chi T3 da dugc UBND huyén DD cép
gidy chtng nhan QSD hai thira dit nay. Vi vy,
Toa an nhan dinh réng, anh C, chi T3 la nguoi
nhan chuyén nhuong cac thira dat cua chi X
ngay tinh va giao dich nay khong bi v hiéu.
Twong ty, tai Ban an s6 196/2017/HC-PT ngay
18/08/2017 cua Toa 4n nhan dan cép cao tai
Thanh phd H6 Chi Minh vé viéc “khiéu kién
hanh vi hanh chinh quan 1y dat dai”, thi viéc
UBND huyén Cai B¢, tinh Tién Giang cap gidy
ching nhan quyén st dung dit, dwa vao cac
ban an da c6 hiéu lyc phap luat 1a dung phap
luat vao thoi diém cap gidy chung nhan quyén
su dung dat d6 cho ba Dbang Thi T2, sau d6 ba
T2 ¢6 sang nhugng 01 dién tich d4t cho anh B
Vin Q, chi Tran Thi Ngoc D va anh Q, chi D da
dugc Uy ban nhan dan huyén C cap gidy chimg
nhan quyén st dung dat. Nhu vay anh Q, chi D
duoc xem la nguoi thir ba ngay tinh nén phai

duoc bao vé theo quy dinh vé bao vé nguoi thu
ba ngay tinh khi giao dich dan su v6 hiéu.

BLDS niam 2015 di bd sung quy dinh chii s&
hitu c6 quyén khoi kién, yéu cau chu thé c6 15i
dan dén viée giao dich dugc xac lap voi nguoi
thir ba phai hoan tra nhimg chi phi hop 1y va boi
thuong thiét hai'. Thong thuong trong truong
hop ndy, chi s& hiru tai san s& yéu cau bén xéac
1ap thuc hién giao dich voi nguoi thir ba phai
hoan tra chi phi hop 1y va bdi thuong thiét hai
phét sinh néu c6. Theo Ban an s6 210/2020/DS-
PT ngay 28/9/2020 cta Toa an nhan dan cap
cao tai Pa Nang vé viéc “Tranh chép lién quan
dén yéu cau hiy di chiic, huy van ban khai nhan
thira ké, huy quyét dinh ca biét, yéu cau chia
thira ké theo phap luat va cong nhan hop dong
chuyén nhuong quyén st dung dat, cong nhan
quyén s& hitu nha, quyén sir dung dat”, Toa an
x4c dinh nhitng nguoi c6 16i tham gia xac 1ap
cac giao dich dan sy lam cho tai san thoat ly
khoi quyén sé hitu cia cac thira ké phai boi hoan
theo ty 1& 16i cho du 4.919.826.000 dong (theo
Ching thu Tham dinh gia s6 07/TDG-CT ngay
17/01/2019 ctia Cong ty c6 phan Tham dinh gia
va Dich vu tai chinh Pa Ning) dé chia thira ké
theo phép luat cho cac thira ké. Hodc Ban an s6
164/2020/DS-PT ngay 12/06/2020 cia Toa an
nhan dan cip cao tai Thanh phd HO6 Chi Minh
vé viéc “Tranh chép hop dong chuyén nhuong
quyén sur dung dat, hop dong mua ban tai san
va yéu cau huy gidy chirng nhan quyén st dung
dat” thi 6ng ND1, ba ND2 khong ¢ quyén doi
lai tai san tir Cong ty TNHH X. Tuy nhién, do
ba BP1 1a ngudi co 161 dan dén viéc giao dich
duogc xac 1ap voi nguoi thr ba nén budc ba Bb1
phai boi thudng thiét hai cho phia nguyén don
la 6ng NP1, ba NDb2.

Mic du chi so hitu c6 quyén khoi kién,
yéu cau chi thé co 16i dan dén viéc giao dich

! Khoan 3 Diéu 133 BLDS nam 2015 quy dinh: “3. Chii s& hitu khong c6 quyén doi lai tai san tir ngudi thir
ba ngay tinh, n€u giao dich dan sy v6i nguoi nay khong bi vo hiéu theo quy dinh tai khoan 2 Diu nay nhung
¢ quyén khoi kién, yéu cau chu thé c6 16i dan dén viée giao dich duge xac lap véi ngudi thir ba phai hoan

tra nhitng chi phi hop 1y va bdi thuong thiét hai”.
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dugc xac 1ap voi nguoi thir ba phai hoan tra
nhitng chi phi hop 1y va boi thuong thiét hai;
tuy nhién, trén thyc té c6 nhidu chu thé 6 lién
quan dén qua trinh x4c 1ap thyuc hién giao dich
v6i nguoi thir ba nhu t6 chirc hanh nghé cong
ching, cong chung vién, co quan cip gidy
ching nhén...
2. Mt s6 bat cip trong quy dinh ciia phap
luit vé bio vé nguoi thir ba ngay tinh khi
giao dich v hiéu va kién nghi

2.1. Xdc dinh ngwoi thir ba ngay tinh khi
giao dich vo hié¢u

BLDS nidm 2015 quy dinh vé bao vé ngudi
thtr ba ngay tinh khi giao dich dan sy vo hiéu,
tuy nhién hiéu thé nao cho ding “nguoi thir ba
ngay tinh” van chua duge BLDS hién hanh lam
sang to. Trudc day, BLDS nam 2005 quy dinh
vé ngudi chiém hitu khong ¢ can ctr phap luat
nhung ngay tinh, theo d6 “ngudi chiém hiru tai
san khong c6 can cir phap luat nhung ngay tinh
1a nguoi chiém hitu ma khong biét va khong
thé biét viéc chiém hiru tai san d6 1a khong co
cin ctr phap luat” (Piéu 189). Téi BLDS nim
2015, khong con gilt quy dinh nay nhung dua
ra dinh nghia vé chiém hiru ngay tinh, “la viéc
chiém hiru ma nguoi chiém hiru c6 can ctr dé
tin ring minh c¢6 quyén d6i véi tai san dang
chiém hiru” (Piéu 180); tuy nhién, thé nao l1a
nguoi thor ba ngay tinh thi BLDS nam 2015
van chua quy dinh 13 rang. Cé quan diém cho
rang, “ngudi thir ba xac lap giao dich phai ngay
tinh. Ttrc 1a trong trudng hop nay, ngudi thir ba
khong biét hodc khong thé biét ring minh tham
gia giao dich dan su voi nguoi khong ¢ quyén
dinh doat tai san, hodc ddi tuong cua giao dich
lién quan dén giao dich trudc d6” hodc “chi
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dugc coi la ngay tinh khi nguoi thir ba nhan
duogc tai san hoac giao dich voi nguoi ma theo
ban an, quyét dinh cua co quan nha nudc co
tham quyén nguoi thuc hién giao dich dan su
la chu s& hitu tai sén nhung sau d6 ban an hay
quyét dinh lai bi huy, bi stra™.

Thye tién xét xir ctia Toa an cho thiy, trong
mot sd truong hop ngudi the ba 1a ngudi
“khong thé biét va khong c6 nghia vu kiém tra
tinh hop phap cua gidy ching nhan quyén sir
dung d4t” thi duoc coi 1a ngay tinh. Vi dy, Ban
an ctia Toa an nhan déan cap cao tai Pa Nang?,
“viéc ong Lé Minh H di duoc cip Gidy ching
nhan quyén sir dung dat sé6 AO 769121 ngay
12/5/2009 va khi 6ng H giao dich v&i Ngan
hang Thuong mai ¢6 phan A - Chi nhanh Pik
Lak thi Ngan hang Thuong mai c6 phan A -
Chi nhanh Dik Lik khong thé biét va khong
c¢6 nghia vu kiém tra tinh hop phap cua Gidy
chtng nhan quyén sir dung dat s6 AO 769121
ngay 12/5/2009 da cap cho ong H. Cho nén,
theo quy dinh tai khoan 2 Diéu 138 B¢ luat dan
su nam 2005 cling nhu quy dinh tai khoan 2
Diéu 133 B¢ luat dan sy nim 2015 vé: “Bio
vé quyén loi cua ngudi thir ba ngay tinh khi
giao dich dan su vo hi¢u” thi giao dich “hgp
dong thé chap tai san” giita 6ng Lé Minh H véi
Ngan hang Thuong mai ¢6 phan A - Chi nhénh
Pik Lak 1a giao dich hop phap va Ngéan hang
Thuong mai ¢6 phan A - Chi nhanh Pak Lik la
“ngudi thir ba ngay tinh” can phai duoc bao vé
va khong bi v6 hiéu™. Theo Toa an nhan dan
cap cao tai Pa Ning thi Ngan hang Thuong
mai c6 phan A - Chi nhanh Pik Lik khong thé
biét va khong c6 nghia vu kiém tra tinh hop
phap ciia Gidy ching nhan quyén sir dung dat

> Hoang Thé Lién (Chu bién), Binh lugn khoa hoc B¢ ludt dén s nam 2005 (Tgp I) Phan thir nhdt: Nhiing
quy dinh chung, Phan thur hai: Tai san va quyén so hivu (tdai ban co swa doi, bo sung), Nxb. Chinh tri Quoc

gia, nam 2013, tr. 333, 334.

3 Ban 4n 128/2019/DS-PT ngay 13/08/2019 ciia Toa an nhan dén cép cao tai Pa Ning vé viéc “tranh chip
quyeén st dung dat va yéu cau huy giay chiing nhan quyén st dung dat”, https://congbobanan.toaan.gov.

vn/2ta344587t1cvn/chi-tiet-ban-an.

4 Ban 4n 128/2019/DS-PT ngay 13/08/2019 ciia Toa an nhéan dén cép cao tai Pa Ning vé viéc “tranh chip
quyén st dung dat va yéu cau huy giay chung nhan quyén su dung dat”.
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s6 AO 769121 ngay 12/5/2009 da cap cho ong
H nén truong hop nay, Ngan hang Thuong mai
¢d phan A - Chi nhanh Pik Lik duoc coi la
ngay tinh.

Y kién khéc cho rang, “trong thuc té, nguoi
xéac 1ap v6i nguoi duoc cip gidy chimg nhan
quyén str dung dat dugc coi la ngay tinh cho
du giao dich ma nguoi duoc cp gidy xac nhan
trude d6 (dé tir 46 duoc cip gidy chimg nhan) bi
tuyen bb v6 hidu” hodc “theo Toa 4n nhan dan
ti cao, mot nguoi duge xac dinh 1a “ngay tinh”
khi nhan dugc tai san thong qua giao dich voi
ngudi ma theo ban an, quyét dinh ctia co quan
nha nudc c6 tham quyén 1a chi s¢ hitu tai san
nhung sau d6 nguoi nay khong phai la chu so
hiru tai san do ban an, quyét dinh bi huy, stra™.

C0 thé thay, hién nay c6 nhiéu cach hiéu vé
nguodi tht ba ngay tinh gitta 1y luan va trong
thuc tién xét xur ctia Toa an, vi vay can ¢6 van
ban huéng din dé thong nhit cach hiéu va
dudng 161 xét xtr gitra cac cap Toa an.

2.2. Thudt ngiv “chuyén giao” tai khodn 2
Diéu 133 BLDS nam 2015

Khoan 2 Piéu 133 BLDS nam 2015 quy
dinh: “Truong hop giao dich dan sw vo hiéu
nhung tai san da dwoc dang ky tai co quan nha
nude cé tham quyén, sau dé dwoc chuyén giao
bang mét giao dich dan si khdc cho nguoi
thir ba ngay tinh va nguoi nay can cw vao viéc
dang ky do ma xac lap, thuc hién giao dich thi
giao dich do khong bj vo hi¢u”. Thong thuong
chuyén giao dugc hiéu 1a viéc chu sé hitu hodc
cha sir dung chuyén giao quyén so hitu hodc
quyén sir dung tai san ctia minh cho ngudi khac,
lac nay chii thé duge chuyén giao s& cb toan
quyén dinh doat tai san nay. Vi du: A chuyén
giao chiéc xe gin may cho B, tirc 1a hai bén da
thue hién thd tuc mua ban va hoan thanh viéc
dang ky tai co quan c6 tham quyén, liac nay B

s€ duogc toan quyén dinh doat tai san nay. Hoac
C chuyén giao quyén sir dung dit cho D, nghia
13 hai bén di hoan tat thi tuc chuyén nhuong/
tang cho tai t6 chirc hanh nghé cong chimg va
D da duoc co quan c6 thim quyén cip gidy
ching nhan quyén sir dung dat.

Tuy nhién, trong thuc té c6 nhiéu truong
hop, cac bén thuc hién cac giao dich khong co
tinh chat “chuyén giao” ma chi mang tinh chat
“dang ky”, dién hinh nhu cac giao dich bao
dam nhu thé chap, cAm cb... Vay trong trudng
hop giao dich mang tinh chat “ding ky” nay
chi thé tham gia giao dich c6 dugc bao vé va
duoc coi 1a bén thtr ba ngay tinh khong.

Theo mot s nha nghién ctru, “thuat ngir
“dang ky” can duoc hiéu theo nghia rong, bao
gom tai san theo quy dinh phéi duoc cap gidy
chu’ng nhan quyén s& hiru, quyén sir dung (tae
gidy x4c nhan nguoi ding tén trong gidy 14 chu
sO hitu)....“Pang ky” con bao gdm nhiing tai
san theo quy dinh cﬁa phap luat dugc co quan
¢6 tham quyén cap gidy dang ky, 10a1 gidy nay
khong phai 1a gidy chimg nhan quyén s hitu,
nhung ciing c6 gia tri chung minh (xét dudi goc
d6 phap 1y) nguoi ding tén trong gidy dang ky
1a chii s¢ hiru” va “c6 thé nhan thay muc dich
cua quy dinh mai tai doan mot khoan 2 Diéu
133 Bo ludt Dan sy nam 2015 1a nham bao vé
nguoi tht ba ngay tinh, ma trong quan hé bao
dam ciing dugc hinh thanh trén co so giao dich,
nguoi thu ba ngay tinh trong giao dich bao dam
cling tuong tu nhu nguoi thir ba ngay tinh trong
giao dich mua ban, chuyén nhugng nén khong
c6 ly do gi khong dugc Bo ludt Dan sy nam
2015 bao v&*

Trong thyc tién xét xtr, Toa an nhan dan cap
cao tai Pa Nang nhan dinh réng “viéc ong Lé
Minh H da dugc cdp Gidy ching nhan quyén
sir dung dat s6 AO 769121 ngay 12/5/2009 va

5P Van Dai, T ap 2 - Luat Hop déng Viét Nam, Ban an va Binh lugn ban an (Sach chuyén khao, xudt ban

lan thir bay), Nxb. Lao dong, nam 2018, tr. 111, 115.

¢ Tuong Duy Luong, Phdp ludt dén sw va thuc tién xét xir (tdi ban lan thir nam, c6 sira doi bé sung), Nxb.

Chinh tri Quéc gia sy that, nam 2019, tr. 110, 111.
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khi 6ng H giao dich véi Ngan hang Thuong
mai c6 phan A - Chi nhanh Pak Lik thi Ngan
hang Thuong mai c¢6 phan A - Chi nhanh Pak
Lik khong thé biét va khong c6 nghia vy kiém
tra tinh hop phap ciia Gidy ching nhan quyén
sit dung dit s6 AO 769121 ngay 12/5/2009
da cap cho 6ng H. Cho nén, theo quy dinh tai
khoan 2 Diéu 138 Bo luat dan sy nim 2005
ciing nhu quy dinh tai khoan 2 Diéu 133 B
luat dan sy nam 2015 vé: “Bao vé quyén loi
cua nguoi thir ba ngay tinh khi giao dich dan
su v hiéu” thi giao dich “hop dong thé chip
tai san” gitta 6ng Lé Minh H vdi Ngan hang
Thwong mai c¢6 phan A - Chi nhanh Pik Lik 1a
giao dich hop phap va Ngan hang Thuong mai
c¢b phan A - Chi nhanh Pik Lik 1a “nguoi thir
ba ngay tinh” can phai duoc bao vé va khong
bi vO hi¢u; nguyén don va nhiing nguoi thira
ké quyén nghia vu cta nguyén don khong co
quyén doi lai quyén str dung dat va tai san gin
lién tai thira dét s6 44, to ban do s6 5, dién tich
387m2 dang tranh chap va khong thé huy gidy
ching nhan quyén st dung dat sb AO 769121
ngdy 12/5/2009 ma phai dé xir 1y, thu hdi no
vay cho Ngin hang Thuong mai ¢6 phan A -
Chi nhanh Pik Lik’. Toa an cho rang giao
dich “hop dong thé chip tai san” giita 6ng Lé
Minh H v6i Ngan hang Thuong mai ¢ phan A
- Chi nhanh Piak Lik 1a giao dich hop phép va
Ngan hang Thuong mai ¢6 phan A - Chi nhanh
Pik Lik 14 “nguoi thir ba ngay tinh” can phai
dugc bao v€ va khong bi vé hiéu. Nhu vay,
trong truong hop nay Toa an xéac dinh giao dich
mang tinh chat “dang ky” (hop dong thé chap
tai san) ciing s€ ap dung cho truong hop bao vé
nguoi tht ba ngay tinh.

Tac gia cho rang duong 16i xét xir ciia Toa
an 1a hop ly, boi quy dinh tai Didu 133 BLDS
nam 2015 1a bao vé cho nguoi tha ba ngay
tinh n6i chung va dugc hiéu theo nghia rong,
khong c6 1y do gi chi bao vé cho céc trudong
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hop giao dich mang tinh chat “chuyén giao”
(nhu mua ban/chuyén nhuong....) con cac
giao dich mang tinh chat “dang ky” (thé chép,
cam cd.. .) khéng duoc bao vé, c6 nhu vay méi
dam bao tinh cong bang cho cac chi thé tham
gia giao dich, 6n dinh cac giao dich dan su va
khuyén khich cac bén tham gia vao cac giao
dich néi chung.

2.3. Chii thé cé 16i khi giao dich vé hiéu

Tai khoan 3 Piéu 133 BLDS nam 2015 quy
dinh “chu s6 hitu khong c6 quyén doi lai tai san
tir ngudi thir ba ngay tinh, néu giao dich dan
su voi nguoi nay khong bi vo hi¢u theo quy
dinh tai khoan 2 Diéu nay nhung c6 quyén khai
kién, yéu cau chu thé co 16i din dén viéc giao
dich duoc xac 1ap voi nguoi thr ba phai hoan
tra nhitng chi phi hop 1y va bdi thuong thiét
hai”. Theo diéu khoan nay, chu s& hitu khong
¢6 quyén doi lai tai san tir nguoi thir ba ngay
tinh, néu giao dich dan su véi ngudi nay khong
bi v6 hiéu, nhung c6 quyén yéu cau chu thé c6
16i hoan tra chi phi, boi thuong. Tuy nhién, trén
thuc té, ngoai chu s¢ hitu tai san thi con c6 chu
sir dung tai san (trudong hop 1a quyén sir dung
dat), day 1a loai tai san co gia tri 16n va thuong
phat sinh tranh chép. Vay chu st dung dét c6
duogc yéu cau chu thé c6 16i hoan tra chi phi va
bdi thuong khong? BLDS nam 2015 hién tai
van chua quy dinh rd trong truong hop nay.

Vé “chii thé ¢ 1617, trong nhiéu truong hop,
chii thé ¢6 16i thong thuong 13 nguoi giao dich
véi nguoi thlr ba ngay tinh va chu so hiru s€
yéu cau ngudi nay hoan tra chi phi hop 1y hodc
bdi thudng thiét hai phat sinh. Tuy nhién, ngoai
chu thé nay ra, trong thuc té con ton tai nhimng
chu thé c6 lién quan khac nhu to chic hanh
nghé cong chimg, céng chung vién, cic co
quan cip gidy ching nhan quyén st hitu tai san
hodc quyén st dung dét,... Boi theo quy dinh,
nguoi thtr ba ngay tinh xac lap giao dich s€ can
ctr vao tai san da dugc dang ky tai co quan nha

7 Ban 4n 128/2019/DS-PT ngay 13/08/2019 ciia Toa an nhéan dén cép cao tai Pa Ning vé viéc “tranh chip
quyén st dung dat va yéu cau huy giay chung nhan quyén su dung dat”.
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nude c6 thim quyén dé xac lap thuc hién giao
dich, ma cac chu thé c6 lién quan nay s& tham
gia vao mot s6 qua trinh nhat dinh khi cac bén
xac lap thuc hién giao dich.

Ngoai mot sb bat cap néu trén, trong truong
hop nguoi thir ba ngay tinh nhan dugc tai san
thong qua ban dau gia tai to chic c6 tham
quyén. Tuy nhién sau d6, to chire ban dau gia vi
pham v& trinh ty, thi tuc d4u gia nhung khong
do 16 ctia ngudi thir ba ngay tinh thi ngudi nhan
duoc tai san c6 dugc bao vé hay khong? Quy
dinh hién tai van chua thyc su rd rang. Trong
thuc té, c6 khong it vu viéc bén nhén dugc tai
san thong qua d4u gia, nhung sau d6 cac bén co
lién quan khiéu kién vi cho rang c¢6 vi pham vé
trinh ty, thu tuc ddu gia, va quan diém xét xur
ctia cac Toa an ciing khong thong nhit. Pong
thoi doan 2 khoan 2 Diéu 133 BLDS nam 2015
quy dinh “truong hop tai san phai dang ky ma
chua dugc dang ky tai co quan nha nudc co
tham quyén thi giao dich dan su v6i nguoi thir
ba bi v0 hiéu, trir truong hop nguoi thir ba ngay
tinh nhan duoc tai san nay thong qua ban du
gia tai t chirc co tham quyén hodc giao dich
v6i nguoi ma theo ban an, quyét dinh cia co
quan nha nuéc co thdm quyén 1a cha so hitu
tai san nhung sau d6 chi thé nay khong phai la
chu s6 hitu tai san do ban an, quyét dinh bi hiy,
sira”. Trong tinh hudng nay, ban an (so tham
hodc phuc thdm), quyét dinh cta co quan nha
nude c6 tham quyén duoc hiéu 1a ban an da co
hiéu luc hay chua c6 hiéu lyc. V& nguyén tic,
cac ban an, quyét dinh ¢6 hiéu luc mdi duoc
thi hanh trén thuc té. Vi vy, can quy dinh rd 1a
ban an, quyét dinh ¢6 hiéu thi méi dam béo tinh
r0 rang, chat ch€ cua quy dinh phap luat.

2.4. Kién nghi

Mic di BLDS ndm 2015 d c6 nhiéu tién bo
trong quy dinh bao v¢ nguoi thlr ba ngay tinh.
Tuy nhién, cac quy dinh vé bao vé ngudi thir ba
ngay tinh khi giao dich dan sy vo hiéu tai Diéu
133 BLDS nam 2015 van con ton tai mot s6 bét
cap nhat dinh. Qua phan tich nhitng bat cap nay,
tac gia c6 mot s kién nghi nhu sau:

o4

NGHIEN cUV
LAP PHAP_/sc 13 (461) - T7/2022

Thir nhdt, dbi v6i nhitng vin dé ma BLDS
nam 2015 chua quy dinh that su rd rang va trén
thuc té cac Toa c6 cac quan diém xét xur khac
nhau thi Toa 4n nhan dén ti cao cin c6 vin ban
huéng dan dé thong nhét cach hiéu va duong
161 xét xt.

Thir hai, stta d6i BLDS nam 2015 hogc ban
hanh vin ban huéng dan vé truong hop nguoi
thir ba ngay tinh nhan duoc tai san thong qua to
chirc ban d4u gia nhung sau d6 phat hién trong
qué trinh ban dau gia c6 vi pham vé trinh tu,
thi tuc ban dau gia ma khong do 16i ciia ngudi
thir ba ngay tinh thi van nén cong nhan giao
dich cta nguoi thr ba ngay tinh trong truong
hop nay.

Thir ba, ban hanh vin ban huéng dan theo
huéng xac dinh rd “chi thé c6 16i” ¢6 trach
nhiém hoan tra chi phi hop 1y, boi thuong thiét
hai bao gdm ca cic bén c¢6 lién quan nhu t6
chtrc hanh nghé cong chimg, cong ching vién,
co quan c6 thim quyén trong viéc cap gidy
chtmg nhan quyén sir dung hodc s hitu tai san
dé nang cao trach nhiém hanh nghé, quan 1y
cling nhu cap gidy chig nhan cta co quan c6
tham quyén cho cac chii thé trong céc giao dich
dan sy; dong thoi bd sung chu thé co quyén
yéu cau hoan tra chi phi, bdi thuong thiét hai
1a “chu str dung” ngoai chu thé 14 “chu s& hitu”
trong khoan 3 Piéu 133 BLDS niam 2015.

Thir tw, stta ddi, bd sung doan 1 khoan
2 Piéu 133 BLDS nam 2015, thay cum tir
“chuyén giao” thanh cum tir “chuyén giao
hodc ding ky”, cu thé nhu sau: “truong hop
giao dich dan sy v6 hi¢u nhung tai san da duoc
dang ky tai co quan nha nudc c6 thim quyén,
sau d6 dugc chuyén giao hoidc ding ky bang
mot giao dich dan sy khac cho nguoi thur ba
ngay tinh va nguoi nay can ctr vao viée dang
ky d6 ma xac lap, thuc hién giao dich thi giao
dich d6 khong bi v6 hi¢u”.

Bén canh dé, co quan c6 thim quyén can
ban hanh huéng dan cu thé vé khai niém nguoi
thtr ba ngay tinh. B
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Tém tit:

O Viét Nam hién nay, khi nhiéu cip vo chong dang phai d6i dién véi tinh
trang khong thé c6 con va thién chirc 1am cha, lam me cta ho ciing khong
con thi viéc mang thai hg vi muc dich nhan dao tré thanh cach thirc dugc
nhiéu cip vo chdng lwa chon. Tuy nhién, quy dinh cua phép ludt vé vén
dé nay con nhidu bat cap din dén cach hiéu chua diing ban chét vén co 1a
vi myc dich nhan dao ctia viéc mang thai ho. Trong pham vi bai viét nay,
tac gia phan tich, danh gia quy dinh ctia phap luat va thuc tién xét xir ctia
Toa an vé diéu kién thuc hién viéc mang thai hd vi muc dich nhéan dao va
dua ra kién nghi hoan thién phap luat.

Abstract:

In Vietnam, several couples are facing the situation of not being able
to have children, no longer being a mother, father, the surrogacy for
humanitarian purposes becomes as an option. However, the legal
regulations on this matter still has a number of shortcomings that make
the surrogacy against its inherent nature for humanitarian purposes.
Within the scope of this article, the author provides an analysis and
assessment of the legal regulations and the court’s judicial practice on
the conditions for the surrogacy on humanitarian purposes and also gives
out a number of recommendations for further improvements.

Mang thai hg vi muc dich nhan dao 1a mot
trong nhiing ndi dung mai duge Luat Hon nhan
va Gia dinh (Luat HN&GD) nam 2014 ghi
nhan. bay dugc xem 1a mot bude dot pha trong
cong tac lap phap khi Nha nudce cho phép cac
cap vo chéng vo sinh, hiém mudn dugc 1am

cha, [am me bang viéc mang thai hd vi muc

dich nhan dao. Tuy nhién, nhin nhan mét cach
khach quan, nhitng quy dinh lién quan dén
hoat dong nay van con ton tai nhiéu bat cap can
dugc thay dbi dé phu hop vé6i thuc tién ap dung
phép ludt hién nay.

1. Piéu kién mang thai h$ vi muc dich nhén
dao theo phap luit Viét Nam
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Mang thai hd vi muc dich nhan dao dugc
hiéu 1a viéc mot nguoi phu nit ty nguyén,
khong vi myc dich thuong mai gitip mang thai
cho cip vo chong ma nguoi vo khong thé mang
thai va sinh con ngay ca khi ap dung ky thuat
hd trg sinh san, bﬁng viéc léy noan cua nguoi
vo va tinh tring cua ngudi chong dé thy tinh
trong dng nghiém, sau d6 ciy vao tir cung cua
ngudi phu nir ty nguyén mang thai dé ngudi
nay mang thai va sinh con'. Tir ddy, c6 thé rut
ra duge cac diéu kién co ban dé thuc hién viéc
mang thai hg vi muc dich nhan dao:

Thir nhat, diéu kién vé cha thé. Mang thai
hé vi muc dich nhan dao dugc hinh thanh trong
mdi quan hé gitra hai chi thé 13 vo chdng nho
mang thai hd v&i nguoi phu nit duge nho mang
thai ho. Vo chéng nhd mang thai h duogc hiéu
1a cha thé mong mudn c6 con nhung do nguyén
nhan khach quan dan téi viéc khong c6 kha
nang sinh con bang cach thong thudong. Chinh
vi vdy, chii thé nay dugc nha nude cho phép
nhd nguoi khic mang thai hg. Vi tinh chat
nhan dao va dé duoc phap luat cong nhén, ca
hai nhém chi thé nay bit budc phai dap tng
cac diéu kién luat dinh ddi voi timg chu thé,
cu thé:

Mot la, chu thé 1a vo chéng nhd mang
thai ho>.

(i) C6 x4c nhan cua té chirc y té co tham
quyén vé viéc nguoi vo khong thé mang thai
va sinh con ngay ca khi ap dung k¥ thuat hd
trg sinh san. C6 nghia 1a ngudi vo chi khi co
su xac nhan cua to chirc y t& c6 tham quyén
rang ngay ca khi ap dung k¥ thuat hd trg sinh
san nhung viéc mang thai va sinh con 1a diéu

khong thé. Boi mang thai hg vi myc dich nhan
dao chi dugc thyc hién khi tat ca cac bién phap,
cach thirc khién cho ngudi vo c6 thai da dugc
ap dung nhung khong mang lai két qua. Do
vay, didu kién dau tién ma nguoi vo phai dam
bao chinh 1a kha nang mang thai va sinh con
ctuia minh.

(ii) Vo chdong dang khong ¢ con chung.
Diéu kién nay duoc hiéu 1a néu vo chong da
c6 con chung voi nhau thi khong dugc thyuc
hién viéc mang thai ho. Ciing c6 thé hiéu day
1a hé qua cua didu kién nguoi vo khong thé
mang thai va sinh con ngay ca khi ap dung k¥
thuat hd tro sinh san. Néu khong quy dinh diéu
kién nay thi ciing c6 thé ngdm dinh ring cip
vo chong trude day da co con chung va mong
mudn tiép tuc c6 con nhung kha ning mang
thai va sinh con ctia ngudi vo 1a khong thé va
ho c6 quyén nhd ngudi khac mang thai ho. Néu
nhu véy thi diéu nay sé di nguoc lai voi y nghia
cua viéc mang thai h¢ vi muc dich nhan dao.

(iii) Pa duoc tu van vé y té, phap 1y va tim
ly. Co thé hiéu rang, trudc khi thyc hién viéc
mang thai ho thi vo chdng nguoi nhy mang thai
ho phai nhan thirc dugce dy du cac van dé lién
quan dén strc khoe, phap 1y va tam 1y va ca
nhing hé qua khac c6 thé xay ra. Cu thé*:

Vé y té, vo chéng can duge tu van vé cac
phuong an khac ngoai viéc mang thai hd hoac
xin con nudi; qua trinh thyc hién ky thuat thu
tinh trong ong nghiém va mang thai ho; cac
khé khan thyc hién mang thai ho; ty I¢ thanh
cong cua k¥ thut co thé rat thap néu du trix
budng trimg cua nguoi vo thip hodc nguoi vo
trén 35 tudi; chi phi diéu tri cao; kha nang da

! Khoan 22 Diéu 3 Luat Hon nhan va Gia dinh nim 2014.

2 Khoan 2 Piéu 95 Luat Hon nhan va Gia dinh nam 2014.

3 Can ct Diéu 15, Piéu 16 va Biéu 17 Nghi dinh s6 10/2015/ND-CP quy dinh vé sinh con bang k¥ thuét thu
tinh trong éng nghiém va diéu kién mang thai hd vi muc dich nhan dao.
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thai; kha ning em bé di tat va c6 thé phai bo
thai va cac ndi dung khac c6 lién quan.

Vé phap 1y, vo chong can duoc tu van vé
viéc xac dinh cha me con; quyén va nghia vu
cua ho trong qua trinh va sau khi thyc hién
mang thai h¢ vi muc dich nhan dao.

V& tam ly, vo chéng can duoc tu van vé
tam ly trudc miat va lau dai cta viée nho mang
thai hQ, nguoi than va ban than daa tré sau nay;
ngudi mang thai ho c6 thé ¢6 ¥ dinh mudn giir
dtra bé sau sinh; hanh vi, thoéi quen cua nguoi
mang thai ho c6 thé anh huong dén sirc khoe
cua dwa tré; tam ly, tinh cam khi nhd nguoi
mang thai va sinh con; that bai va tén kém véi
cac dot diéu tri mang thai ho c6 thé gay tam Iy
cang thang, mét moi.

Y nghia ctia diéu kién nay chinh 1a dam bao
chic chin rang vo chdng nhd mang thai ho da
chuin bj sdn sang moi mét va mong mudn thuc
hién mang thai ho, tranh truong hop xay ra
tranh chap trong qua trinh mang thai ho vi muc
dich nhan dao.

Hai la chi thé dugc nhd mang thai ho*.

(1) La nguoi than thich cung hang ctia bén
vo hodc bén chong nhd mang thai ho. Ngudi
than thich & ddy bao gém anh, chi, em cing
cha me, cung cha khac me, cung me khac cha;
anh, chi, em con chu, con bac, con ¢, con cau,
con di cta ho; anh ré, em ré, chi dau, em dau
cua nguoi cung cha me hoac cung cha khac me,
cung me khac cha voi ho’. Y nghia cua quy
dinh nay chinh 13 nham huéng toi muc dich
loai bo mang thai hd vi muc dich thuong mai.

KINH NGHIEM QUOC TE

Xuét phat tir viéc mang thai ho nham gitp cho
cdp vo chéng v0 sinh sinh con, con duoc sinh
ra boi nhitng nguoi than thich véi cip vo chong
nhd mang thai ho nén gitta tré em dugc sinh
ra va nguoi than thich dugc nho mang thai ho
khong thé pht nhan moi lién hét.

(i1) ba ttrng sinh con va chi dugc mang thai
h6é mot 1an. Quy dinh nay nhiam giup bao vé
nguodi dugc nhd mang thai hd vi viéc mang thai
va sinh con chtra day rai ro va c6 thé gay ra
nhitng anh huong tiéu cuc dén stc khoe cua
nguoi duge nhd mang thai hg. Hon niia, viéc
nho nhitng nguoi da ting sinh con cling s€
nham tranh truong hop mang thai ho vi muc
dich thuong mai.

(iii) O d6 tudi pht hop va c6 xac nhan cia
t6 chirc y té co tham quyén vé kha ning mang
thai ho. Quy dinh vé d6 tudi phu hop s& dam
bao dugc rang dua tré sinh ra s& an toan va
khée manh hon, han ché mic cac di tat so véi
khi nguoi duge nhd mang thai ho qua 16n tudi
hodc con qua tré. Va mot luu y rang, day chi
la nhiing diéu kién can cho viéc mang thai hg,
diéu kién du can c6 chinh la c6 su xac nhén cta
t6 chuc y té co tham quyén vé kha ning mang
thai hg. Pay dugc xem nhu mdt sy cong nhan
dé dam bao rang ngudi duge nhd mang thai ho
da dam béo cac diéu kién can co clia viéc mang
thai ho.

(iv) Truong hop ngudi phu nit mang thai
ho c¢6 chong thi phai co sy dong ¥ bing vin
ban ciia nguoi chong. Trong mdi quan hé giita
ngudi phu nit mang thai ho va nguoi chong 1a
mdi quan hé hoén nhan hop phap. Vi véy, cac

4 Khoan 3 Piéu 95 Luat Hon nhan va Gia dinh nam 2014.

5 Khoan 7 Diéu 12 Nghi dinh s6 10/2015/ND-CP quy dinh v& sinh con bing ky thuat thu tinh trong éng
nghiém va diéu kién mang thai hd vi muc dich nhan dao.

6 Gigo trinh Luat hon nhan va Gia dinh nam 2014 (tai ban c6 stra d6i, bd sung), Truong Pai hoc Luat Tp. HO
Chi Minh, Hoi Luat Gia — Nxb. Hong Drc, tr. 278 — 279.
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van d¢ lién quan va anh huong truc tiép dén
quyén lgi cia mot trong hai ngudi thi can phai
co su d(‘Sng thudn ctia nguoi con lai. Dac biét,
khi vi¢c mang thai ho 1a vén dé anh hudng tryc
tiép dén ca tam 1y, stic khoe, tu tuong cua hai
ngudi nén néu trudng hop ngudi chong khéng
dong y thi viéc mang thai ho s& khong duoc
thuc hién. Noi cach khac, viéc mang thai ho vi
muc dich nhan dao phai xuit phat tir su dong
¥ clia ca hai vg chong ngudi duge nho mang
thai ho.

(v) Pa dugc tu van vé tam ly, phap ly,
tam 1y. Ciing nhu vo chong ngudi nhd mang
thai h¢ thi nguoi dugc nhd mang thai hg phai
duoc tu van cac van dé lién quan khi thuc hién
mang thai ho. Bdi 1€, viéc mang thai ho s€ anh
huong tryc tiép dén sirc khoe ciing nhu tam
ly ctia nguoi duge nho mang thai h. Vi vay,
trude khi thyc hién thi ho phai hiéu rd moi van
d8é c6 thé xay ra va liéu rang ho c6 chic chin
thyc hién viéc mang thai hd hay khong. PBay
duge xem la diéu kién bit budc dam bao viée
mang thai ho dung véi tinh than vi muc dich
nhan dao.

Thir hai, diéu kién vé su thoéa thuidn mang
thai ho vi muc dich nhan dao’.

Viéc thoa thuan vé mang thai hg vi muc
dich nhan dao gitta vo chong nhd mang thai
ho va vo chdng nguoi duge nho mang thai ho
phai c6 cac ndi dung co ban sau: (i) Thong tin
day du vé bén nho mang thai ho va bén mang
thai ho theo cac diéu kién co lién quan; (ii)
Cam két thyc hién cac quyén, nghia vu nhu
quy dinh cua Luat; (iii) Viéc giai quyét hau
qua trong trudng hop co tai bién san khoa; hd
trg dé bao dam sirc khoe sinh san cho nguoi
mang thai h trong thoi gian mang thai va sinh

7 Piéu 96 Luat Hon nhan va Gia dinh nim 2014.
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con, viéc nhan con ciia vo chong nhd mang thai
ho, quyén va nghia vu cua hai bén ddi véi con
trong truong hop con chua dugc giao cho bén
nhd mang thai ho va cac quyén, nghia vu khéac
¢6 lién quan; (iv) Trach nhiém dan sy trong
truong hop mot hodc ca hai bén vi pham cam
két theo thoa thuén.

Pay la nhitng ndi dung co ban ma hai bén
can phai thoa thudn. Viéc thoa thuan nay chi co
gia tri phap ly khi né dugc 1ap thanh van ban
va c6 cong chimg. Piéu nay dam bao ring cac
diéu kién cua viéc mang thai h§ vi muc dich
nhan dao da dugc dap Gmg va sy cong nhan
vé mit phap 1y s& 1a co s& dam bao viéc mang
thai ho s€ dugc phap luat bao vé khi xay ra cac
tranh chip. Ngoai ra, truong hop vo chong bén
nhd mang thai ho uy quyén cho nhau hoic vo
chdng duoc nho mang thai ho iy quyén cho
nhau vé& viéc thoa thuan thi viéc uy quyén nay
phai dugc lap thanh van ban c6 cong chung.
Va viéc uy quyén cho nguoi thir ba khong co
gia tri phap luat. Co nghia 13, viéc uy quyén
chi dugc phép luat thira nhan khi su oy quyén
trong mdi quan hé gitra hai vo chdng bén nhd
mang thai hd va bén dugc nho mang thai ho
thuc hién. Diéu kién vé sy iy quyén ndy xut
phat tir didu kién tu nguyén va tinh chat lién
quan, anh huéng truc tiép cta nhitng ngudi
tham gia thyc hién viéc mang thai hg vi muc
dich nhan dao. Bén thir ba ndy mac du co mbi
quan hé than thiét v6i vo chong mot trong hai
bén nhung suy cho cung hg khong chiu sy rang
budc truc tiép ddi voi dira tré sinh ra trong viéc
mang thai ho.

Tom lgi, viéc mang thai hd vi myc dich
nhan dao chi duogc thyc hién khi hai bén chu
thé dap tmg cac didu kién dugc Luat HN&GD
quy dinh. Néu mot trong nhitng diéu kién trén



khong dugc dap ung thi duong nhién viéc
mang thai hg nay s€ khong xay ra.

1.2. Thuc tién xét xir lién quan dén viéc
mang thai h¢ vi muc dich nhén dao

Tai Viét Nam, thuc tién xét xtr cho théy
rang, cic vu an lién quan dén mang thai ho chu
yéu 1 c4c vu 4n hinh sy véi toi td chirc mang
thai h¢ vi muc dich thuong mai. Pay 1a nhiing
vu 4n vi pham nghiém trong cac diéu kién cua
viéc mang thai hd vi myc dich nhan dao dugc
quy dinh trong Luat HN&GD 2014, cy thé

Ban an s6 135/2021/HS-PT ngay 31/3/2021
cua Toa an nhan dan ce”ip cao tai Ha Noi d6i
v6i bi cdo Tran Thi Tuyét G pham toi “T6 chure
mang thai ho vi myc dich thwong mai”. Cu thé,
khoang cudi ndm 2018, S 1am nghé lao dong tu
do & Trung Qudc va biét mot sé nguoi Trung
Qudc ¢6 nhu cau mang thai ho nén di nay sinh
y dinh tim phu nir d¢ thué. Sau d6, S lam quen
v6i G (qua wechat) d& nho tim phu nit Viét
Nam dong y mang thai ho cho nhitng nguoi
dan ong Trung Qudc va c6 tra tién cho G. Pau
nam 2019, G ¢6 quen mot ngudi phu nit tén T
va nho ngudi nay tim nguoi dé to chirc mang
thai ho va c6 tra tién. Sau do, T cb gidi thigu
cho G 1a chi H va H da dong ¥ mang thai h9.
Sau khi kiém tra strc khoe, S dd dong y thué
chi H mang thai hd cho ban minh (Vuong X).
Ca qua trinh ldy tinh tring, ciy phoi va sinh
con kéo dai tir thang 10/2018 dén 04/12/2019.
Trong qua trinh dua dia tré qua Trung Qudc
thi d4 bi can bo chién si don Bién phong phat
hién, bat gitt. K&t qua giam dinh cho thiy ring
ban ctia G 1a Vuong X va chau bé c6 mau gui
giam dinh c6 quan hé huyét théng cha dé, con
dé véi xac suat 99,9999%, chi H va chau bé thi
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khong c6 mbi quan hé huyét thong. Tai ban an
so tham sd 117/2020/HS-ST ngay 08/9/2020
thi Toa 4n tuyén bi cao G pham t6i “t6 chirc
mang thai ho vi muyc dich thuong mai”. Sau do
G khang cdo xin giam nhe hinh phat va da duoc
toa phuc tham chap nhan.

Theo nhan dinh ctia Toa an, trong khoang
thoi gian tir nam 2018 dén nam 2019, bi cdo
G cung S da théa thuan, t6 chirc cho 6 nguoi
phu nit Viét Nam mang thai h cho nhiing
nguoi dan 6ng Trung Qudc dé huong loi
nhudn. Sau khi G va S chuyén giao 01 chau
bé duoc mang thai ho vi muc dich thuwong mai
cho Vuong X thi S bi can bo don bién phong
phat hién bit qua tang cing Vwong X dua
chau bé vé Trung Quéc. G duoc nhan nhan s
tién 128.000.000 ddng tién moi gidi 04 ngudi
phu nit mang thai hg.

Can ctr vao ndi dung vu an va két luan cua
toa an thi viéc mang thai vi da vi pham nghiém
trong cac diéu kién duge quy dinh trong Luat
HNGD 20148, cu thé:

- Vé diéu kién chu thé

Mot la chu thé 1a vo chong nho mang thai
hd. Trong vu an nay, nguoi nho mang thai ho
la ban cua 6ng S 1a 6ng Vuong X. Bay khong
phai 1a chu thé khi thuc hién viéc mang thai
ho vi muc dich nhan dao. Trude tién, chu thé
cua mang thai hd vi muc dich nhan dao phai
1a vo chong mong mubn ¢ con va di ap dung
tat ca cc bién phap hd tro ky thuat sinh san
nhung ngudi vo van khong thé sinh con bing
cach tu nhién va c6 sy xac nhén cua to chirc y
té c6 tham quyén. Tuy nhién, trong trudng hop
nay, chua biét duoc 6ng Vuong X di co vo hay
chua va truong hop da co6 vo thi ciing chua xac

$ Phan tich dua trén cac diéu kién cua mang thai hd vi myc dich nhan dao trong Luat Hon nhan va Gia dinh

nam 2014.
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dinh dugc nguoi vo ¢6 kha nang mang thai va
sinh con hay khong.

Hai la cht thé 12 nguoi duge nhd mang thai
ho. Trong vu an nay, nguoi dugc nhd mang thai
hé 1a chi H. Tuy nhién, can ¢t vao Luat HNGD
2014 thi chi H khong dép ung cac diéu kién cua
mang thai hd vi muc dich nhan dao: (i) chi H
khong phai 1a nguoi than thich cung hang cia
bén vo hodc chéng nho mang thai hg, cu thé 1a
chi H khong 1a nguoi than thich cung hang cua
bén vo hodc chong 1a ong Vuong X; (ii) chi H
dd c6 chong nhung trong qué trinh thyuc hién
viéc mang thai ho thi khong co6 sy dong y bing
vin ban ctia nguoi chong; (iii) chi H khong co
su xac nhan cua to chic y t& ¢6 thim quyén
vé kha nang mang thai ho, chi H chi thuc hién
viéc kham strc khoe tai bénh vién chit khong
thuc hién viéc kiém tra cac diéu kién vé mat
y té lién quan dén mang thai ho. Mic du chj
H ddng ¥ va tu nguyén mang thai ho, ciing di
timg sinh con, ciing & d6 tudi pht hop nhung
cac diéu kién con lai chi H lai khong dap tng
va vi vay, viéc mang thai hd khong dugc thuc
hién boi chi H.

- Vé diéu ki¢n vé sw théa thugn mang thai
ho vi muc dich nhdn dao

Trong vu an nay, c6 su thoa thuan gilra hai
bén chi thé 12 bén nho mang thai ho va bén
duogc nho mang thai h¢ nhung day chi la su
thoa thuan b'fmg miéng, khong duoc 1ap thanh
van ban va cong chiing. Hon nita, du thoa thuan
nay c6 dugc lap thanh van ban thi thdéa thuan
nay ciing bi vo hiéu vi viéc mang thai hd nay

Xudt phat myc dich thuong mai va 1a hanh vi bi
cAm theo phap luat Viét Nam.

Xét tong thé, viéc mang thai ho trong
truong hop nay khong phai la mang thai hd vi
muc dich nhan dao vi n6 xuét phat tir muc dich
thuong mai, tirc la ¢6 sy moi gidi boi bén thir
ba va déu vi muc dich lgi nhuén.

2. Piéu Kkién mang thai hd vi muc dich nhin
dao theo phap luit An P va Thai Lan

2.1. Phdp lugt An D

Quy dinh vé mang thai ho va thu tyc mang
thai ho nim 2019 tai An Do duge Bo trudng
B6 Y té va Phuc loi gia dinh ban hanh vao
15/7/2019°. Quy dinh nay cam viéc mang thai
hd vi muc dich thuong mai nhung lai cho phép
viéc mang thai h¢ vi muc dich nhan dao.

Theo do, mang thai hg vi muc dich nhan dao
dugce hiéu la viée nguoi phu nit mang thai ho
khong vi bat ky khoan phi, chi phi, 1& phi, thu
lao hoac dong co 1gi nhudn nao, ngoai trir chi
phi y té phat sinh d6i voi nguoi me trong quéa
trinh mang thai va chi phi bao hiém cho nguoi
me mang thai hg va nd sé dugc trao cho chinh
nguoi dugc nho mang thai hd, nguoi phu thude
hodc nguoi dai dién cua ngudi mang thai ho''.

Mang thai h¢ vi muc dich thuong mai dugc
hiéu 1a viée thuong mai héa cac dich vu hoac
thi tuc mang thai ho bang cach ban, mua, kinh
doanh phéi thai nguoi, giao tir hodc bang cach
thuc hién cac hanh vi thay thé thién chirc 1am
me thong qua viéc tra, thuong, tro cip 1& phi,
thu lao hodc c6 dong co tién té hodc hién vat

? “The Surrogacy (Regulation) Bill, 20197, https://prsindia.org/billtrack/the-surrogacy-regulation-bill-2019,

truy cap ngay 28/20/2021.

10 Means “The surrogacy in which no charges, expenses, fees, remuneration or monetary incentive of
whatever nature, except the medical expenses incurred on surrogate mother and the insurance coverage for
the surrogate mother, are given to the surrogate mother or her dependents or her representative” (Khoan b
Diéu 2 Quy dinh mang thai ho va thu tuc mang thai ho An Do 2019).
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cho nguoi me mang thai hd hoac nguoi phu
thudc, nguoi dai dién ctia nguoi me mang thai
ho, ngoai trir cac chi phi y t& phat sinh trong
qua trinh nguoi me mang thai va sinh con va
khoan bao hiém cho nguoi me'.

Luat nudc nay co6 sy phan biét gitra hai cach
thirc mang thai hd dya trén muc dich, do la
mang thai h¢ vi muc dich nhan dao va mang
thai ho vi muc dich thwong mai. Piéu nay giup
nhin nhan va danh gia dang hanh vi mang thai
hd nao dugc xem la hgp phap, hanh vi nao la
bat hgp phap. Ciing theo phap luat An P9, dé
thue hién viéc mang thai h theo diing quy dinh
cua phap luat thi bén nho mang thai hd va bén
duoc nho mang thai ho khdng chi phai tuan thu
cac nguyén tic co ban ma con phai dap tmg day
dt céc didu kién thi méi c6 thé thuc hién viée
mang thai hg. Cu thé:

Thit nhdt, v& nguyén tic chung: Dé bat dau
mot quy trinh mang thai hg vi muc dich nhan
dao va dugc phap luat thtra nhan, bao vé thi vo
chdng ngudi nhd mang thai ho phai tuan tha
cac nguyén tic co ban va néu ¢ cac vi pham
thi vo chong nguoi nhy mang thai ho phai chiu
cac ché tai ciia quy dinh nay. Cac nguyén tic
bao gdm: (i) Khi vo hodc chdng hodc ca hai
VO ch(‘”)ng bi vo sinh. Piéu nay dugc hiéu 1a
vo hoac chéng hodc ca hai khong c6 kha nang
sinh con mac du da thyc hién cac bién phap
khac nhau dé c6 con. Tuy nhién, dé duoc cong
nhan thi vog, chéng phai c6 sy xac nhén tinh
trang vo sinh tir t chirc y t& ¢6 thim quyén;
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(ii) Chi huéng dén muc dich duy nhat la viéc
mang thai ho vi muc dich nhan dao. Ban chat
cua viéc mang thai ho chinh la tao diéu kién
va cho phép nhiing cip vo chong khong co
con, bi vo sinh ¢6 co hdi dugc lam cha, lam
me. Cho nén, viéc mang thai ho chi huéng dén
muc dich duy nhét 1a “nhan dao”; (iii) Khong
nhim muc dich thuong mai hoac thuong mai
héa viéc mang thai hg hodc thu tuc mang thai
ho. Nguyén tac nay vé ndi ham thi khong khac
gi nguyén tic thir hai nhung van dwoc nha lam
luat quy dinh lai véi muc dich nhan manh ré“lng,
moi hanh vi mang thai h chi dugc nhiam muc
dich nhan dao va hanh vi mang thai hd vi muc
dich thuong mai s€ bi cAm va khoéng c6 mot
ngoai 1é nao; (iv) Viéc sinh dira tré khong nham
dé ban, mai dam hodc cac hinh thirc boc 16t
khac. Quy dinh nay nham bao vé quyén, loi ich
cua dua tré dugc sinh ra. Co nghia la, khi daa
tré nay duoc sinh ra thi s& c6 quyén va nghia
vu nhu tat ca cac daa tré khac va vi vay céc
muc dich ban, mai dam va cac hinh thirc boc
16t khac dd xdm pham nghiém trong dén cac
quyén co ban ctia con ngudi.

Thir hai, vé thu tuc thuc hién mang thai ho
vi muc dich nhan dao: Piéu kién vé thu tuc,
viéc thyc hién mang thai hd vi muc dich nhan
dao chi duge tién hanh boi té chuc y té co
du diéu kién xac nhan va duoc thé hién bang
van ban. Trong van ban nay phai chira dung
céc ndi dung sau lién quan dén diéu kién cua
chii thé.

' Means commercialisation of surrogacy services or procedures or its component services or component
procedures including selling or buying of human embryo or trading in the sale or purchase of human embryo
or gametes or selling or buying or trading the services of surrogate motherhood by way of giving payment,
reward, benefit, fees, remuneration or monetary incentive in cash or kind, to the surrogate mother or her
dependents or her representative, except the medical expenses incurred on the surrogate mother and the
insurance coverage for the surrogate mother (Khoan f Diéu 2 Quy dinh mang thai ho va thi tuc mang thai

ho An Do 2019).
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Thir ba, diéu kién vé chi thé': Déi voi bén
chu thé 1a VO, chéng nho mang thai hd. bé thuc
hién viéc mang thai hd vi muyc dich nhan dao
thi ho phai co cac gidy xac nhan lién quan dé
chimg minh rang minh c¢6 du cac diéu kién dé
duoc phép nho nguoi khac mang thai hd. Mot
la gidy chimg nhan vo sinh tir co s& y té co
tham quyén. Hai la gidy to lién quan dén viéc
4n dinh huyét thong va quyén duoc nudi dudng
khi dua tré dugc sinh ra tr viéc mang thai ho
gitra vo chong nho mang thai ho va ngudi duge
nhd mang thai hd. Ba la gidy cong nhan cua
Co quan quan Iy va Phat trién bao hiém vé viéc
nguoi dugc nho mang thai hd sé dugc tra cac
khoan bao hiém trong 16 thang véi cac bién
chung sau sinh.

Ddi v6i bén duge nhd mang thai hg, dé thuc
hién viéc mang thai ho cho vo chéng nguoi
nho mang thai h thi nguoi phu nit phai dap
ung cac diéu kién sau: Mot la nguoi phu nit
da timg két hon, da c6 it nhat mot dira con va
trong do tudi tir 25 tudi dén 35 tudi. Hai la
nguoi phy nit mang thai hg phai la nguoi than
thich voi cap v chong ngudi nhd mang thai
ho thi khi d6 viéc mang thai h mdi duoc thuc
hién, ciing c6 nghia rang néu giita ho khong c6
mdi quan hé than thich thi dwong nhién ho s&
khong dugc thuc hién viéc mang thai hg. Ba
la nguoi phu nir duge nho mang thai hg khong
dugc 13y giao tir cia chinh minh dé tham gia
vao qua trinh mang thai hg, c6 nghia la giao tir
nay phai la giao tir cua nguoi vo nho mang thai
ho. Bon la ngudi phu nit duoc nho mang thai
ho khong dugc mang thai hd nhidu hon mot
lan, c6 nghia 1a chi dugc phép mang thai ho
mot 1an duy nhat. Nam la gidy ching nhan du
strc khoe, tam 1y dé mang thai ho tir to chirc y
té co tham quyén.

Ngoai nhing diéu kién vé chi thé, thi vo
chong ngudi nho mang thai ho va ngudi phuy
nlt dugc nho mang thai hd con phai tuan thu
cic quy dinh cia phap luat vé mang thai ho
dé dam bao ring viéc mang thai hd nay la vi
muc dich nhan dao. Vo chéng nho mang thai
ho khéng duoc vit bo dua tré vi bat ky 1y do
gi ké ca khi dira dira tré c¢6 cac di tat bam sinh
hodc bét ky tinh trang sirc khoe, khiém khuyét
co ban khi dira tré nay duoc sinh ra béng viéc
mang thai ho vi muc dich nhan dao'*. Bén canh
d6, dé bao vé va tén trong y chi ty nguyén cua
nguoi phu nir dugc nho mang thai ho thi phap
luat nude nay cho phép ho dugce quyén rat lai
su dong ¥ vé viéc mang thai ho trudc khi ciy
ghép phoi thai vao co thé minh. Diéu nay dugc
hiéu réng, trong qua trinh chuén bi va thyuc hién
viéc mang thai, néu nhu ngudi phu nit thay doi
y dinh va khong mudn thuc hién viéc mang
thai hg, khong phan biét Iy do thi nguoi phu nit
dugc phép khong tiép tuc thuc hién viéc mang
thai ho. Tuy nhién, quyén rut lai su dong y nay
chi duoc cong nhan khi n6 dién ra trudc khi
phoéi thai duoc ciy ghép va co thé minh. Quy
dinh nay xuét phat tir myc dich ctia mang thai
hé vi myc dich nhan dao, viéc mang thai hg chi
c6 y nghia khi nguoi dugc nho mang thai ho
tu nguyén, néu khong c6 su tu nguyén thi ban
chat nhan dao s& bi mat di.

C6 thé thiy rang, viéc mang thai ho tai An
Do dugc quy dinh tuong ddi cu thé, dic biét 1a
viéc dua ra céac diéu kién cta viée mang thai h
va cac diéu kién ndy c6 sy rang budc chit ché
d6i voi ca hai chu thé 1a vo chong nho mang
thai ho va nguoi dugc nho mang thai hd vi néu
vi pham mot diéu kién thi viéc mang thai h vi
muc dich nhan dao sé khong dugc thuc hién
trén thyc té. Y nghia cta nhitng quy dinh nay

12 Pidu 4 Quy dinh vé mang thai ho va thu tuc mang thai ho tai An D9.
3 Piéu 7 Quy dinh vé mang thai ho va thu tuc mang thai ho tai An 9.
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nham hudng t6i viéc bao v€ cac gia tri van hoa
cua xa hoi va tao co hdi dugc lam cha, lam me
cho nhiing cip vo chong bi mat kha ning lam
cha, lam me mot cach thong thuong.

2.2. Phdp lugt Thdi Lan

Theo Pao luat Bao vé dra tré duoc sinh ra
boi cong nghé hd tro sinh san nim 2015 Thai
Lan thi viéc mang thai hg vi myc dich nhan dao
phai tuan thu cac diéu kién co ban sau'*:

Thit nhdt, vo chdng nhd mang thai ho phai
1a vo chong hop phap. Nguoi vo khong co kha
ning mang thai va c6 y dinh sinh con bing
cach mang thai ho. Ngoai ra, vg chong phai
¢6 qudc tich Thai Lan. Trudng hop vo hoic
chdng khong c6 qudc tich Thai Lan thi ho phai
dang ky két hon khong dudi 3 nam. Quy dinh
qudc tich duoc xem 13 mot trong nhiing didu
kién cua viéc mang thai ho. Co thé thiy rang,
phap luat Thai Lan c6 su diéu chinh cu thé viéc
mang thai h§ trong pham vi cong dan nudc
minh. No6i nhu vay khong cé nghia la nguoi
khong c¢6 qudc tich Thai Lan sé& khong duoc
thyc hién mang thai hg. Diéu kién can c6 trong
trudng hop nay chinh 14 vo chong da két hon it
nhat 3 ndm, c6 méi quan hé hon nhan hop phap
du 1au dé vo chong co thé dua ra nhimg quyét
dinh diing dén va rat mong mudn c6 con. Piéu
nay ciing han ché truong hop ¥ dinh c6 con
bang cach mang thai ho chi 1a tam thoi va moi
quan hé hén nhan cua ho co thé cham dat va
khi d6 viéc mang thai ho sé khong dugc thuc
hién vi diéu kién nay khong con dap tmg dugc.

Thit hai, nguoi phu nit dugc nho mang thai
ho khong tré thanh nguodi me hop phap sau khi
sinh con do mang thai hd. Piéu nay c6 nghia
1a, sau khi dta tré duoc sinh ra thi vo chong
nho mang thai ho co thé phai ddi dién véi viec
nguoi phu nit dugc nhd mang thai ho khong
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mubn giao dira tré. Didu kién nay gidng nhu
mot quy dinh phong ngtra tinh trang nay.

Thit ba, nguoi phu nit dugc nhd mang thai
ho phai co mbi quan hé rudt thit véi vo hodc
chdng ngudi nho mang thai ho. Trong trudng
hop ngudi phu nit nay khong c6 quan hé huyét
théng v6i nhau thi van c6 thé duoc thyuc hién
viéc mang thai hd nhung phai tuan theo cac
quy téc, thu tuc va diéu kién do Bo truong BO
Y té va c6 van ctia Uy ban. Phap luat Thai Lan
dudng nhu “néi long” vé didu kién huyét thong
trong mdi quan hé gitta bén nho mang thai ho
va bén dugc nho mang thai hg. C6 nghia 1a,
nguoi phu nit dugc nhd mang thai ho khong
nhat thiét phai c6 mdi quan hé huyét théng véi
vo hodc chdng ctia bén nhd mang thai hé mién
1a ho tuan thi cac diéu kién luat dinh. Quy dinh
nay mo rong quyén mang thai ho cho vo chong
ngudi nho mang thai ho khi thuce té khong phai
Itic nao vo hodc chéng hoac ca vo chéng cling
¢6 nguoi ¢ quan hé huyét thong.

Thir tw, nguoi phu nit dugc nho mang thai
ho da timg sinh con. Trudng hop da co chong
hop phap thi phai co sy dong ¥ bang vin ban
clia ngudi nay. Dy duoc xem 1a diéu kién ma
moi qudc gia quy dinh vé mang thai ho déu
phai quy dinh vi tinh chat nhan dao va su tu
nguyén cua viéc mang thai ho.

Tom lai, so v&i phap luat An Do vé diéu
kién mang thai hd vi muc dich nhan dao thi
phap luat Thai Lan quy dinh vé van dé nay theo
huéng mo réng quyén cho vo chdong nhd mang
thai ho. Cac diéu kién dugc thay doi linh hoat
dé phu hop véi hoan canh thyc té cua cac cap
vo chong. Tuy nhién, nhitng quy dinh nay van
c6 nhitng rang budc nhat dinh va nguoi thyuc
hién ca bén nho va dugc nhd mang thai ho phai

14 Piéu 21 Pao luat Bao vé dua tré duge sinh ra boi cong nghé h trg sinh san 2015.
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tuan thu, khong tuy nghi lya chon va thyc hién
viéc mang thai ho ma van phai chiu su gidm sét,
kiém tra khat khe tir co quan c6 tham quyén.

3. Kién nghi hoan thi¢n phap luit Vié¢t Nam

Nhu di dé cap, dé thyuc hién viéc mang thai
hé vi muc dich nhan dao thi viéc mang thai hg
phai tuan thi cic nguyén tic, didu kién theo
quy dinh cta phap ludt vé hon nhan va gia dinh.
Hién nay, viéc mang thai h ¢ nudc ta ngay
cang phd bién. Tuy nhién, thuc t& van xay ra
truong hop nhiéu dbi twong da thyc hién hanh
vi lién quan dén viéc mang thai ho vi muc dich
thuong mai hodc thuc hién mang thai ho khi
khong dap tng cac diéu kién va gy ra nhiéu
hau qua nghiém trong. Tir co s6 1y luan vé diéu
kién cua viéc mang thai vi muc dich nhan dao
va quy dinh trong phap luat An D¢, Théi Lan,
tac gia dé xuat mot s6 kién nghi sau:

Thir nhat, ¢6 thé dinh nghia lai khai niém
mang thai hd vi muc dich thuong mai. Vi theo
quan diém tac gia thi khai niém nay chua that
su bao quat hét ndi ham cua viéc mang thai ho
vi myc dich thuong mai. Cu thé, theo khoan
24 Piéu 3 Luat HN&GD 2014 thi mang thai
ho vi muc dich thuong mai la viéc mot nguoi
phu nit mang thai cho ngudi khac bang viée ap
dung k¥ thuat hd tro sinh san dé dugc hudng
loi vé kinh té hodc lgi ich khac. Tuy nhién, trén
co s& quy dinh phap luat An Do thi viéc mang
thai ho vi muc dich thuong mai con bao gém
ca hoat mdi gidi cho dich vy mang thai hg.
Ngoai ra, muc dich hudng t6i cta hoat dong
ndy chinh 1a céc lgi ich vé kinh té hogc loi ich
khac. Tuy nhién, can loai trir cac chi phi phat
sinh trong qua trinh mang thai hg ctia nguoi
dugc nho mang thai hd nhu chi phi cham soc,
tham kham.

Thir hai, bd sung diéu kién vo chéng nho
mang thai hg phai 1a v chong hop phap. Hon
nhan hop phap s& 1a co s dé nha nudc bao

b4
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vé dy du quyén loi chinh déng cua vo chong
trong qué trinh chung sdng va ciing 1a diéu kién
dé giai quyét cac van dé phat sinh khi xay ra
tranh chap. Vi vy, dbi v6i viéc mang thai ho vi
muc dich nhan dao, diéu kién vé hon nhan hop
phap 1a can thiét. Ciing c6 thé hiéu diéu kién
mang thai hd ctia Luat HN&GD 2014 dang
ngam hiéu 14 cac cip vo chong nho mang thai
ho phai hop phéap. Tuy nhién, theo quan diém
tac gia thi can quy dinh cu thé trong diéu luat
vé diéu kién boi sy ngam hiéu nay doi khi gay
ra nhiéu nham 1an.

Thit ba, nén bo sung diéu kién vé do tudi
ctia ngudi duge nhd mang thai ho. Co thé thiy
réng, viéc 4n dinh mot khung do tudi nham
han ché nhitng hé qua c6 thé phat sinh. Mic
du trinh d6 y hoc da phat trién nhung khong
phai moi truong hop cac bac si ¢ thé kiém
soat dugc nhiing anh huong cua viéc mang
thai ho khi d6 tudi qua tré hoac qua léon. Hon
nira, viéc quy dinh cu thé d6 tudi gitp cho
céc y bac si co co sé dé ap dung dua trén viée
kiém tra strc khoe. D6 tudi thich hop c6 thé tur
25 tudi dén 35 tudi. Pay chi la dé xuét vi vay
dé ap dung khung d6 tudi thich hop thi phai
trai qua qué trinh khao sat, danh gia nhiéu mat
thi mé6i co thé két lun duge mot khung do
tubi phu hop.

Thir tir, vé diéu kién qudc tich thi phap lut
nudce ta chua c6 su diéu chinh mot cach cu thé.
Tuy nhién, tir kinh nghiém phép luat Thai Lan,
tac gia nhan dinh rang, khong nén bt budc ca
hai vo chong mang thai ho phai mang qudc tich
Viét Nam. C6 nghia 13, chi can vo hodc chong
co quéc tich Viét Nam, nguoi con lai khong bét
budc phai mang quéc tich Viét Nam va ho da
két hon it nhat trong mot khoang thoi gian du
lau dé viéc “x4c dinh c6 con 1a lau dai” thi ho
¢6 thé dugc nho nguoi khac mang thai ho. B
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