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NHA NUGC VA PHAP LUAT

QUYEN KHAI BAO GIAN D@1 CUA NGUGI BI BUGC TdI VA
SU TAC DONG TIEU CUC DEN QUYEN IM LANG

TRONG TO TUNG HiNH SU

V& Minh Ky
ThS. NCS. Khoa Luét sau dai hoc, Dai hoc Nagoya, Nhat Ban.

Tém tit:

Trong bai Viét nay, tic gia phan tich mdi quan hé giita quyén im
lang va quyen noi dbi cua ngum bi budc tdi, chi ra tac dong tieu
cuc cua quyén néi doi 1én quyén im ling va su can thiét cua viéc
truy ctru trach nhiém hinh sy ngudi bi budc t6i v& hanh vi khai bao

Théng tin bai viét
Tir khéa: Quyén khai bao gian déi, quyén
n6i dbi, quyén im lang, t tung hinh sy.

Lich su bai viét:

Nhén bai: 15/12/2022 gian doi dé tang cuong hiéu qua va chirc ning cua quyén im ling
Phan bién: 25/12/2022 trén thyc te.
Duyét bai: 07/04/2023

Abstract:

Within this article, the author provides an analysis of the relation-
ship between the right to silence and the right to lie of the accused
and points out the negative impacts of the right to lie on the right

Article Information
Keywords: Right to perjury; right to lie;
right to silence; criminal proceedings.

Artic{e History: to silence and also the need for prosecution for criminal liability to
Received: 15 Dec. 2022 the accused of making a perjury to enhance the effectiveness and
Peer Reviewed: 25 Dec. 2022 function of the de facto right to silence.
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Bo luat T tung hinh sy nam 2015
(BLTTHS 2015) lan dau tién chinh thirc
ghi nhan quyén im ling (right to silence)
cho nguodi bi budc tdi, bao gém nguoi bi
bét, ngudi bi tam giit, bi can, bi céo'. Pay
12 mot bude tién 16n cua nén tu phap hinh
su Viét Nam trong vi¢c bao v¢ quyén con

ngudi trong to tung hinh sy (TTHS); theo
do, nguoi bi budce tdi “khong budc phai dua
ra 101 khai chéng lai chinh minh hodc budc
phai nhan minh c6 t61”. Tuy nhién, ké tir khi
BLTTHS 2015 c6 hi¢u lyc thi hanh tir ngay
01/01/2018 dén nay, s6 luot st dung quyén
im lang cua nguoi bi budc tdi 1a rat hiém?,

1 Trong bai viét, ngudi viét s dung thuat ngir “ngudi bi bude toi” dé chi nguoi duoce xac dinh tu cach 1a nguoi bi tam gitr,

ngudi bi bt, b can, bi cio ndi chung, bit ké ho c¢6 thuc sy pham toi hay vO t0i; thuat ngir
t6i” dé chi ngudi bi budc toi thuc sy pham toi, du chua cé phan quyét cua toa an; thuat ngit “ngudi vo toi

~“

nguoi pham t6i” hodc “nguoi co
N 01" dé chi nguoi bi

budc t6i oan, khong pham t6i trén thuc t& du chua c6 phan quyét ctia co quan t6 tung.

2 Déco con s6 chinh xdc s6 lugng ngudi bi budc tdi stt dung quyén im lang, c6 1é cn nhiéu hon céc théng ké cu thé va cic
nghién ctiu xa hoi hoc. Tuy nhién, qua quan sat thuc tién cong tic v6i vai tro 1a mot Kiém sat vién ctia ngudi viét va qua trao
d6i v6i mot s6 dong nghiép Kiém st vién va moét s6 Thdm phan, Ludt su, Diéu tra vién & cdc dia phuong nhu TP. H6 Chi
Minh, TP. Cén Tho, tinh Tién Giang, tinh Binh Duong, tinh Long An thi nhiing ngudi dugc hoi ciing cho biét chua tiing gap
truong hop nao nguoi bi budc t6i st dung quyén im ldng trong qua trinh cong tac, ma chi biét mot s6 truong hgp thong qua
phuong tién truyén thong.
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NHA NUGC VA PHAP LUAT

chi xay ra trong mot s it vu an®. So sanh voi
Hoa Ky, mot s6 nghién ctru chi ra rang, co
khoang tir 9,5% dén 20,88% ngudi bi budc
t6i st dung quyén im ling trong qué trinh
TTHS*. Piéu nay cho thiy s6 lugng nguoi bi
budc toi str dung quyén im ling tai Viét Nam
1a qua it, trong khi day 13 mot quyén rat co
loi cho nguoi bi budc 61, dac biét 1a nguoi
bi budc tdi thue sy pham 01, bién quyén nay
gan nhu tré thanh mot quyén 1y thuyét vi
khong ai st dung trén thyc té.

Hi¢én tugong trén bat ngué)n tr nhiéu
nguyén nhan khac nhau. Mot trong sb d6 1a
bo1 nguoi bi budc tdi tai Viét Nam c6 mot
lua chon khac hap dan hon quyén im ling
khi bi xét hoi, d6 1a quyén khai bao gian
dbi/quyén noi dbi (right to lie). Diéu 13
Phap 1énh sé 02/2022/UBTVQH15° (Phap
1énh s6 02/2022) va Biéu 382 Bo luat Hinh
su nam 2015 (BLHS 2015) quy dinh vé
hanh vi cung cép tai li€u sai su that hoac
khai bao gian dbi da loai trir chil thé nguoi
bi budc t0i ra khoi nhiing chu thé phai chiu
trach nhiém phap 1y vé hanh vi nay di gian
tiép trao cho nguoi bi budc toi quyén khai
béo gian dbi.

c6 thé bi xir Iy hanh chinh va xir 1y hinh sy
theo quy dinh tai Piéu 13 Phép 1énh 02/2022
va Diéu 382 BLHS 2015.

Piéu 13 cua Phap lénh 02/2022 quy
dinh nhu sau:

“l. Phat canh cdo hodc phat tién tir
100.000 dong dén 1.000.000 doéng dbi véi
mat trong cac hanh vi sau day:

a) Nguoi tham gia t6 tung khai bao gian
dbi hodc cung cap tai lidu sai su that, trir
nguoi bi budc toi;

b) Nguoi tham gia to tung tir chdi khai
béo hodc tir chdi thuc hién nghia vu cung
cap tai liéu, do vat, trir ngudi bi budc t0i”.

Piéu 382 BLHS 2015 quy dinh vé Téi
cung cép tai liéu sai sy that hodc khai bao
gian d6i nhu sau:

“l. Nguoi lam chirng, nguoi giam dinh,
nguoi dinh gia tai san, nguoi phién dich,
nguoi dich thuat, ngudi bao chira nao ma
két luan, dich, khai gian dbi hodc cung cip
nhirng tai liéu ma minh biét 13 1a sai sy that,
thi bi phat canh cao, phat cai tao khong giam
git dén 01 nam hodc phat tu tir 03 thang dén
01 nam”.

1. Quyén khai bao gian ddi ciia ngudi bi
budc toi

Nhu vay, quy dinh vé xir Iy hanh chinh
theo quy dinh tai Diéu 13 Phap 1énh 02/2022

Tai Viét Nam, hanh vi khai béo gian déi  loai trir nguoi bi budc tdi ra khoi chu thé

3 Dién hinh nhu vu 4n Truong H6 Phuong Nga vé t6i lita ddo chiém doat tai san, vu 4n Nguyén Hai Nam va Laom Hoang
Tung vé t6i xdm pham chd & ctia ngudi khéc, vu 4n Hoang Cong Luong vé toi vo y lam chét ngudi. Xem tai Pham Diing,
“Hoa hau Phuong Nga dung quyén im ling tai toa”, Bio dién tir Nguoi lao dong, 22/6/2017, https://nld.com.vn/phap-luat/
hoa-hau-phuong-nga-dung-quyen-im-lang-tai-toa-20170622223408472.htm, truy cap ngay 14/12/2022; Qudc Théng, “Cyu
pho chanh an ‘chiém nha dan’ gitt quyén im lang”, Béo dién tir vnexpress, 27/2/2020, https://vnexpress.net/cuu-pho-chanh-
an-chiem-nha-dan-giu-quyen-im-lang-4057842.html, truy cap ngay 14/12/2022; Lan Thuy, “Bac si Hoang Cong Luong xin
dung quyén im lang”, Bao dién tir Thanh nién, 17/5/2018, https://thanhnien.vn/bac-si-hoang-cong-luong-xin-dung-quyen-
im-lang-post757728.html, truy cép ngay 14/12/2022.

4 Xem Paul G. Cassell and Bret S. Hayman, “Police Interrogation in the 1990s: An Empirical Study of the Effects of
Miranda”, 43 UCLA Law Review 839 (1996): p. 869; va Richard A. Leo, “Inside the Interrogation Room,” 86 J. Crim. L. &
Criminology 266 (1995-1996): p. 275. Trich dan theo Daniel J. Seidmann and Alex Stein, “The Right to Silence Helps the
Innocent: A Game-Theoretic Analysis of the Fifth Amendment Privilege,” Harvard Law Review 114, no. 2 (2000): p. 448,
https://doi.org/10.2307/1342573.

5 Phép 1énh s6 02/2022/UBTVQH15 ngay 8/8/2022 ctia UBTVQH xt phat vi pham hanh chinh déi véi hanh vi can tré
hoat dong t6 tung.
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ctia hanh vi nay, con tai quy dinh cta Diéu
382 BLHS 2015 thi khong quy dinh nguoi
bi budc tdi 1a chi thé cua toi pham khai
bao gian ddi. Tl phan tich néu trén, co thé
thiy, tuy khong duoc minh dinh cu thé bang
luat, nhung bang viéc loai bo ngudi bi bude
t6i ra khoi nhoém chu thé chiu trach nhiém
hanh chinh va TNHS vé hanh vi khai béo
gian dbi da ngdm trao cho ngudi bi budc
t6i quyén khai bao gian déi ma khong phai
chiu bat ctr hau qua phap 1y nao. Quy dinh
nay ctia Viét Nam c6 phan tuong dong véi
cac nuoc theo hé théng to tung thadm vén
khac va diéu nay dan dén viéc mot sb luat
gia phuong Tay nhan dinh rang, ngudi bi
budc toi trong hé théng td tung thaAm van c6
quyén khai béo gian ddi hay quyén n6i doi
(right to lie)®.

Xét tlr khia canh lich st, tir BLHS déu
tién cua Viét Nam (BLHS nam 1985) cho
dén BLHS nam 1999 va méi nhat 1a BLHS
nam 2015, ngudi bi bude toi déu khong bi
xir 1y hinh sy vé hanh vi khai bao gian dbi
trong TTHS. Theo tac gia, diéu nay cé thé
hiéu 13 mic du khong truc tiép quy dinh
nhung phap luat Viét Nam da tir lau ngam
thira nhan “quyén khai bao gian dbi” hay
“quyén n6i déi” cua nguoi bi bude toi.

Quy dinh nay c6 thé dugc 1y giai boi ba
cin ct sau’: Thir nhdt, mot trong cic quy
tic co ban cua TTHS nudc ta 1a nguyén tic
suy doan vo tdi (presumption of innocent).
Theo d6, ndi dung ctia nguyén tic nay duogc
hiéu 1a khong ai bi xem la c6 t0i1 khi chua
c6 ban an co6 hi¢u luc cua toa an, nguoi bi
budc t6i ¢6 quyén nhung khong c6 nghia

NHA NUGC VA PHAP LUAT

vu phai ching minh minh v6 tdi; moi nghi
ngd trong qud trinh ching minh tdi pham
phai duogc giai thich c6 lgi cho nguoi bi
budc toi. Nhu vdy, néu ngudi bi budc toi
khong c6 nghia vu ching minh minh vo
t6i, diéu d6 ddéng nghia voi viéc ho ciing
khong c6 nghia vu phéap ly trong viéc cung
cip 101 khai bao chita cho minh. Thit hai,
trach nhiém xac dinh sy that trong TTHS
duoc quy dinh thude vé cac co quan tién
hanh té tung, khong thudc vé ngudi tham
gia t tung, bao gém cad nguoi bi budc toi.
Do do, nguoi bi budc tdi khong co6 nghia
vu phép 1y trong viéc cho 15i khai dé xac
dinh sy that trong vu an. Thur ba, quan trong
nhat, trong cac BO luat TTHS nam 1988 va
nam 2003, nguodi bi bude td6i khong duogc
phap luat trao cho quyén im ling trong qua
trinh t6 tung; do d6 khi bi xét hoi, nguoi bi
budc t6i khong thé vién din quyén im ling
dé tir choi tra 10i. Mat khac, sy im ling tai
phién toa con cé thé bi xem nhur 1a sy khong
“thanh khan khai bao, &n ndn hdi cai”, mot
tinh tiét giam nhe TNHS. Nhu vay, khong
khoé hiéu khi ngudi bi budc to1 thuong phai
mién cudng lua chon cung cip 16i khai tai
phién toa thay vi im lang.

T cic quy dinh trén, co thé thay,
nguoi bi budc tdi tuy khong c6 nghia vu
phai cung céap 101 khai dé xac dinh sy that
cua vu an hoac dé chung minh minh v6
t6i nhung thuc té ciing khong thé vién dan
quyén im lang dé tir chdi tra 10i cac cau hoi
tai phién toa. Do do, thong thuong, ho chi
con hai lua chon la cho 1061 khai hoac su
that hodc gia ddi. Néu thyc hién truy ctu

6 Mirjan Damaska, “Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative Study,’
University of Pennsylvania Law Review 121, no. 3 (January 1, 1973): p. 528.

7 Xem thém V6 Minh Ky, va Nguyén Phuong Anh, “TNHS ctia bi cdo vé hanh vi khai bdo gian doi theo phap luat Viét Nam
va kinh nghiém tit Hoa Ky, Tap chi Luét hoc, s6 9 (220), 2018: tr. 46-58; va Vo Minh Ky, va Nguyén Phuong Anh, “Hoan
thién quy dinh vé tdi cung cép tai liéu sai sy that hodc khai bao gian déi”, Tap chi Nha nudc va phap luat, s6 01 (369), 2019:

tr.22-29.
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TNHS cua nguoi bi budc tdi vi hanh vi cho
161 khai gia déi thi khi d6 nguoi bi budc toi
chi con lya chon duy nhét 1a cho 16i khai
that. Diéu d6 da phan nio xam pham dén
gia tri cdt 151 cia nguyén tic suy doan vo
toi va nghia vu chiing minh cta co quan
tién hanh t6 tung.

Nhu vay, theo tac gia, bfmg viéc loai bo
nguoi bi budce tdi ra khdi nhom chu thé chiu
trach nhiém hanh chinh va TNHS vé hanh
vi khai bao gian dbi da ngam trao cho ngudi
bi budc t01 quyén khai bao gian dbi trong
TTHS.

2. Tac dong tiéu cwe ciia quyén khai bao
gian ddi dén quyén im lang

Viéc déng tho1 trao cho nguoi bi budc
t6i quyén im lang va quyén khai bao gian
dbi da 1am giam dong luc sir dung quyén im
lang cua nguoi bi budc toi1 trén thuc té va
phan nio pha v& mot phan chirc ning cia
quyén im ling trong viéc ngan chin 4n oan,
sai. Néu duoc dong thoi trao quyén im ling
va quyén khai bao gian déi, khi bi thAm van
thi nguoi bi budc i s€ co6 ba lya chon: hodc
(1) tra 101 that cac cau hoi, hoac (2) tra loi
gian ddi, hodc (3) giit im lang. Dbi voi mdi
lira chon déu c6 dong lyc khac nhau va dan
dén hé qué khéac nhau. Gia su viéc lya chon
mdi hudng tiép can déu dya trén loi ich 16n
nhét cua nguoi pham t0i 1a thoat khoi viée
bi truy ctru TNHS hodc dugc gidm nhe hinh
phat, va cua ngudi vo to1 1a dugc minh oan
thi timg su lua chon cu thé s& nhu sau:

Khi lua chon tra loi thdt cdac cdu hoi,
diéu nay rd rang s& dan dén hé qua 1a cau
tra 101 s€ 1a 161 nhan toi hodc dua ra cac
thong tin bat lgi cho ngudi bi budc t6i néu
ho thuc su pham ti. Thong thuong, nguoi
pham t0i chi thuc sy nhan to1 va khai bao
su that néu ho cam thy bang chimg do co
quan diéu tra dua ra 1a qua manh, dén muc

6 NGHIEN cUU ’
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khé co thé chdi cdi nén nhan toi dé co thé
nhan duoc sy khoan hong va muc an nhe.
Nguoc lai, néu nguoi bi budc téi bi oan,
viéc tra 101 that cac cau hoi s€ gitip cho ho
cO co hoi trinh bay vé su viéc mot cach rd
rang cho ngudi tién hanh té tung, dé bao
chita cho chinh minh. Do d6, day 1a lya
chon ma ngudi vo tdi s€ thuong chon, va
nguoi pham tdi s€ chon trong trudong hop
ching cu budc tdi tuong ddi ving chic,
hodc ho tin 13 viing chic.

Khi lwa chon sir dung quyén khai bdo
gian doi, ngudi bi budc toi thuc su pham
td1 s€ co co hoi danh lac hudng diéu tra,
hoac ho tin réng ho ¢6 thé danh lac hudng
co quan diéu tra va thoat khoi viéc bi truy
cuu TNHS. RO rang, day 1a mdt lya chon
hép dan ddi vai ngudi pham toi néu ho
thuc sy tin rang co quan budc tdi khong co
qua nhiéu bang chimg dé két toi duge ho.
Nguoc lai, nguoi bi budc tdi nhung khong
pham t0i lai khong co nhiéu dong luc dé
lua chon khai bao gian dbi. Bai 18, néu viéc
khai bao gian ddi bi phat hién thi lai cang
khién co quan té tung dat thém nhiéu nghi
van vao ho.

Khi lya chon su dung quyén im lang,
trudc cac cau héi duge dat ra, nguodi bi
budc tdo1 s€ bi dat vao sy nghi van cia
cac co quan tién hanh td tung, dé bi cho
rang c6 dicu gi phai che gidu nén phai im
lang, du rang diéu che gidu d6 c6 thé lién
quan dén toi pham dang bi truy ctru hoic
khong. Diéu nay s& khién co quan té tung
dit nhiéu hon nd luc va cong strc vao viée
chiing minh ho la ngudi pham t0i, thay
vi can nhic dén cac hudng diéu tra khéc.
Dic biét, tai phién toa, Hoi dong xét xir 1a
nguoi xét hdi va cling 1a ngudi dua ra phan
quyét c6 toi hay khong, néu nguoi bi budce
to1 lua chon tir chéi tra 161 cau hoi cua Hoi
ddng xét xir s& dé dan dén sy nghi ngd va



thién kién c6 to6i cua Hoi dong xét xir dbi
v6i nguoi bi budc t0i, gy ra bat loi déi
v6i tinh trang cuia nguoi bi budc tdi. Viée
im ling ciing dong nghia véi viéc khong
thanh khan khai bao, khong an nin hoi
cai. Pong thoi, d6i v6i nguoi bi bude toi
bi oan, viéc s dung quyén im ling ciing
ddng nghia véi viéce tir bo co hoi trinh bay
vé su viéc mot cach rd rang cho nguoi tién
hanh tb tung, dé bao chira cho chinh minh.
Do d6, du nguoi bi budc tdi c6 thuc sy
pham t0i hay 1a bi oan cling sé& hiém khi
quyét dinh st dung quyén im ling.

Tur vié¢c phan tich ba kha nang néu trén
cua nguo1i bi budc to1 khi ddi mat vai su xét
héi cta co quan t tung, co thé thiy rang,
néu nguoi bi bude tdi thuc su vo toi thi ho
ludn c6 dong lyc 16n dé thuc sy khai bao
dung sy that thay vi khai bao gian déi hodc
gilt im lang. Boi 1€, viéc khai bao sy that
khién ho c6 co hoi trinh bay vu vi¢c 10 rang,
dua ra 101 bao chita cho ban than. Nguoc
lai, viéc im lang s€ khién ho bi dat thém
nhiéu nghi van tir phia co quan tb tung, bi
dit vao trong tim cua qua trinh diéu tra;
con viéc khai bao gian ddi lai tao ra rui ro
bi co quan t6 tung phat hién ra su gian ddi,
lai cang khién ho bi roi vao thién kién c6 toi
clia co quan tb tung.

Nguoc lai, néu nguoi bi bude tdi thuc
su pham t01, ho chi khai bdo dang su that
néu ho cam théy ching ctr budc td1 du 1on
va du vimng chic. Trong truong hop chimg
cir budc to1 yéu hodc ho cam théy réng
chting ctr budc ti 1a khong du virng chic,
thi nguoi bi budc t6i nhiéu kha nang s& lya
chon khai bao gian ddi thay vi giit im ling.
Béi 1€, hé quéa chung cia céd hai lga chon
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khai bao gian ddi va giir im ling déu tuong
tw nhau, déu bj xem xét 1a khong thanh khan
khai bao, khong an nin hoi cai. Nhung viéc
khai bao gian dbi con co thé giup nguoi
pham t01 thuc su c6 co hoi danh lac hudng
diéu tra, tao ra mot cau chuyén khac ma
ban than nguoi pham td1 khong lién quan
dén toi pham, ma diéu nay thi viéc giir im
lang khong thé nao mang lai. Pong thoi, hé
qua cua viéc khai bao gian dbi bi phat hién
ra ciing chi 1a viéc bi két 4n vé toi danh
tuong tng voi viéc khai bao dung su that
ma khong ¢ trach nhiém phép 1y nao khac
bi dit ra vé& hanh vi khai bao gian déi, tinh
trang cua ho khong bi lam x4u di khi khai
béo gian ddi. Vi I& d6, trong mot cudc tham
vén tai phién toa hoic trong qua trinh diéu
tra, quyén khai bao gian déi rd rang 1a mot
Iwra chon hap din hon so véi quyén im ling
d6i voi ngudi bi bude toi.

Diéu nay dan dén thyc té 1a trong dai da
sb cac truong hop ma ngudi pham toi bi xét
hoi déu chi lya chon khai bo su that (néu
ho cam thay chtng ctt budc ti da du dé két
t61 ho) hodc khai bao gian dbi (néu ho cam
thay ching ctr budc t6i yéu dén mirc khong
da dé két toi ho) chur hiém khi sir dung dén
quyén im lang; con nguodi bi budc toi bi
oan thi ho cling s€ khai bao su that. Tur do,
khong co bat ctr d6i tugng nio trong nhém
nguoi pham td1 va nhdém nguoi vo toi co du
dong luc dé s dung quyén im ling, khién
quyén nay tré thanh quyén 1y thuyét ma rat
it khi duoc st dung trén thyc tés.

Viéc nguoi bi budc toi co nhiéu dong
luc hon trong viée sir dung quyén khai bao
gian ddi, thay vi quyén im ling, con phan
nao 1am giam di mot phan vai trd cia quyén

8 Tat nhién, trén thuc t€ thi hiém c6 ngudi bi budc t6i ludn im ling, ludn khai bao gian d6i hodc ludn noéi that trong moi
cau hoi. Tuy nhién, xét trong béi canh tdng thé ctia mot budi xét hoi, ludn c6 thién hudng chi yéu ctia ngudi bi budc tdi vé
viéc khai bdo that, khai bdo gian déi hay im ling, dic biét tap trung & nhiing cAu hoi mang tinh quyét dinh dé dinh toi.
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im lang trong viéc ngan chan viéc két an
oan, sai. Trong mot loat nghién ctru cua tac
gid Daniel J. Seidmann cung céc cong su
clia ong, 6ng da dua ra két luan rang, néu
ngudi bi bude tdi st dung quyén im ling
mot cach thuong xuyén trong hé thong tu
phap s& gitp lam giam ty 1& két an oan sai
ngudi vo ti°. Ly giai cho diéu nay, ong dwa
trén cong cu phan tich ciia kinh té hoc 1a mo
hinh 1y thuyét tro choi dé chi ra rang, dya
vao lgi ich 16n nhat ma ngudi pham toi va
nguoi vo toi mong mudn nhan duoc khi bi
tham van, ngudi pham tdi s& co6 xu hudng
st dung quyén im ling mot cach hop 1y,
con nguoi vo tdi thi cd xu hudng khai bao
su that dé ching minh sy trong sach cuia
minh. Do d6, cac co quan budc tdi co thé
phan biét dugc dau 1a ngudi pham tdi thuc
su (ngudi s dung quyén im ling), con dau
1a nguoi vo tdi (nguoi cho 101 khai)'®. Tur
do, co quan budc tdi co thé dat nhiéu nguén
lyc vao viéc chimg minh toi pham ddi voi
ddi tuong st dung quyén im lang, va chi
can chting minh sy that trong 16i khai cua
ngudi vo toi. Néu thiéu ving quyén im ling,
nguoi pham t0i thuc su s€ chi con lya chon
dua ra 101 khai, hodc chan that, hoac gian
dbi. Khi ca ngudi pham tdi va nguodi vo toi
déu cho 161 khai, thi cho dén khi 101 khai
duoc ching minh 13 gian dbi hodc ding su
that thi ca ngudi pham téi thuc sy va nguoi
vO t01 s€ bi ddn nhan thanh mot nhém cung
v6i nhau boi ca hai déu cho 161 khai va trd

nén kho bi phan biét trong mat ciia co quan
budc tdi. Tur do, gia tdng nguy co nguoi vo
ti bi két 4n oan sai.

Dit vao boi canh cia Viét Nam, tuy r’fmg
quy dinh hién tai da trao cho nguoi bi bude
t6i quyén im ling, nhung boi sy thu hit cia
quyén khai bao gian dbi nén ngudi pham toi
thuc su khong c6 dong luc dé sr dung quyén
im ling. Do d6, ngudi bi budce toi thuc té
luén luon cho 101 khai (hodc su that, hoac
gian d6i) ma hiém khi sir dung quyén im
lang, tir d6 co quan té tung s& kho dé phan
biét tir dau ai 1a ngudi co toi, ai 1a ngudi vo
t6i dé co thé tap trung ngudn luc xac dinh toi
pham, dong thoi d& dan dén kha nang két an
oan nguoi vo toi.

Tai cac qubc gia theo hé thong td tung
tranh tung, hanh vi khai bao gian ddi cia
nguoi bi budc tdi van c6 thé bi truy ciu
TNHS". Mgt trong cac muc dich can ban
ciia quyén im ling, tir géc nhin ctia cac
luat gia Hoa Ky, 1a nhim giup c4 nhéan
tranh khoi “cruel trilemma” (tam dich: nga
ba nghiét ngd). C6 nghia 1a néu khong co
quyén im lang, mdt cd nhan cé thé bi triéu
tap dén toa an dé cho 16i khai trong vu an
ma chinh anh ta 1a bi cdo hodc c6 kha nang
dan dén mot phién toa hinh sy khac chong
lai anh ta, cd nhan d6 budc phai chon mot
trong ba phuwong an: (1) hodc tir chdi tra 1oi
cau hoi va bj truy to boi ti xi nhuc toa an,
(2) hoidc cho 16i khai gian dbi va bi truy tb

9 Xem thém Daniel J. Seidmann and Alex Stein, “The Right to Silence Helps the Innocent: A Game-Theoretic Analysis
of the Fifth Amendment Privilege,” Harvard Law Review 114, no. 2 (2000): p.430-510, https://doi.org/10.2307/1342573; va
Daniel J. Seidmann, “The Effects of a Right to Silence”, The Review of Economic Studies 72, no. 2 (2005): p.593-614.

10 Canluuy ring, xac dinh dugc dau 1a ngusi pham ti thuc sy thong qua ddu hiéu st dung quyén im ling véi viéc chiing
minh dugc tdi pham trudc toa an bing cac chiing ctt hgp phap 14 hai vin d€ hoan toan khac nhau.

11 Tai Viét Nam, noi ma tu cach t6 tung clia ngudi tham gia t6 tung 1a khong thay déi tai phién toa; ngugc lai, tai Hoa Ky, tai
phién toa thi bi cdo van c6 thé dling 1én budc 1én buc nhan ching (stand of witness) thuc hién 16i tuyén thé (take an oath) dé
trd 161 cdu hoi thdm vin véi tu cach ngudi lam chiing, do d6, néu khai béo gian déi thi bi cdo sé bi truy ctiu vé t6i khai man
(perjury). Xem thém V6 Minh Ky, va Nguyén Phuong Anh, “TNHS cta bi cdo vé hanh vi khai bdo gian déi theo phap luét
Viét Nam va kinh nghiém tit Hoa Ky, Tap chi Luat hoc, s6 9 (220), 2018: tr. 46-58.
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vé t0i khai man, (3) hoac cho 101 khai that
cO chura dung thong tin tu budc tdi chinh
minh'2. Do d6, véi su trg gitip ctia quyén im
lang, ca nhan chi c6 hai lya chon 1a hodc (1)
vién din quyén im ling va tir chbi bude 1én
buc nhan ching hodc (2) budce lén buc nhan
chiing, tuyén thé va noi sy that.

Chinh vi vay, tai Viét Nam, viéc
khong truy ctru trach nhi¢ém hanh chinh
hay TNHS nguoi bi budc toi vé hanh vi
khai bao gian déi di khong con phu hop,
boi BLTTHS 2015 di cung cap cho ho
quyén im ling, theo d6 ngudi bi bude toi
“khong budc phai dua ra 16i khai chong
lai chinh minh hoac budc phai nhan minh
c6 toi”"3, Tur viéc trao cho ngudi bi budc
to1 quyén im lang, ho da c6 thém lya chon
gilr im lang khi bi xét hoi trong TTHS, va
lua chon nay 1a su thay thé hop 1y cho lua
chon cung cap 101 khai gian déi dé tranh
viéc cung cip nhitng thong tin bat loi cho
ho hoac chtrng minh ho c6 ti; tur do, tranh
dugc nguy co xdm pham dén nguyén tic
suy doan vo tdi va nghia vy xéac dinh sy
that vu an ctia co quan tién hanh t6 tung.
C6 nghia 1a, viéc khong truy ctu TNHS
va trach nhiém hanh chinh cac chu thé nay
dbi v6i hanh vi khai béo gian dbi da khong
con y nghia ¢dam bao nguyén tic suy doan
vo t0i, nguyen tac nghla vu chirng minh
thudc vé co quan tb tung, ma lai con anh
huong tiéu cuc dén quyén im ling, anh
huong dén dén hiéu qua va tinh chinh xac
cta tién trinh t6 tung.

3. Kién nghi va két luan

Tir cac phan tich néu trén, c6 thé thay,
truyén thong cta nén tu phap hinh sy Viét
Nam la khong truy ctru trach nhiém phép

NHA NUGC VA PHAP LUAT

ly d6i véi nguoi bi budc toi vé hanh vi khai
bao gian déi dé dam bao cac nguyén tic
suy doan vo to1, nghia vu xac dinh sy that
vu 4n thudc vé co quan tién hanh td tung
trong bdi anh thiéu ving quyén im ling.
Tuy nhién, viéc BLTTHS 2015 trao cho
ngudi bi budc tdi quyén im ling da thay
thé quyén khai bao gian déi trong viéc dam
bao cac nguyén tic trén. Chinh vi vy, viéc
ddng thoi trao cho ngudi bi budc ca hai
quyén im ling va quyén khai bao gian déi
1a khong phu hop, chiang nhiing khong con
¥ nghia dam bdo cac nguyén tic co ban
cua TTHS, ma con lam suy giam dong luc
st dung quyén im ling va lam suy giam
chitc ning ctia quyén im ling trong viéc
giam oan sai.

Do d6, can thiét phai tién hanh truy
ctru trach nhiém phap 1y d6i véi ngudi bi
budc t0i vé hanh vi khai bao gian dbi. Cu
thé, stra d6i Diéu 13 Phap 1énh s6 02/2022
va Piéu 382 BLHS 2015 theo huéng b
sung chu thé chiu trach nhiém hanh chinh
va TNHS vé hanh vi khai bao gian dbi la
nguoi bi budc toi.

Viéc tién hanh truy ctru trach nhiém
phéap 1y dbi v6i ngudi bi budce toi co6 hanh
vi khai bao gian dbi s& 1am giam dong luc
cua nguoi pham tdi thuc hién viéc dua ra
thong tin gian doi, ma thay vao d6 s& su
dung quyén im ling; tir d6, gitp co quan
budc td1 c6 dugce sy phan dinh gilra nguoi
thyc su pham t0i va ngudi vo toi, tap trung
ngudn luc hop 1y trong viéc ching minh
toi pham, khong bi lac hudng diéu tra,
dam bao tinh dung din cta cac quyét dinh
td tung va giam viéc két an oan sai ngudi
vO toi m

12 HenryJ. Friendly, “The Fifth Amendment Tomorrow: The Case for Constitutional Change,” University of Cincinnati Law

Review 37 (1968): 671.

13 Diém d khodn 1 Diéu 58; diém c khoan 2 Diéu 59; diém d khoan 2 Diéu 60; diém h khoan 2 Diéu 61 BLTTHS 2015.
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1. Pit van dé

Tém tat:

Qua gan 10 nam thi hanh Luat Dat dai nim 2013, chinh sach, phap
luat vé dat dai di co nhiéu d6i méi, dap Gmg ngay cang t6t hon yéu
cau cua thyc tién, timg budc tao hanh lang phap 1y cho viéc quan
1y va st dung dat hop 1y, tiét kiém va hiéu qua. Tuy nhién, chinh
sach, phap luat vé dét dai van con nhiéu han ché, bat cap, chéng
chéo, thiéu thong nhat, anh huong dén hiéu qua quan 1y, tao k& ho
dé khong it c4 nhan, t6 chirc loi dung, tham nhung, truc 1oi, gay
that thoat, lang phi tai san nha nudc. Trong mot s truong hop,
chinh sach, phap luat vé dat dai khong theo kip su thay d6i nhanh
chong ctia thuc tién. Trong bai viét ndy, cac tac gia tap trung phan
tich mot sb nguyén nhan va bat cap cua Luat Dét dai nam 2013,
va dua ra cac kién nghi hoan thién phap luat dét dai ¢ Viét Nam
trong thoi gian tdi.

Abstract:

After nearly 10 years of enforcement of the Law on Land of 2013,
regulatory policies and legislation on land administration have
made several innovations, satisfied practical requirements, gradually
creating a legal corridor for the management and use of land in a
more rational, economical, and effective manner. However, legislation
and regulatory policies on land remain faulty, inadequate, in an
overlapping situation, and incoherent, causing adverse impacts
on the efficiency of land administration and creating loopholes
allowing a number of individuals and organizations to perform
corrupt practices; acts of embezzlement, and profiteering against;
cause loss and waste of, public property. In some cases, legislation and
regulatory policies on land have not kept up with the rapidly-changing
real context. Within this article, the authors give out discussions
of some causes and inadequacies of the Law on Land of 2013 and
also provide recommendations for further improvements of the
land legal system in Vietnam in the coming time.

dugc sua doi, bo sung nam 1998 va nam

Chinh sach dat dai co tam quan trong 2001),2003 va2013. Thoi gian qua, chinh
thiét yéu ddi v6i ting truong bén vitng,  sach, phap luat vé dat dai ¢ Viét Nam da
quan tri quéc gia. Viét Nam d3 ban hanh ¢ nhiéu doi moi, dap Gmg ngay cang tot
Luat Dat dai vao cac nam 1987, 1993 (48  hon yéu cdu cua thuc tién, timg budc tao
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hanh lang phap 1y cho viéc quan 1y va su
dung dat hop ly, tiét kiém va hiéu qua.
Tuy nhién, cong tadc quan ly va st dung
dat con nhiéu han ché, bat cap. Nhiéu van
dé trong chinh sach, phap luat dat dai chua
duoc giai quyét; viéc sir dung dat con lang
phi, hiéu qua thap, day chinh 13 nguyén
nhan gy ra bat binh ding trong xi hoi.
Trong mot sd truong hop, chinh sach,
phap luat vé dat dai chua theo kip su thay
d6i nhanh chong cua thyc tién, van ton tai
tinh trang ngudi dan khiéu kién vé dat dai,
gay birc xtic cho x4 hoi, anh huong dén su
phat trién bén viing. Cung voi d6, mot sb
dién tich dat bi thu hoi st dung kém hiéu
qua hodc chua str dung hoac str dung sai
muc dich dan dén hay hoai méi truong,
anh hudéng an ninh luong thuc va sinh
ké ngudi dan. Tinh tir khi Luat Pat dai
nam 2013 co6 hiéu luc (ngay 01/7/2014)
dén ngay 31/12/2021, cac Toa an trong ca
nudc da thu ly 187.743 vu an lién quan
dén dét dai, trong d6 tranh chap dat dai
xdy ra nhiéu nhat 1a trong linh vuc dan su
v61 161.187 vu, sau d6 1a hanh chinh véi
26.443 vu va hinh sy 1a 113 vy'. Cau hoi
dat ra 1a: Nguyén nhan cua cac han ché,
bét cap trong chinh sach, phap luat dat dai
& Viét Nam 1a gi? Va lam thé nao dé quy
dat han hep cua qudc gia duoc sir dung
mot cach hiéu qua?
2. Mt s6 bét cap trong Luét Dét dai nim
2013

Thir nhdt, quy dinh vé han mirc sir
dung ddt, thoi han sir dung dat. Luat DPat
dai nam 2013 gidi han dién tich ddt cho

BAN VE DU AN LUAT

mdi hd gia dinh, hodc c4 nhan khi duoc
Nha nuéc giao dat. Nhitng quy dinh nay
nhdm dam bao binh ding vé tiép can dat
dai gitra nhiing nguoi dan ndong thon,
nhung din dén han ché kha ning tich tu
dat dai va gdy tro ngai cho dau tu dai
han?. Han muc giao dat trong cdy hang
nim, dat nudi trong thuy san, dat lam
mudi cho mdéi ho gia dinh, c4 nhan tryc
tiép san xuit nong nghiép khong qua 03
héc ta cho mdi loai dat ddi véi tinh, thanh
phd tryc thudc trung wong thude khu vuc
DPong Nam Bo va khu vuc dong bang song
Cuu Long; khong qua 02 héc ta cho mdi
loai dat ddi voi tinh, thanh phd truc thudc
trung wong. D6i voi dat trong cdy 1au nam,
mdi ho gia dinh, ca nhan ¢ xa, phuong,
thi trdn & dong bang khong quéa 10 héc ta;
khong qua 30 héc ta ddi voi x3, phuodng,
thi tran & trung du, mién nui. Doi véi dit
ring phong ho, dit ring san xuit khong
qua 30 héc ta. Truong hop hd gia dinh,
c4 nhan dugc giao nhiéu loai dat bao gdbm
dat trong cdy hang nam, dat nudi trong
thuy san, dat lam mudi thi téng han muc
giao dat khong qua 05 héc ta. Truong hop
ho gia dinh, ca nhan dugc giao thém dat
trong cay lau nam thi han méc dat trong
cay lau nam khong qua 05 héc ta ddi véi
xd, phuong, thi trin ¢ dong bang; khong
qua 25 héc ta ddi voi x4, phuong, thi tran
& trung du, mién nti (Piéu 129)°.

Nhiéu nghién ctru da chi ra dat dai
manh mun cé tac dong ti€u cuc dén san
xuat néng nghiép, lam giam ning sut ciy
trong, lam ting stc lao dong va cudng do

1 https://tapchitoaan.vn/mot-so-sai-pham-trong-quan-ly-nha-nuoc-ve-dat-dai-thong-qua-thuc-tien-xet-xu-nguyen-

nhan-va-giai-phap6390.html.

2 OECD (2015), “Agricultural policy in Vietnam 2015”. OECD, Publishing, Paris, https://doi.org/10.1787/9789264235151-

en.
3 Xem DbDiéu
aspx?itemid=28824.

129 Luat DPat dai nam 2013, https://moj.gov.vn/vbpg/lists/vn%20bn%20php%20lut/view_detail.
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lao dong trong nong nghiép. Pat dai manh
mun khong chi can tréd ndng dan str dung cac
thiét bi co gidi hoa hién dai, chang han nhu
may kéo va may gat, ma con can tr¢ viéc ap
dung cac loai cdy trong c6 loi nhuén cao chi
c6 thé canh tac trén dién tich quy mé 16n.
Mait khac, dit dai manh mun va viéc gioi
han muc han dién anh huong dén sinh ké
ctia ngudi dan. Dién tich dat duoc giao khac
nhau giira cac ho gia dinh va dit nay thuong
dugc chia thanh mot s& manh c6 chét luong
dat khac nhau.

Vé thoi gian sir dung ddt theo quy dinh
ciia Luat Pat dai nam 2013 va trong Du
thao Luat Dat dai nam 2013 (sira doi)*, dbi
v6i dat trong cay hang nam, dat nudi trong
thiry san, dat 1am mudi, dat trong cay lau
nam, dat rimg san xuat 1a 50 nam; Doi véi
du 4n c6 von dau tu 16n nhung thu hodi vén
cham, du 4n dau tu vao dia ban c6 diéu kién
kinh té - xa hoi khé khin, dia ban c6 diéu
kién kinh té - xa hoi dic biét kho khian ma
can thoi han dai hon thi thoi han giao dat,
cho thué dat khong qua 70 niam; thoi han
cho thué dit dé xay dyng tru s¢ lam vigc
ctia to chirc nudc ngoai co chirc ning ngoai
giao khong qua 99 nam (Diéu 126 Luat Dat
dai ndm 2013 va Piéu 166 Du thao Luat),
con thoi gian stir dung dat d6i véi dat ¢ va
nhitng du 4n nha & thi 1a vinh vién. Quy
dinh nhu vay tao ra su bt binh dang gitta
nhing nguoi sir dung dét.

Thit hai, quy dinh vé thu hoi ddt va boi
thieong khi thu hoi dat. Luat Dat dai nim
2013 quy dinh hai hinh thérc thu hoi dét
1a: (i) Nha nudc thu hoi dit vi muyc dich
qubc phong, an ninh (Piéu 61); (ii) Nha
nudce thu hoi dat dé phat trién kinh té - xa

hoi vi lgi ich quéc gia, cong cong (Piéu
62). Béi v6i truong hop Nha nude thu hoi
dat dé phat trién kinh té - xa hoi vi loi ich
qudc gia, cong cong ciing dang ton tai 2 co
ché thu héi dat: Mot la, thu hoi dat theo
co ché hanh chinh: d6i véi viéce thuc hién
cac du an quan trong do Thu tuéng Chinh
phu chap thuin, quyét dinh dau tu; cac du
an do Hoi dong nhan dan cip tinh chap
thudn ma phai thu hoi dat thi Nha nuédc
thuc hién viéc thu hoi dat va Nha nudc phé
duyét phuong an boi thuong tai dinh cu
va gia dat str dung 1am cin ¢ boi thudng
cho ngudi bi thu hdi dat; Hai la, thu hoi
ddt theo phwong thirc thod thudn: dbi voi
céc dy an san xuat, kinh doanh c6 quy md
nhd, chi dau tu tw théa thuan theo hinh
thire giao dich vé chuyén quyén sir dung
dét, sau d6 Nha nude thuc hién cac thu tuc
cong nhan quyén st dung dat cua chu dau
tu va chuyén d6i muc dich str dung dat cho
du an dau tu dugc chip thuan.

Ching ta c6 thé dé nhan thiy, quy
dinh vé thu hoi dat dbi véi du an xdy dung
cong trinh sinh hoat chung cta cong dong;
du an tai dinh cu, nha ¢ cho sinh vién, nha
0 xa hoi, nha & cong vy; xay dung cong
trinh ctia co s¢ ton gido; khu van hoa, thé
thao, vui choi giadi tri phuc vu cong cdng;
cho; nghia trang, nghia dia, nha tang I,
nha hda tang; du an xay dung khu do thi
moi, khu dan cu néng thon méi; chinh
trang do thi, khu dan cu néng thon; cum
cong nghiép; khu san xuat, ché bién nong
san, 1am san, thuy san, hai san tap trung;
du an phat trién ring phong hd, rimg dic
dung (diém c, d khoan 3 Diéu 62) co6 thé
hiéu 1a viéc Nha nuéc thu hoi dit giao

4 Dy thao Luét Dét dai (stta d6i) - Du thao Luat, https://chinhphu.vn/du-thao-vbqppl/du-tha-luat-dat-dai-sua-doi-5434.
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cho tu nhan ma khéng théng qua diu gia
quyén sir dung dat. DPiéu nay dé& dan dén
su lam quyén cta chinh quyén dia phuong
trong viéc thu hoi dat.

Nghién ctru ctia Ngan hang Thé gi6i
da chi ra, viéc cudng ché thu hoi dat dé
giao lai vi muc dich kinh té thuong gay ra
su bat cong bang trong phan chia loi ich
gitra nguoi str dung dat, nha dau tu va Nha
nude, st dung dat kém hiéu qua, gay ra
tham nhiing, khiéu kién kéo dai cua nguoi
sir dung dat’. Nhidu dy an thu hdi dat nong
nghiép dé d6 thi héa quan 1y kém hiéu
qua, qua trinh d6 thi hoa d3 bién mot phan
dién tich dat nong nghiép bi thu hoi thanh
dat hoang thay vi dat tho cu hay dét cong
nghiép nhu quy hoach, tr d6 gay lang phi
dién tich dat canh tac von co han vé mat
tu nhién ¢ Viét Nam®. Hién nay, trong Du
thao Luat van gitt quy dinh Nha nuéc thu
hdi dat dé phat trién kinh té - xa hoi vi loi
ich quéc gia, cong cong (Piéu 78). Theo
tac gia, dua trén thuc tién hién nay ¢ Viét
Nam, ciing nhu dé phu hop v6i Hién phap
nam 2013, can bo viéc giao dat cho cac
dy an kinh té, chi nén cho phép thu hoi
dat bat budc vi muc dich qudc phong, an
ninh, cong cong.

Thir ba, quy dinh vé gid dat. Luat Dat
dai ndm 2013 quy dinh: Chinh pht ban hanh
khung gia dit dinh ky 05 nim mot 1an ddi
v6i tung loai dat, theo timg vung. Trong
thoi gian thuc hién khung gia dat ma gia dat
pho bién trén thi truong tang tir 20% trd 1én
so v6i gia toi da hodc giam tir 20% trd 1én
s0 v6i gia tdi thiéu trong khung gia dét thi
Chinh phu diéu chinh khung gia dat cho phu
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hop (Piéu 113). Cian cir nguyén tic, phuong
phap dinh gia dat va khung gia dat, Uy ban
nhan dan (UBND) cép tinh xay dung va
trinh Hoi ddng nhan dan (HDND) cung cép
thong qua bang gia dat trudc khi ban hanh.
Bang gia dat duoc xay dung dinh ky 05 nim
mdt 1an va cong bd cong khai vio ngay 01
thang 01 cua nim dau ky (khoan 1 Piéu
114). UBND cip tinh quyét dinh gia dit cu
thé, viéc xac dinh gia dat cu thé phai dya
trén co s diéu tra, thu thap thong tin vé thira
dat, gia dat thi truong va thong tin vé gia
dat trong co so dit liéu dat dai. Gia dat dya
trén ¥ kién tu van cua Hoi dong tham dinh
gia dat. Trong khi d6, Hoi dong tham dinh
gia dat lai do Chu tich UBND cép tinh lam
Chu tich va dai dién ctua co quan, t6 chirc
c6 lién quan co6 chirc nang tu van xac dinh
gia dat (khoan 3 Diéu 114). Gia dat sir dung
dé tinh tién sir dung dat khi Nha nudc giao
dat, cho thué dét, tinh gia tri quyén sir dung
dat khi c¢6 phan hoa doanh nghiép nha nuéc,
tinh tién bdi thudng khi Nha nudc thu hoi
dat. Quy dinh nhu vay, co ché Hoi déng rat
d& bi lgi dung dé hop phap hoa cho céc ¥ chi
c4 nhan, ma cy thé qua vai trd ctia Chu tich
tinh, Bi thu tinh hodc nhém loi ich. Day la
nguyén nhan nay sinh ti€u cyc, tham nhiing
trong linh vuc dét dai thoi gian qua.

Thoi gian qua, viéc Nha nuée giao dat
cong, cho thué dat cong truc tiép cho nha
dau tu tu nhan da dugc chi dinh véi cac
quyét dinh hanh chinh vé tién st dung dat,
tién thué dat da duoc danh gia la chira dung
nhiéu rui ro tham nhiing, déng thoi ciing tao
ra sy khong binh dang giira nhitng ngudi st
dung dat khi cung thuc hién quyén va nghia

5 World Bank (2016), “Vietnam 2035: Toward Prosperity, Creativity, Equity, and Democracy”. The World Bank, https://doi.

org/10.1596/978-1-4648-0824-1.

6 World Bank (2020). “Vietnam’s Urbanization at a Crossroads: Embarking on an Efficient, Inclusive, and Resilient

Pathway”, The World Bank: Washington, DC, USA, 2020.
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vu vé tai chinh dbi véi dat dai va nong dan
khong dugc tham gia vao qua trinh nay’.

Mit khac, do ton tai hai co ché thu hdi
dat dan dén, cung mot loai dat nhung phai
thu hoi cho cac dy an khac nhau (thu hoi dat
vi myc dich qudc phong, an ninh va thu hoi
dat dé phat trién kinh té - xa hoi vi loi ich
qudc gia, cong cong) thi nhan duoc ché do
bdi thudng theo mirc gia khac nhau, gia bdi
thuong 1a do Nha nudc an dinh va thudng 1a
ré hon nhiéu 14n so voi gia chuyén nhugng
quyén st dung dét pho bién trén thi truong.
Diéu nay lam nay sinh sy bit binh dang giita
nhirng ngudi c6 dat phai thu hoi gitra cac du
an khac nhau dan dén viéc khiéu kién, tranh
chap kéo dai. Pé han ché nhiing bit cap néu
trén, can c6 mot co quan dinh gia dat doc
1ap v&i co quan c6 tham quyén giao dat, cho
thué dat, c6 thé thanh 1ap Hoi dong dinh gia
dat qubc gia, st dung théng nhat mot loai
gia d4t cu thé cho moi chinh sach kinh té vé
dat dai.

Thir tw, vé quy hoach sw dung dat. Luét
Diét dai naim 2013 quy dinh: Ky quy hoach
sit dung dat 1a 10 nim (Piéu 37). UBND
cap tinh t6 chtic 1ap quy hoach, ké hoach st
dung dat cap tinh (Piéu 42). UBND cap tinh
trinh HDND cuing cap théng qua quy hoach,
ké hoach st dung dat cap tinh trude khi trinh
Chinh phui phé duyét (Diéu 45). B truong
B¢ Tai nguyén va Méi truong thanh 1ap Hoi
déng thAm dinh quy hoach, ké hoach sur
dung dat qudc phong, an ninh va quy hoach,
ké hoach str dung dat cap tinh. UBND cip
tinh phé duyét quy hoach, ké hoach sir dung
dét cap huyén (khoan 3 Piéu 45).

Nghién ctru ciia Tran Puc Vién (2022)8

7  World Bank (2016), Tldd.

da chi ra, viéc quy hoach sir dung dat tuy
trén 1y thuyét thudoc vé Nha nude, nhung
trén thuc té 13 do cac quan chirc dja chinh
dia phuong, thé hién qua vai tro cia chu
tich tinh, toan quyén quyét dinh; nén tinh
trang lam dung quyén hanh dé diéu chinh
quy hoach, bién dat cong thanh dét tu, boi
thuong di doi khong thoa dang dé truc loi,
nhan héi 16 dé phé duyét va chuyén doi muc
dich sir dung dat trong nhiing du 4n kinh
doanh bit dong san dd va s& tiép tuc xay
ra ngay thém trdm trong, tao nén birc xfic
va bt binh trong xa hoi. Trén thuc té, tinh
trang quy hoach sir dung dat khong cé su
tham gia ctia ngudi dan va viéc chuyén doi
muc dich str dung dat chua duoc sy dong y
ctia cong dong dia phuong. Pong thoi, tinh
trang dt nong nghiép dugc mua véi gia &
murc thip va sau d6 cho thué lai voi gia cao
hon rat nhiéu. Qua4 trinh nay dé din dén tinh
trang tham nhiing va mat nhiéu cac chi phi
hanh chinh.

Nghi quyét sd 18-NQ/TW, ngiy
16/6/2022 ctia Ban Chap hanh Trung wong
da chi ra hé théng quy hoach, ké hoach str
dung dat va cac quy hoach c6 sir dung dat
chua bao dam tinh tong thé, thong nhat va
dong bo. Chét lugng quy hoach chua cao,
thiéu tdm nhin dai han, chua dap tng duoc
yéu cau phat trién bén viing. Viéc giao dat,
cho thué dat & mot s6 noi con nhiéu bat cap,
sai pham. Viéc giai quyét dat o, dat san xuat
cho déng bao dan tdc thiéu sé & mot sb noi
con cham, hiéu qua chua cao, chua dat muc
tiéu, yéu cau dé ra. Viéc bodi thuong, hd tro,
tai dinh cu, thu hoi dat & mot sb dia phuong
thuc hién con cham, chua dung Nghi quyét
va cac quy dinh cua phap luat, lam anh hudéng

8 Vién, T. D. (2022), Luét Dat dai da cong bing v6i ngudi nong dan, https://tiasang.com.vn/tin-noi-bat/tieu-diem/luat-

dat-dai-da-cong-bang-voi-nguoi-nong-dan/.
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dén quyén loi, doi sdng va sinh ké cta ngudi
c6 dat bi thu hoi, gay thit thoat ngan sach
nha nudc. Chua c6 co ché hiru hiéu va chua
kién quyét xur ly cac dy an cham tién do hodc
khong dua dét vao sir dung’.

Thir ndm, quyén tiép cdn thong tin vé
dat dai. Mac du Dy thao Luat d3 bo sung
quy dinh vé quyén tiép can thong tin vé dat
dai (Diéu 25), theo d6 cong dan duoc quyén
tiép can cac thong tin dat dai vé quy hoach,
ké hoach str dung dat, cac quy hoach co st
dung dat di duoc co quan nha nudc c6 thim
quyén quyét dinh, phé duyét; két qua théng
ké, kiém ké dit dai; bang gia dat da duoc
cong bd; phuong an bdi thuong, hd tro, tai
dinh cu khi Nha nudc thu hoi dd duogc co
quan nha nuéc c6 thaim quyén phé duyét;
két qua thanh tra, kiém tra, giai quyét tranh
chap, khiéu nai, t6 cdo vé dat dai, két qua
xt 1y vi pham phép luat vé dit dai; thong
tin vé cac thi tuc hanh chinh trong linh vuc
dat dai; van ban quy pham phap luat vé dat
dai. Néu chi quy dinh nhu vay vira chua
day du va vira thira vi Luét Tiép can thong
tin s6 104/2016/QH13 di duoc Qudc hoi
khoa XIII, ky hop thtr 11 thong qua ngay
06/4/1016'° da quy dinh: Cac thong tin sau
day phai dugc cong khai rong rai 1a “Van
ban quy pham phap luat; van ban hanh chinh
6 gia tri 4p dung chung; diéu uwéc qudc té
ma nudc Cong hoa xa hoi chu nghia Viét
Nam la thanh vién, thoa thuan quéc té ma
Viét Nam la mot bén; thu tuc hanh chinh,
quy trinh giai quyét cong viéc clia co quan
nha nuéce” (khoan 1 Didu 17). Do vay, c6 thé
b6 khoan 2, khoan 3 Diéu 25 Dy thao Luat
va Diéu 25 Dy thao Luat ¢6 thé duoc stra doi
1a: Quyén tiép can thong tin dat dai, theo do
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quy dinh rd khoan 1. Quyén cta cong dan
duoc tiép can thong tin vé dét dai; khoan 2.
Tham gia cta cong dong khi dénh gia tac
dong moi truong trong cac du an phat trién
cu thé; khoan 3. Quyén cua cong dan duogc
tiép can cong Iy trong linh vuc dat dai. Trén
thyc té, tinh trang quy hoach sir dung dat
khong c6 sy tham gia cia nguodi dan va viéc
chuyén ddi muc dich st dung dét chua duoc
su dong ¥ cua cong dong dia phuong. Dong
thoi, tinh trang dat nong nghi¢p dugc mua
v6i gia & muc thip va sau d6 cho thué lai voi
gi4 cao hon rat nhiéu. Qua trinh nay d& dan
dén tinh trang tham nhiing va mat nhiéu cac
chi phi hanh chinh.

3. Kién nghi hoan thién Luat DAt dai nim
2013

Thir nhat, nhitng quy dinh vé han dién,
thoi han st dung dat trong Luat DAt dai nam
2013 vo hinh chung da ngan can nhitng hd
néng dan tich tu va dau tu trén dat, can tro
noéng dan str dung cac thiét bi co giéi hoa
hién dai, tao ra sy bat binh dang giita nhimg
ngudi st dung dat. Do vdy, can tao co hoi
nang cao hi¢u qua str dung dat cling nhu tao
ra sy binh dang gitta nhitng ngudi st dung
dat. Luat Dat dai can x6a bé nhiing quy dinh
vé muc han dién d6i voi ho gia dinh, c4 nhan
va cho phép nguoi sir dung dat duoc chuyén
muc dich str dung dat. Dy thao Luat (Piéu
166) quy dinh thoi han st dung dbi v6i dat
ndéng nghiép, 1am nghiép, nudi trong thity
san, lam mudi 1a 50 nam, khi hét thoi han, ca
nhan truc tiép san xuit nong nghiép thi duogc
tiép tuc str dung dat theo ma khong phai lam
thu tuc gia han. D6i voi dat ¢ va nhirng du an
nha & Dy thao Luat van giit nguyén quy dinh
vé thoi gian str dung 13 vinh vién. Diéu nay

9 Nghi quyét s6 18-NQ/TW, ngay 16/6/2022 ctia Ban Chap hanh Trung uong, https://thuvienphapluat.vn/van-ban/Bat-dong-
san/Nghi-quyet-18-NQ-TW-2022-hoan-thien-the-che-su-dung-dat-tao-dong-luc-phat-trien-thu-nhap-cao-518813.aspx.
10 Luét Tiép cin thong tin s6 104/2016/QH13, https://thuvienphapluat.vn/van-ban/Bo-may-hanh-chinh/Luat-tiep-can-

thong-tin-2016-280116.aspx.
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tao ra su bat binh ding giira nhitng ngudi sir
dung dat. Néu quy dinh thoi gian st dung
d4t 1a 50 nam, khi hét thoi han, ¢4 nhan truc
tiép san xuat nong nghiép thi duogc tiép tuc
sir dung dat theo ma khong phai lam thii tuc
gia han 14 hoan toan khong can thiét.

Thir hai, Nghi quyét s6 18-NQ/TW, ngay
16/6/2022 ciia Ban Chap hanh Trung wong
da chi ra mot trong nhitng han ché, bat cap,
chong chéo trong cong tac quan 1y va st
dung dat d6 la: Cac phuong phéap dinh gia,
d4u gia quyén sir dung dit con bat cap, chua
phu hop véi thuc té. Gia dat duoc xac dinh
thudng thap hon nhiéu so v6i gia dat trén thi
truong. Chua xur 1y triét dé tinh trang chénh
léch gia dat gidp ranh giita cac dia phuong.
Chua c6 ché tai xir Iy hanh vi sai pham trong
xéc dinh gia dat, diu gia quyén sir dung dat.
Dé han ché tinh trang nay, Nha nudc nén
quy dinh chi cho phép mot phuong thirc thu
hoi dét @6 1a: Nha nudc thu hdi dat vi mue
dich qubc phong, an ninh, cong cong va gia
boi thuong dat phai do co quan dinh gia dat
doc 1ap v6i co quan co tham quyén giao dat,
cho thué dit, c6 thé thanh lap Hoi dong dinh
gia dat qudc gia, str dung thong nhit mot loai
gia dat cy thé cho moi chinh sach kinh té vé
dét dai. Nhu vay moi co thé tao ra sy binh
dang gitra nhitng nguoi sir dung dat.

Thir ba, b6 quy dinh vé khung gia dat,
viéc dinh gia dat phai do mot co quan dinh
gia dat doc lap v6i co quan c6 thim quyén
giao dt, cho thué dat, c6 thé thanh 1ap Hoi
dong dinh gia dat qudc gia, st dung théng
nhat mot loai gia dét cu thé cho moi chinh
sach kinh té vé dat dai. Dy thao Luat da
b6 quy dinh vé khung gia dat va quy dinh
Bang gia dit dugc xdy dung dinh ky hang
niam dugc cong bd cong khai va ap dung tir
ngay 01 thang 01 cua nam. Tuy nhién, Dy
thao Luat quy dinh nguyén tic, phuong phap
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dinh gia dat phai phu hop véi “gia dat phd
bién trén thi trudng quyén st dung dat trong
diéu kién binh thuong” (diém ¢ khoan 1
Diéu 153). Thuat ngir “gia dat phd bién trén
thi truong quyén str dung dat trong diéu kién
binh thuong” rat kho xéc dinh, mat khac gia
dat van do UBND cép tinh quyét dinh gia
dat cy thé (khoan 2 Piéu 155). Gia dit dua
trén y kién tu van cua Hoi déng tham dinh
gi4 dat. Trong khi Hoi dong tham dinh gia
dat lai do dai dién lanh dao UBND cép tinh
lam Chu tich Hoi dong (khoan 1 Diéu 156).
Néu van giit quy dinh nhu vay, co ché Hoi
ddng rat dé bi loi dung dé hop phap hoa cho
cac ¥ chi ca nhan, ma cu thé qua vai tro ctia
chu tich tinh, bi thu tinh hoac nhém loi ich.

Thir tw, b6 quy dinh diéu kién chuyén
ddi quyén sir dung dit nong nghiép tai Diéu
51 trong Du thdo Luat vi: Nguoi st dung
dat duoc thuc hién céc quyén chuyén ddi,
chuyén nhuong, cho thué, cho thué lai, thira
ké, tang cho, thé chip, gop vbn bang quyén
stt dung dat. BO luat Dan su nim 2015 da
xac dinh “quyén str dung dat” 1a “Quyen tai
san”. Quyén tai san 13 quyén tri gia dugc
bang tién, bao gdm quyén tai san ddi voi doi
tuong quyén sd hiru tri tué, quyén sir dung
dat va cac quyén tai san khac (Piéu 115).
Do vay, nguoi nhan thura ké, duoc tang cho
quyén st dung dét co thé 12 bat cr ai, khong
nhat thiét phai trong cung xi, phudng, thi
tran hodc xa, phuong, thi trdn giap ranh
trong cung mot huyén. Nha nudc khong
can thiét phai hanh chinh héa cic giao
dich dan sy lién quan dén dat dai.

Thir nam, quy dinh rd va bao dam
quyén tiép can thong tin, quyén tham gia
ctia ngudi dan trong qué trinh ra quyét
dinh va tiép can cong ly trong linh vuc
dat dai; minh bach va chéng tham nhiing
trong quan 1y dat dai m
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1. Quy dinh ciia phap luit vé hoat dong
cong chirng va diéu Kién c6 hiéu lyc ciia
giao dich bat dong san

Theo Luat Cong ching nam 2014 da
dugc stra d6i, bd sung nam 2018 (Luat Cong
chtrng), cong ching 1a vi¢c cong chung vién
chung nhan tinh xéc thuc, tinh hop phap cua
hop ddng, giao dich dan sy khic bang vin
ban, tinh chinh xéc, tinh hop phép, khong
trai dao dirc xa hoi cua ban dich.

Cong chung vién dugc Bo truong Bo
Tu phéap bd nhiém, cung cdp dich vu cong
va c¢6 thé duoc xem nhu “Tham phan phong
ngura”. Cong chung chiu trach nhiém trudc
phap luat, ngudi yéu cau cong ching va
cac van ban cong ching ciia minh. Van ban

cong chimg duoc luu trir, bdo quan it nhat
trong thoi han 20 ndm dé phuc vu cho viéc
giam sat, kiém tra, thanh tra, diéu tra, truy
tb, xét xtr, thi hanh 4n lién quan dén viéc da
cong chung.

Bt dong san 1a nhimg tai san c6 gid tri
16m, phu thudc vao nhiéu yéu td khach quan
khac nhu van dé vé ngudn gbc bat dong san,
sy hinh thanh ciia bat dong san trong twong
lai, lién quan dén nhiéu quan hé phap luat
nhu quan h¢ hon nhan va gia dinh, quan hé
thira ké nén dé phat sinh vé tranh chéap. Vi
vay, phap luat quy dinh d6i véi cac giao dich
bat dong san phai duogc cong chung chimg
thuc nhu sau:

- Hop déng chuyén nhugng, ting cho,
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thé chap, gop von quyén st dung dit, quyén
sir dung dat va tai san gan lién véi dat; Vin
ban vé thira ké quyén str dung dét, quyén sir
dung dat va tai san gin lién véi dat (khoan 3
Diéu 167 Luat Dat dai nim 2013, Diéu 459
B luat Dan sy nam 2015).

- Hop d6ng mua ban, tang cho, doi, gop
von, thé chép nha & (Diéu 122 Luat nha ¢
2014, Piéu 459 B6 luat Dan sy nam 2015).

- Hop dong chuyén nhuong hop dong
mua ban nha & thwong mai (Hop dong
chuyén nhuong hop déng mua ban nha &
thuong mai (khoan 4 Piéu 81 Nghi dinh s
99/2015/ND-CP ngay 20/10/2015 cua Chinh
phui quy dinh chi tiét va huéng dan thi hanh
mot s6 diéu ctia Luat Nha &; Diéu 33 Thong
tu s6 19/2016/TT-BXD ngay 30/6/2016 cua
Bo truong Bo Xay dung hudng dan thuc
hién mot s6 ndi dung cia Luit Nha ¢ va
Nghj dinh s6 99/2015/ND-CP).

- Chuyén nhuong hop dong mua ban,
thué mua nha ¢ hinh thanh trong tuong lai
va chuyén nhuong hop dong thué mua nha,
cong trinh x4y dung co san (Piéu 8 Nghi
dinh s 02/2022/ND-CP ngay 06/01/2022
ctia Chinh phii quy dinh chi tiét thi hanh mot
s6 diéu cua Luat Kinh doanh bat dong san).

Tuy nhién, dbi vé6i cac truong hop kinh
doanh bt dong san, doanh nghiép c6 nganh
nghé kinh doanh bat dong san thi khong bat
budc phai cong ching viée chuyén nhuong,
trir trudng hop cc bén ¢6 nhu cau.

Vi du, truong hop anh Nguyén Vin A
mua bat dong san X cua anh Tran Vin B.
Néu anh A va anh B mua ban tryc tiép véi
nhau thi hop dong mua ban phai dugc cong
chtng theo quy dinh cta phap lut vé cong
chimg dé dam bao diéu kién c6 hiéu luc cta
hop ddng. Néu anh A va anh B mua ban qua

san giao dich bat dong san thi khong can
cong chimg. Nhu véy, cung mot ddi tuong
giao dich, ciing chu thé tham gia giao dich
nhung khi thay doi vé phuong thic thuc
hién lai khac nhau vé diéu kién ¢ hi¢u luc
cua giao dich. Quy dinh theo Du thao Luat
Kinh doanh bat dong san (stra d6i)! tao su
khong thong nhét vé diéu kién co hiéu luc
cua giao dich, trong khi dé dao tao ra mot
cong chung vién va dang ky thanh 1ap mot
van phong cong ching thi diéu kién rat kho
khin va nghiém ngit hon rat nhiéu so voi
thanh 1ap san giao dich bat dong san. Quy
dinh vé viéc khong can cong chimg khi giao
dich qua san giao dich bat dong san s€ tao ra
rti ro rat 16n cho nhitng ngudi tham gia giao
dich bAt dong san véi nhau.

Vi vay, viéc sta ddi, bd sung theo Dy
thao Luat Kinh doanh bat dong san (sira d6i)
theo hudng khong cong chung, ching thuc
ddi véi cac giao dich bat dong san ma thuc
hién théng qua vai trd cia san giao dich bét
dong san c6 thé dan dén sy khong thong nhat,
chong chéo va mau thuan dbi voi Bo luat Dan
s, Luat Nha ¢, Luat Dét dai va cdc van ban
quy pham phap luat khac.

Hoat dong cong chirng dugc thuc hién
nham bao dam an toan phép 1y cho cac hop
ddng, giao dich, ngin ngira vi pham phéap
luat, phong ngtra tranh chip, bao vé quyén
va lgi ich hop phép cho cac ca nhan to
chuc lién quan. Bén canh d6, cong chiing
con c6 chirc nang tao lap va cung cip céc
ching cur cho hoat dong tai phan. Phap
luat cong chting da thé hién chirc nang nay
théng qua viéc dé cao gia tri phap 1y cua
van ban cong ching, cu thé khoan 3 Diéu
5 Luat Cong ching nam 2014 quy dinh:
“Hop dong, giao dich dwoc cong chitng
c6 gid tri chitng cit; nhitng tinh tiét, sw

1 Nghién ctiu lap phap (2023), Dy thdo Luat Kinh doanh bét dong san (stia d6i), http://lapphap.vn/Pages/DuThao/
XemGopY.aspx?iDDTVB_DuThaoVanBan=1920&replyUrl=/Pages/DuThao/dsduthao.aspx#.
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kién trong hop déong, giao dich dwoc cong
chitng khong phai chirng minh, trie truong
hop bi Toa dn tuyén bo la vé hiéu”. Chirc
ning nay duogc xuit phat tir viéc nhiing
thoa thudn, tinh tiét sy kién trong van ban
cong chirng da dugc cong chirng vién xac
nhan tinh x&c thyc va tinh hop phép theo
mot thu tuc chét ché do phap ludt quy dinh.
Chinh vi vay, van ban cong chiing khong
thé tuy tién bi huy bo ma phai tuan theo
quy dinh cta phap luit cu thé; qua do, thé
hién ban chat cua hoat dong cong ching 1a
hoat dong bo tro tu phéap, mdt bién phép
bdo dam an toan phap 1y chu khong phai
Ia mdt thu tuc hanh chinh.

2. Thue tién xét xir d6i véi cac giao
dich bit dong sin

2.1. Thuc tién gidi quyét tranh chip
din sw lién quan dén hoat djng cong
chirng doi véi cdc giao dich bit dpng sin

Theo sb liéu thong ké tir ngay 01/7/2014
dén ngay 31/12/2020 cta Toa an nhan dan
t6i cao, két qua giai quyét vu an dan sy lién
quan dén giao dich ciing nhu tranh chép
quyén sir dung, s& hiru bit dong san ctia Toa
an nhan dan cac cip trong hé théng Toa an
nhan dan cu thé nhu sau:

- Tong s6 vu an dan su da thy ly:
962.322 vu.

- Tong sb vu an dan sy dd giai quyét:
597.804 vu.

- Téng sb vu an dan su con lai:
364.528 vu.

Trong do:

- S6 vu 4n dan sy lién quan dén tranh
chap dat dai va tai san trén dat da thu Iy 1a
233.061 vy; chiém ty 1¢ 24,2% trén téng )
vu an dan sy da thu ly.

- S6 vu 4n dan su lién quan dén tranh
chip dat dai da giai quyét 1a 102.156 vu;
chiém ty 1€ 17,1% trén téng s6 vu an dan su
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da giai quyét.

Téng két thyc tién va ap dung thong
nhat phap luat, Hoi dong Tham phan Toa
an nhan dan tdi cao ban hanh 13 4n 1¢ lién
quan dén giai quyét tranh chap dat dai. Tur
thuc tién xét xt d6 cho théy, tranh chép dat
dai va tranh chip lién quan dén giao dich vé
bat dong san chiém ty 18 1on trong viéc giai
quyét tranh chap dan su tai Toa 4n nhan dan
cac cap.

Thuc tién gidi quyét cac vu an tranh
chip hop dong chuyén nhuong quyén st
dung dat va tai san trén dat hién nay ngay
cang gia tang va phuc tap, nhiéu trudng hop
sang nhuong quyén sir dung dat chi co gidy
viét tay khong c6 cong chimg, ching thuc
va qua nhiéu chu thé, kéo dai qua nhiéu thoi
ky véi sy thay d6i ctua phap luat. Béi voi
cac truong hop nay, viéc xac minh, cung
cap tai liéu, ching ctr rat kho khan va phat
sinh nhiéu nguodi c6 quyén lgi, nghia vu
lién quan.

Tu vi tri, vai tro, quy trinh bd nhiém
cua cong chung vién cling nhu trinh ty, thu
tuc thyc hién cong ching hop ddng, giao
dich trai qua cac budc rat nghiém ngit; hd
s0 yéu cau cong chimg phai bao dam day
du gidy to hop phap chimg minh tu cach
chu thé, quyén so hiru dbi véi tai san... ma
van ban sau khi dugc cong chirng, ching
thuc c6 gia tri phap 1y cao va gid tri vé mat
chling ctr cao thé hién cu thé qua Diéu 5 Luat
Cong ching quy dinh: “2. Hop dong, giao
dich dwoc cong chirng co hiéu lyc thi hanh
doi véi cac bén lién quan; trong truong hop
bén co nghia vu khong thuc hién nghia vu
ciia minh thi bén kia cé quyén yéu cau Toa
dan gidi quyét theo quy dinh ciia phdp ludt,
trir trwong hop cdc bén tham gia hop dong,
giao dich co thoa thuan khac.

3. Hop dong, giao dich dwoc céng chimg
6 gid tri chirng cir; nhitng tinh tiét, s kién
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trong hop dong, giao dich dwoc cong chirng
khong phai chung minh, trie truong hop bi
Toa dn tuyén bé la vo hiéu.

4. Ban dich dwoc cong chung co gia tri
st dung nhie gidy to, van ban dwoc dich”
va diém ¢ khoan 1 Diéu 92 B6 luat TS tung
dan sy (BLTTDS) vé nhirng tinh tiét, su kién
khong phai ching minh: “c) Nhitng tinh tiét,
sw kién da dwoc ghi trong van ban va dwoc
cong chung, chung thuc hop phap; truong
hop ¢6 dau hiéu nghi ngo tinh khach quan
cua nhirng tinh tiét, su kién nay hodc tinh
khdach quan cua van ban cong chirng, chirng
thwe thi Tham phdan c6 thé yéu cau diong
sw, co quan, t6 chirc cong chirng, chimg
thue xudt trinh ban gé'c, ban chinh”; khoan
1, khoan 10 Piéu 95 BLTTDS va khoan 1
Piéu 82 Luat T tung hanh chinh quy dinh:

“1. Tai lieu doc dwoc noi dung dwoc coi
la chimg cit néu la ban chinh hodc ban sao
co cong chung, chung thuc hop phdp hodc
do co quan, t6 chirc ¢é tham quyén cung
cdp, xdc nhan...

10. Van ban cong chung, chung thuc
dwege coi la chimg cir néu viée cong ching,
chieng thuce dwoc thuc hién theo dung thu tuc
do phap luat quy dinh”.

Vi du thir nhat: Theo Ban 4n s 06/2021/
HS-ST ngay 05/02/2021 cua Toa an nhan
dan huyén Bic Giang, tinh Tuyén Quang,
qua kiém tra ho so, cong ching vién phat
hién gidy to gia trudc khi cong ching hop
dong giao dich. Khi thy 1y ho so cong ching
vién nghi ngd Gidy chimg nhan bi lam gia
nén di bao cong an dén giai quyét. Tai co
quan diéu tra, H (bén thé chap) d4 khai nhan
do can tién sira nha cho bd me dé va tra ng
ngan hang. Thang 8/2020, H Ién mang xa
hoi Facebook va théy 01 tai khoan cé tén
“Nhén 1am bang lai xe, gidy to toan qudc”
cung s6 dién thoai lién lac co thé lam gia
duogc cac loai gidy to, nén H da nay sinh ¥
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dinh 1am gia Gidy chirg nhan dbi véi thua
dat ma bd me dd cho nam 2018 dé thé chap
vay tién ngan hang. Qua trinh xdc minh
ngudn tin vé toi pham, Cong an da xac dinh
duoc ong H, tru tinh Ha Giang da c¢6 hanh
vi lam gia gidy to, tai liéu, con du cua co
quan, t6 chirc nén di chuyén toan bd ho so
dén Co quan diéu tra Cong an dé giai quyét
theo quy dinh cua phap luat. Nhu vay, néu
giao dich trén dugc thuc hién thong qua san
giao dich bat dong san thi c6 thé dan dén
hau qua nang né, thiét hai cho cho nhiéu t6
chtrc, ca nhan néu bat dong san trén tiép tuc
dugc chuyén nhuong qua nhiéu lan nita ma
khong dugc kiém tra ddy da vé tinh phap 1y
hop dong giao dich.

Vi du thtr hai: Theo Ban an dan sy phuc
tham s6 29/2021/DS-PT ngay 29/01/2021
cua Toa an nhan dan tinh Long An, 6ng P
cho rang 6ng dung quyén str dung dit dé bao
dam cho nghia vu cua Cong ty S tai Ngan
hang Thuong mai ¢6 phan N cac khoan no
cua Cong ty phat sinh tur thé tin dung, ngoai
ra khong chiu trach nhiém cho bat ky khoan
no va nghia vu nao khéac cua Cong ty. Nay
ong P yéu cau tuyén bd van ban cong chimg
la Hop ddng thé chap s6 0237/15/HDTC/
ST/DN2 v hi¢u. Ong P cho rang hgp dong
thé chip ma 6ng P d3 ky véi Ngan hang da
bi Ngan hang ty dong diéu chinh bo sung.
Ngan hang da c6 hanh vi Itra ddo 6ng P. Bén
canh d6, theo quy dinh tai khoan 1 Diéu 48
Luiat Cong chung sb 53/2014/QHI13 quy
dinh vé ky va diém chi trong vin ban cong
chung thi ngay 19/10/2015, 6ng P ky hop
dong thé chap tai try s6 Ngan hang va tai
thoi diém dé cong chung vién T thudc Vin
phong Cong chung H da khong c6 mat, viéc
vang mit 6ng T dd vi pham nghiém trong
Luat Cong ching.

Toa 4n cho rang: Hop dong thé chip sb
0237/15/HDTC/ST/DN2 13 hop dong dugc
danh may san, trong d6 thé hién day du cac



ndi dung, ké ca cac ddu check tai DPiéu 1
vé nghia vy duoc bao dam ciing dugc danh
bang may va duoc danh dau trudc khi cac
bén trong hop dong ky vao, khong phai duoc
danh bang tay nén viéc thém vao khong co
kha nang thyc hién. Vao ngay 19/10/2015,
ong P thira nhan ¢ ky vao hop dong va ky
vao ting trang ctia hop dong, lic nay da co
thé hién cac dau check tai cac 6 vudng $6 1,
2,3 va 5 Diéu 1 néu trén nén viéc ong P cho
rang Ngan hang Thuong mai ¢6 phan N -
Chi nhanh S lira d6i trong d4anh check thém
vao cac 6 vudng trong Hop dong thé chip
quyén str dung dit 1a khong c6 co s6. Do do,
hop dong thé chap quyén sir dung dat duoc
cac bén xéc lap trén co so ty nguyén nén cd
hiéu luc vé& mat ndi dung theo quy dinh vé
diéu kién c6 hi¢u lyc tai Diéu 122 BLDS
nam 2005 la van ban co6 hiéu luc vao thoi
diém cac bén xac 1ap giao dich. Toa 4n ciing
cho rang Vian phong cong chimg H thuc hién
viéc cong chimg hop dong thé chép 1a ding
trinh tu thu tuc do phap luat cong chung quy
dinh. Ttr cac nhan dinh trén cho théy, Toa an
cap so tham bac yéu cau khoi kién cta phia
nguyén don la ¢6 co so. Nhu vay, viéc hop
ddng thé chap da duoc cong chung tai Van
phong cong chimg 1a mot trong nhing yéu
t6 dé Toa an danh gia vé tinh hop phap va
tinh xac thyc cia céc tai licu, chung cu lién
quan dén cac giao dich.
2.2. Thue tién xét xir vu 4an hinh sy lién
quan dén giao dich bat dong san

Trong thoi gian qua, viéc kinh doanh bt
dong san khong co sy kiém soat, phong ngira
rti ro cua bat dong san dan dén nhimg sai
pham rat 16n, gay hau qua nghiém trong vé
quyén, loi ich hop phap cho céc t6 chirc, ca
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nhén, dién hinh nhu Ban 4n hinh sy so thim
s 607/2022/HS-ST ngay 29/12/2022 cta
Toa 4n nhan dan Thanh phd H6 Chi Minh
d6i voi bi cao Nguyén Thai Luyén va dong
pham pham t0i1 “Lira ddo chiém doat tai san”.

Trong vu an nay, thong qua cac phap
nhan dugc thanh 1ap, bi cdo Nguyén Thai
Luyén di 1ap 54 dy 4n mua ban bit dong
san. Tai cac du an Alibaba Long Phudc 7,
Alibaba Long Phudce 9, Alibaba Long Phudc
10, Alibaba Long Phudc 12, du chua ky
cong chimg hop dong chuyén nhugng quyén
sir dung dat nhung theo chi dao ciia Nguyén
Thai Luyén, cac bi cdo da thuc hién cac hop
ddng chuyén nhuong cho bi hai théng qua
Hop dong hop tac kinh doanh, Hop dong
thoa thuan chuyén nhuong quyén sir dung dat
va cac hinh thirc hop dong khac? ma khong
c6 cong chung ching thyc. Nhitng truong
hop nay, bi hai chi dugc quyén yéu cau boi
thuong thiét hai ma khong dugc cong nhan
thoa thuan chuyén nhuong. DPdi véi cac du
an con lai, vdi thu doan tuong tu, thong qua
cac phéap nhan, cd nhan, mdc du ban than cac
bi cdo da duoc cip Gidy chiung nhan quyén
str dung d4t nhung d6i voi nhing truong hop
hop dong khong duoc cong ching, ching
thue, khong chung minh giao dich trén thuc
té ciing khong duoc cong nhan thoa thuan
chuyén nhuong.

Déi vai cac trudng hop (58 trudng hop)
tai thoi diém thoa thuan, ky két hop dong
duoc cong ching, ching thuc day du, qua
kiém tra thuc té cac thira dit déu co Gidy
chimg nhan quyén sir dung dat hop phap,
thoa thuan chuyén nhuong la tu nguyén,
ngay tinh va da thanh toan tur 50 - 100%
thi can ctr quy dinh tai khoan 2 Diéu 133

2 Khi dat tén ctia hgp dong thi thudng dan dén céch hiéu khac nhau vé co s phép ly ap dung cho hgp déng nhu xéc dinh
céc diéu khoan trong hgp déng, xdc dinh néi dung hop déng, ké ci xdc dinh luat 4p dung. Diéu nay thusng dan dén rui ro
phap ly cho cac bén khi khong hiéu rd vé quy dinh nay, dic biét 1a bén yéu thé. Vi du Biéu 167 Luét DAt dai ndm 2013 quy
dinh vé€ Hop dong chuyén nhugng, ting cho, thé chép, gop von bing quyén st dung dat, quyén st dung dit va tai san gan

lién véi dat.
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B0 luat Dan sy nam 2015, Hoi déng xét
xur cong nhan thdéa thuan chuyén nhuong,
tra lai dat cho nguoi c6 quyén loi nghia vu
lién quan.

DPong thoi, dé bao vé quyén va loi ich
hop phap ctia nhitng nguoi yéu thé hodc cac
truong hop do phap luat quy dinh thi Bo
luat TTDS nam 2015 quy dinh duong su khi
kho1 kién, ho khong c6 nghia vu phai chung
minh trong cac truong hop quy dinh tai cac
khodn 1 Diéu 90 Bo luat TTDS 2015. Do
1a, (1) Nguoi tiéu dung khéi kién khong co
nghia vu chimg minh 15i cua to chirc, ca nhan
kinh doanh hang hoéa, dich vu. T6 chirc, ca
nhan kinh doanh hang hoéa, dich vu bi kién
¢6 nghia vu chitng minh minh khong c6 16i
gay ra thi€t hai theo quy dinh ctia Luat Bao
vé quyén loi ngudi tiéu ding?. Trong trudng
hop chui thé ban tai san khong cung cp hop
ddng, ching cir cho toa an thi duong su c6
quyén va nghia vu chi dong thu thap, giao
ndp ching ctr cho Toa 4n va chirng minh
cho yéu cau ctia minh 14 c6 cin ctr va hop
phap. Viéc cong ching hop dong giao dich
gitip cac bén duong sy dé giang cung cip
chung ctr cho toa an thong qua viée yéu cau
co quan cong ching cung cp vin ban cong
chimg ma T6 chirc hanh nghé cong ching
dang luu git*, ké ca trong trudng hop duong
su khong cung cép duge chimg ctr cho Co
quan xét xu.

3. Kién nghi

Thir nhdt, tir nhiing phan tich néu trén,

viéc thuc hién chirc ning cua CCV tai to

chtrc hanh nghé cong chimg 1a doc 1ap, khach
quan, vua gilt vai tro chung nhan tinh xac
thuc, tinh hop phap cua hop dong, giao dich,
vira giit vai tro nguoi “gac ctra” vé BDS du
diéu kién tham gia giao dich. Thiét nghi tat
cd cac giao dich vé bat dong san, dac biét la
giao dich giita Chu dau tu v6i bén mua, bén
thué mua, bén nhan chuyén nhuong BDS la
ca nhan, ho gia dinh (bén yéu thé) quy dinh
phai dugc cong chiing, chung thyuc tai Luat
Dét dai, Luat Nha ¢ va Luat Kinh doanh bét
dong san.

Thir hai, vai trd diéu hanh cua Chinh
phu 13 thong nhét trong hoat dong quan 1y
Nha nuéc, ¢ sy phan cong, phdi hop, kiém
soat gilra cdc co quan nha nudc trong viéc
thuc hién quyén dai dién s& hitu toan dan vé
dat dai. Can phai 1am 16 quy dinh vé “Ngudi
dai di¢n theo phap ludt ctia San giao dich
bat dong san ky xac nhan giao dich thanh
cong vao hop dong ky két gitra chii dau tu
va khach hang, hop dong nay 1am can cir dé
lam cac thu tuc tiép theo theo quy dinh cia
cac phap luat co6 lién quan’™, vi day khong
phai 1a diéu kién vé hinh thirc dé hop dong,
giao dich c6 hiéu luc, d@)ng thoi can quy dinh
cu thé “thu tuc tiép theo theo quy dinh cua
cac phap luat c6 lién quan™ la: thu tuc cong
chung, ching thuc, ndp thué, dang ky bién
dong va cap gidy ching nhan... Quy dinh
nay can rd rang, minh bach cho qué trinh ap
dung phap luat trong hoat dong cong chung,
chung thyuc, quan 1y Nha nudc vé dat dai,
hoat dong xét x1r ctia Toa an va cac co quan
Nha nudc c¢6 thim quyén m

3 TS.Nguyén Thu Ha, Binh luin vé€ nguyén tic cung cip chiing ctt va chiing minh trong B luat T6 tung d4n sy nam 2015,
http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=207095, truy cap ngay 10/4/2023.

4 Diéu 64. Ché d6 luu trii ho so cong chiing: T6 chiic hanh nghé cong chiing phai bao quan chit ché, thuc hién bién phap
an toan d6i v6i hé so cong chiing. Trong trudng hop co quan nha nudce ¢ thdm quyén cé yéu cau bing vin ban vé viéc cung
cdp ho so cong chiing phuc vu cho viéc gidm sét, kiém tra, thanh tra, diéu tra, truy td, xét xt, thi hanh dn lién quan dén viéc
da cong chiing thi t6 chiic hanh nghé cdng chiing ¢ trach nhiém cung cdp ban sao van ban cong chiing va cac gidy t& khéc
c6 lién quan. Viéc déi chiéu ban sao véin ban cong chiing v6i ban chinh chi dugc thuc hién tai t6 chiic hanh nghé cong chiing

noi dang luu trii ho so cong chiing.

5 Diéu 61 Dy thdo Luat Kinh doanh bat dong san (stia d6i).
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Tém tit:

Du thdo Luat Nha & (stra d6i) va Dy thao Luat Kinh doanh bét
dong san (stra d6i) dang duogc tiép tuc hoan thién dé trinh Qudc
hoi xem xét, théng qua. Trong pham vi bai viét ndy, tac gia phan
tich nhimg han ché, bét cap trong quy dinh vé hop dong thué mua
bat dong san cua hai Dy thao nay va dua ra nhiing kién nghi hoan
thién, gop phan dam bao su an toan phap 1y trong giao dich dan
su vé bit dong san ciing nhu bao vé quyén loi cho bén yéu thé khi
thyuc hién cac giao dich vé thué mua bat dong san ¢ Viét Nam.

Abstract:

The draft Law on Housing (amendment) and the draft Law on Real
Estate Trading (amendment) are being finalized to submit to the
National Assembly for reviews and approval. Under the scope of
this article, the author provides an analysis of the shortcomings and
inadequacies of these drafts on real estate lease-purchase agreements
and also gives out recommendations for further improvements,
contributing to ensuring the legal safety of the real estate transactions
as well as protecting the interests of disadvantaged parties when
performing real estate lease-purchase transactions in Vietnam.

1. Khai quat chung vé hop déng thué mua
bit dong san

Thué mua 1a mét giao dich c6 ngudn
gbc tir luat Anh-My, dugc biét dudi tén
goi leasing/ hire purchase/ hire - purchase
agreement. Trong luat cua Cong hoa Phap,
thué mua duogc goi 1a locafion-vente', cum
tir cau thanh tir sy két hop gitra thué va
mua. Nhin chung, hop dong thué mua 1a mot
thoa thuan mua tai san, trong d6 nguoi mua
thuc hién thanh toan mot khoan ban dau va
tra gop sd du con lai cung voi mét khoan

tién 1di nhat dinh. Thuat ngi “thué mua”
(hire/lease purchase) cling dugc sir dung kha
phd bién & Anh?, con theo mét s6 quy dinh
cua phap luat Hoa Ky thi goi 1a “tra gop”
(installment plan)®. Tuy nhién, theo nghién
ctru thi gitra hai khai niém nay ciing c6 khac
biét, d6i voi hop dong tra gop, ngudi mua cé
quyén s& hitu ngay khi hop dong dugc ky két
v6i nguoi ban. Trong khi dbi véi hop dong
thué mua, quyén s¢ hiru hang héa khong
dugc chuyén giao chinh thirc cho ngudi mua
cho dén khi tat ca cdc khoan thanh toan da

1 Nehf, James P. (1991), “Quy dinh hiéu quéa vé hgp dong thué d€ s¢ hiiu’, Tap chi Luat Bang Ohio, 52: 751.
2 Phinl,Chuong53PaoLuitthué mua Anhnam 1964, https://www.legislation.gov.uk/ukpga/1964/53/enacted?view=plain,

truy cap ngay 8/4/2023.

3 https://www.immopret.fr/blog/location-vente-comment-ca-marche/, truy cip ngay 8/4/2023.
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dugc thuc hién. Vé y nghia, thué mua la mot
giai phap gitp cho nguoi khong co di didu
kién vé tai chinh dugc sir dung tai san la can
nha dé ¢ khi chua c6 dii tién dé thanh todn
toan bo gia trj cia bat dong san.

Nhin chung, phap luat nudc ngoai co
nhitng quy dinh cu thé vé thué mua tai san
n6i chung va bat dong san noi riéng. O Anh,
hop dong thué mua 13 thoa thuan, theo do
hang hoa cua bén dugc bdo lanh hoac thué
s& duogc thanh toan dinh ky va quyén so hiru
s& dugc chuyén giao cho bén thué hodc bén
dugc bao lanh néu ho tuan thu day du cac
diéu kién da thoa thuan. Thoa thuan thué
mua la thoa thuan, theo d6 chu s¢ hiru tai
san cho phép mot nguoi (goi la nguoi thué
mua tai san) trong mot khoang thoi gian bang
cach tra gop hay con goi 1 hop dong tra gop
(installment contract). Ngudi thué c6 quyén
chon mua tai san khi két thiic hop dong néu
tat ca cac khoan tra gop duoc thanh toan
xong*. O Hoa Ky, theo quy dinh ctia dao lut
dan sy bang California (stra d6i nam 2022),
“hop dong thué mua la hop dong ma chii s&
hitu tai san cho thué tai san do trong mot thoi
han khodang bon thang. Sau dé, chii s6 hitu
va bén thué mua cé thé thod thudn rang sau
khi tat ca cdc khoan thanh todn da dwoc thuc
hién, hodc nguoi thué co thé tra lai tdi san
va cham diet hop dong véi chii s6 hitu, hodc
nguwoi thué cé thé quyét dinh mua hang héa
tir chii s¢ hitu. Hop dong thué mua cé thé
dwoc xem la loai hop déng ma bén ban co
quyén chuyén giao tai san la dong san, bat
dong san cho bén mua voi diéu kién néu so
tién trong hop dong dwoc trd lai theo timg
dot va bén mua sé tro thanh chu so hitu tai
san sau khi dd hoan tat thi tuc thanh todn.

Trong linh vuc thué mua noi chung va thué
mua bdt dong san néi riéng, hop dong ndy cé
sw phoi hop giita viéc cho thué véi muc dich
dé & va bdan cho bén cho thué . Bén canh do,
theo quy dinh vé hop dong thué mua tai Muyc
1351.01 dao luat sira ddi cua bang Ohio, Hoa
Ky (stra d6i nam 2022): “Hop dong thué
mua (lease-purchase agreement) la mot thoa
thuGn vé viéc sir dung tai san ca nhan cho
muc dich ca nhan, gia dinh hodc ho gia dinh
trong thoi han ban dau la bon thang hodc
it hon va duwoc tw dong gia han sau moéi dot
thanh todn tién thué va thod thudn nay cho
phép bén thué cé dwoe quyén so hivu tai san”’
6. Nhin chung, cac qudc gia theo hé thong
thong luat xem day 14 loai “mua bdn c6 diéu
kién (conditional sale) - mét hop dong theo
dé quyén sé hitu tai san cd nhan dwoc chuyén
nhwong theo cdc diéu khodn bdo heu quyén
s6 hitu doi voi nguoi chuyén nhieong cho dén
khi thanh toan mét sé tien xdc dinh (thuong
duwoc goi la “mua gia’”.

B¢ luat Dan sy (BLDS) nam 2015 cua
Viét Nam ¢6 quy dinh vé truong hop “mua
tra cham, tra dan”; cu thé, theo Diéu 453
BLDS nam 2015 thi “cac bén c¢6 thé thoa
thuan vé viéc bén mua tra chdm hodc tra dan
tién mua trong mot thoi han sau khi nhan
tai san mua. Bén ban duoc bao luu quyén
s¢ hitu d6i v6i tai san ban cho dén khi bén
mua tra du tién, trir truong hop c6 thoa thuan
khac. Hop dong mua tra cham hodc tra dan
phai dugc l1ap thanh van ban. Bén mua cé
quyén st dung tai san mua tra cham, tra dan
va phai chiu rui ro trong thoi gian sir dung,
trr truong hop c6 thoa thuan khac”. Quy
dinh nay mang “bong dang” cua thué mua
tai san theo hinh thirc “tra gép”. Khai ni¢m

4 Diéu 29, Chuong 53 phan 3 Pao Luat thué mua Vuong quéc Anh nam 1964, https://www.legislation.gov.uk/

ukpga/1964/53/section/29, truy cap ngay 10/4/2023.
5 CA CivCode § 1812.622 (2022)

6 OH Rev Code § 1351.01 (2022), https://law.justia.com/codes/ohio/2022/title-13/chapter-1351/section-1351-01/, truy

cép ngay 26 thang 5 nam 2023.

7  E Hodge O’Neal, “Mua ban c6 di€u kién 6 bang Lousiana’, vol.2 La. L. Rev. (1940), pp. 338, 339, https://digitalcommons.
law.Isu.edu/cgi/viewcontent.cgi?article=1143&context=lalrev, truy cdp ngay 26 thang 5 nam 2023.
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“thué mua” dugc quy dinh cu thé trong Luat
Nha & nam 2014 va Luat Kinh doanh bét
dong san nam 2014. Cy thé, so v6i quy dinh
tai khoan 17 Diéu 3 Luat Nha & nam 2014 thi
khoan 22 Diéu 3 Du thao Luat Nha & (sira
doi) — Dy thao Luat Nha & d3 co su stra doi,
theo d6 thué mua nha o 1a viéc nguoi thué
mua thanh toan trude cho bén cho thué mua
mot ty 18 phan tram nhat dinh cta gia tri nha
¢ thué mua theo thoa thuan nhung khong
qua 50% gié tri nha & thué mua; s6 tién con
lai duoc tinh thanh tién thué nha dé tra hang
thang cho bén cho thué mua trong mot thot
han nhét dinh; sau khi hét han thué mua nha
& va khi da tra hét sb tién con lai thi nguoi
thué mua c6 quyén so hiru ddi v6i nha ¢ dé.
Quy dinh ctia Dy thao c6 diém mai hon so
v6i quy dinh tai khoan 17 Piéu 3 Luat Nha
& nam 2014% vé noi dung khoan tién thanh
toan t0i da trude cho bén thué mua tir 20%
1én 50% gid tri nha & cho thué mua. Noi
dung khai niém nay ciing quy dinh tuong
tw tai khoan 5 Diéu 3 Dy thao Luat Kinh
doanh bat dong san (sira doi) — Dy thao Luét
KDBDS nhu sau: Thué mua nha o, cong
trinh xdy dung 1a thoa thuan gilra cac bén,
theo d6 bén thué mua thanh toan trudc cho
bén cho thué mua mét khoan tién khéng qud
50% gia tri nha o, cong trinh xday dung thué
mua va dugc st dung nha o, cong trinh xay
dung do; s tién con lai duoc tinh thanh tién
thué dé trda hang thang hodc théa thudn giita
cdac bén cho bén cho thué mua trong mot thoi
han nhdt dinh; sau khi da thanh toan du sb
tién thué mua thi bén thué mua cé quyén so
hiru d6i v6i nha &, cong trinh xay dung do.
Nhu vay, theo quy dinh ctia phéap ludt nha
& hién hanh cua Viét Nam thi thué mua nha &
duoc hiéu mot cach khai quat 1a mot hinh thirc
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chuyén giao quyén sé hiru nha & tir bén cho
thué sang bén thué trong mot thoi han nhat
dinh, theo nhiing diéu kién ma cac bén thoa
thuan. Thoi gian thyc hién hop dong kéo dai
& thoi diém chuyén quyén, bén cho thué mua
dugc bao luu quyén so hitu cho dén khi bén
thué mua tra hét tién. Cu thé, bén thué mua
thanh toan truéc cho bén cho thué mua tbi da
50% gié tri ctia nha & thué mua, sb tién con
lai dwoc tinh thanh tién thué nha dé tra hang
thang cho bén cho thué¢ mua trong mét thoi
han nhét dinh; sau khi hét han thué mua nha &
va khi da tra hét s6 tién con lai thi ngudi thué
mua cb quyén sé hiru ddi v6i nha & d6. Khi
hét thoi han thué mua nha & thi ngudi mua
nha méi duge tién hanh thu tuc dé cap Gidy
chtmg nhan quyén so hitu nha ¢. D6i v6i nha
& xa hoi thi trong sudt thoi gian do, nguoi
thué mua nha s& khong c6 quyén chuyén
nhuong nha ¢ x4 hoi cho ngudi khac, néu ho
khong thudc dbi tugng duge phép thué mua
nha ¢ xa hoi. Viéc thué mua nha ¢ ndi chung
va thué mua nha & x4 hdi néi riéng gan giéng
nhu hinh thirc “ban hang tra gop” hay hinh
thirc mua bén tra cham, tra dan, nhung thué
mua ¢ nhitng uu diém hon nhu: sau mot thoi
gian sir dung ban dau, néu bén thué mua nhan
thiy khong mudn mua thi c¢6 thé khong tiép
tuc mua vi trong thoi gian nay, bat dong san
van thudc sé hitu ctia bén cho thué.
2. Nhirng bit cip trong quy dinh vé hop
déng thué mua béat dong san theo quy
dinh cia Dy thio Luat Nha &, Du thio
Luat kinh doanh bit ddng sin va kién
nghi hoan thién

2.1. Bit cdp vé nji dung ciia hop dong
thué mua va kién nghi hoan thién

Lién quan dén ndi dung cia hop dong
thué mua, khoan 1 Diéu 47 Dy thao Luat

8 Theo quy dinh tai khoan 17 Diéu 3 Luat Nha ¢ nam 2014: “Thué mua nha & la viéc ngudi thué mua thanh toan trudc
cho bén thué mua 20% gia tri cia nha & thué mua, trti truong hgp nguosi thué mua c6 diéu kién thanh todn trudc thi dugc
thanh todn khong qué 50% gid tri nha & thué mua; s6 tién con lai dugc tinh thanh tién thué nha d€ tra hang thang cho bén
thué mua trong mot thoi han nhét dinh; sau khi hét han thué mua nha & va khi da tra hét s6 tién con lai thi ngusi thué mua

c6 quyén s6 hitu doi véi nha 6 d6”
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KDBBS quy dinh Hop déng mua ban, cho
thué, cho thué mua nha &, cong trinh xay
dung phai c¢6 cac ndi dung chinh sau day:
Tén, dia chi cta cac bén; Cac thong tin vé
bét dong san; Gid mua ban, cho thué, cho
thué mua; Phuong thuc va thoi han thanh
toan; Thoi han giao, nhan bét dong san va
ho6 so kém theo; Bao hanh; Quyén va nghia
vu cua cac bén; Trach nhiém do vi pham hop
ddng; Phat vi pham hop ddng; Céc trudng
hop chdm dut, huy bo hop dong va cac bién
phép xir ly; Giai quyét tranh chap; Thoi diém
¢6 hi¢u lyc cua hop déng; No6i dung cua hop
ddng dugc hiéu 12 tong hop nhimg diéu khoan
trong hop dong. V& hinh thirc, theo quy dinh
tai khoan 3 Diéu 45 Dy thao Luat KDBDS
quy dinh d6i voi hop dong thué mua bit dong
san: Hop dong kinh doanh bat dong san, hop
dé)ng kinh doanh dich vu bat dong san dugc
lap thanh véan ban. Viéc cong chiing, chiing
thue hop dong do cac bén thoa thuan; trir hop
dong mua ban, thué mua nha &, cong trinh
xay dung va hop dong chuyén nhugng quyén
sir dung dat ma cac bén tham gia giao dich 1a
t6 chirc, ca nhan quy dinh tai khoan 2, khoan
3 Piéu 10 cta Luat nay thi phai cong chimg
hodc ching thyc. Nhu vay, theo quy dinh cta
Du thao Luat KDBDS thi hop dong thué mua
bét dong san bt budc phai 1ap van ban, va
mot sd truong hop theo ludt dinh bit budce
phai cong chimg, chimg thuc nhdm dam bao
su an toan phép ly cua giao dich. Nhu vay,
v6i quy dinh trén, nhimg diéu khoan duoc
liét ké “phai c6” trong van ban hop dong,
nghia la mang tinh chét bat budc, theo dé cac
diéu khoan nay phai duoc ghi rd trong hop
ddng. Tuy nhién, van dé dat ra néu cac bén
c0 thoa thuan tai cac van ban khac nhu bién

ban, cac cam két riéng khac... nhung trong
hop dong thué mua lai thiéu mot trong nhiing
diéu khoan néu trén thi hudng xir Iy s& nhu
thé nao? Chang han, voi diéu khoan phat vi
pham, hi¢n nay, Diéu 418 BLDS nam 2015;
Diéu 300, 301 Luat Thuong mai niam 2005
da dugce stra doi, bd sung nam 2017 va 2019
ciing chi dwa ra quy dinh diéu kién 4p dung
phat 13 phai c6 hanh vi vi pham hop ddng va
cac bén c6 thoa thuén phat trong hop dong.
Vay, néu céc bén khong thoa thuén phat hodc
c6 thod thudn phat nhung khong néu rd murc
phat trong hop dong thi hudng giai quyét nhur
thé nao? Hop ddng co thé xem nhu chua giao
két? Hop ddng c6 ddi tuong khong thuc hién
dugc? Hop dong co thé bi xem 1a vo hiéu
hay khong? Téc gia cho rang, truong hop nay
khong bi v6 hi¢u vi khong thudc truong hop
nao bi dan dén giao dich vo hiéu theo Diéu
117 va Diéu 408° cia BLDS nam 2015".
Trudc day, Phap 1énh Hop dong kinh té
nim 1989 quy dinh: hop ddng kinh té bao
gdm nhitng diéu khoan chu yéu va theo quy
dinh tai Piéu 11 ctia Phap 1énh thi “hop dong
kinh té duoc coi 1 d3 hinh thanh va c6 hiéu
luc phap 1y tir thoi diém cac bén da ky vao
van ban hodc tir khi cac bén nhan duoc tai
liéu giao dich thé hién su thoa thuan vé tat ca
nhirng diéu khoan chu yéu ctia hop dong, trir
truong hop phap luat co6 quy dinh khac dbi
v6i timg loai hop dong kinh t&”. Nhu vay,
v6i cac quy dinh trude day thi mot sé diéu
khoan chinh, quan trong cua hop dong duoc
xéc dinh 1a diéu khoan chu yéu va néu thiéu
thi xem nhu hop dong chua duoc giao két.
Theo nhiéu quan diém thi nhitng diéu khoan
dugc quy dinh trong Piéu 50 cua Dy thao
Luat KDBDS la “diéu khoan bat buoc™"' —

9 Hop dong vo hiéu do ngay tii khi giao két hgp dong cé d6i tugng khong thuc hién dugc.

10 Diéu 122 BLDS niam 2015 quy dinh: 1. Giao dich dan sy c6 hiéu luc khi c6 da céc diéu kién sau day: a) Chu thé c6 ning
luc phép luét dan sy, ning luc hanh vi dén sy phu hgp véi giao dich dan su dugc xéc lap; b) Chu thé tham gia giao dich dan
su hoan toan tu nguyén; ¢) Muc dich va ndi dung ctia giao dich dén sy khong vi pham diéu cim ctia luét, khong trai dao dtic
x4 hoi. 2. Hinh thtic cta giao dich dé4n sy 1a diéu kién c6 hiéu luc ctia giao dich dan sy trong trudng hop luét c6 quy dinh.
11 Nguyén Quang Tuyén, Binh luin khoa hoc Luét Kinh doanh bat dong san (hién hanh), Nxb. Chinh tri qudc gia Su thit,

nam 2020, tr.65.
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ndi dung chinh phai cé trong hop dong kinh
doanh bét dong san néi chung, thué mua nha
&, cong trinh xay dung nodi riéng. Ngay nay,
tac gia cho rang, viéc ap dung cic quy dinh
nay theo hudng bit budc c6 thé dan dén vi
pham nguyén tic tu do, tw nguyén cam két
thoa thuan trong giao két hop dong (khoan 2
Piéu 3 BLDS niam 2015)'2. Hon nira, ciing
v6i nhitng ndi dung néu trén thi Diéu 184
cua Dy thao Luat Nha ¢ lai quy dinh theo
huéng khong bit budc phai co day du cac
noi dung; theo d6, Pidu luat nay quy dinh
“Hop dong vé nha & do cac bén thoa thuan
va phai dugc lap thanh vin ban bao gom cac
nodi dung ....”. Theo quan diém cta mot hoc
gia thi day “la nhitng ndi dung do cac bén
thoa thudn vé nha ¢” va “khong nén theo
hudng bit budc phai co day du cac nhom
diéu khoan nay trong hop déng ma nén quy
dinh theo hudéng goi md dé cac chu thé co
thé Iya chon nhitng diéu khoan phu hop ghi
vao hop dong”"3. Nhu vy, giita hai quy dinh
cua hai Dy thao Luat lién quan dén noi dung
ctia hop dong kinh doanh bat dong san, hop
ddng vé nha ¢ c6 su khac nhau.

Vé kinh nghiém phdp ludt nwée ngodi,
theo quy dinh lién quan dén hop dong thué
mua bat dong san cua phéap luat Hoa Ky, thi
loai hop dong nay c6 thé duoc xem 1a mot
loai hop dong co diéu kién (conditional sale),
diéu kién do cac bén thoa thuan c6 thé 1a diéu

12 Stia d6i, b6 sung Diéu 121 Luat Nha 6 nam 2014.
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kién 10 rang, diéu kién ngﬁm dinh hodc ngu
y. O Hoa Ky, hop dong thué mua bat dong
san duoc quy dinh theo cac quy dinh cua
tiéu bang va lién bang'*. Theo d6, hop dong
thué mua c6 hai dang 1a hop dong thué mua
truyén thong va hop dong thué mua quyen
chon dugc mua hodc tir chdi mua ddi véi
nha ¢ sau khi da giao két hop dong'>. Hop
dong thué mua quy dinh nhimg trach nhiém
ma nguoi thué/ngudi mua va chu nha/nguoi
ban thyc hién trong sudt qua trinh thué. Hop
dong nay phai ghi rd bat ky khoan phi tuy
chon nao va sd tién thanh toan hang thang sé
dugc ghi co vao khoan thanh toan trude dé
mua nha khi két thuc hop dong thué, khoan
dit coc ban dau va khoan tin dung tién thué
chi duogc tra cho ngudi mua dudi dang khoan
thanh toan trudc cho cin nha néu ngudi thué/
ngudi mua quyét dinh tiép tuc mua. Nguoi
thué/nguoi mua chiu trach nhi€ém dam bao
khoan vay bang tai san thé chip can thiét
dé hoan tit viéc mua nha. Néu nguoi thué/
ngudi mua khong thé mua nha do thiéu tai
chinh, ngudi thué va chi nha c6 thé dong ¥
gia han thoi gian tily chon, chuyén d6i hop
ddng thué mua thanh hop dong thué truyén
thong hodc két thuc hop dong véi viée ngudi
thué chuyén di va chii nha s& tim kiém nguoi
thué hodc ngu(‘ri mua khac. Déi voi hop dong
thué quyén chon mua, phap luat cho phep
cac bén c6 thé thoa thuan diéu khoan 1a didu

13 Nguyén Minh Oanh, Binh ludn Luat Nha & nim 2014, Nxb. Lao Pong, nam 2018, tr. 420.

14 O Hoa Ky, cac tiéu bang c6 thé c6 cac quy dinh riéng vé hgp déng thué mua bt dong san, nhung ciing c6 cic quy dinh
ctia lién bang dugc dp dung trén toan qudc. Mot s6 quy dinh lién bang vé hop dong thué mua bt dong san tai Hoa Ky: Dao
luit Trung gian B4t dong sdn (Real Estate Settlement Procedures Act - RESPA): Dao luét nay yéu cdu cac bén lién quan dén
hop dong thué mua bit dong san phai cung cdp thong tin r6 rang va chinh xdc vé cdc khodn phi, chi phi va diéu kién ctia hgp
dong. Dao luit ddm bao tin dung bat dong san (Truth in Lending Act - TILA): Dao luit nay yéu cdu cdc bén cung cdp thong
tin chi tiét vé cac khodn vay va chi phi lién quan dén hgp dong thué mua bat dong san. Dao luat bao vé ngudi tiéu dung lién
bang (Consumer Protection Act - CPA): Pao luat nay bao vé quyén lgi clia ngudi tiéu dung khi ky két hgp dong thué mua
bat dong san va yéu cdu cic bén phai cung cip thong tin chinh xdc va ddy du cho ngudi tiéu dung. Dao luat diéu chinh tin
dung cong béang (Fair Credit Reporting Act - FCRA): Dao luit nay yéu ciu cdc bén cung cip thong tin lién quan dén hop
dong thué mua bat dong san phai ddm bao tinh chinh xdc ctia thong tin. Ngoai ra, mdi tiéu bang cé thé c6 nhiing quy dinh
riéng vé hgp dong thué mua bt dong san. Vi vay, khi ky két hop dong thué mua bit dong san, cac bén phai tim hiéu ky céc
quy dinh cta phap luét tiéu bang.

15 Park, Min (June 2021), “Alternatives to Traditional Mortgage Financing in Residential Real Estate: Rent to Own and
Contract for Deed Sales”, The Quarterly Journal of Finance, 11 (02).
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kién phat sinh, thay d6i hay cham dut hop
déng thué mua. Theo do, “thué mua la mot
giao dich co diéu kién, trong do nguf&ri mua
nhan dugc quyén st dung dé6i voi bat dong
san thué mua nhung quyén so hitu van thudc
vé ngudi ban cho dén khi nguoi thué mua
dap tng viéc thyc hién mot diéu kién theo
thoa thuan™'®. Theo hop dong, quyén s0 hiru
khong duoc chuyén cho ngu’(n mua néu cac
bén co thoa thuan vé diéu kién tam nging
(suspensive condition) cho dén sau mot
khoang thoi gian nhit dinh hodc cho dén khi
mot didu kién cu thé duoc dap ung. Thong
thuong, diéu kién nay 1a ngudi mua phai
thanh toan diy du gid mua. Chang han, cac
bén co thé thoa thuan hop dong thué mua s&
khong c6 hiéu lyc néu ngudi mua khong tra
dt khoan tién t6i thiéu cho bén cho thué mua.
Néu hop déng c6 hi€u luc, théa thuan mua
ban c6 diéu kién cling bao vé bén cho thué
mua néu bén thué mua khong tra duoc khoan
no dbi voi bat dong san thué mua, vi quyén
so hiru chi dugc chuyén cho bén thué mua
sau khi cac diéu kién dd thoa thuan trong
hop dong déu duoc thuc thi nén bén cho thué
mua van 1 chu so hitu hop phap déi vai tai
san trong sudt thoi han cta hop dong. Pidu
nay cling cho phép bén cho thué mua duogc
quyén thu hoi tai san mot cach hop phap, ma
khong phai ding dén cac thu tuc thuc thi ton
kém ddi voi bén thué mua néu bén thué mua
khong thé tiép tuc thuc hién nghia vu thanh
toan doi voi tai san thué mua.
Twr nhitng phan tich trén, tac gid dua ra
mot s6 kién nghi stra d6i quy dinh vé noi
dung cta hop dong thué mua bit dong san,

thué mua nha & nhu sau: Thir nhdt, can quy
dinh c6 su théng nhat gitta hai dao ludt nay
vé quy dinh lién quan dén “ndi dung ctia hop
dong”. Thit hai, khong nén quy dinh theo
hudng day 1a cac didu khoan bt budc “phai”
c6 trong hop dong ma theo hudéng “hop dong
vé bat dong san c6 thé bao gom nhiing noi
dung sau day...”, bdi nhiing ly do sau: mgt
la, hop ddng 1a su thoa thudn giita cac bén
nén can quy dinh ndi dung cta hop dong
nham dam bao ton trong tu do thoa thuan
giita cac bén, mién cac bén khong vi pham
diéu cam cua ludt, trai dao dtrc xa hoi; hai
la trong nhitng diéu khoan dugc liét ké theo
ludt da chira dung nhitng quy dinh riéng gén
v6i hiéu luc cua diéu khoan do, vi du diéu
khoan vé d6i tuong 1a didu khoan co ban cta
hop ddng nén phai tuan theo cac quy dinh
riéng'”. Tuy nhién, nhimg diéu khoan khac
nhu gid ca thi gid thué mua nha ¢ dugc xac
dinh theo gia thi truong hodc theo quy dinh
cia Nha nudce di voi thué mua nha ¢ xa hoi
nén khong can quy dinh day 1a nhiing diéu
khoan bt budc phai c¢6 trong hop dong thué
mua bat dong san noi riéng va hop dong vé
kinh doanh bat dong san, hop dong vé nha &
no6i chung. Ba ld, trong hop dong thué mua
thi nghia vu thanh toan day du theo timg dot
1a quan trong. Vi vay, dé dam bao va han
ché nhiing rii ro néu bén mua vi pham diéu
khoan nay thi luat nén c¢6 co ché cho phép
cac bén co thé xac lap nhimg diéu khoan 1a
diéu kién phat sinh hay diéu kién tam ngimg
(hodc diéu kién hoan thyc hién hop dong),
didu kién huy bo trong giao dich thué mua
bat dong san gitra cac bén. Vi duy, cac bén

16 Huey L. Golden, The Conditional Sale in Louisiana Jurisprudence: Anatomy of a Synecdoche, 54 La. L. Rev. (1993) ,

pp.362.

17 Diéu 181 Du thdo Luit Nha & quy dinh diéu kién ctia nha & tham gia giao dich (giti nguyén Pi€u 118 Luét hién hanh): 1.
Giao dich vé mua bén, cho thué mua, ting cho, d6i, thé chip, gép von bang nha & thi nha & phai ¢ du diéu kién sau day: a)
Co Gidy chiing nhén theo quy dinh ctia phap luét, trii truong hgp quy dinh tai khoan 2 Piéu nay; b) Khong thudc dién dang
6 tranh chdp, khiéu nai, khiéu kién vé quyén sd hiiu; dang trong thoi han sd hiiu nha & d6i véi trudng hgp sé hitu nha & cé
thoi han; ¢) Khong bi ké bién dé thi hanh an hodc khong bi ké bién d€ chdp hanh quyét dinh hanh chinh da c6 hiéu luc phap
luat ctia co quan nha nudc c6 thdm quyén; d) Khong thudc dién da cé quyét dinh thu hoi dét, c6 thong bao gidi toa, pha do

nha & cta co quan ¢ thdm quyén.

28 NGHIEN cUU
LAP PHAP J S6 13 (485) THANG 7/2023



c6 thé thoa thuan ngudi mua cd quyén chon
chim dut hgp dong néu khong du kha nang
tai chinh dé thanh toan trong qua trinh thué
mua ma khong phai chiu hinh thirc ché tai
ctia hop dong; hodc trong hop dong, cc bén
c6 thé thoa thuin néu bén mua khéng tra
du sb tién phai thanh toan theo dot thi viéc
mua ban chidm dut, bén ban dugc doi lai tai
san va duoc quyén giit lai sb tién da tra dén
thoi diém ma bén mua vi pham. Truong hop
bén mua vi pham hop déng nhung bén mua
khong thyc hién nghia vu bdi thuong, bén
ban co thé khu trir nghia vu nay vao khoan
da thanh toan cua bén mua. Mat khac, cac
bén ¢ thé thod thuan diéu kién hoan thyc
hién hop déng, theo d6 bén ban sé dugc hoan
khong giao nha cho dén khi ngudi mua da
dugc thanh toan day du tién hodc ngudi mua
duoc quyén hoan thyc hién hop d@)ng néu
bén ban vi pham nghia vu giao nha ding chat
lugng. Ngoai ra, cac bén co thé thoa thuan
vé diéu khoan bao luu quyén s hiru cu thé
trong vin ban hop dong. Viéc bao luu quyén
s& hiru bao gdm viéc ngudi ban tiép tuc bao
lwu quyén so hiru dbi voi tai san mua ban cho
dén khi nguoi mua thanh toan day du.

2.2. Bit cdp vé nguyén tic bdn, cho
thué mua nha 6 xda hgi trong Dy thdo Ludt
Nha ¢ va kién nghi hoan thién

Vé nguyén tic ban, cho thué mua, cho
thué nha & xa hoi (stra doi, bo sung Piéu 62
Luat Nha ¢ nim 2014), Piéu 85 Dy thao Luat
Nha ¢ quy dinh mot s6 nguyén tic nhu: Bén
thué, thué mua nha ¢ xa hoi chi dugc su dung
nha ¢ phuc vu vao muc dich ¢ cho ban than
va cac thanh vién trong gia dinh trong thoi
gian thué, thué mua; néu bén thué, thué mua
khéng con nhu cau thué, thué mua nha & thi
cham dut hop dong va phai tra lai nha ¢ nay.
Bén mua, bén thué mua nha ¢ xa hoi khong
dugc ban lai nha ¢ trong thoi han t6i thiéu 1a
05 nam, ké tir thoi diém thanh ton hét tién
thué mua, tién mua nha &; truong hop trong
thoi han 05 ndm, ké tir ngdy bén mua, bén
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thué mua da thanh toan hét tién mua, thué
mua nha & ma c6 nhu cau ban nha & nay thi
chi dugc ban lai cho don vi quan 1y nha ¢
xa hoi d6 hodc ban cho dbi twgng thudc dién
duoc mua nha & xa hoi néu don vi nay khong
mua v6i gia ban t6i da bang gia ban nha ¢
x4 hoi cung loai tai cting dia diém, thoi diém
ban. Viéc xac dinh va nop thué thu nhap ca
nhan thuc hién theo quy dinh cta phap luat
vé thué. Bén mua, bén thué mua nha & x3
hoi dugc ban lai nha ¢ nay theo co ché thi
truong cho cac d6i tugng co nhu cau sau thoi
han 05 nam, ké tir khi da thanh toan hét tién
mua, tién thué mua nha & va di dugc cép
Gidy chimg nhan; bén ban khong phai nop
tién sir dung dat theo quy dinh ctia Chinh phu
va phai nop thué thu nhap theo quy dinh cta
phap luat thué. Chu dau tu xay dung nha & xa
hoi dé cho thué dugc ban nha & nay sau 10
nam theo co ché thi trudng cho cac dbi twong
¢6 nhu cau nhung chu dau tu dy an d6 phai
ndp tién str dung dat cho Nha nude theo quy
dinh cua Chinh phua va cac khoan thué khac
theo quy dinh cta phap luat vé thué.

Picu luat quy dinh theo huéng day la
nhitng nguyén tic ma cac chu thé trong hop
déng thué mua, dac biét 1a bén thué mua nha
O phai tuan thu. Tuy nhién, véi cac quy dinh
trong Diéu luat nay, nha lam luat lai bo ngd
hudng xir Iy néu chi thé thué mua nha ¢ xa
hoi vi pham nhiing nguyén tic trong viéc
ban, cho thué mua, cho thué nha ¢ xa hoi
néu trén thi hau qua s€ nhu thé nao? Vi du:
néu trong thoi gian thué mua, bén thué mua
mudn ban nha & xa hoi nhung khong bén lai
cho don vi quan ly nha ¢ xa hoi hay cung
chu thé dugc phép thué mua nha ¢ xa hoi,
ma bén lai cho chu thé khac thi huéng xir 1y
d6i v6i vi pham nay s& nhu thé nao?

Téc gia cho rang, viéc giir lai quy dinh lién
quan dén nguyén tic ban, cho thué mua, cho
thué nha ¢ xa hoi 1a phu hgp vi nha ¢ xa hoi la
loai hinh nha & dac biét hon so véi cac loai nha
& thong thuong duoc danh riéng cho nhiing dbi
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twong dugc uwu dai theo chinh sach, phap luat
ctia Nha nude véi muc dich mua nha dé c6 noi
0, khong phai nhitng myc dich khéc, nén viéc
tiép tuc quy dinh nguyén tic rang budc doi véi
chii thé mua loai nha ¢ nay 1 phu hop. Mat
khéc, trong Dy thao Luat Nha ¢ da c6 nhiing
stra d6i méi so v6i khoan 6 Diéu 62 Luat Nha
& nam 2014'%. Theo d6, Diéu 85 Dy thao Luat
Nha ¢ da loc bo nhiing ndi dung mang tinh
cudng ché hanh chinh 13 pht hop hon so véi
quy dinh trude day cua Luat Nha 6. Tuy nhién,
nham dam bao cho nguyén tic nay dugc cac
chir thé trong giao dich thué mua nha ¢ xa hoi
thyc hién ding quy dinh thi can bo sung thém
hudng xir Iy di véi cac bén trong giao dich vi
pham nguyén tic nay, nham gitip cac chu thé
khi tham gia giao dich x4c dinh dugc nhung
noi dung can phai tuan tha va hau qua xay ra
d6i véi giao dich néu vi pham nguyén tic. Qua
do, tac gia kién nghi nén bd sung thém khoan
8 tai Piéu 85 Du thao Luat Nha & véi ndi dung
la: truong hop céc bén tham gia giao dich vi
pham khoan 4, 5, 6, 7 Diéu luat nay thi giao
dich vé nha & bi v hiéu va xir I theo quy dinh
cua BLDS, trir truong hop Ludt nay c6 quy
dinh khac. Téc gia cho rang, viéc bo sung thém
quy dinh nay s& gop phan dam bao hanh lang
phép 1y an toan hon cho cac chii thé khi tham
gia giao dich vé nha ¢.

2.3. Bit cdp trong quy dinh vé huéng
xw ly khi bén thué mua nha ¢ xa hgi vi
pham diéu kién thué mua va kién nghi
hoan thién

Theo Diéu 5 Du thao Luat Nha &, viéc
thuc hién céc giao dich mua ban nha ¢ khong
dung quy dinh 14 hanh vi bi cam.

Tuy nhién, lién quan dén chdm dat hop
dong thué mua nha ¢ xa hoi, khoan 1 Diéu
174 Dy thao Luat Nha ¢ quy dinh: “Trudong
hop chdm dat hop dong thué mua nha & ma

bén thué mua da nhan ban giao nha ¢ thi bén
thué mua phai tra lai nha & nay cho bén cho
thué mua; bén thué mua dugc hoan lai sb tién
da nop lan dau'. Tuy nhién, Diéu luat khong
xéac dinh o viéc chi hoan tra khoan tién da
nop lan dau ma khong hoan tra toan bo khoan
tién da ndp, viéc hoan trd nay la do vi pham
hop dong thué mua hay chi trong trudng hop
cac bén thoa thuan chdm dit hop dong? Mat
khac, khoan 1, 2 Biéu 175 Dy thao Luat Nha
0 quy dinh: “Truong hop thué mua nha ¢ xa
hoi thude s hitu nha nude thi viée chim dit
hop dong thué mua va thu hoi nha & duge thuc
hién khi thugc moét trong cac truong hop quy
dinh tai cac diéma, b, ¢, e, gvahkhoan 1 biéu
125 cua Luat nay”, “Truong hop thué mua nha
¢ xa hoi khong thudc s¢ hitu nha nudce thi bén
cho thué mua duoc chdm dat hop dong thué
mua nha &, duoc thu hdi nha ¢ dang cho thué
mua khi thugc mét trong cac truong hop theo
luat dinh”. Truong hop bén thué mua, ban nha
& x4 hoi vi pham nguyén tac chung da bi xtr Iy
hanh chinh theo quy dinh cta phap luat hanh
chinh. Tuy nhién, giao dich lién quan dén thué
mua, ban nha & xa hoi mic du c6 dbi tuong
nha ¢ dic biét nhung vé ban chat van 1a mot
loai giao dich dan sy, va theo tinh than cua
Piéu 3 BLDS nam 2015 cac chu thé xac lap
giao dich déu binh dang, khong phan biét dbi
xur. Mat khac, hop dé)ng thué mua, ban nha
& x4 hoi cling xuét phat tir tinh than tu do, tu
nguyén cam két thoa thuan giita cha dau tu va
bén thué mua, ban, cho nén thiét nghi trong
truong hop bén thué mua, ban nha ¢ xa hoi
hay cac bén vi pham thi ciing s& giai quyét
hau qua theo tinh than cta phap luat dan sy.
Vi vy, tac gia kién nghi hudng xur 1y d6i véi
truong hO’p bén thué mua nha ¢ xa hoi vi pham
nguyén tic chung thi glal quyét hau qua theo
hudng tuyén bd hop dong vo hidu nhu Picu
131 BLDS nam 2015.

18 Moi trudng hop cho thué, thué mua, ban nha ¢ xa hoi khong ding quy dinh ctia Luéat nay thi hgp dong cho thué, thué
mua, ban nha & khong c6 gia tri phap ly va bén thué, thué mua, mua phai ban giao lai nha & cho don vi quan ly nha & xa hoi;
trudng hgp khong ban giao lai nha 6 thi Uy ban nhan dan c4p tinh noi c6 nha & t6 chic cudng ché dé thu hoi lai nha & dé.
19 Giii nguyén khoan 1, khoan 2 Piéu 136 Luat Nha 6 nam 2014.
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2.4. Bit cdp trong quy dinh vé quyén,
nghia vu giita bén cho thué mua va bén
thué mua khi chdm diet hop dong thué mua
nha 6 xi hji va kién nghi hoan thién

Khoan 2 Diéu 174 clia Dy thio Luat
Nha & (giit nguyén Diéu 135 Luat Nha ¢
nam 2014) quy dinh truong hop bén thué
mua nha & chét thi giai quyét nhu sau: néu
co nguoi thira ké hop phap dang cung sinh
song tai nha & d6 thi nguoi thira ké hop phap
d6 duoc tiép tuc thué mua nha 6, trir trudng
hop ngudi thira ké hop phap tu nguyén tra
lai nha ¢ thué mua; néu c6 nguoi thua ké
hop phap nhung khong cing sinh séng tai
nha & d6 ma bén thué mua nha & da thuc
hién duoc hai phan ba thoi han thué mua thi
ngudi thira ké hop phap duge thanh toan hét
s6 tién tuong Gmg voi mot phan ba thoi han
thué mua C(‘)n lai va dugc co quan nha nudc
c6 tham quyen cap Gidy chimg nhan dbi voi
nha & d6; néu co nguoi thira ké hop phap
nhung khong thudc dién quy dinh tai diém
a va diém b khoan nay thi bén cho thué mua
dugc quyén thu hdi nha & va nguoi thira ké
hop phap dugc hoan tra sb tién ma bén thué
mua nha & da ndp lan dau c6 tinh 14i suét theo
quy dinh vé 13i suat khong ky han lién ngan
hang tai thoi diém hoan tra; néu khong c6
ngudi thira ké hop phap thi s6 tién thué mua
da nop lan dau thudc so hitu ciia Nha nude
va bén cho thué mua dugc thu hdi nha ¢ thué
mua dé ky hop dong thué, thué mua véi d6i
tugng thudc dién dugc thué, thué mua nha ¢
xa hoi theo quy dinh cua Luat nay”.

Tac gia cho rang, truong hop bén thué
mua, mua nha & xd hoi chét ma co nguoi
thira ké hop phap thi s& giai quyet theo quy
dinh cta phap luat vé thura ké. Boi 18, thir
nhdt, nhu quy dinh néu trén thi viéc xac
dlnh nguoi thira ké hop phap dang cung sinh
song hay khong cung sinh sdng trén thuc té
la khong don gian. Néu nguoi thira ké dang
séng chung nhung phai coéng tic ¢ xa mot
thoi gian dai thi s& giai quyét nhu thé nao?
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Viéc xac dinh can cir “nguoi sinh sdng ciing”
dua trén nhiing tiéu chi nhat dinh nao, diéu
luat khong néu r6? Thir hai, tai sao phap luat
lai ¢6 sy phan biét giita nguoi thira ké dang
cung sinh sdng va nguoi thira ké khong cung
sinh séng tai nha ¢, viéc phan biét nay dua
trén co s& nao, phap luat khong quy dinh cu
thé. Thir ba, “néu c6 ngudi thira ké hop phap
nhung khong thudc dién néu trén thi bén cho
thué mua dugc quyén thu hdi nha & va ngum
thira ké hop phap chi duoc hoan tra sb tién
da nop lan dau c6 tinh dén 1ai suat”, tac gia
cho rang, quy dinh nay 1a khong phu hop
va theo hudng c6 loi cho bén cho thué mua
nha ¢ xa hoi. Truong hop néu ngudi thira
ké hop phap ciing thudc dbi trong duoc so
hitu nha & xa hoi thi c6 thé dugc tiép tuc
thira ké quyén mua nha ¢ xa hoi ctia bén thué
mua trude (ngudi dé lai thira ké) hay khong?
Quy dinh nhu hién nay dan dén su bat cap
gita quy dinh cua phéap luat nha ¢, BLDS
nam 2015 noi chung va cac quy dinh vé hop
dong, thira ké néi riéng.

Thuc tién, lién quan dén thira ké nha
& thudc s& hitu Nha nude, theo An 18 sb
31/2020/AL vé xac dinh quyén thué nha,
mua nha thudc s hitu cua Nha nudc theo
Nghi dinh s 61/CP ngay 05/7/1994 cua
Chinh phu Ia quyen tai san, Toa an cung co
hudéng gidi quyet tuong tu quan diém néu
trén cua tac gia. Theo Hoi dong Tham phan:
cu T 1a nguoi cé cong voi cach mang, nén
dugc Quan khu 7 xét cdp nha sé 63 duong
B theo tiéu chuan cua si quan quan doi. Dén
thoi diém cu T chét ndm 1995, cu chua lam
thil tuc mua hoa gia nha d6i véi nha sb 63
néu trén. Theo quy dinh tai Diéu 188 va Diéu
634 BLDS nim 1995, quyén thué, mua hoa
gia nha ctia cu T 14 quyén tai san (tri gia duoc
bang tién) va duoc chuyén giao cho cac thira
ké cta cu T. Do d6, ba H va ong T1 dugc
huong thira ké quyén thué, mua hoa gia nha
cua cu T”. Nhu vay, Toa an da theo huong
mic du & thoi diém chét cu T chua c6 quyén
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so hiru d6i véi can nha hoa gia nhung quyén
mua, hoa gla nha cta cuT la quyén tai san (tr1
gia dugc bang tién) van c6 thé duge chuyén
giao cho nhitng ngudi thira ké. Tac gia cho
ré’mg, quy dinh tai Piéu 199 ciia Dy thao Luét
Nha ¢ lién quan dén thira ké ciing nén theo
hudng twong tu ddi voi truong hop bén thué
mua, mua nha & x4 hoi chét nhung chua hoan
tat thu tuc thué mua, mua nha ¢ xa hoi.

2.5. Bit cdp do thiéu quy dinh vé viéc
bén cho thué mua bt dong sin (chzi ddu tw
dw an) phdi co nghia vu cung cap thong tin
ddy dii, trung thuee lién quan dén dw dn dau
tw va kién nghi hoan thién

Theo quy dinh tai diém d khoan 1 Diéu
41 Du thao Luat KDBBS: “Truong hop
du an dang thé chcfp dé bao dam cho viéc
thuc hién nghia vu theo quy dinh cua phap
ludt thi phdi thwe hién gidi chap; triv truong
hop bén chuyén nhwong, bén nhin chuyén
nhwong va bén nhin thé chdp dong ¥ bang
van ban”.

Ngoai ra, Didu 40, 41 Du thao Luat
KDBDS quy dinh nhitng nguyén tic lién
quan dén chuyén nhuong du 4n bat dong san,
diéu kién khi chuyén nhuong toan bd hoac
mot phén du 4n bat dong san ma chu dau tu
du an phai dam bao thyc hién trudc khi thuc
hién chuyén nhugng. Bén canh do, theo quy
dinh tai khoan 2 Diéu 182 Dy thao Lut Nha
o thi “Truong hop chi dau tur da thé chap du
an hodc nha & ma c6 nhu cau huy dong vén
gop dé phan chia nha & theo quy dinh cia
phap luat vé nha ¢ hodc c6 nhu cu ban, cho
thué mua nha ¢ do thi phai giai chap phan du
an hodc nha & va quyén st dung dat nay trude
khi ky hop dong huy dong vén gop, hop dong
mua ban, thué mua nha & voi khach hang.
Viée xac dinh nha ¢ da dugc giai chap trudc
khi ky hop dong huy dong von gop, hop dong
mua ban, thué mua nha & véi khach hang theo
quy dinh tai khoan nay dugc néu rd trong van
ban théng bao nha & du diéu kién duoc ban

20 Khoan 1 Diéu 209 Dy thao Luat Nha &.
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clia co quan quan 1y nha & cip tinh noi ¢6 nha
&”. V& nguyén tic, chii dau tu nha & muén
ban nha & thi phai giai chdp nha ¢ nay trudc
khi ky hop dong huy dong vn gop, hop dong
mua ban, thué mua nha & véi khach hang, trur
truong hop dugc khach hang va bén nhan thé
chip dong y. Mat khéc, tai quy dinh hudéng
dan vé van & nay ciing quy dinh “nha ¢ da
duoc giai chap truée khi ky hop dong huy
dong von gop, hop dong mua ban, thué mua
nha ¢ vdi khach hang theo quy dinh tai khoan
nay dugc néu rd trong van ban thong bao nha
& du diéu kién dugc ban ciia co quan quan ly
nha & cép tinh noi c6 nha ¢”%. Nhu vay, ca
hai Dy théao Luat déu quy dinh céac diéu kién
dé du 4an bt dong san duoc chuyén nhuong
nhung khong co quy dinh nao lién quan dén
nghla vu cung cap thong tin, minh bach thong
tin vé& du 4n ctia chu dau tu d6i véi ngucn thué
mua, ngudi mua nha ¢ trong du 4n dau tu xay
dung nha 6.

Vé van d¢ nay, Tac gia kién nghi can bo
sung quy dinh cu thé vé viéc chu dau tu phai
¢6 nghia vu cung cip thong tin vé dy an dau
tu xay dung nha o, chéng han du an da duoc
thé chap nhung chua giai chip hay chwa
dugc xo4 dang ky thé chap dén bén mua,
bén thué mua nha &. Luét can quy dinh chu
dau tu phai cung cip ddy du, trung thuc cac
thong tin ¢6 lién quan dén dy 4n dau tu xay
dung nha & khi giao két hop dong mua, thué
mua. Néu chu déu tu khong cung cap thong
tin va khong co thoa thudn cu thé d6i véi
bén mua, bén cho thué mua nha ¢ vé nhiing
thong tin c6 thé anh hudéng dén viéc chip
nhan giao két hop dong thi can c¢6 bién phap
xtr 1y thé nao d6i voi nhitng vi pham nghia vu
néu trén. Chéng han, néu chi dﬁu tu khong
cung cap hd so g1a1 chap hoac glay xac nhan
clia co quan c6 thim quyén vé viéc du an
du diéu kién ban nha &, cho thué mua nha
& thi c6 bién phap xir Iy hay khong? Nhiéu
truong hop xdy ra hau qua khach hang mua



nha trong du 4n nhung khong duoc ban giao,
hodc da dugc ban giao nhung chua duoc cip
chu quyén do vudng mic thu tuc lién quan
dén viéc chua thuc hién nhirng nghia vy cam
két giira chii dau tu v6i Nha nude, véi bén
nhan thé chép, vOi cac ca nhan, to chuc cd
lién quan khac thi quyén lgi ctia bén mua,
bén thué mua trong truong hop nay sé¢ duogc
giai quyét nhu thé nao? Phép luat vé nha ¢,
phap luat vé kinh doanh bt dong san chua
quy dinh cu thé dbi véi truong hop nay.
BLDS niam 2015 ciing ¢6 quy dinh vé
nghia vu cung cip thong tin trong giao két
hop dong?'. Theo d6, trudng hop mot bén co
thong tin anh huong dén viéc chap nhan giao
két hop ddng cua bén kia thi phai thong bao
cho bén kia biét. Bén vi pham nghia vu nay
ma gay thiét hai thi phai boi thuong. Nhu
vay, néu ap dung theo quy dinh ctia BLDS
thi bén mua, bén thué mua co thé yéu cau
phia chui dau tu bdi thuong néu khong thuc
hién nghia vu cung cap thong tin, nhung
viéc ching minh thiét hai thyc té tir phia bén
mua, bén thué mua nha khong phai 1a van
dé don gian. Truong hop, néu khach hang
chtng minh bén phia chu dau tu khong trung
thyc trong viéc cung cdp thong tin dé xac
dinh hanh vi lira déi, thi luat cling can co
ché bao vé quyén loi ctia bén mua, bén cho
thué mua néu giao dich bi v6 hiéu, vi khi
giao dich v6 hiéu bén yéu thé 1a bén thué
mua phai hoan lai bit dong san cho bén cho
thué mua, gidi phap nay khong bao vé dugc
quyén loi cta bén thué mua néu trén thuc
té day 1a can ho ma nguoi mua van mudn
lua chon dé s& hiru. Vi vay, thiét nghi hai
Du thao Luat ciing can bd sung thém quy
dinh vé nghia vu cung cip thong tin trung
thuc, minh bach vé Du 4n dau tu bat dong
san cta Chu dau tu dy 4n va dong thoi quy
dinh huéng xt 1y ddi véi truong hop chu
dau tu du 4n vi pham nghiém trong nghia

21 Diéu 387 BLDS ndm 2015.

BAN VE DU AN LUAT

vu nay. Theo d6, hop ddong thué mua bj vi
pham va bén thué mua bat dong san c6 thé
yéu cau huy bo hop dong, doi phat vi pham,
bdi thudng thiét hai néu chirng minh bén cho
thué mua da cé hanh vi vi pham nghia vu
cung cp thong tin sai su that, gay thiét hai
nghiém trong ddi v&i bén thué mua.

Mit khac, hai Dy thao Luat can quy dinh
théng nhit nghia vu cua chu dau tu trong
viéc cung cép nhimng thong tin nhu vin ban
ctia co quan nha nude c6 thim quyén vé viéc
cho phép chuyén nhuong toan bd hoic mot
phﬁn du 4n bat dong sén Dy an da duoc cép
Gidy chimg nhan quyén st dung dat, quyen
so hitu nha ¢ va tai san khac gan lién VO’I
dat hodc duoc ding ky bién dong vao gidy
ching nhan da cp cho chu dau tu chuyén
nhuong theo quy dinh ctia phap luat, gidy
phép xay dung du an cua du éan do co quan
nha nude c6 tham quyén chap thuan, quyét
dinh cho phép chuyén nhuong toan bo hoic
mot phan dy 4n bat dong san cua co quan
nha nude c¢6 tham quyén. Trudng hop Du
an dang thé chip thi can c6 vin ban da giai
chap ciia co quan nha nude co tham quyén.
Truong hop néu chi dau tu chua giai chap
thi phai c6 y kién cta ngan hang bang vin
ban dong ¥ cho chu dau tu huy dong von.
Mit khéc, ¢ dam bao an toan cho tai san
cua minh, trudc khi quyét dinh mua, thué
mua nha & trong cac dy 4n bat dong san, bén
mua, bén thué mua can phai chu dong tim
hiéu day du thong tin phap 1y cua dy an. Bo
1a cach hiru hiéu nhat dé giam thiéu rui ro
trong qua trinh dau tu bang hinh thirc mua,
thué mua tai cic dy an bat dong san hién
nay. Tuy nhién, khong phai bén mua, bén
thué mua nao ciing hiéu va du liéu nhing
rii ro c6 thé xay ra dé c6 nhitng budc tim
hiéu cu thé. Nén, can thiét phai co cac quy
dinh chat ché hon trong luat ddi véi nhirng
van dé da dugc phan tich cy thé trén m
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Tém tit:

San xudt va tiéu dung thudc 14 khong chi anh hudng téi st khoé
cua chinh nguoi st dung ma con téi nhirng ngudi xung quanh va
toan xa hoi. Trong pham vi bai viét nay, cac tac gia phén tich viéc
san xudt va tiéu dung thudc 1a co thé anh huong téi cac muc tiéu
phat trién bén vimng, tir d6 chi ra chinh sach thué tidu thu dic biét
v6i san pham thude 14, voi muc tiéu diéu tiét tiéu dung, co thé gop
phﬁn tién téi viée dat duoc cac muc tiéu phat trién bén viing cho
Viét Nam.

Abstract:

Tobacco production and consumption not only affects the health
of the users themselves but also those around them and the whole
society. Within this article, the authors provide an analysis of how
tobacco production and consumption may affect the sustainabl
development goals and then show the excise tax policy on tobacco
products, with the goal of regulating consumption can contribute
towards achieving the sustainable development goals for Vietnam.

1. Méi lién hé giira san xuét va tiéu ding
thudc 14 véi cac muc tidu phat trién bén
virng

Céc muc tiéu phat trién bén viing
(SDGs) bao gom 17 nhém muc tiéu. Thube
14 trude hét co6 anh hudng tdi Muyc tiéu sd
3 (Stc khoé va cudc sdng tdt). Theo cac
con s udc tinh caa TH chirc Y té thé gidi
(WHO), viéc str dung thudc 1a 1a mot trong
nhitng nguyén nhan hang du cua bénh tat,
tr vong. Hang nam, thudc 14 gdy ra hon 8
tri€u ca tu vong sém (trong d6 c6 khoang 7

triéu ngudi do sir dung truc tiép va khoang
1,2 triéu ngudi do phoi nhiém thu dong tir
khoi thudc), gdy thiét hai cho nén kinh té
thé gigi gan 2% tong san pham qudc nodi
(GDP)'. Ciing theo bao cdo cuia WHO vé
thude 14 va SDGs, viéc san xuat va tiéu
dung thudc 1a khong chi ¢6 anh huong toi
muc tiéu surc khoé va cudc séng, ma con
¢ tac dong 16n t&i hau hét cac muc tiéu
con lai.

Vi du, ddi véi Muc tiéu s6 1 (Xoa
nghéo) va Muc tiéu s6 2 (Khoéng con nan

1 WHO Framework Convention on Tobacco Control Secretariat (2017), “The who framework convention on tobacco

control: an accelerator for sustainable development”.
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d6i), co thé thdy viéc sir dung thudc 1a din
dén cac bénh man tinh diéu tri tdn kém va
tir vong sém gay ganh nang tai chinh cho
cac ho gia dinh?. Nghién thudc 14 1am can
kiét ngudn thu nhap it 6i cta cac ho gia
dinh nghéo nhat. Thubc 14 ciing lam nghéo
cac chinh phu do phai chi tra tir ngan sach
nha nudc cho cho céc dich vu y té, gay thiét
hai cho nén kinh té va xa hoi do mat ning
suét lao dong, thiét hai moi trudong, cung
nhitng van dé khac?. Viée tiéu dung thudc
1a cling c6 thé gdy ra nan do6i va thiéu bao
dam vé an ninh lwong thyc vi chi tiéu cho
lwong thuc, thuc pham chuyén sang chi tiéu
cho tiéu dung thudc 14. Nhiéu nghién ctu
chi ra cac ho gia dinh c6 thu nhap thap, chi
tiéu thude 14 chiém hon 10% chi tiéu cia
ho, 1ay di thu nhap cho cac nhu yéu pham
nhu thuc pham®. Viéc san xuit thudc 14
cling gdy nhiéu hé luy nhu trong cay thudc
14 chiém nhiéu dién tich dit san xuat luong
thyc. Cay thudc 14 gdy suy thoai dat va mau
nhanh hon so véi cac loai cdy trong khac,
lam ting thém tinh trang mat an ninh luong
thue khi dit tré nén khong phu hop hoic
kém hiéu qua hon cho muc dich trong cay
luong thuc®.

DPéi véi Muc tiéu sé 4 (Gido duc c6
chit luong), nhiéu nghién ctru da chi ra
rang chi tiéu cho thudc 14 nhiéu hon chi
cho gido duc & cac nudc thu nhip thap
va trung binh (LMICs)®. O nhiéu noi, tré
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em c6 thé phai bé hoc dé cham soc ngudi
than bi ém (do thudc 14) hodc di lam dé
kiém sdng, bu dap cho sb tién cong, tién
luong cia ngudi 16n bi mat, bi giam do
bénh tat do thudc 14 gay ra. C6 khoang 1,3
triéu tré em tir 14 tudi tro xudng trén toan
cau khong dugc dén truong ma phai lam
viée trén cac canh dong trong cay thude 1a.
Viéc hat thude 14 (tryc tiép va thu dong) &
thanh thiéu nién dan dén cac van dé vé hoc
tap/suy giam nhan thic’.

Dbi v6i Muc tiéu s6 5 (Binh dang gioi),
viée sir dung thudc 14 dang gia ting ¢ phu
nlt vi phu ni cling da tré thanh nguoi su
dung muc tiéu cu thé ctia nganh coéng nghiép
thudc 1a. Quan trong hon, phu nir phai d6i
mit v6i nhimg rii ro vé sirc khoe theo gidi
tir thudce 13, chang han nhu géanh ning khong
can xung khi tiép xtic va hat thude thu dong
trong thoi ky mang thai®.

V& mit moi truong gdm Muc tiéu sb
6 (Nuoc sach va v¢ sinh), Muc tiéu sb6 13
(Hanh dong vé khi hau), Muyc tiéu sé 14
(Tai nguyén va moi truong bién), Muc
tiéu s6 15 (Tai nguyén va moi truong dat
lién), c6 thé thdy viéc san xuat va tiéu thu
thubc 1a déu gay 6 nhiém tai nguyén nudc.
Pau mau thudc 14 sau khi st dung 1a mdt
trong nhitng san pham duoc vuat bira bai
nhiéu nhat trén toan cau. Chat thai nay
dugc phat tan ra dai duong, vao hd nudce
va cac ngudn nude khac. Cac chat doc hai

2 Centers for Disease Control and Prevention (2010), “How Tobacco Smoke Causes Disease: The Biology and Behavioral
Basis for Smoking-Attributable Disease: A Report of the Surgeon General”
3  WHO Framework Convention on Tobacco Control Secretariat (2017), “The who framework convention on tobacco

control: an accelerator for sustainable development”.

4 World Health Organization (2004), “Tobacco and poverty: a vicious circle”.
5 W. Leppan, N. Lecours, and D. Buckles, Tobacco control and tobacco farming: separating myth from reality. Anthem

press, 2014.

6 World Health Organization, “Tobacco and poverty: a vicious circle”, 2004.
7 L. Anderko, J. Braun, and P. Auinger, “Contribution of tobacco smoke exposure to learning disabilities”, J. Obstet.

Gynecol. neonatal Nurs., vol. 39, no. 1, pp. 111-117, 2010.

8 Centers for Disease Control and Prevention, “Current tobacco use and secondhand smoke exposure among women of
reproductive age--14 countries, 2008-2010,” MMWR. Morb. Mortal. Wkly. Rep., vol. 61, no. 43, pp. 877-882, 2012.
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tr ddu mau thudc 14 bi vt bo, nhu asen,
chi, nicotin va etyl phenol ngdm vao moéi
truong nudc va dat, gay tac hai déi vai
chit lugng ngudn nude. Viée trong ciy
thudc 14 can st dung nhiéu nudc va phan
tan hoa chat vao cac ngudn nude, 6 nhiém
ca nude ngam sau. San xuat thude 1a (gom
ca trong cay va ché bién thanh pham), giy
ra nan pha rimg “trdm trong”, dang ké hon
& cac nudc thu nhdp thap va trung binh.
Cung véi viée tiéu thuy thude 14, nganh
cong nghiép thudc 14 gop phan lam ting
lugng khi thai nha kinh (vi du nhu carbon
dioxide va metan), su nong 1én toan cu va
nhiing thay d6i trong luong mua, va mat
da dang sinh hoc khong thé dao nguoc.
Theo bao cdo cia WHO nim 2022: Hing
niam, nganh cong nghiép thude 14 gay thiét
hai cho thé gi¢i hon 8 triéu nguoi bi chét,
600 triéu cay cdi, 200.000 ha dat, 22 ty tan
nudce va 84 tridu tan CO2°,

0 gbc do kinh té vi mo, xét theo Muc
tiéu s6 8 (Cong viéc tot va ting truong
kinh t&) va Muc tiéu s6 10 (Giam bat
binh dang giita trong va gitra cac quoc
gia), thubc 1a gy ton hai 2% GDP toan
cau (gan 2 nghin ty USD tinh theo ngang
gia strc mua 2006), chua tinh dén cac chi
phi dédng ké khac'®. Cac nghién ciru cho
thay viéc sir dung thudc 1a lam gia ting
bt binh ding ¢ hau hét cac qubc gia: ty 18
st dung thudc 14 cao nhat ¢ nhitng ngudi
nghéo, nhirng nguoi cé ty 18 biét chit thap
va nhiing nguoi khong cé tinh trang suc

khoe tét. Cac nudce cd thu nhap thip va
trung binh chiém 87% ty 1¢ tir vong sém
trén thé gidi do cac bénh khong lay nhiém
(NCDs)'".
2. Vai tro ciia viéc thic diy cac chinh
sach phong, chong tic hai thubc 14 theo
Cong wée Khung vé kiém soat thudc 14
toan ciu

Nhu di phén tich & phan 1, viéc san
xudt va tiéu dung thudc 14 c6 tac dong tiéu
cuc t6i hau hét cac muc tiéu phat trién bén
virng. Chinh vi vy, viéc kiém soat thudc
14 s& gbp phan thiic ddy cac muc tiéu SDG.
Viét Nam di phé chuin Cong udc Khung
vé kiém soat thubc 14 toan cau (FCTC) tur
2004, v6i cam két thuc hién céac chinh sach
toan dién MPOWER'2, trong d6 chinh sach
thué va gia 1a mot chinh sach quan trong.

Theo phén tich cia WHO nam 2017,
viéc thuc hién cac chinh sach kiém soat
thudc 14 cia FCTC co tac dong toi cac
muc tiéu SDGs, dugc do luong theo chi )
tuong tac (mirc dg tdc dong cua céc chinh
sdch FCTC t6i1 viéc tang hay gidam cdc muc
tiéu). Biéu do minh hoa dudi day cho thay,
chi sb tuong tac 1a 16n nhat téi Muc tiéu sb
3 (Stc khoé va cudc song tot), nhung ciing
rit cao v6i nhiéu muc tiéu khac. Tong hop
lai, FCTC c6 tac dong tich cuc to1 16/17
muc tiéu SDGs. Diéu nay cho théy viéc
phong, chdng tac hai thudc 14 1a chinh sach
“win - win” cung thing cho ca FCTC lan
SDGs.

9  World Health Organization (2022), “Tobacco: poisoning our planet”.
10 WHO Framework Convention on Tobacco Control Secretariat (2017), “The who framework convention on tobacco

control: an accelerator for sustainable development”.

11 WHO Framework Convention on Tobacco Control Secretariat (2017), “The who framework convention on tobacco

control: an accelerator for sustainable development”.

12 La céac bién phép kiém sodt thudc 14 hiéu qua da dugc cic Bén tham gia Cong u6c khung cia WHO cam két bao vé stic
khoe ctia ngudi dan trong cudc chién chéng lai dai dich thudc 14 toan cau.
13 WHO Framework Convention on Tobacco Control Secretariat (2017), “The who framework convention on tobacco

control: an accelerator for sustainable development”.
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FIGURE 3. WHO FCTC interaction scores (averages) for all 17 goals*
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3. Tac dong ciia chinh sach thué thudc 14
téi cac muc tiéu phat trién bén virng

Trong go6i chinh saich MPOWER, rt
nhiéu nghién ciru ca & qudc t&'° 1an Viét
Nam'® déu cho thay chinh sach thué thubc
14 1a giai phap c6 chi phi hiéu qua cao nhat
trong s6 cac chinh sach nham giam tiéu ding
va tac hai thudc 14. Kinh nghiém ¢ nhiéu
nudc trén thé gidi, chang han nhu Thai Lan
ciing cho thay dé bao dam giam tiéu dung
thi chinh sach thué phai dong gop tir 50-60%
tac dong.

Theo tong két cia WHO tir kinh nghiém
ctia cic qudc gia, trung binh khi gia thude
1a tang 10% s& lam giam st dung thudc 14
khoang 4% tai cac nudc c6 thu nhap cao va

14 Theo bdo cdo: WHO Framework Convention on Tobacco Control Secretariat,

5% tai cac nudc c6 thu nhap trung binh va
thu nhap thap"”. Tiéu dung thudc 14 va gia/
thué thudc 14 c6 mdi trong quan ty 1é nghich
khang khit: khi gid gidm thi tiéu dung tang
va khi gia tang thi tiéu dung giam. Viéc giam
tiéu dung thudc 14, dong thoi dan toi giam
san xuét thudc 14, s& dong gdp vao viée giam
cac tac dong tiéu cuc cua thude 14 téi SDGs.
Cu thé hon, ¢6 thé chi ra cac nhom tac dong
tryc tiép nhu sau:

3.1. Tang thué thuéc ld la vi ngwoi
nghéo, vi thanh nién va vi SDGs

Tai Hoi nghi Quéc té 1an thir ba vé tai
tro cho phat trién nim 2015, cdc nguyén
thu qubc gia va bo truong bd ngoai giao va
phat trién ciia cic nudc tham gia dd cung

“The who framework convention on

tobacco control: an accelerator for sustainable development”, 2017.
15 M. K. Ranson, P. Jha, E. J. Chaloupka, and S. N. Nguyen, “Global and regional estimates of the effectiveness and cost-
effectiveness of price increases and other tobacco control policies”, Nicotine Tob. Res., vol. 4, no. 3, pp. 311-319, 2002.

16 V.M. Hoangetal.,
Asian Pacific J. Cancer Prev., vol. 17, no. supl, pp. 1-9, 2016.

“Tobacco control policies in Vietnam: review on MPOWER implementation progress and challenges”,

17 World Health Organization, WHO technical manual on tobacco tax policy and administration. Geneva: World Health

Organization, 2021.
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théng nhat va coi thué thudc 14 nhu mot
cong cu chién lugce hd trg cho phat trién
bén viing. Sau do, viéc thuc hién FCTC
da dugc dua vao cac SDGs trong tiéu muc
tieu SDG 3.a.

Tang thué thudc 14 1a vi nguoi nghéo.
O nhiéu noi thé gidi, nhitng ngudi c6 thu
nhap thip thuong c6 xu hudéng sir dung
thudc 14 nhiéu hon so véi nhitng ngudi giau
c6 hon. Ngudi nghéo chiu tac hai vé sirc
khoe va su phat trién do sir dung thude 14
mot cach khong can ddi. Tang thué thude
1a s& mang lai loi ich tt hon cho ngudi
nghéo vi nguodi nghéo c¢é nhiéu kha ning
b6 thube 14, giam hodc khong bat dau s
dung thudc 14 khi thué va gia ting cao hon
so v6i ngudi giau. Diéu nay thic ddy cong
bang y té va giam nghéo hoa. Thué thudc 14
cao hon cling c6 tac dung ngdn ngtra va cai
nghién thudc 14 trong gidi tré, nhitng ngudi
c6 thu nhap han ché va do d6 do nhdy cam
cao ddi voi gia ca's,

Nhu vay, viéc tang thué thude 14 giap
giam céc chi phi c6 thé tranh dugc lién quan
dén thudc 14 1a rt quan trong dé ngan chin
tinh trang ban cing hoa, ning d& va gitp
ngudi nghéo thoat nghéo va thic day phat
trién bén viing; ttc 13, gop phan dat duoc cac
muc tiéu SDGs 1: Giam nghéo, 2: Xdéa doi,
va tiéu muc tiéu 10.4: Thuc hién cac chinh
sach, dac biét la cac chinh sach tai chinh,
tién lwong va bao tro xa hoi, dong thoi timg
budc dat duoc su binh déng hon.

3.2. Ting thué thuéc ld gép phin binh
ding gidi

Giam st dung thudc 14 va tiét kiém
lién quan tu chi tiéu hd gia dinh cho cac

san pham thudc 14 s& trao quyén va bao vé
phu nir (461 véi Muc tiéu sb 5 - Binh ding
gidi) vi hau hét nguoi st dung thude 14 1a
nam gioi, viéc giam chi ti€u ho gia dinh
cho thudc 14 mét cach hiéu qua “tao diéu
kién chuyén thu nhap tir nam giéi hat thude
sang nit gi¢i”'°. Phu nit c6 nhiéu kha ning
dau tu thu nhap ho gia dinh vao y té, nha &
va cham soc stc khoe hon nam gigi, mang
lai 1oi ich cho gia dinh va sy phat trién cta
con nguoi.

Phu nir thuong phai déi mit v6i nhiing
thach thire trong viée gianh dugc moi trudng
khong khoi thude, do sy bat binh dang vé
quyén luc ¢ nha va noi 1am viéc. Viéc ting
thué thudc 14 ciing ¢ thé gop phan dé giam
bao luc dbi véi phu nir: ca tinh trang ngheo
doi, co thé gdy ra hoac tram trong hon do
su dung thude 14, cling nhu st dung ruoqu,
dic biét & mic do c6 hai, c¢6 lién quan dén
hat thude, déu 1am ting nguy co bao luc gia
dinh®.

3.3. Ting thué thuéc li gp phan cdi
thién moi truong

Nhu di phan tich & phan 1, thudc 14 huy
hoai khong chi con ngudi ma con ca moi
truong. Chinh vi vay, bao vé mdi truong la
mot loi ich phat trién khac vé viéc tang thué
thube 1a. Cac bao céo cia WHO “Thude 1a:
Pau doc hanh tinh cta chung ta” va “Thudc
14 va tac dong moi truong: Tong quan” canh
bao réng cach thac canh tac, ché bién, san
Xuét va cung cip 6,25 nghin ty diéu thudc 14
moi ndm gay hai cho méi truong, bao gdm 6
nhidm khong khi, nude va dit, dau doc sinh
vat bién, mat da dang sinh hoc va pha ring.
Tang thué thudc 14 s& gop phan cai thién cac

18 P.V Marquez and B. Moreno-Dodson, “Tobacco Tax Reform at the Crossroads of Health and Development”, 2017.

19 G. T. E. Consortium, “The health, poverty, and financial consequences of a cigarette price increase among 500 million
male smokers in 13 middle income countries: compartmental model study”, bmj, vol. 361, 2018.

20 World Health Organization, “Intimate partner violence and alcohol fact sheet”, Retrieved Novemb., vol. 11, p. 2006, 2005.
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muc tiéu SDGs lién quan dén moi truong
gém cac Muc tiéu sd 6, s 11, s6 12, s 13,
s6 14 vasé 15.

3.4. Tang thué thuéc ld cé lgi cho phit
trién kinh té

Tirnam 2012 dén nam 2020, Philippines
da dua ra cc cai cach manh vé thudc l4.
Doanh thu thué thudc 14 va ruou bia ting tir
khoang 0,99 ty USD vao ndm 2012 1én uéc
tinh 6,6 ty USD vao nam 2020. Theo B Tai
chinh Philippines, con sé nay twong duong
v6i 1,8% GDP va khoang 11,3% téng doanh
thu cua Chinh pht vao nam 2020. Doanh thu
tir thué ruou bia va thudc 14 du kién dat it
nhat 9,54 ty USD) vao nim 2024'. Nhu vay,
thué c6 thé gop phan dat tiéu myc tiu SDG
17.1: Tang cuong huy dong ngudn lyc trong
nudce.

Luat Cai cach nam 2012 cua
Philippines ciing da phan bd 80 phan tram
s6 thu thué tiéu thu dic biét gia tang (tic
12 chénh 1éch vé sb thu giita co cdu thué
trude ddy va co cdu thué mai) dé thuc day
bao hiém y té toan dan, gop phan dat tiéu
muc tiéu SDG 3.8: Pat dugc bao hiém y
té toan dan. Két qua 1a s6 ho nghéo va
can nghéo c6 bao hiém y té da ting gap
ba lan chi sau ba nam, tir 5,2 triéu hd nim
2013 1én 15,3 tri¢u hg, tuong duong 45,4
triéu ngudi nghéo vao nam 2015. Thudc 1a
chiém 80% doanh thu gia ting. Nhu vy,
thué thudc 14 gbp phan cho cac muc tiéu
SDGs, gébm Muc tiéu sé 1 (Xo6a nghéo),
Muc tiéu sb 2 (Khoéng con nan doéi), Muc
tiéu s6 3 (Strc khoe va cudc sdng tot) va
Muc tiéu s6 10 (Giam bét binh ding).

CHINH SACH

4. Hi¢n trang thué thudc 14 & Viégt Nam
hién nay

Hién nay, thué va gia thudc 1a cta Viét
Nam thép so véi khu vuc va khuyén céo ctia
Ngan hang thé gioi va WHO. Ty 18 tong thué
trén gid ban 1¢ thudc 14 tai Viét Nam méi chi
dat xap xi 38%, ty 1¢ nay con qua thap so vai
ty 1& theo khuyén nghi 70-75% cua WHO?.

Ngoai ra, thué tiéu thu dic biét con c6
cac yéu diém khac nhu thué tinh theo ty 18
(thay vi c6 thanh phan tuyét ddi) va tinh
trén gia xuat xuong (thay vi trén gia ban 1¢).
Ciing chua c6 co ché quan 1y thu thué mot
cach hiéu qua®.

Hé qua 1 Viét Nam van nam trong nhom
nude c6 gia thude 14 ré nhat trén thé gisi va
sttc mua thude 14 ctia nguoi Viét Nam van
ngay cang tang 1én*.

5. Két luan va khuyén nghi vé thué thudce
14 & Viét Nam

Viéc tiéu dung va san xuat thudc 14 c6
tac dong ti€u cuc toi hau hét cac muc tiéu
SDGs. Chinh sach thué va gia da duoc
chting minh 1a ¢6 chi phi hiéu qua cao nhat
trong viéc giam tiéu dung thudc 14, tir d6
c6 thé gdp phan cai thién tac dong tiéu cuc
t6i cac muc tiéu SDGs. Chinh sach thué
va gia tai Viét Nam con rét thip, co nhiéu
bat cap, can phai dugc cai thién trong thoi
gian t6i theo xu huéng: ¢ thanh phan thué
tuyét doi, ting du cao va thudng xuyén dé
chéng su x6i mon co sé thué do lam phat
va ting truong thu nhap. Ngoai ra, can tiép
tuc ting cuong hoan thién cac co ché chinh
sach quan 1y thué nham bao dam viéc thuc
thi chinh sach m

21 G. G. H. Amul and J.-E. Etter, “Comparing Tobacco and Alcohol Policies From a Health Systems Perspective: The Cases
of the Philippines and Singapore”, Int. J. Public Health, p. 216, 2022.
22 V.M. Hoang et al., “Tobacco control policies in Vietnam: review on MPOWER implementation progress and challenges”,

Asian Pacific J. Cancer Prev., vol. 17, no. supl, pp. 1-9, 2016.

23 Tobacconomics, “Tobacconomics Cigarette Tax Scorecard”, 2021.
24 Tobacconomics, “Tobacconomics Cigarette Tax Scorecard”, 2021.
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XU PHAT VI PHAM HANH CHiNH D01 V61 CAC VI PHAM QUY DINH

VE TRANG THONG TIN BIEN TU TONG HOP VA KIEN NGHI HOAN THIEN

Cao Vii Minh
TS. Trudng Pai hoc Kinh t& - Luat, Pai hoc quéc gia TP. H Chi Minh.

Théng tin bai viét Tém tit:
Tir khéa: Xt phat vi pham hanh chinh, ~ Vipham hanh chinh vé trang thong tin dién tir tong hop 1a mot loai
vi pham hanh chinh kha pho bién trong xa hoi. B¢ trung tri, ran

trang thong tin dién tir tong h , man . . T 2
& & ’ & 1op. mang de, phong ngtra vi pham hanh chinh vé trang thong tin dién tr tong

x4 hoi. , hop thi xir phat vi pham hanh chinh 1d mot gidi phép hiru hiéu.
Lich su bai viet: Hién nay, quy dinh xr phat vi pham hanh chinh vé trang thong tin
Nhan bai: 14/11/2022 dién tir tong hop kha toan dién. Tuy nhlen mdt s6 quy dinh cua
Phan bién: 03/12/2022 phap luat xur phat vi pham hanh chinh vé trang thong tin dién tur
e rss téng hop van con ton tai han ché. Trong bai viét nay, tac gid phan
Duyét bai: 14/02/2023
Hyet bal tich cac quy dinh xtr phat vi pham hanh chinh vé trang thong tin
dién tr tong hop, chi ra mdt sO bat cdp va dé xuat cac gidi phap
hoan thién.
Article Information Abstract:
Keywords:  Administrative ~ sanctions; ~ Administrative violations on general information websites are a

type of administrative violation that is quite common in society. In

general information websites; social ) s o
order to punish, deter, and prevent administrative violations on the

networks. general information website, sanctioning administrative violations
Article History: is an effective solution. Currently, the regulations on sanctioning
Received: 14 Nov. 2022 administrative violations on general information websites are
Peer Reviewed: 03 Dec. 2022 quite comprehensive. However, a number of legal provisions
Approved: 14 Feb. 2023 on sanctioning administrative violations on general information

websites still appear to have shortcomings. Within this article,
the author provides an analysis of the current legal regulations
on sanctioning administrative violations on general information
websites, points out some shortcomings, and also makes
recommendations for further improvements.

1. Cic vi pham hanh chinh cu thé va  c6 thé giao tiép v6i nhau bang cach thém

N
A

quy dinh xir phat vi pham hanh chinh vé  thong tin, tin nhin, hinh anh... hodc 13 mot
trang thong tin dién tir tong hop mang ludi két ndi xa hoi va cac mbi quan hé
A : N
Dudi goc do xa hoi, trang thong tin dién cd nhan gilra moi nguoi'.
tr tong hop 1a mot trang web hodc g dung Dué1i géc do phap ly, khai niém trang
truyén thong xa hoi ma qua do nguoi dung  théng tin dién tir tbng hop duoc quy dinh

1 Vii Thanh Van (2017), Do tao bao chi tich hop va béo chi da phuong tién trong bdi canh thay dbi truyén théng, Tap chi
Ly luén chinh tri va Truyén thong, so 2.
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tai Nghi dinh s6 72/2013/ND-CP vé quan
ly, cung cép, st dung dich vu Internet va
thong tin mang (duoc stra doi, bd sung
boi Nghi dinh s 27/2018/NB-CP). Cu
thé, theo khoan 2 Piéu 20 Nghi dinh sb
72/2013/NP-CP (duoc stra doi, bd sung
boi Nghi dinh sé 27/2018/ND-CP), trang
thong tin dién tir tong hop 1a trang thong
tin dién t& ciia co quan, td chuc, doanh
nghiép cung cip thong tin tong hop trén co
so trich dan nguyén vian, chinh xac ngudn
tin chinh thirc va ghi r0 tén tac gia hodc tén
co quan cta ngudn tin chinh thire, thoi gian
da dang, phat thong tin d6*. Bén canh do,
theo khoan 20 Diéu 3 Luat Béo chi nim
2016, trang thong tin dién tir tong hop 1a
san pham thong tin co tinh chat bao chi cta
co quan, t6 chirc, doanh nghiép, cung cap
thong tin tong hop trén co s& ding dudng
dan truy cap téi ngudn tin bao chi hoic
trich ddn nguyén van, chinh x4c ngudn tin
béo chi theo quy dinh ctia phap luat vé so
hiru tri tu¢ (SHTT).

Qua khai niém trén, co thé thiy, trang
thong tin dién t&r tong hop 1a san pham
thong tin c6 tinh chét bao chi clia co quan,
t6 chirc, doanh nghiép, cung cap thong tin
tong hop. Tuy co tinh chat bao chi nhung
trang thong tin dién tu tong hop khong
dugc xem 13 bao chi bdi bao chi co thé
tao ra cac san phrflm bao chi mdt cach doc
1ap nhu tin, bai. Trong khi d6, trang thong
tin dién tir tong hop khong duoc doc 1ap
tao ra cac tin, bai ma chi trich din nguyén
van, chinh x4c ngudn tin chinh thirc. Khi
trich dan cic ngudn tin, bai thi trang thong
tin dién tir tong hop phai c6 dudng dan
truy cdp t6i ngudn tin bao chi. Noi cach

THUC TIEN PHAP LUAT

khac, trang thong tin dién tir tong hop phai
trich din nguyén vin, chinh xac ngudn tin
chinh thurc va phai tudn thu cac quy dinh
vé SHTT. Hién nay, Nghi dinh s6 72/2013/
ND-CP (duoc stra doi, bd sung boi Nghi
dinh s6 27/2018/ND-CP) ciing c6 giai
thich ngudn tin chinh thtc 13 nhitng thong
tin dugc dang, phat trén bao chi Viét Nam
hodc trén cac trang thong tin dién tu cua
co quan Pang, Nha nudc theo quy dinh
ctia phap luat vé bao chi, SHTT?. Nhu vay,
su khéac biét gitta trang thong tin dién tu
tong hop v4i bao chi 1a kha ning tao ra tin,
bai mot cach doc lap. Ngoai ra, phuong
thirc hoat dong cua trang thong tin dién tu
tong hop ciing khac béo chi. Cuy thé, trang
thong tin dién tir tong hop hoat dong theo
phuong thirc mot chiéu, c6 nghia chi don
thuan chuyén tai tir bén cung cap dén bén
su dung, khong cho phép nguoi st dung
binh luén trén trang. Trong khi dd, bao chi
cho phép nguoi st dung binh luan, nhan
xét nhung phai dugc kiém duyét.

Vi pham hanh chinh (VPHC) vé trang
thong tin dién tir tong hop 1a mot loai VPHC
cu thé. Hién nay, VPHC vé trang thong tin
dién tir tong hop duoc quy dinh tai Diéu 20
Nghi dinh s6 119/2020/ND-CP da dugc sta
d6i, bo sung boi Nghi dinh s6 14/2022/NP-
CP (Nghi dinh s6 119/2020/NB-CP) bao
gdm céc vi pham cu thé:

Nhém hanh vi thiv nhét bi phat tién
tir 10.000.000 dong dén 20.000.000 dong.
Mirc tién phat nay ap dung ddi voi mot
trong cac hanh vi: a) Cung cip thong tin
xam pham bi mat hoac an toan thu tin cia
ca nhan; b) Thuc hién khong ding quy dinh

2 Khoin 2 Biéu 20 Nghi dinh s6 72/2013/ND-CP (dugc stra doi, b sung boi Nghi dinh s6 27/2018/ND-CP).
3 Khoan 18 Bicu 3 Nghi dinh s6 72/2013/ND-CP (dugc sua doi, bo sung boi Nghi dinh s6 27/2018/ND-CP) vé quan 1y,

cung cip, str dung dich vu Internet va thong tin trén mang.
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trong gidy phép thiét lap trang thong tin
dién tir tong hop; ¢) Cung cap duong dan
dén trang thong tin dién tir hodc tng dung
c6 ndi dung vi pham phap luat; d) Khong
luru trit thong tin tong hop tdi thiéu 90 ngay
ké tir thoi diém duoc ding trén trang thong
tin dién tir tong hop; &) Khong cung cép
day du thong tin vé tén cta to chic quan
ly trang thong tin dién tur, tén co quan chu
quan (néu cb), tén ngudi chiu trach nhiém
quan 1y noi dung, dia chi, sé dién thoai,
thu dién tu, sb giéy phép con hiéu luc,
ngay, thang, nim cap, co quan cap phép
trén chan trang thong tin dién tir tong hop;
e) Pang, phat cac tic phadm bao chi, vin
hoc, ngh¢ thuat, xuét ban phém ma khong
dugc su dong ¥ cua chu thé quyén SHTT;
g) Khong g& bd ngay ngi dung thong tin
d3 tong hop khi ngudn thong tin duoc trich
dan d3 g& bo ndi dung thong tin d6 hoic
theo yéu cau ctia co quan quan 1y nha nude
c6 thdm quyén; h) Khong thuc hién dang
tai ndi dung thong tin cai chinh, xin 15i ctia
co quan bao chi vi pham ma trang thong
tin dién tir tong hop da trich dan thong tin;
i) Khong 1am thu tuc stra d6i, bd sung gidy
phép thiét 1ap trang thong tin dién tir tong
hop khi c6 thay ddi tén cia to chirc, doanh
nghiép; thay d6i dia diém dat may chu
tai Viét Nam; thay d6i nhan su chju trach
nhiém; thay doi, bo sung noi dung thong
tin, pham vi cung cap thong tin*.

Nhém hanh vi thie hai bi phat tién tir
20.000.000 dong dén 30.000.000 dong.
Muc tién phat nay 4p dung déi véi mot
trong cac hanh vi: a) Khong trich din
ngudn tin theo quy dinh hodc trich dan
khong chinh xac, nguyén vian ngudn tin

4 Khoan 1 Biéu 20 Nghi dinh s6 119/2020/ND-CP.
5 Khoan 2 Diéu 20 Nghi dinh s6 119/2020/ND-CP.
6 Khoan 3 Diéu 20 Nghi dinh s6 119/2020/ND-CP.
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chinh thirc theo quy dinh; b) Cung cép
thong tin c6 nodi dung ¢ suy cac hu tuc,
mé tin, di doan, nhirng chuyén than bi giy
hoang mang trong x3 hoi, anh huéng xau
dén trat tu, an toan xa hoi va stc khoe cua
cong dong; ¢) Cung cap thong tin khong
pht hop thuan phong my tuc Viét Nam; d)
Cung cap thong tin anh huong dén sy phat
trién binh thudng vé thé chat va tinh than
cua tré em; d) Khong c6 may chu tai Viét
Nam dap tng viéc thanh tra, kiém tra, luu
trit, cung cap thong tin theo yéu ciu cia
co quan quan 1y nha nudc co tham quyén
va giai quyét khiéu nai cua khach hang; )
Khéng trién khai quy trinh quan 1y thong
tin cong cong hodc co trién khai nhung
khéng dap tng yéu cau quan 1y°.

Nhém hanh vi thir ba bi phat tién tir
30.000.000 dong dén 40.000.000 dong.
Mt tién phat nay ap dung ddi voi mot
trong cac hanh vi: a) Cung cap thong tin c6
ndi dung kich dong bao lyc; b) Cung cap
thong tin miéu ta ti mi hanh vi td1 4c, tai nan
rung ron, hanh dong dam 6, doi truy®.

Nhém hanh vi thie tw bi phat tién tir
40.000.000 dong dén 50.000.000 ddng.
Murc tién phat nay ap dung ddi véi mot
trong cac hanh vi: a) Thé hién khong dung
cha quyén qudc gia khi dang, phat hinh anh
ban dd Viét Nam; b) Cung cap thong tin co
ndi dung sai su that, xuyén tac, xic pham
danh duy, uy tin cua td chtre, danh du, nhan
pham cua ca nhan; ¢) Cung cp thong tin cd
n6i dung quy két toi danh khi chua c6 ban
an két toi cta toa an da co hiéu luc phéap
luat; d) Pang, phat cac tic phdm bao chi,
ndi dung thong tin trong tac pham béo chi,



xuat ban pham da bi dinh chi phat hanh, thu
hdi, tich thu, cAm luu hanh, g& bo, tiéu hiy;
d) Cung cip thong tin trén trang thong tin
dién tr tong hop ngoai pham vi tong hop
thong tin da duoc cap phép; e) Str dung cac
tén mién hodc tng dung khong duoc quy
dinh trong Gidy phép dé cung cip trang
thong tin dién tir tong hop’.

Nhém hanh vi thir ndm bi phat tién
tir 50.000.000 dong dén 70.000.000 dong.
Mirc tién phat nay ap dung dbi v6i hanh vi
thiét 1ap trang thong tin dién tir tong hop khi
chua duoc cap phép®.

Nhém hanh vi thir sdu bi phat tién
tr 150.000.000 ddng dén 200.000.000
ddng. Muc tién phat nay ap dung d6i véi
mot trong cac hanh vi: a) Cung cép thong
tin chéng Nha nuéc Cong hoa xa hoi chu
nghia Viét Nam; pha hoai viéc thuc hién
chinh sach doan két qudc té ma chua
dén muc truy ctru trach nhiém hinh suy;
b) Cung cip thong tin xuyén tac, bia dit,
gay hoang mang trong nhan dan ma chua
dén murc truy ctru trach nhiém hinh su; ¢)
Cung cép thong tin ¢6 ndi dung kich dong
chién tranh nham ché)ng lai doc lap, chu
quyén va toan ven lanh thd nudc Cong
hoa xa hoi chu nghia Viét Nam ma chua
dén murc truy ctru trach nhiém hinh sy; d)
Cung cip thong tin xuyén tac lich str, phu
nhan thanh tyu cdch mang, xic pham dan
tdc, anh hung dan toc ma chua dén mirc
truy ciru trach nhiém hinh sy; @) Cung cép
thong tin gy han thu, ky thi, chia r&, ly
khai dan toc, xdm pham quyén binh ding
trong cong dong cac dan toc Viét Nam;
gy chia & giira cac tang 16p nhan dan,

7 Khoan 4 Diéu 20 Nghj dinh sb 119/2020/ND-CP.
8 Khoan 5 Diéu 20 Nghi dinh s 119/2020/ND-CP.
9 Khoan 6 Didu 20 Nghi dinh sé 119/2020/ND-CP.
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gitra nhan dan véi chinh quyén nhan dan,
v6i luc luong vil trang nhan dan, voi to
chtre chinh tri, td chtrc chinh tri - x4 hoi
ma chua dén muc truy ctru trach nhiém
hinh su; e) Cung cap thong tin xdm pham
quyén tu do tin ngudng, ton gido ma chua
dén muc truy ctru trach nhiém hinh suy;
g) Cung cip thong tin c6 ndi dung thude
danh muc bi mat nha nuéc ma chua dén
mirc truy ctru trach nhiém hinh sy®.

Trudc khi Chinh phu ban hanh Nghi
dinh s6 119/2020/NP-CP, viéc xtr phat
VPHC vé trang thong tin dién tir tong hop
dugc thue hién theo Nghi dinh sé 174/2013/
ND-CP. So v6i Nghi dinh s 174/2013/ND-
CP, Nghi dinh s6 119/2020/ND-CP da c6
mot s6 thay doi theo hudng tich cuc.

Thir nhat, Nghi dinh s6 119/2020/
ND-CP di bd sung thém mot sé hanh vi
vi pham (HVVP) méi lién quan dén trang
thong tin dién tr tong hop. Cu thé, Nghi
dinh s6 119/2020/ND-CP di bd sung thém
mot s6 HVVP nhu “cung cdp théng tin
danh hwong dén sw phdt trién binh thurong
vé thé chdt va tinh than cia tré em” (diém
d khoan 2 Piéu 20); “cung cdp théng tin
c6 néi dung quy két t6i danh khi chwa cé
ban an két téi ciia Toa dn cé hiéu l@rc phap
(diém c khoan 4 Diéu 20), “cung
cap thong tin trén trang thong tin dién tw
t6ng hop ngoazpham vi tong hop thong tin
da dwoc cap phép” (diém & khoan 4 Piéu
20); “sir dung cdc tén mién hodc img dung
khong du'oc quy dinh trong Gidy phep dae
cung cdp trang thong tin dién tur tong hop”
(diém e khoan 4 Piéu 20). Viéc bo sung
moi cac HVVP da tao co sé phap 1y viing

ludt’
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chic cho viéc du tranh, phong chdng cac
VPHC lién quan dén trang thong tin dién
ttr tong hop.

Thir hai, Nghi dinh s6 119/2020/ND-
CP di bii bo mot s HVVP hoic quy dinh
chinh x4c hon vé mot s6 HVVP. Cu the,
Nghi dinh s6 174/2013/ND-CP quy dinh
xtr phat d6i v6i cac hanh vi “cung cdp
noi dung thong tin khong phu hop voi loi
ich ddt nwde”, “gia mao trang théng tin
dién tir ciia té chire, cd nhéan khdc”. Tuy
nhién, Nghi dinh s6 119/2020/ND-CP da
khong quy dinh xtr phat ddi v6i cac hanh
Vi nay.

Bén canh do, hai hanh vi “suw dung hinh
danh ban do Viét Nam nhuwng khong thé hién
hodic thé hién khéong ding chii quyén quoc
gia” (bi phat tién tir 10.000.000 dong dén
20.000.000 dong) va “dang, phdt ban do
Viét Nam khong thé hién ddy di hodc thé
hién sai chii quyén quoc gia” (bi phat tién
tir 20.000.000 dong dén 30.000.000 dong)
tai Nghi dinh s§ 174/2013/ND-CP ¢6 chu
thanh vi pham hoan toan gidng nhau. Do
d6, Nghi dinh s6 119/2020/ND-CP d4 gom
hai hanh vi nay thanh mot hanh vi “thé hién
khéng diing chii quyén quoc gia khi dding,
phat hinh anh ban do Viét Nam” véi mirc
tién phat duogc 1én tir 40.000.000 dong dén
50.000.000 dong. Viéc tich hop hai vi pham
nay thanh mot vi pham cu thé 1a hop 1y va
tao ra sy thong nhat trong viéc 4p dung
phép luat.

Thit ba, Nghi dinh s6 119/2020/ND-CP
quy dinh ¢4 nhén, t6 chitc VPHC lién quan
dén trang thong tin dién tir tong hop bi p
dung hinh thrc xtr phat chinh duy nhét 1a
phat tién. So v&i Nghi dinh s6 174/2013/

ND-CP, Nghi dinh s6 119/2020/ND-CP
da ting muc tién phat d6i véi hau hét cac
HVVP nhdm bdo ddm tinh rin de. Xét vé
c4u thanh thi nhiéu VPHC lién quan dén
trang thong tin dién tr tong hop c6 muc
dich chinh 1a tim kiém loi nhuan. Hinh
thuc phat tién tac dong truc tiép vao loi
ich clia cac chu thé c6 HVVP nén c6 tac
dung trong viéc dau tranh phong ngira cac
VPHC lién quan dén trang thong tin dién
tir tong hop.

Bén canh hinh thic xtr phat chinh 1a
phat tién, Nghi dinh s6 119/2020/ND-CP
con quy dinh ap dung hinh thie xir phat bo
sung d6i v6i mot sé6 VPHC lién quan dén
trang thong tin dién tir tong hop l1a tudc
quyén str dung gidy phép. Hinh thtrc xtr phat
bd sung ndy c6 gia tri trong viéc gido duc ¥
thirc tuan thii phap luat cta cac chu thé vi
pham, gop phan ngin ngira cac VPHC tiép
dién xay ra trong tuong lai.

Cudi ciing, bén canh cac hinh thire xir
phat, Nghi dinh sé 119/2020/ND-CP quy
dinh VPHC lién quan dén trang thong tin
dién tir tong hop co thé bi ap dung céc
bién phap khic phuc hau qua gém “budc
@& bo ngay ndi dung théng tin dd tong
hop”, “buoc dang tai ngi dung thong
tin cdi chinh, xin 16i”, “buoc thu héi tén
mién”. Cac bién phap nay duoc ap dung
nham thue hién nguyén tic “moi hdu qud
do VPHC gdy ra phdi dwoc khic phuc
theo dung quy dinh cua phdp ludt”'. Nhu
vay, viéc ap dung cac bién phap khic
phuc hau qua 1a dé khoi phuc lai trat tu
quan 1y da bi xam pham do VPHC lién
quan dén trang thong tin dién tir tong hop
gay ra.

10 DPiém a khoan 1 Diéu 3 Luat Xt Iy vi pham hanh chinh ndm 2012 da dugc sira dbi, bd sung nam 2020.
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2. Nhirng bit cp trong cic quy dinh xir
phat vi pham hanh chinh vé trang thong
tin dién tir tong hop

Thir nhdt, Nghi dinh sb 119/2020/ND-
CP van chua mo ta rd rang, cu thé vé HVVP
lién quan dén trang thong tin dién tir tong
hop dé c6 thé phan biét cac HVVP véi nhau.

Vé mat k¥ thuat 1ap phap thi mot trong
cac yéu cau can duoc tuan thi khi quy dinh
vé HVVP 1a VPHC phai dugc md ta 1d
rang, cu thé dé co thé xac dinh va xur phat
duogc trong thyc tién''. Tuy nhién, yéu cau
nay van chua duge tuan thi trong Nghi dinh
s6 119/2020/ND-CP.

Cu thé, diém b khoan 3 Piéu 20 Nghi
dinh s6 119/2020/ND-CP quy dinh: “phat
tien tir 30.000.000 dong dén 40.000.000
dong déi véi hanh vi cung cdp théng tin
miéu ta ti mi hanh vi t9i dc, tai nan rung
ron, hanh déng dam 6, doi truy”. Tuy
nhién, diém ¢ khoan 2 Piéu 20 Nghi dinh
s6 119/2020/ND-CP ciing quy dinh xur
phat hanh vi “cung cdp théng tin khéng
phit hop thudn phong my tuc Viét Nam”
véi muc tién phat nhe hon kha nhiéu (phat
tién tir 20.000.000 dong dén 30.000.000
ddng). Thuc té, phai nhin nhan rang, hanh
vi cung cdp thong tin miéu ta ti mi hanh
Vi td1 4c, tai nan rung ron, hanh dong dam
0, d6i truy hoan toan co thé 1a cung cip
thong tin khong phu hop thuan phong my
tuc Viét Nam. Nguoc lai, cung crflp cac
thong tin khong phu hop thuan phong
my tuc Viét Nam van c6 thé 1a cung cap
thong tin miéu ta ti mi hanh vi tdi ac, tai
nan rung ron, hanh dong dam o, doi truy.
Tuy nhién, theo Nghi dinh sé 119/2020/

THUC TIEN PHAP LUAT

ND-CP thi “cung cdp théng tin miéu ta
ti mi hanh vi toi dc, tai ngn rung rom,
hanh dong dam 6, doi truy” va “cung cdp
théng tin khéng phit hop thuan phong my
tuc Viét Nam” 1a hai hanh vi c6 muc phat
khac nhau. Trong khi d6, néu day 1a hai
hanh vi khac nhau thi cling khong co6 co
s dé phan biét, con néu gidng nhau thi
murc phat tién lai khac nhau.

Thir hai, Nghi dinh s6 119/2020/ND-
CP da khong quy dinh mirc tién phat hop
Iy ddi v6i cac vi pham co tinh chat tuong
tu giira trang thong tin dién tir tong hop voi
céc loai hinh bao chi ma chu yéu 14 bao dién
tu, tap chi dién tur.

Nhu da trinh bay, trang thong tin dién tir
tong hop 14 san pham thong tin co tinh chét
bao chi cta co quan, td chirc, doanh nghiép,
cung cap thong tin tong hop. Tuy vay, trang
thong tin dién tir tong hop khong duogc tao
ra cac san pham bao chi mot cach doc lap
nhu tin, bai. Do d0, trong qué trinh cung cap
thong tin tong hop, trang thong tin dién tir
tong hop thudng xuyén phai dan tin, bai viét
ctia cac loai hinh bao chi ma chi yéu 1a bao
dién tu, tap chi dién tir.

V& nguyén tic, cac tin, bai viét trén
trang thong tin dién tir tong hop phai duoc
trich dan nguyén vin tir cac bao dién tir,
tap chi dién tir. Do d6, néu xac dinh trang
thong tin dién tir tong hop trich din nguyén
van tur cac bao dién tir, tap chi di¢n tr ma
nhirng théng tin ndy c6 sai sot, khiém
khuyét va trang thong tin dién tir tong hop
van ¢ tinh str dung cac thong tin d6 thi moi
xur phat. Tuy nhién, ngay ca trong truong
hop nay thi mic tién phat ciing phai thap

11 Cao Vii Minh (2018), Xt phat vi pham hanh chinh v& ndi dung thong tin trong hoat dong béo chi - Thyc trang va giai

phap, Tap chi Nghé luat, s6 2.
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hon HVVP ¢6 tinh chat twong ty trén bao
dién tr, tap chi dién tu boi khoi nguén cua
cac thong tin, bai co sai sot, khiém khuyét
la tr bao dién tir, tap chi dién tir. No1 cach
khac 12 muc tién phat cia viéc cung cép
cac thong tin, bai co sai sot, khiém khuyét
trén bao dién tir, tap chi dién tir phai bang
hodc cao hon muc tién phat cua hanh vi
cung cap lai cac thong tin, bai co sai sot,
khiém khuyét trén bao dién tir, tap chi dién
tir ctia trang thong tin dién tir tong hop. Bat
cap phét sinh 1a ¢6 mot s6 hanh vi trén bao
dién tu, tap chi dién tu lai c6 muc phat thép
hon hanh vi twong g trén trang thong tin
dién tir tong hop.

Don cu, hanh vi “khong thuc hién viéc
g0 bo thong tin sai sw that” trén bao chi
quy dinh tai diém a khoan 3 Diéu 10 Nghi
dinh s6 119/2020/ND-CP chi ¢6 mirc phat tir
3.000.000 dong dén 5.000.000 dong. Trong
khi d6, hanh vi “khong go' bo ngay noi dung
théng tin da tong hop khi nguon théng tin
dwoc trich dan da go bo ndi dung thong
tin” quy dinh tai diém g khoan 1 Diéu 20
Nghi dinh s6 119/2020/ND-CP lai c6 mirc
tién phat cao hon la tir 10.000.000 dong
dén 20.000.000 dong. Tuong tw, hanh vi
“thé hién khéng ding chii quyén quoc gia
khi déang, phat hinh anh ban do Viét Nam”
trén bao chi tai diém ¢ khoan 3 Diéu 8 Nghi
dinh s6 119/2020/ND-CP c6 mirc phat tir
20.000.000 déng dén 40.000.000 ddng.
Trong khi d6, hanh vi “thé hién khong diing
chii quyén quéc gia khi dang, phat hinh anh
ban dé Viét Nam” quy dinh tai diém a khoan
4 Piéu 20 Nghi dinh s6 119/2020/ND-CP ¢
murc phat cao hon 14 tir 40.000.000 dong dén
50.000.000 dong.

Can luu ¥ 13 cac thong tin dugc cung
cép trén bao di¢n tur, tap chi dién tr 1a nhiing
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thong tin gdc, do bao chi tao ra. Trong khi
do, cac thong tin nay duoc sir dung dé cung
cAp trén trang thong tin dién tir tong hop chi
1a dang, phat lai, dan lai tir bao dién tir, tap
chi dién tir. Do do, trong truong hop thong
tin gdc do bao chi tao ra c6 sai sot thi phai
xtr phat nghiém minh. Hanh vi dang, phat
lai, dan lai cac thong tin gbc ma c6 sai sot
trén trang thong tin dién tir tong hop thi van
c6 thé bi xir phat. Tuy nhién, trong truong
hop nay ché tai xir phat khong thé nang hon
hanh vi tao ra cac thong tin gbc c6 sai sot
cua bao chi.

Thir ba, nhom HVVP quy dinh tai khoan
6 Piéu 20 Nghi dinh s6 119/2020/NP-CP c6
khung tién phat khd 16n, mitc thdp va cao
nhdt ciia khung gdp 3 lan khung phat lién
ké truce do.

Theo khoan 4 Piéu 4 Nghi dinh sb
118/2021/NB-CP thi “Quy dinh khung tién
phat doi véi tirng hanh vi VPHC phdi cu
thé, khodng cdach giita mirc phat t6i thiéu va
16i da ciia khung tién phat khéng qud 1om.
Cdc khung tién phat trong mét diéu phdi
dige sdp xép theo thir tw mirc phat tir thdp
dén cao”. Tuy vay, khoan 6 Piéu 20 Nghi
dinh s6 119/2020/ND-CP c6 khung phat tir
150.000.000 dong dén 200.000.000 dong
1a kha 16n boi chénh léch gitra mirc tién
phat tbi thiéu va t6i da 1én dén 50.000.000
ddng. Mat khac, khung tién phat nay gan
gip 03 lan khung tién phat lién ké trudc
d6 (50.000.000 dong dén 70.000.000 dong
quy dinh tai khoan 5 Diéu nay). Viéc quy
dinh khung tién phat nhu trén 1a chua hop
Iy va ciing khong phu hop véi nguyén tic
xay dung khung tién phat dugc quy dinh tai
Nghi dinh sé 118/2021/ND-CP.

Thir tw, lién quan dén hinh thirc xir
phat chinh 14 phat tién thi mac tién phat



d6i v6i HVVP trén trang thong tin dién tur
tong hop da khong thong nhét véi quy dinh
tuong ung trong nghi dinh xu phat VPHC
vé quyén tac gia.

Viéc truyén dat tic pham dén cong
chung bang phwong tién hitu tuyén, vo
tuyén, mang thong tin dién tir hodc bat
ky phuong tién k¥ thudt nao khac 1a mot
quyén tai san cua tac gia d sang tao nén
tac pham d6'2. Trong cac hinh thirc truyén
dat tic pham thi co viéc ding, phat tac
phdm bao chi qua bdo dién tu, tap chi
dién tir hay trang thong tin dién tur tong
hop. Theo khoan 1 Piéu 17 Nghi dinh sb
131/2013/ND-CP (duoc sira doi, bd sung
bai Nghi dinh s6 28/2017/ND-CP va Nghi
dinh s6 129/2021/ND-CP) xir phat VPHC
vé quyén tac gia thi hanh vi “truyén dat
tac pham dén céng ching bang phwong
tién hivu tuyén, vo tuyén, mang thong tin
dién tr hodc bat ky phwong tién ky thudt
nao ma khong dwoc phép cua chu so hiru
quyén tac gid theo quy dinh” s& bi phat
tién tir 15.000.000 dong dén 30.000.000
dong'®. Trong khi d6, theo diém e khoan 1
Piéu 20 Nghi dinh s6 119/2020/ND-CP thi
hanh vi “déng, phdt cdc tac pham béo chi,
van hoc, nghé thudt, xudt ban phcfm ma
khéng dwoc sy dong y cia chii thé quyén
SHTT” chi bi phat tién tir 10.000.000 dong
dén 30.000.000 dong. Nhu vay, hai muc
tién phat nay da c6 su khac nhau dau cing
quy dinh vé HVVP c¢6 tinh chat, mtc do va
c4u thanh gidng nhau.

Thir ndm, bién phap khic phuc hau qua
d6i voi VPHC vé trang thong tin dién tur
téng hop duoc quy dinh tai Diéu 20 Nghi
dinh s6 119/2020/ND-CP chua toan dién.

THUC TIEN PHAP LUAT

VPHC c6 thé giy ra nhiing hau qua
nhat dinh v6i mirc do khac nhau cd vé mt
vat chit 1an tinh than. Do do, viéc ap dung
cac bién phap khic phuc hau qua dugc xem
1a mot giai phap hitu hiéu nham khac phuc
cac hau qua do VPHC gay ra. VPHC lién
quan dén trang thong tin dién tir tong hop co
thé bi ap dung cac bién phap khic phuc hau
qua gdm “budc g& bé ngay néi dung théng
tin dé tong hop”, “budc ding tdi ndi dung
thong tin cai chinh, xin 16i”, “buoc thu hoi
tén mién”. Tuy nhién, cac bién phap khéc
phuc hau qua nay hodc la khong toan dién
hoic 1a khong bao quat hét cac vi pham trén
thuc t& nén kho ¢ kha ning khoi phuc lai
tinh trang ban dau nhu trude khi vi pham
Xay ra.

Diém ¢ khoan 8 Piéu 20 Nghi dinh sd
119/2020/ND-CP chi quy dinh &p dung bién
phap khic phuc hau qua “budc thu hoi tén
mién” d6i voi mot hanh vi “thiét ldp trang
théng tin dién tir tong hop khi chua dwoc
cdp phép” (khoan 5 Piéu 20). Trong khi do,
cac hanh vi duoc quy dinh tai khoan 6 Diéu
20 c6 tinh chit nghiém trong, nguy hiém
hon rat nhiéu thi khong bi 4p dung bién phap
khic phyc hau qua ndy. R3 rang nhimg hanh
vi “cung cdp théng tin xuyén tac, bia dit,
gay hoang mang trong nhdn dan ma chua
dén mirc truy cuu trach nhiém hinh su”,
“cung cdp théng tin xuyén tac lich si, phi
nhan thanh twu cach mang, xuc pham ddan
t6c, anh hiing dén téc ma chiea dén mirc truy
cibu trach nhiém hinh sie”, “cung cap thong
tin gay han thi, ky thi, chia ré, ly khai dan
t6c, xam pham quyén binh dang trong céng
dong cdc dan téc Viét Nam”... 14 rat nguy

12 Piém d khoan 1 Diéu 20 Lut S¢ hitu trf tu¢ ndm 2005 (dwoc stra d6i, b sung nim 2009, 2019).
13 Khoan 1 Biéu 17 Nghi dinh s6 131/2013/ND-CP (duogc stra doi, bo sung bdi Nghi dinh s6 28/2017/ND-CP va Nghi dinh
s6 129/2021/ND-CP) xtr phat vi pham hanh chinh vé quyén téc gia.
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hiém cho xa hoi. Cac vi pham nay c6 mirc
tién phat rat cao 1a tir 150.000.000 dong dén
200.000.000 ddng, tirc gép 3 1an so voi hanh
vi “thiét lgp trang thong tin dién tir tong
hop khi chwa dwge cdp phép” (phat tién
tir 50.000.000 dong dén 70.000.000 dong)
nhung lai khong b1 ap dung bién phap “budc
thu hoi tén mién”.

Khoan 3 Diéu 3 Nghi dinh s6 119/2020/
ND-CP ¢6 quy dinh vé bién phap khéc phuc
hau qua “budc ndp lai sé loi bat hop phdp
co duoc do thuc hién VPHC”. Tuy nhién,
d6i véi tat ca cac VPHC lién quan dén trang
thong tin dién tir tong hop thi lai khong bi
ap dung bién phap nay. Pay la mot diéu
khong hop 1y bai rat nhiéu cac VPHC lién
quan dén trang thong tin dién tir tong hop
nham muc dich cau view, thu loi tir cc
luot twong tac, tirc 1a ¢ yéu td thu loi bat
chinh. Bién phap khéc phuc hiu qua “budc
nop lai 56 loi bat hop phap co duoc do thuc
hién VPHC” nham budc chu thé VPHC néi
chung phai nop lai sb loi bat hop phap 1a
tién, tai san, gidy to va vat c6 gia c6 dugce tir
VPHC ma chu thé d6 da thuc hién dé sung
vao ngan sach nha nudc hodc hoan tra cho
d6i tugng bi chiém doat'4. Bién phap nay
dugc ap dung ddi v6i cac VPHC lam phat
sinh s loi bat hop phap. Tuy nhién, cic
VPHC lién quan dén trang thong tin dién tir
tong hop du c6 phat sinh sé 1oi bat hop phap
thi ciing khong bi ap dung. RS rang su bat
hop 1y da 1am anh huong dén hiéu qua xir
phat trén thyc té.

3. Kién nghi hoan thi¢n

Mot la, khoan 1 Diéu 4 Nghi dinh s6
118/2021/ND-CP ngay 23/12/2021 quy
dinh chi tiét mot sé didu va bién phap thi

hanh Luat Xir ly VPHC dua ra cac yéu cu
can phai tuan thu khi quy dinh vé VPHC.
Mot trong cac yéu cau can duge tuan tha 1a
“hanh vi VPHC phai dwoc mo ta ro rang,
day di, cu thé dé cé thé xdc dinh va xir
phat dwoc trong thuc tien”. Hién nay, mot
s6 HVVP dugc mo ta trong Nghi dinh $6
119/2020/ND-CP khong 1 rang, cu thé va
gay kho khin cho ngudi c6 thim quyén xir
phat. Do d6, Chinh phu can sira d6i Nghi
dinh s6 119/2020/ND-CP theo hudéng mo ta
rd rang, cy thé vé HVVP dé c6 thé phan bié¢t
cac HVVP véi nhau, tir d6 tao hanh lang
phap 1y vimng chic cho cong tac xu phat
trong thyc tién.

Hai la, khoan 3 Piéu 4 Nghi dinh sb
118/2021/NB-CP khi quy dinh vé hinh thtrc
xUr phat, mirc xr phat thi phdi can clr vao
tinh chat, mic do xam hai trat tu quan ly
hanh chinh nha nuéc cia HVVP. Mtc tién
phat phai phu hop voi mue do gido duc, ran
de va phai co tinh hop 1y. Trong mdi tuong
quan giira hanh vi cung c4p thong tin khong
chinh xéc, ¢ sai sot thi bao chi 1a chu thé
c6 phan 131 rat 16n. Pay c6 thé duoc xem la
16i nghiém trong boi bao chi 1a chu thé tao
ra thong tin géc. Trong khi do, viéc dan lai,
dang, phat lai cac thong tin khong chinh xac
nay cia trang thong tin dién tir tong hop cho
du ¢6 16i thi 16i ciing it nghiém trong hon so
v6i bao chi. Do d6, hanh vi cung cip thong
tin sai sot, khiém khuyét trén bao dién tu,
tap chi dién tir phai c6 muc tién phat cao
hon so v6i hanh vi dan lai thong tin ndy trén
trang thong tin dién tir tong hop. Vi 18 nay
ma Chinh pht can ra soat nham sira d6i muc
phat d6i v6i cac hanh vi cung cép thong tin
sai sot, khiém khuyét trén bdo dién tr, tap
chi dién ttr phai bang hodc cao hon so véi

14 Nguyén Nhat Khanh (2018), Bién phap khic phuc héu qua budc ndp lai s6 loi ich bat hop phap c6 dugc do thuc hién vi

pham hanh chinh, Tap chi Khoa hoc phap 1y, s6 7.
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hanh vi tuong tu trén trang thong tin dién tr
tong hop.

Ba la, rit ngin “bién d6 dao dong” giita
mirc tién phat ti thiéu va téi da cua cac
HVVP tai khoan 6 Diéu 20 Nghi dinh sb
119/2020/ND-CP nham han ché bj loi dung
vao muc dich bt hop phap. Bén canh do,
can rit ngan khoan cich quéa xa giita cac
khung tién phat v6i nhau. Theo tac gia, can
tao ra sy thong nhét gilta cac khung tién
phat theo nguyén tic muc tién phat t6i da
ctia khung tién phat nhe hon bing véi murc
tién phat tdi thiéu cua khung tién phat nang
hon lién ké. Khéo sat cac khoan 1, 2, 3, 4,
5 Pidu 20 Nghi dinh s6 119/2020/ND-CP
thi déu tuan thi nguyén tac nay. Duy chi co
khoan 6 13 khong tuan thi nguyén tic nay.
Chinh sy ph4 v& nguyén tic nay da lam cho
khoan 6 khong logic va c6 muc tién phat qua
cao so v6i khoan 5. Do @6, Chinh phu c6 thé
diéu chinh muc tiét phat tai khoan 6 Diéu
20 Nghi dinh s6 119/2020/ND-CP thanh tir
“70.000.000 dong dén 100.000.000 dong”.
S tién phat tdi thiéu cua khoan 6 bang sd
tién phat toi da cta khoan 5. Ngoai ra, giita
murc tién phat toi thiéu va t6i da cua khoan
6 ciing chi cach nhau 30.000.000 dong, tirc
la khong cach nhau qua xa.

Bon la, dé khic phuc tinh trang muc tién
phat d6i voi HVVP trén trang thong tin dién
tir tong hop khong théng nhat véi quy dinh
tuong ung trong nghi dinh xtr phat VPHC
vé quyén tac gia thi can sira d6i cac quy
dinh nay. Theo tac gia, Chinh phu can thong
nhit muc tién phat hanh vi “dang, phdt cdc
tac pham, xudt ban pham ma khéng dwoc
sw dong ¥ ciia chii thé quyén SHTT” trong
Nghi dinh s6 119/2020/ND-CP véi hanh vi
c6 cdu thanh twong ty trong Nghi dinh s6
131/2013/ND-CP (duoc sira ddi, b sung
boi Nghi dinh s6 28/2017/ND-CP va Nghi

THUC TIEN PHAP LUAT

dinh s 129/2021/ND-CP). Diéu nay sé tao
ra cach ap dung phép luat thong nhat.

Cuoi ciing, hoan thién cac bién phap
khic phuc hau qua trong quy dinh xir phat
VPHC dbi v6i cac vi pham vé trang thong
tin dién t tong hop. Theo d6, Chinh phu
cling can bo sung viéc ap dung bién phap
“buéc thu hoi tén mién” dbi voi cac VPHC
vé trang thong tin dién tir tong hop quy dinh
tai khoan 6 Diéu 20 Nghi dinh s6 119/2020/
ND-CP. Néu nhan thdy can tao diéu kién
cho trang thong tin dién tir tong hop co hoi
duoc tiép tuc hoat dong, khéc phuc khuyét
diém, stra chita sai lam thi ciing nén quy
dinh bién phap “budc thu hoi tén mién” dbi
v6i cac VPHC quy dinh tai khoan 6 Diéu
20 Nghi dinh s6 119/2020/ND-CP trong
truong hop tai pham. Ngoai ra, cic VPHC
vé trang thong tin dién tir tong hop thuong
1a phat sinh cac khoan lgi bat hop phap nén
can phai ap dung bién phap “budc nép lai
s6 loi bat hop phap co dwoc do thuc hién
VPHC”. Trén co s nay, tic gia dé xuat stra
d6i, b6 sung khoan 8 Piéu 20 Nghi dinh s
119/2020/ND-CP (dugc sta ddi, bo sung
bai Nghi dinh sb 14/2022/ND-CP) nhu sau:

“8. Bién phdp khdc phuc hdu qua:

a ...

b)...

¢) Budc thu hoi tén mién doi véi HVVP
quy dinh tai khoan 5 Piéu nay. Péi véi cdc
vi pham tai khodn 6 thi bi ap dung bién
phdp khéc phuc hiu qud budc thu hoi tén
mién trong trwong hop tdi pham.

d) Buéc nép lai sé loi bit hop phdp
c6 dwoc do thwe hién HVVP tai Piéu nay
néu ngwoi cé tham quyén chirng minh
dwoc cdc vi pham lam phdt sinh sé loi bit
hop phap” m

NGHIEN CUU
S6 13 (485) THANG 7/2023 \__LAP PHAP ‘49



KINH NGHIEM QUOC TE

THOA THUAN KHONG CANH TRANH TRONG QUAN HE LAO BONG THEO

PHAP LUAT TRUNG QUOC VA KINH NGHIEM CHO VIET NAM

Poan Thi Phwong Diép*

Lé Pinh Quang Phic**

** PGS.TS. Trudng Pai hoc Kinh té - Luat, Dai hoc Qudc gia Thanh phé H6 Chi Minh
* ThS. Khoa Luéat, Trudng Dai hoc Kinh té, Dai hoc Da Nang.

Tém tit:

Su ra doi cia Luat Hop dong lao dong nam 2007 danh déu budc
cai cach quan trong ddi véi phap luat diéu chinh quan hé lao dong
ctia Trung Qudc. Pao luat nay da dat ra mot sé van d& ma cac quy
dinh ctia phép luat trude d6 hau nhu con bo ngo, trong d6 ¢ van
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Nam c6 sy twong ddng nhat dinh vé chinh tri, van hoa, xa hoi va
phap luat. Vi vay, viéc nghién ciru vé thoa thuan khong canh tranh
trong quan hé lao dong, c6 y nghia quan trong trong viéc hoan
thién phap luat Viét Nam thoi gian toi.

Abstract:

The introduction of the Law on Labor Contract of 2007 marked an
important reform in China’s law governing labor relations. This Law
has stipulated a number of issues that were left open by the
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1. Pit van dé 1a giao két thoa thuan khong canh tranh voi

Trong bdi canh Cudc cich mang cong
nghiép 1an thir 4 va canh tranh gay git trén
toan cau, cac doanh nghiép c6 xu hudng tao
lap va str dung cac loi thé canh tranh dé c6
thé ton tai va phat trién bén viing trén thi
truong. Dé co thé bao vé dugc cac loi thé
canh tranh nay, vi¢c bao mat bi mat thong
tin hay bi mat kinh doanh c6 y nghia cuc ky
quan trong. Mot trong nhiing cach thic dé
doanh nghiép bao vé dugc bi mat kinh doanh
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nguoi lao dong. Thoa thudn khong canh
tranh, co thé 1a diéu khoan trong hop dong
lao dong hodc thoa thuan ddc lap, 1a sy thoa
thuan gitra nguoi lao dong va nguoi st dung
lao dong vé viéc nguoi lao dong khong duoc
1am viéc cho ddi thu canh tranh, hodc khong
dugc tu kinh doanh nganh nghé canh tranh
voi1 nguol su dung lao dong cli trong mat
khoang thoi gian nhat dinh sau khi chdm durt
hop ddng lao dong. Viéc giao két cac thoa



thuan nay gitp doanh nghiép han ché duoc
rui ro bi ro ri bi mat kinh doanh ttr nguoi lao
dong, dac biét 1a nhitng nguoi lao dong tham
gia vao qua trinh tao ra bi mat kinh doanh
hodc c6 kha nang tiép can duogc bi mat kinh
doanh trong qua trinh 1am viéc. Tuy nhién,
thoa thuan nay tic dong tiéu cuc dén quyén
loi cta ngudi lao dong. Cu thé, quyén lam
viéc cua nguoi lao dong, thuong dugc xem
12 quyén hién dinh hay quyén con ngudi, s&
bi han ché bi thoa thuan khong canh tranh.
Vi vy, mot s6 qudc gia kha than trong trong
viéc cong nhén hi¢u luc phap luat cia loai
thoa thudn nay, trong d6 c6 Viét Nam.

Tai Trung Qudc, dao luat chinh vé hop
dong 1a Luat Hop dong nam 1999. Tuy
nhién, dao luat nay khong dugc ap dung cho
hop dong lao dong'. Trude nim 2008, dao
luat co ban diéu chinh thi trudng lao dong
Trung Quéc 1a Luat Lao dong nim 1994.
Vao thoi gian nay, cdc giao dich trén thi
truong lao dong cia Trung Qubc khong qua
phuc tap va da sb6 xuét hién trong khu vuc
cong. Vi vay, ndi dung cua dao luat nay kha
don gian voi it diéu khoan lién quan dén hop
ddng lao dong. Ngay 29/6/2007, Luat Hop
ddng lao dong cia Trung qudc duge Uy ban
Thudng vu Dai hoi Pai biéu Nhan dan Toan
qudc Cong hoa Nhan Déan Trung Hoa thong
qua va co hicu luc trngay 01/01/2008. Sy ra
doi cua dao ludt nay danh diu budce cai cach
quan trong d6i v6i phap luat vé lao dong
ciia Trung Qudc. Mot trong nhiing diém
moi cua Luat Hop dong lao dong nim 2007
ctia Trung Qudc d6 14 1an dau tién phap luat
Trung Quéc quy dinh vé thoa thuén khong
canh tranh trong quan h¢ lao dong.

2. Quy dinh ciia phap luat Trung Qudc vé
théa thuian khong canh tranh trong quan
hé lao dong

Truéc nam 1996, van dé thoéa thuan
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khong canh tranh trong quan h¢ lao dong
khong duoc quy dinh truc tiép tai Trung
Quéc. Piéu 2 va Piéu 10 Luat Chéng canh
tranh khong lanh manh thuong dugc sur
dung 1am co s phap 1y dé diéu chinh cac
vén dé lién quan dén thoa thuan khong canh
tranh trong quan h¢ lao dong. Cu thé, Piédu
2 Luat Chéng canh tranh khong lanh manh
quy dinh trach nhiém tuan thu cac nguyén
tac tu do v chi, binh dfmg, cong bé“mg, thién
chi, déng thot phai tuan tha phép luat va dao
dtc kinh doanh. Nhu vay, hanh vi 161 kéo,
du do ngudi lao dong cua ddi tha canh tranh
nham chiém doat bi mat kinh doanh cta ho
dugc xem la canh tranh khong lanh manh.
Bén canh do, Piéu 9 dao luat nay cAm céc
hanh vi nhu: ¢6 dugc bi mat kinh doanh mot
cach bat hop phap; tiét 10, str dung hoac cho
phép nguoi khac st dung bi mat kinh doanh
bang cach bat hop phap; tiép tay cho nguoi
khac du db hoic gitip d& nguoi khac vi pham
nghia vu bao mat. Pidu khoan nay ciing quy
dinh néu bén thir ba biét hodc phai biét rang
nguoi lao dong cua chu s¢ hitu bi mat kinh
doanh da c6 duoc bi mat kinh doanh mot
cach bat hop phap ma van thu thap, tiét 19,
st dung bi mat kinh doanh do thi bén thir ba
nay s€ dugc coi la c6 hanh vi xam pham bi
mat kinh doanh.

Van dé thoa thuan khong canh tranh
trong quan hé lao dong dugc quy dinh truc
tiép 14n dau tién tai mot van ban cua Bo Lao
dong Trung Qudc nam 1996, d6 1a Panh gia
vé viéc di chuyén cua nguoi lao dong trong
doanh nghiép. Piéu 2 cua van ban nay néu rd
rang ngudi str dung lao dong co thé yéu cau
ngudi lao dong biét duge bi mat kinh doanh
khong dugc lam viéc cho doanh nghiép canh
tranh voi nguoi st dung lao dong cii trong
vong 3 nam sau khi hét han hodc chidm dut
hop dong lao dong. Quy dinh nay ciing yéu

1 Sean Cooney, Sarah Biddulph, Li Kungang, Ying Zhu (2007), China’s new labour contract law: Responding to the
growing complexity of labour relations in PRC, The University of New South Wales Law Journal, so 30(3), tr. 788-803.
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cAu noi dung cua thoa thuan khong canh
tranh phai quy dinh sd tién ma nguoi su
dung lao dong phai tra cho nguoi lao dong
dé co duoc nghia vu khong canh tranh cua
ho. V& sau, dé dap g dugc nhu cAu béo vé
bi mat thuong mai tir cac cong ty cong nghé
cao hoic cong nghé méi ndi, cac quy dinh vé
thoa thuan khong canh tranh tuong tu duoc
phat trién trong cac quy dinh & cip b hodc
chinh quyén dia phuong tai Trung Qudc?.
Tuy nhién, cho dén trude nim 2008, van dé
thoa thuan khong canh tranh van chua dugc
quy dinh trong vin ban luat & Trung Qudc.
Vi vay, trong khoang thoi gian nay, cac toa
an va trong tai thwong mai ¢ Trung Qudc
van dit ra cau hoi va tranh cii nhau vé hiéu
luc cia thoa thuan khong canh tranh trong
quan hé lao dong.

Van dé tranh cai vé hiéu luc cua thoa
thuan khong canh tranh trong quan hé lao
dong dugc giai quyét tir sau khi Luat Hop
dong lao dong Trung Qudc duge ban hanh
nam 2007. Theo d6, Piéu 23 luat nay cho
phép nguoi st dung lao dong va nguoi lao
dong c6 thé giao két thoa thuan khong canh
tranh dé bao vé bi mat kinh doanh. Nguoi sir
dung lao dong phai tra cho nguoi lao dong
mot s6 tién hang thang trong subt thoi gian
nguoi lao dong thuc hién nghia vu khong
canh tranh. Nguoi lao dong vi pham thoa
thuan khong canh tranh thi phai tra cho
ngudi str dung lao dong mot khoan tién phat
theo thoa thuan. Bén canh d6, Piéu 24 Luat
Hop dong lao dong Trung Qudc quy dinh
vé d6i tuong nguoi lao dong c6 thé bi rang
budc boi thoa thuan khong canh tranh, ciing
nhu pham vi dia 1y va thoi han khong canh
tranh. Nhin chung, Luat Hop dong lao dong
Trung Qudc quy dinh mot s6 ndi dung chinh
vé thoa thuan khong canh tranh nhu sau: (a)
nguoi st dung lao dong va nguoi lao dong

6 thé giao két thoa thuan khong canh tranh,
& dang mot diéu khoan trong hop dong lao
dong hoac mot thoa thuan doc lap, nham bao
v€ bi mat kinh doanh cua ngudi st dung lao
dong; (b) thda thudn khong canh tranh chi
dugc ap dung cho nguoi lao dong 1a quan
1y cap cao, k¥ thuat vién cip cao va cac d6i
tuong khac c6 nghia vu bdo mat thong tin;
(c) thoa thuan khong canh tranh phai dugc
gid1 han vé pham vi dia 1y va thoi han mot
cach hop 1y (khong qua 2 nam); (d) nguoi st
dung lao dong phai tra mot s tién cho ngudi
lao dong dé co duoc nghia vy khong canh
tranh cta ho; (¢) néu ngudi lao dong vi pham
thoa thuan khong canh tranh thi phai bi phat
hodc boi thuong thiét hai theo thoa thuan.

Pé thong nhét trong hoat dong xét xir
cac vu 4n lién quan dén thoa thuan khong
canh tranh trong quan hé lao dong, nam
2009, Toa 4n nhan dan tdi cao Trung Qudc
da ban hanh Hudng dan xét xtr vy 4n tranh
chap vé viéc 1am trong tinh hinh hién nay.
Theo d6, Piéu 10 Hudéng dan nay quy dinh
réng khi xét xr cac vu 4n vé thoéa thuan
khong canh tranh, cic tda 4n phai xem xét
vé trinh d6 phat trién kinh té va cong nghé
thuc té & trong nudc. Bén canh do, cac toa an
khong chi duy tri canh tranh cong bang trong
nén kinh té thi truong xa hoi chu nghia, ma
con phai can bang loi ich cua cac chu thé
khac nhau trong thi truong va dua trén loi
ich cong cong. Ngoai ra, can tranh han ché
quyén tu do nghé nghiép hoic tu do 1am viéc
cua nguoi lao dong qua viéc mo rong pham
vi thoa thuan khong canh tranh mdt cach
khong phu hop. Cudi cing, cic tdoa 4n bao
vé bi mat kinh doanh va cac loi ich chinh
dang ctia nguoi sir dung lao dong nham thuc
hién dung y chi va muc dich cua co quan lap
phap vé khong canh tranh.

Trén thuc t€, qua cac vu an da duoc toa

2 Hui Shangguan (2016), A Comparative Study of Non-Compete Agreements for Trade Secret Protection in the United
States and China, Washington Journal of Law, Technology & Arts, s& 11(5), tr. 405-438.
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an giai quyét, co thé hinh dung cu thé hon
viéc thuc hién cac quy dinh vé théa thuan
khong canh tranh trong quan hé lao dong tai
Trung Qudc. Chang han, trong vu an gitta
Lin Zhenxian va Coéng ty Shiyu Product
Logo ndm 2008, Toa an nhan dan cip cao
tai Giang T6 dd dua ra quan diém giai thich
vé viée xac dinh bi mat kinh doanh dugc
bao vé. Cu thé, Lin Zhenxian la nguoi lao
dong cua Cong ty Shiyu Product Logo va da
ky thoa thuan khong canh tranh. Tuy nhién,
sau khi cham dat hop dong lao dong, Lin
Zhenxian di 1am viéc cho doanh nghiép d6i
thu canh tranh cia Cong ty Shiyu Product
Logo va sir dung mot cudn sd ghi chép cac
giai phap k¥ thuat dé khac phuc 16i trong
qua trinh san xuit dé phuc vu cho ngudi st
dung lao dong méi. Lin Zhenxian lap luan
rang ndi dung cac ghi chép nay co thé dugc
tim thay trong pham vi cong cong va do do,
khong du diéu kién duoc xem la bi mat kinh
doanh. Cudi cting, Toa 4n nhan dan cap cao
tai Giang T6 da 1y giai rang Lin Zhenxian da
bo thoi gian, cong stic va tién bac dé phan
tich cac yéu t6 khién cho san pham bj 13i
va ghi chép cac giai phap k¥ thuat dé khic
phuc. Vi vay, cudn s6 ghi chép nay chira
thong tin ky thuat co gia tri ma khong thé
c6 dugc qua cac kénh cong cong va mang
lai lgi thé canh tranh cho Coéng ty Shiyu
Product Logo. Bdi 1€ do, cac thong tin trong
cudn s6 ghi chép nay co thé duoc bao vé
nhu mot bi méat kinh doanh?.

Trong mot sd truong hop, nguoi sit dung
lao dong khong phai la thuwong nhan ciing c6
thé str dung thoa thuan khong canh tranh dé
bao vé loi thé canh tranh ctua minh. Vi du,
trong vu an gitta Rao Haibo va Truong New
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Giant & Bac Kinh nam 2015, Rao Haibo da
ky hop dong lao dong c6 chira diéu khoan
khong canh tranh v&i Truong New Giant véi
tu cach 1a Pho Chu tich phu trach Trung tam
nghién clru gido trinh cta truong nay. Sau
khi cham durt hop dong lao dong, Rao Haibo
da khong thuc hién thoa thuan khong canh
tranh vi cho rang Trudng New Giant 14 co s&
dao tao phi doanh nghiép, phi 1o nhuan nén
khong thé c6 bi mat kinh doanh. Toa 4n nhan
dan trung cip s6 01 Bic Kinh di dan ching
Luat Hop dong lao dong dé ching minh rang
dao luat nay khong loai trir ddi tuong 1a co
so dao tao khoi dbi twong ngudi str dung lao
dong c6 thé giao két thoa thuan khong canh
tranh. Bén canh do, thuc té rang, Rao Haibo
d3 biét va c6 quyén tiép cin cac khoa dao tao,
k¥ nang va thong tin lién quan cta Truong
New Giant nén c6 thé dugce xem la dbi tuong
ngudi lao dong c6 thé bi rang budc boi thoa
thuan khong canh tranh. Ngoai ra, trong linh
vuc gido duc, dao tao, kha ndng giang day
cua gido vién va thong tin kinh doanh tao
nén kha ning canh tranh thiét yéu cho co s¢
dao tao nén nhing thong tin nay co thé dugc
bao v¢ dudi dang bi mat kinh doanh. Trén co
so do, ca tda an cip so thim va phuc thim
trong vu an nay déu cong nhan hiéu luc cua
thoa thuan khong canh tranh trong quan hé
lao dong va xac dinh Rao Haibo da vi pham
thoa thuan nay*.
3. Thuc trang quy dinh ciia phap luit Viét
Nam vé thoéa thuin khéng canh tranh
trong lao dong

Tai Viét Nam, trong giai doan trude khi
B0 luat Lao dong nam 2012 duoc ban hanh,
phap luat hau nhu khong cong nhan hiéu
luc cia thoa thuan khong canh tranh trong

3 G (2013), ILREEWHBRMUH BRI RHIFIZE FIAEIDIZA, [Dich: Gu Tao (2013), Mot s6 van dé phap 1y
lién quan dén han ché canh tranh trong céc tranh chap vé xdm pham bi mat thuwong mai], http://www.capitallaw.com.cn/

article/default.asp?id=11921, truy cap ngay 11/4/2023.

4 JEE—FBR (2015), AT ERFWRFHIMIZ A TIHEARE, [Dich: Toa an nhan dan trung cap s6 1 Bic Kinh (2015),
Nhén vién vi pham khong canh tranh phai bdi thuong thiét hai theo thoéa thuan] http://59.252.42.34:6251/Qw/Paper/586263,

truy cap ngay 11/4/2023.
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quan hé lao dong’. Can ctr vao quy dinh cua
B0 luat Lao dong Viét Nam nam 1994, mdt
thoa thudn khong canh tranh trong quan hé
lao dong co thé dugc xem 13 bi cAm. Cu thé,
khoan 2 Diéu 29 B6 luat Lao dong nam 1994
quy dinh rang néu ndi dung cta hop dong
lao dong quy dinh quyén loi cta ngudi lao
dong thap hon mirc duge quy dinh theo phap
luat hodc trong thoa udc lao dong tap thé,
ndi dung lao dong ctia don vi st dung lao
d6ng thi ni dung d6 phai dugc stra doi, néu
khong thi s€ bi budc phai huy bo. Trong khi
d6, khoan 1 Piéu 5 Bo luat Lao dong nim
1994 da quy dinh: “Moi nguoi déu cé quyén
lam viéc, tw do lwa chon viéc lam va nghé
nghiép, hoc nghé va nang cao trinh g nghé
nghiép,...”. Nhu vay, trong thoi gian nay,
mot thoa thuan han ché quyén lam viéc hoac
quyén tuw do lya chon viéc lam cua nguoi
lao dong duoc xem la vi pham phap luat lao
dong Viét Nam.

B6 luat Lao dong nam 2012 da c6 nhirng
quy dinh méi vé bao vé bi matkinh doanh cua
nguoi st dung lao dong. Pao luat nay dugc
cho 1a van ban phap ly “bdt den xanh” cho
su cong nhan tinh hop phap cua thoa thuan
khong canh tranh trong quan h¢ lao dong tai
Viét Nam®. Khoan 2 Diéu 23 B¢ luat Lao
dong nam 2012 quy dinh rang: “Khi nguoi
lao déng lam viéc ¢6 lién quan truc tiép dén
bi mat kinh doanh, bi mat cong nghé theo
quy dinh cua phap luat, thi nguoi sw dung
lao dong c6 quyén théa thudn bang van ban
Véi nguwoi lao dong vé néi dung, thoi han
bao vé bi mdt kinh doanh, bi mdt cong nghé,
quyén loi va viéc boi thwong trong truong
hop nguoi lao dong vi pham”. NO1 dung quy
dinh nay duogc gilr nguyén trong Bo luat Lao

dong Viét Nam hién hanh (B0 luat Lao dong
ndm 2019). Mac du cac nha lap phap Viét
Nam da céi m¢ hon trong véan dé bao vé loi
ich chinh dang cua nguoi su dung lao dong,
ma cu thé & day 1 bao vé bi mat kinh doanh.
Tuy nhién, hién nay, thuat ngtr “thoa thudn
khong canh tranh” van chua duoc nhic dén
trong cac van ban quy pham phép luat tai
Viét Nam. Chinh vi viy, van dé hiéu luc cua
thoa thuan khong canh tranh trong quan hé
lao dong van con la chu dé& dang gy tranh
cai.

Duoi goc do ldp phap, mac du B luat
Laodongnam 2012 va B¢ luat Lao dong nam
2019 da thira nhan quyén thoa thuan giita
nguoi su dung lao dong va nguoi lao dong
vé viéc bao vé bi mat kinh doanh, nhung van
chua c6 co s nao dé xac dinh ¥ chi cua cac
nha l4p phép vé cong nhan hiéu lyc cia thoa
thudn khong canh tranh trong quan h¢ lao
dong. Khac voi mot sb loai thoa thuan twong
tu khac, chéng han thoa thuan bao mat thong
tin, thoa thuén khong canh tranh 10 rang van
han ché quyén tu do 1am viéc ciia ngudi lao
dong duoc ghi nhan trong Hién phap nim
2013 va phap luat vé lao dong. Dudi géc do
hanh phdp, khi giai dap thic mic ctia ngudi
dan vé thoa thuan khong canh tranh, BO
Lao dong - Thuong binh va Xa hoi da tra
101 theo hudng cong nhan tinh hop phap cua
théa thuan khong canh tranh trong quan hé
lao dong’. Tuy nhién, trong phan giai thich,
Bo Lao dong - Thuong binh va X4 hoi hau
nhu méi chi dua trén co so quyén ty do hop
dong ma chua dé cap dén van dé han ché
quyén cong dan, ciing nhu tinh hop 1y cta
thoa thuan nay. Duwdi goc do tw phadp, cac toa
an tai Vi¢t Nam cling chua c6 su théng nhét

5 Doan Thi Phuong Diép, Lé Dinh Quang Phuc (2022), Ung dung hoc thuyét vé tinh bét hop ly dé kiém soat thoa thuan
khong canh tranh trong quan h¢ lao dong tai Viét Nam, Tap chi Nghién ctru Lap phap, sb 23(471), ky 1, tr. 13-19.
6 Doan Thi Phuong Diép (2015), biéu khoan bao mat - han ché canh tranh trong hop déng lao dong, Tap chi Nghién ciru

Lap phap, sb 24(304), ky 2, tr. 46-51.

7 Chinh phii (2020), Thoa thuan trong hop ddong lao dong thé nao 1a khong vi pham?, https://baochinhphu.vn/thoa-thuan-
trong-hop-dong-lao-dong-the-nao-la-khong-vi-pham-102275614.htm, truy cép ngay 11/4/2023.
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trong cach giai quyét cac vu an lién quan dén
thoa thuan khong canh tranh. Ching han, vao
nam 2018, trong vu &n gitra Cong ty TNHH
X va ba B4 Thi Mai T, ca Hoi déng trong tai
ctia Trung tdm Trong tai Qudc té Viét Nam
(VIAC) va Tda 4n nhan dan thanh phd Ho
Chi Minh déu chép nhan hiéu luc cua thdéa
thuan khong canh tranh®. Tuy nhién, sau do
khong lau, trong vu an gitta Cong ty U va
ong Phan Thanh B, cling chinh Toa an nhan
dan thanh phé H6 Chi Minh lai khong chap
nhan hi¢u lyc cua thoa thuan khéng canh
tranh vi cho rang n6 xdm pham dén quyén
hién dinh la quyén tu do lam viéc ctia nguoi
lao dong’. Trong khi do, Toa an nhan dan tbi
cao van chua c6 hudng din cu thé vé van dé
nay dé cac toa an c6 co so giai quyét cac vu
viéc tuong tu.

Chinh vi van d¢ hi¢u lyc cta théa thuan
khong canh tranh trong quan hé lao dong
chua duge 1am rd nén van dé can b::ing loi
ich cta cac bén giao két thoa thuan nay ciing
chua duogc dat ra. Vi vay, co thé théy réng,
néu khong cong nhan hiéu luc cta thoa thuan
khong canh tranh trong quan h¢ lao dong, thi
quyén loi chinh dang cta ngudi sir dung lao
dong co thé bi xam pham. Nguoc lai, néu
chi cong nhan hiéu lyc ctua thoa thuan khong
canh tranh trong quan hé lao dong ma khong
dit ra cac gioi han nhat dinh, thi ngudi lao
dong c6 thé bi han ché qua mirc can thiét
quyén ty do lam viéc cia minh do ngudi sir
dung lao dong thuong cé vi thé dam phan tét
hon nguoi lao dong.

4. Mot s6 kinh nghiém cho Viét Nam

Qua so sanh va phan tich thuc trang
phap luat vé thoa thuan khong canh tranh
trong quan hé lao dong cia hai qudc gia, c6
thé thdy phap luat Trung Qudc di ¢ nhitng
“tién bd” nhat dinh so voi phap luat Viét

KINH NGHIEM QUOC TE

Nam vé van dé nay. Cu thé, phap luat Trung
Qudc di quy dinh cu thé theo hudng cong
nhan hi€u lyc cua thoa thuan khong canh
tranh trong quan hé lao dong. Tuy nhién,
dé)ng thoi voi viée cong nhan hiu lyc, phap
luat Trung Qudc ciing dit ra cac gidi han va
diéu kién dé dam bao cin bang duoc loi ich
gitta nguoi st dung lao dong va nguoi lao
dong trong thoa thuan khong canh tranh.

Trén co s¢ d6, c6 thé rit ra mot s kinh
nghiém dé hoan thién phap luat vé thoa
thuan khong canh tranh trong quan hé lao
dong cua Viét Nam nhu sau:

Thir nhat, phdp ludt can quy dinh vé
hiéu lyc phap ludt cua thoa thudn khong
canh tranh trong quan hé lao dong.

Viéc cong nhan hi¢u luc phap luat cua
thoa thuan khong canh tranh trong quan hé
lao dong giup bao vé quyén loi chinh dang
cua nguoi su dung lao dong. Trén co so do,
ngudi st dung lao dong c6 thé yén tam dau tu
dé tiép tuc d6i moi, sang tao ra cac giai phap
ky thuat, cac thong tin hiru ich dé tao ra loi
thé canh tranh, gitp phat trién bén vimng trén
thi truong. Bén canh do, ban than nguoi lao
dong s& co co hoi thing tién cao hon & cac
doanh nghiép khi nguoi sir dung lao dong
yén tdm hon vé van dé bao vé bi mat kinh
doanh ctia ho. Ngoai ra, néu phéap luat vé bao
vé quyén loi doanh nghiép tiém cén dugc voi
thong 1& qudc té thi s& day manh duoc thu hut
dau tu nude ngoai vao Viét Nam.

Tt kinh nghiém cua Trung Quéc, ¢ thé
thdy rang viéc quy dinh truc tiép vé hiéu luc
phép luat cua thoa thuan khong canh tranh
trong quan hé lao dong 14 rat quan trong dé
giai quyét cic tranh cii hién nay tai Viét
Nam vé van dé nay. Viéc quy dinh hi¢u luc
cua thda thuan khong canh tranh trong quan

8 Trung tam Trong tai Qudc té Viét Nam (2018), Phan quyét Trong tai s6 75/17 HCM ngay 19/02/2018; Toa 4n nhan dan
thanh phé H6 Chi Minh (2018), Quyét dinh sé 755/2018/QD-PQTT ngay 12/6/2018 vé yéu ciu hay phan quyét trong tai.
9  Toda an nhan dan thanh phd HO Chi Minh (2019), Ban an s 420/2019/LD-PT ngay 15/5/2019 vé viéc tranh chép chim

dut hop dong lao dong vai dbi thi canh tranh.
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hé lao dong sé& giai quyét dugc cau hoi phap
Iy: “Théa thudn han ché quyén lam viéc cia
nguwoi lao dong cé vi pham quyén con nguedi,
quyén céng déan khéng?”. Cu thé, quyén 1am
viéc cua nguoi lao dong dugc quy dinh tai
Diéu 35 Hién phap Viét Nam nam 2013 va
mot s6 van ban quy pham phap luat nhu Bo
luat Lao dong nam 2019, Luat Viéc lam nam
2013,... Tuy nhién, quyén con ngudi, quyén
cong dan c6 thé bi han ché theo quy dinh ctia
ludt theo khoan 2 Piéu 14 Hién phap Viét
Nam nam 2013. Vi vy, dé c6 co sé dé han
ché quyén 1am viéc ctia nguoi lao dong, luat
can phai quy dinh r6 hi¢u lyc cua théa thuan
khong canh tranh trong quan h¢ lao dong.

Thir hai, phdp ludt can xdc dinh doi
twong nguwoi lao dong cé thé bi rang budc
boi thoa thuan khong canh tranh.

Théa thuan khong canh tranh trong quan
hé lao dong chi nén dugc st dung dé bao
vé quyén loi chinh dang cia nguoi sir dung
lao dong. Trong truong hop nay la bao vé
cac bi mat kinh doanh cua ngudi st dung
lao dong. Vi vay, can phai xé4c dinh céc dbi
tugng nguoi lao dong c6 thé bi rang budc
boi théa thuan khong canh tranh dé bao dam
khong han ché qua mirc quyén 1am viée cua
nguoi lao dong. Tham khao kinh nghiém
ctia Trung Qudc, chi nhitng ddi twong tham
gia vao qua trinh tao ra bi mat kinh doanh
hoac c6 kha nang tiép can bi mat kinh doanh
cua nguoi su dung lao dong trong qua trinh
1am viéc thi méi c6 thé 1a dbi tuong cua thoa
thuan khong canh tranh trong quan hé lao
dong. Cu thé, thoa thuan khong canh tranh
trong quan h¢ lao dong chi nén dugc su
dung d6i v6i cac nhan vién ky thuét cip cao,
nguoi quan 1y va nhitng d6i tuong khac co
thé tiét 10 bi mat kinh doanh cta nguoi su
dung lao dong.

Thir ba, phdp ludt can ddt ra cdc giGi han
vé thoi han, khéng gian dia Iy ciia théa thudn
khong canh tranh trong quan hé lao dong.
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Nham cin bang loi ich cia cic bén
trong théa thuan khong canh tranh, phép
luat can dat ra cac gioi han vé thoi han,
khong gian dia ly cua loai thoa thuin nay
dé tranh truong hop nguoi st dung lao
dong lam dung loi thé dam phan ctia minh
dé budc nguoi lao dong giao két cac thoa
thuan bat hop 1y. Theo kinh nghiém cua
Trung Qudc, thoi han cua thoa thuan khong
canh tranh trong quan h¢ lao dong nén duogc
quy dinh t6i da khong qua 2 ndm. Vé khong
gian dia 1y, trong bdi canh nén kinh té s
dang phat trién nhu hién nay, hoat dong
kinh doanh da vuot khoi su gigi han cia
khong gian, cho nén rit kho dé xac dinh
chinh x&c khong gian dia 1y cua thda thudn
khong canh tranh. Vi¢c xdc dinh khong
gian dia ly phu thudc vao tung vu vi¢c khac
nhau va dam bao tinh hop ly. Phap luat nén
yéu cau nguoi st dung lao dong co trach
nhiém chirng minh pham vi dia Iy dugc xac
dinh trong thoa thuan khong canh tranh voi
nguoi lao dong 1a hop 1y.

Thir tie, phdp ludt can yéu cau nguwoi siv
dung lao dong b ddp mot khoan tién cho
ngueoi lao dong dé doi ldy nghia vu khong
canh tranh cua ho.

Pé dam bao khong gay kho khin qua
muc cho nguoi lao dong bi rang budc boi
thoa thuan khong canh tranh, phap luat can
yéu cau ngudi sir dung lao dong bu dip mot
khoan tién cho nguoi lao dong. Yéu cau nay
1a phu hop véi 1y thuyét vé cong 1y trong
giao dich. V& s6 tién cu thé, nguoi su dung
lao dong va nguoi lao dong co thé thoa thudn
v6i nhau. Tuy nhién, phéap luat cAn quy dinh
murc ti thiéu dé bao vé quyén loi cia ngudi
lao dong. Chinh phu hodc Toa 4n nhan dan
t6i cao c¢6 thé ban hanh quy dinh hudng dan
cach xac dinh sb tién t6i thiéu bang cong
thtrc tinh tuong tu cach tinh cac ché do vé
lao dong khac nhu lwong huu, tro cap bao
hiém xa hoi m
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Tém tit:

X phat vi pham hanh chinh 1a mot giai phap hiru hiéu nham bao
dam hiéu qua cua cong tic dau tranh phong, chong cac vi pham
hanh chinh, trong d6 c6 vi pham hanh chinh vé xuat canh, nhap
canh, qua canh, cu trti va di lai ctia nguoi nude ngoai tai Viét Nam.
Trong bai viét nay, tac gia trinh bay thuc trang xir phat V1 pham
hanh chinh ddi v6i nguoi nude ngoai vi pham quy dinh vé nhap
canh, cu tru, di lai trén dia ban thanh pho Ho Chi Minh va dé xuét

giai phap.

Abstract:

Sanctioning administrative violations is an effective solution to
ensure the effectiveness of the fight against and prevention
of administrative violations on exit, entry, transit, residence, and
travel of expatriates in Vietnam. Within this article, the author
presents the current situation of sanctioning administrative
violations for expatriates who violate regulations on entry,
residence, and travel in Ho Chi Minh City and proposes
recommendations for further improvements.

1. Thyc trang xir phat vi pham hanh chinh
vé xuit canh, nhap canh, qua canh, cw tri
va di lai cia ngwoi nwée ngoai trén dia
ban thanh pho Hé Chi Minh

Tl ndm 2017 dén ndm 2022, tai thanh
phé HO Chi Minh (TP. HCM), vi pham
hanh chinh vé xuét canh, nhap canh, qué
canh, cu tra va di lai cua ngudi nude ngoai
cht yéu tap trung & cac dang nhu: tam tra
qua thoi han theo khai bido véi co quan
chtrc niang tai dia phwong (chiém khoang

88% tong sd vi pham vé xuit canh, nhap
canh, qué canh, cu tra va di lai); khai
khong dung sy that dé duoc C'Qip thi thuc
(chiém khoang 6%); nhap canh trai phép
(chiém khoang 4%). Cac vi pham khéc
nhu khong xudt trinh hd chiéu; hoat dong
trai muc dich nhdp canh; di lai khong
mang theo gidy to tuy than; lam mat, hu
hong thé thi thuc, thé tam tr; khong khai
bao tam tru theo quy dinh... (chiém 2%),
khong phé bién nén duoc xép vao nhom
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cic vi pham khac'. S6 vu xtr phat vi pham  ban TP. HCM tir nim 2017 dén thang 11
hanh chinh (VPHC) vé xuét canh, nhap  nim 2022 duoc phan loai cu thé theo bang
canh, qué canh, cu tra va di lai trén dia  sau:

Téng s6 vi pham va phan loai hanh vi VPHC vé xuit canh, nhap canh, qua
canh, cw tra va di lai trén dia ban TP. HCM tir nim 2017 dén nim 20222

Nam | Tongss | SR | N npecip hichge | pep | K0
2017 1.198 1.133 33 0 32
2018 1.146 1.035 33 0 78
2019 1.300 958 308 16 18
2020 1.023 842 29 138 14
2021 1.140 953 23 148 22
2022 2.651 2.529 42 66 14
Téng 8.458 7.450 468 368 178

Trong nam 2017 dén nam 2022, khi  d3 xu phat duoc 26.057.800.000 dong, ap
tién hanh xur phat cac vi pham vé xuét canh, dung hinh thire xtr phat truc xuét ddi véi 616
nhdp canh, qua canh, cu tru va di lai, caic  ngudi nude ngoai vi pham va 06 ngudi nude
luc lugng chure nang trén dia ban TP. HCM  ngoai bi budc xuét canh’.

1 Bao cio s6 588/BC-PQLXNC ciia Phong Quan 1y xudt nhap canh, Cong an TP. HCM vé béo céo tinh hinh va céng tac
quan 1y xudt nhap canh nam 2017, ngay 13/12/2017; Béo céo sé 646/BC-PQLXNC ciia Phong Quan ly xuit nhap canh,
Céng an TP. HCM vé bao cdo tinh hinh va cong tac quan 1y xuét nhap canh nim 2018, ngay 19/11/2018; Bao cao sb 924/
BC-PQLXNC ctia Phong Quan 1y xuét nhap canh, Céng an TP. HCM vé béo céo tinh hinh va cong tac quan 1y xuét nhap
canh nam 2019, ngay 19/12/2019; Bao céo sb 601/BC-PQLXNC cua Phong Quan 1y xudt nhip canh, Céng an TP. HCM
vé bdo c4o tinh hinh va cong tac quan 1y xuét nhap canh nam 2020, ngay 21/12/2020; Bao cao sb 638/BC-PQLXNC ciia
Phong Quan ly xuét nhap cinh, Cong an TP. HCM vé béo cao tinh hinh va céng tic quan 1y xudt nhap canh nim 2021, ngay
15/12/2021; Béo céo s6 527/BC-PQLXNC cua Phong Quén 1y xudt nhip canh, Cong an TP. HCM vé bao cdo tinh hinh va
cong tac quan 1y xudt nhap canh nam 2022, ngay 13/12/2022.

2 Bio c4o s6 588/BC-PQLXNC cila Phong Quan 1y xuat nhap canh, Cong an TP. HCM ngay 13/12/2017 vé béo céo tinh
hinh va c6ng tac quan 1y xudt nhap canh nam 2017. Bao cio s6 646/BC-PQLXNC cta Phong Quan 1y xuat nhap canh, Cong
an TP. HCM ngay 19/11/2018 vé b4o cao tinh hinh va cong tic quan Iy xuit nhap cinh niam 2018. Bao cio sb 924/BC-
PQLXNC ctia Phong Quan 1y xuét nhap canh, Céng an TP. HCM ngay 19/12/2019 vé bao céo tinh hinh va céng tic quan
ly xuat nhap canh ndm 2019. Bao cdo s 601/BC-PQLXNC ciia Phong Quén Iy xuat nhap canh, Céng an TP. HCM ngay
21/12/2020 v& bao céo tinh hinh va cong tac quan 1y xuét nhap canh ndm 2020. Bio cio sb 638/BC-PQLXNC ciia Phong
Quén 1y xuét nhap canh, Cong an TP. HCM ngay 15/12/2021 vé bao céo tinh hinh va cong tac quan 1y xuét nhap canh nim
2021. Béo céo s6 527/BC-PQLXNC ciia Phong Quan 1y xuat nhap canh, Céng an TP. HCM ngay 08/11/2022 vé bao céo
tinh hinh va cong tac quan 1y xuét nhap canh nam 2022.

3 Béo cdo s6 588/BC-PQLXNC cua Phong Quan 1y xuét nhap canh, Cong an TP. HCM vé béo cdo tinh hinh va céng tac
quan 1y xudt nhap canh nam 2017, ngay 13/12/2017; Béo céo sé 646/BC-PQLXNC ciia Phong Quan 1y xuit nhap canh,
Cong an TP. HCM vé bao cdo tinh hinh va cong tac quan 1y xuét nhap canh nim 2018, ngay 19/11/2018; Bao cao sb 924/
BC-PQLXNC ctia Phong Quan 1y xuét nhap canh, Céng an TP. HCM vé béo céo tinh hinh va cong tac quan 1y xuét nhap
canh nam 2019, ngay 19/12/2019; Béo céo sb 601/BC-PQLXNC cua Phong Quan 1y xudt nhip canh, Céng an TP. HCM
vé bdo céo tinh hinh va cong tac quan 1y xuét nhap canh nam 2020, ngay 21/12/2020; Bao cao sb 638/BC-PQLXNC ciia
Phong Quan ly xuét nhap cinh, Cong an TP. HCM vé béo cao tinh hinh va céng tic quan 1y xudt nhap canh nim 2021, ngay
15/12/2021; Béo céo s6 527/BC-PQLXNC cua Phong Quén 1y xudt nhip canh, Cong an TP. HCM vé bao cdo tinh hinh va
cong tac quan 1y xudt nhap canh nam 2022, ngay 13/12/2022.
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Tinh hinh ap dung cic hinh thirc xir phat d6i véi cac vi pham vé xuét canh, nhap
canh, qua canh, cw tri va di lai trén dia ban TP. HCM tir nim 2017 dén nim 2022

£ . S6 tién phat thu dwoc S6 ngudi nwée S6 ngudi nwéc
< So vu vi A e e ye A
Nam (DVT: dong) ngoai bi ngoai bi bugc
pham £ K, =
truc xuat xuat canh
2017 1.198 3.097.875.000 04 05
2018 1.146 3.302.375.000 78 0
2019 1.300 2.861.575.000 119 0
2020 1.023 2.486.125.000 164 0
2021 1.140 2.543.150.000 170 01
2022 2.651 11.766.700.000 81 0
Tong 8.458 26.057.800.000 616 06

VPHC vé xuat canh, nhdp canh, qua
canh, cu tru va di lai c6 anh hudéng nghiém
trong dén an ninh, trat tu, an toan xa hoi, an
ninh qudc gia. Nhan thirc dugc van dé nay,
trong thoi gian qua, cac co quan nha nude da
c6 sy quan tAm sau sat va tién hanh xu phat
nghiém cac VPHC vé xuat canh, nhap canh,
quéa canh, cu trd va di lai nhim gop phan
xur 1y, ngan chan kip thoi nhitng hanh vi vi
pham phép luat Viét Nam ctua nguoi nudc
ngoai; dam bdo an ninh, trat ty trong thoi ky
hoi nhap qudc té su rong nhu hién nay.

Quy dinh xu phat VPHC trong linh
vuc quan ly Xuét, nhap canh ddi voi nguoi
nudc ngoai 1a cong cu gdp phan dua hanh
vi ing XU cua nguoi nudc ngoai vao khudn
khé phap lut, dam bao va han ché xay ra vi
pham, nang cao nhan thuc cua nguoi nude
ngoai trong viéc chap hanh cic quy dinh
cua luat phap Viét Nam, cu thé hoa quy dinh
vé nghia vu ctia ngudi nudc ngoai khi nhap
canh, xuét canh va cu tra tai Viét Nam. Céc
quy dinh vé xtr Iy VPHC 1a cong cu gitp

co quan quan ly nha nudc, co quan thyce thi
phap luat tién hanh cac hoat dong cong vu
minh bach, gop phan duy tri su cong bang
va dam bao an ninh, trat tu xa hoi. Mat khac,
nho tinh khai quat trong quy dinh vé mot sd
hanh vi vi pham ma c6 thé gitip co quan thuc
thi phép luat van dung linh hoat, khéo 1éo
dé ap dung trong cong tac ddu tranh phong,
chdng vi pham phap luat d6i voi nhimg th
doan vi pham mai.

Trong nhitng nam qua, duc két tir thuc
tién thi hanh Nghi dinh s6 167/2013/ND-CP,
Nghi dinh s6 144/2021/NB-CP di c6 nhiing
tiép thu dé sta d6i, bd sung, trong do vi¢c
nang cao mirc phat dbi voi hanh vi “qua han
cu tri” mang lai su cong bang vé xir phat
gitra ngudi vi pham thoi gian ngén va nguoi
vi pham thoi gian dai, gop phan rin de va
nang cao y thuc ty gidc cia ngudi nudc
ngoai nén dan han ché tinh trang cu tri qua
han thoi gian dai. Tuwong ty, mic phat dbi
v6i cac hanh vi lién quan dén viéc bao lanh
cho nguoi nudc ngoai nhdp canh cling duogc
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nang cao 1a yéu t6 dé cic ca nhan, t6 chirc
bao lanh cho nguodi nudc ngoai nhan thuce
va quan tdm nhiéu hon vé nghia vu, trach
nhiém bao lanh cua minh.

Luc luong xt phat 13 yéu t6 quan trong
g6p phan 1am nén hiéu qua ciia cong tac xur
phat VPHC trén thuc té. Nhin chung, cong
tac xu phat VPHC da dugc co quan chuc
nang chu trong dam bao. Viéc xur phat vi
pham phap luat cta nguoi nudc ngoai déu
dam bao, can ctr theo dung quy dinh cua
phap luat hi¢n hanh, dam bao dung hanh vi,
dung nguoi, 16i vi pham va dap tng yéu cau
dat ra. Vi¢c phat hién kip thoi va xur phat cac
VPHC vé xuét canh, nhap canh, qua canh,
cu tra va di lai theo quy dinh tai Nghi dinh
s0 144/2021/ND-CP 1a mot thanh cong dang
ghi nhan. Piéu dé ciing thé hién dugc tinh
kha thi cia mgt van ban phap luat & mot thoi
diém nhat dinh khi n6 duoc van dung vao
thuc té dé xtr phat cac VPHC vé xuét canh,
nhdp canh, qua canh, cu trl va di lai.

Mic du dd c6 nhiéu nd luc trong cong
tac xur phat dbi voi cac vi pham vé xuét canh,
nhdp canh, qua canh, cu tri va di lai, song
thuc tién xur phat di véi vi pham nay trén
dia ban TP. HCM van con ton tai mot sd
vudng mic han ché. Cu thé, viéc phat hién
VPHC vé xuét canh, nhap canh, qua canh,
cu trt va di lai van gap nhiéu kho khan, tir d6
anh huong dén cong tac xir phat. Bén canh
d6, cong tac phdi hop giita cac co quan chic
nang trong viéc phat hién va xu ly VPHC
con chua hi¢u qua. Hoat dong kiém tra, xir
1y vi pham boc 16 mét s6 han ché nhat dinh.
Co quan chirc ning thuc hién quyén kiém
tra chua nhiéu, chua hop 1y. Mot sb truong
hop xur 1y khong hi¢u qua, khong dam bao
tinh nghiém minh cua phap luat, khong du
suc ran de, giao duc nguoi vi pham nén tinh

trang vi pham phap luadt cua ngudi nudc
ngoai con dién bién phuc tap. Ngoai ra, mdt
bo phan Iam cong tdc tham muu viéc xu phat
VPHC cho ngudi c6 thim quyén xir phat con
yéu vé nghiép vu, thiéu kién thirc phap luat
vé xtt phat VPHC*.
2. Nhirng nguyén nhan cia thuyc trang xir
phat VPHC d6i v6i nguwoi nwée ngoai vi
pham cic quy dinh vé xuit canh, nhip
cianh, qua canh, cw tri va di lai trén dia
ban thanh ph6é H6 Chi Minh

2.1. Nguyén nhdn tir phap ludt

Thit nhdt, cac van ban phap luat quy dinh
vé nguoi nudc ngoai hién nay con cham,
chua thong nhét, ddng b, con c6 nhiéu diém
chua phu hop. Mac du da dugc chinh sura, bo
sung nhiéu 1an nhung mét s6 quy dinh cta
phap ludt van con thiéu, chua chat chg, gy
kho khin cho cong tac xir phat VPHC d6i voi
nguoi nudc ngoai khong thuc hién dung quy
dinh cua phap luat Viét Nam vé xuit canh,
nhap canh, qua cénh cu tri va di lai; cac quy
dinh lién quan vé xuat canh, nhap canh, dang
ky tam tra chua dong bo, giy vudng mic,
xung dot gitra cadc van ban chuyén nganh.
Pon cir, ddi voi nguoi nude ngoai VPHC tai
Viét Nam thi Luat X ly VPHC nam 2012 da
dugc stra d6i, bo sung nam 2020 (Luat Xir
ly VPHC) quy dinh mét hinh thirc xtr phat
dic trung — d6 13 hinh thirc x{r phat truc xuét.
Theo @6, truc xudt 14 hinh thirc xtr phat budc
nguoi nudc ngoai VPHC phai roi khoi 1anh
thd nudc Cong hoa xa hoi chu nghia Vigt
Nam. Piém b khoan 8 Diéu 18 Nghi dinh
sO 144/2021/ND-CP quy dinh ngudi nudc
ngoai VPHC lién quan dén xuét canh, nhap
canh, quéa canh, cu tri va di lai trén 1anh thd
Viét Nam dugc quy dinh tai cac khoan 1, 2,
3,4,5,6va7Diéu 18 thi c6 thé bi ap dung
hinh thire xir phat bd sung 14 truc xuét.

4 Béo cdo s6 527/BC-PQLXNC ctia Phong Quén 1y xuat nhap canh, Cng an TP. HCM ngay 08/11/2022 vé béo cdo tinh

hinh va cong tic quan 1y xut nhap canh nim 2022.
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Bén canh hinh thtc xir phat truc xuit,
nha lam ludt con quy dinh thém bién phép
budc xuit canh. Theo d6, budc xudt canh
1a viéc ngudi c6 tham quyén cua Viét Nam
quyét dinh ngudi nudc ngoai phai roi khoi
lanh tho Viét Nam qua cua khau cua Viét
Nam?. Theo Diéu 30 Luat Nhap canh, xuat
canh, qua canh, cu tri ciia ngudi nudc ngoai
tai Viét Nam nam 2014 da dugc sta doi, bd
sung nam 2019 (Luat Nhap canh, xut canh,
qua canh, cu trd cua ngudi nudc ngoai tai
Viét Nam), bién phéap budc xuét canh duoc
ap dung ddi v6i ngudi nudc ngoai trong
hai truong hop: mét la, hét thoi han tam trii
nhung khong xuat canh; hai la, vi 1y do quéc
phong, an ninh, trat tu, an toan xa hoi. Hinh
thirc budc xuat canh la quyét dinh hanh chinh
va thadm quyén ky quyét dinh xir 1y thudc vé
Truéng phong Quan 1y xuét nhap canh.

Ddi chiéu hinh thuc xtr phat truc Xuét véi
budc xuat canh thi duong nhu hai bién phap
nay chua c6 su phan biét rd rang trong viéc
ap dung, noi cach khac 1a ¢ sy chong lan
nhau vé hinh thirc va noi dung ap dung. Tuy
nhién, so v6&i hinh thirc xtr phat truc Xuat,
bién phép budc xudt canh lai khong duoc
quy dinh trong Luat Xu ly VPHC véi tinh
chat 1a mot bién phap cudng ché hanh chinh.
Vi vay, viéc Luat Nhap canh, xuat canh, qua
canh, cu tru cia ngudi nudc ngoéi tai Viét
Nam quy dinh bién phap budc xuat canh d6i
v6i ngudi nude ngoai vé mit thyc té 1a da
“khai sinh” thém maot bién phap cudng ché
hanh chinh®. Vay khi nao 4p dung truc xut,
khi nao ap dung budc xuat canh vi cting mot
hanh vi qua han cu trd & Viét Nam cé thé
budc xuat canh theo Luat thi Trudng phong
Quan 1y xuat nhap canh ky quyét dinh; con
ap dung bién phap truc xuit thi thudc vé
Giam dbc Cong an cép tinh.

CHINH QUYEN DIA PHUONG

Thir hai, vé bién phdp tam git nguoi
theo thii tuc hanh chinh dp dung doi voi
nguoi nwoc ngodai.

Tai khoan 1 Piéu 122 Luat Xir Iy VPHC
quy dinh viéc tam gilt nguoi theo thu tuc
hanh chinh chi dugc &p dung trong céc
truong hop sau day:

“]. Can ngan chan, dinh chi ngay hanh
vi gy rdi trat tu cong cong, gy thuong tich
cho nguoi khac;

2. Can ngan chan, dinh chi ngay hanh vi
budn l4u, van chuyén trai phép hang hoa qua
bién gioi;

3. Pé thi hanh quyét dinh dwa vao trudng
gido dudng, co s gido duc bit budc; co s&
cai nghi¢n bét budc;

4. Nguoi ¢6 hanh vi bao lyc gia dinh
vi pham quyét dinh cim tiép xtc theo quy
dinh ctia phap luat vé phong, chong bao luc
gia dinh;

5. Pé xac dinh tinh trang nghién ma tuy
d6i voi ngudi sir dung trai phép chat ma tay”.

So véi Luat Xu ly VPHC nam 2012,
Luat Xt Iy VPHC hién hanh d3 b6 sung
thém mot s6 truong hop tam giit nguoi theo
thu tuc hanh chinh. Tuy nhién, Lu4t van
chua c6 quy dinh vé viéc dugc phép tam gitr
nguoi nude ngoai trong trudong hop chua xac
dinh duoc nhéan than. Thuc té, ¢ rat nhiéu
treong hop ngudi nude ngoai vi pham khong
c6 gidy to tuy than, khai bdo gian doi nham
che gidu nhan than. Nhimg truong hop nay
can phai c¢6 thoi gian tam gitt dé xac minh.
Do vy, Luat khong quy dinh vé trudong hop
nay da gay ra rat nhiéu kho khin trong cong
tac xur ly cua luc lugng chirc nang. Ngoai ra,
hién nay xuat hién ngudi nudc ngoai lang
thang ma khong xéc dinh dugc nhan than
ngay cang nhiéu, trong khi thoi gian dé xac
minh thudc quéc tich nude nao kha lau. Van

5 Khoan 8 Diéu 3 Luat Nhép canh, xuét canh, qua canh, cu trii ciia ngudi nude ngoai tai Viét Nam.
6 Cao Vi Minh - Nguyén Nhat Khanh (2018), “Hoan thién phap luat xtr phat vi pham v¢ xuat canh, nhdp canh, qua canh,
cu tri va di lai ctia nguoi nude ngoai tai Viét Nam”, Tap chi Khoa hoc phap 1y, so 9.
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dé dat ra 1a khoang thoi gian xac minh nhan
than thi nguoi nude ngoai duge luu gitr &
dau; boi 18, khong thé ap dung quy dinh giir
nguoi theo thu tuc hanh chinh duoc (khong
thé luu giit ngudi nudc ngoai khong gidy to
tuy than ¢ cong an phuong)’.

Thir ba, vé tham quyén xir phat VPHC
cua Cong an nhan dan.

So véi Nghi dinh s6 167/2013/NB-CP
thi Nghi dinh s6 144/2021/ND-CP da ting
muc tién phat dbi véi mot s6 hanh vi vi pham
vé xuét canh, nhap canh, qué canh, cu tra va
di lai. Tuy nhién, murc tién phat t6i da thuoc
thim quyén xir phat ciia cac chirc danh co
tham quyén xir phat van dugc giit nguyén.

Diéu 66 Nghi dinh s 167/2013/ND-CP
quy dinh thim quyén xa phat VPHC cua
Cong an nhan dan nhy sau: “Chién si Cong
an nhan dan dang thi hanh cong vu c6 quyén
phat tién dén 400.000 dong ddi v6i hanh
vi VPHC trong linh vyc an ninh, trat tu,
an toan xa hoi va linh vyc phong, chdng té
nan xa hgi¥; Tram trudng, Doi trudong, Thuy
ddi truong Canh sat dudng thuy coé quyén
phat tién dén 1.200.000 dong d6i v6i hanh
vi VPHC trong linh vuc an ninh, trat tu, an
toan xa hoi va linh vuc phong, chéng t€ nan
x4 hoi% Truong Cong an cép xi, Trudng
don Cong an, Tram truéng Tram Cong an
ctra khau, khu ché xuét c6 quyén phat tién
dén 2.000.000 ddng ddi voi hanh vi VPHC
trong linh vuc an ninh, trat ty, an toan xa
héi va linh vuc phong, chng té nan xa hoi'*;
Truong Cong an cap huyén, Truong phong

Quan 1y xuét nhap canh c6 quyén phat tién
dén 8.000.000 ddng dbi v6i hanh vi VPHC
trong linh vuyc an ninh, trat tg, an toan xa
hoi va linh vuc phong, chng té nan xa hoi'';
Giam ddc Cong an cip tinh c6 quyén phat
tién dén 20.000.000 ddng d6i v6i hanh vi
VPHC trong linh vuc an ninh, trdt tg, an
toan xa hoi va linh vuc phong, chéng té nan
x4 h6i'?; Cuc truong Cuc Quan 1y xuét, nhap
canh c6 tham quyén phat tién dén 40.000.000
dong ddi v6i hanh vi VPHC trong linh viyre
an ninh, trat tu, an toan xa hoi va linh vuc
phong, chong té nan xi hoi'®”.

Tuong ty nhu trén, Diéu 69 Nghi dinh s6
144/2021/ND-CP quy dinh vé thdm quyén
xtr phat VPHC cta Cong an nhan dan nhu
sau: “Chién si Cong an nhan dan dang thi
hanh cong vu c6 quyén phat tién dén 400.000
dong d6i voi hanh vi VPHC trong linh vuc
an ninh, trat ty, an toan xa hgi'*; Thu trudng
don vi Canh sat co dong cap dai doi, Tram
truong, Poi truong cd quyén phat tién dén
1.200.000 dong ddi véi hanh vi VPHC trong
linh vuc an ninh, trat tu, an toan xa hoi's;
Truong Cong an cap xa, Truong don Cong
an, Truong tram Cong an cira khau, khu ché
xuét, Truong Cong an ctra khau Cang hang
khong quéc té, Tiéu doan truong Tiéu doan
Canh sat co dong, Thuy doi trudng co quyén
phat tién dén 2.000.000 dong d6i véi hanh
vi VPHC trong linh vyc an ninh, trat tu, an
toan xa hoi'®; Truong Cong an cép huyén,
Truong phong Quan 1y xuét nhap canh co
quyén phat tién dén 8.000.000 dong doi

7  Béo Nguoi Lao dong, “Viée xir Iy ngudi nude ngoai vi pham gip vudng méc”, ngay 26/2/2020. Truy cép: https://nld.
com.vn/thoi-su/viec-xu-ly-nguoi-nuoc-ngoai-vi-pham-gap-vuong-mac-20200225215159963.htm, ngay 11/3/2023.

8 Diém b khoan 1 Didu 66 Nghi dinh s§ 167/2013/ND-CP.
9  Diém b khoan 2 Diéu 66 Nghi dinh sé 167/2013/ND-CP.
10 Diém b khoan 3 Diéu 66 Nghi dinh sé 167/2013/ND-CP.
11 Diém b khoan 4 Didu 66 Nghi dinh sé 167/2013/ND-CP.
12 Diém b khoan 5 Didu 66 Nghi dinh sé 167/2013/ND-CP.
13 Diém b khoan 7 Diéu 66 Nghi dinh sé 167/2013/ND-CP.
14 Piém b khoan 1 Diéu 69 Nghi dinh s6 144/2021/ND-CP.
15 Diém b khoan 2 Diéu 69 Nghi dinh s6 144/2021/ND-CP.
16 Diém b khoan 3 Diéu 69 Nghi dinh s6 144/2021/ND-CP.
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vo1 hanh vi VPHC trong linh vyc an ninh,
trat ty, an toan xa hoi'’; Giam déc Cong an
cap tinh c6 quyén phat tién dén 20.000.000
ddng dbi v6i hanh vi VPHC trong linh vyc
an ninh, trat tu, an toan xa hoi'®; Cuc truong
Cuc Quan 1y xudt nhap canh c6 quyén phat
tién dén 40.000.000 doéng dbi v6i hanh vi
VPHC trong linh vuc an ninh, trat tu, an
toan xa hoi'®”.

Nhu véy, tham quyén phat tién cia cac
chirc danh ¢ thdm quyén xir phat déu duoc
gilt nguyén so véi Nghi dinh s6 167/2013/
ND-CP. Quy dinh vé thim quyén phat tién
trén 13 thAm quyén phat tién d6i v6i ca nhan.
Déi véi t6 chirc thi tham quyén nay ting lén
gap doi.

Diém b khoan 4 Diéu 18 Nghi dinh s
144/2021/ND-CP quy dinh nhu sau: “Nguoi
nudc ngoai st dung ching nhén tam tru,
gia han tam tra, khong cap doi thé thuong
tra & Viét Nam qua thoi han tir 30 ngay dén
dudi 60 ngay ma khong dugc co quan cod
thim quyén cho phép” thi s& bi “phat tién
tir 5.000.000 dong dén 10.000.000 ddng”.
Déi chiéu v6i mirc phat tién t6i da thi tham
quyén xir phat nhitng truong hop vi pham
nay duoc quy dinh tai Diéu 69 Nghi dinh
s6 144/2021/NP-CP do Giam dbc Cong
an tinh hay Cuc truong Cuc Quan 1y xuat,
nhap canh ra quyét dinh xir phat. Diém d,
khoan 3 Diéu 17 Nghi dinh sb 167/2013/
ND-CP quy dinh: “Nguoi nude ngoai khong
khai bao tam tra theo quy dinh hoac str dung
ching nhan tam tru, thé tam tr(, thé thuong
tr & Viét Nam qua thoi han tr 16 ngay tré
1én ma khong duoc co quan c6 thim quyén
cho phép” thi s& bi “phat tién tir 3.000.000
dong dén 5.000.000 dong”. Theo quy dinh
tai Didu 66 Nghi dinh s6 167/2013/ND-CP
thi thAm quyén ap dung ngoai Giam ddc
Cong an tinh hay Cuc trudng Cuc Quan ly

17 Biém b khoan 4 Diéu 69 Nghi dinh s6 144/2021/ND-CP.
18 Diém b khoan 5 Diéu 69 Nghi dinh s6 144/2021/ND-CP.
19 Biém b khoan 7 Didu 69 Nghi dinh s6 144/2021/ND-CP.

CHINH QUYEN DIA PHUONG

xuét, nhap canh con thugc vé Truong phong
Quan ly Xuat, nhdp canh. Thyc té trén dia
ban TP. HCM, sb vu viéc nguoi nudc ngoai
vi pham st dung chung nhan tam tra, gia
han tam tr(, khong cdp ddi thé thuong tra
& Viét Nam qué han tir 30 ngay dén dudi 60
ngay ma khong dugc co quan thim quyén
cho phép rat 16n va chu yéu. Do vay, viéc
khong tang mirc phat tién d6i voi cac chiic
danh boc 10 nhiéu bat cap, co6 qua nhiéu vu
viéc vi pham vuot qua thim quyén xt phat
ctia co quan cap dudi bi don 1én co quan cip
trén, dan t6i nhiu vy viéc VPHC qua thoi
han, thoi hiéu ra quyét dinh xtr phat. Viéc
chi ting muc phat tién d6i voi cac hanh vi
vi pham ma khong ting muc phat tién thudc
thAm quyén xur phat ctia cac chuc danh co
tham quyen xtr phat & muc co sé nham gia
tang sd vu vi pham phal day 1én céc co quan,
ngudi c6 thAm quyén ¢ cdp cao hon dé xir
ly. Tir 6 dan dén yéu cau phai stra d6i quy
dinh vé& mirc phat tién ddi véi cac chirc danh
¢ tham quyén xir phat dé bao dam tinh kip
thoi, nhanh chong trong viéc xtr phat, tranh
don viée 1én co quan cap trén giai quyét.

2.2. Nhitng nguyén nhan tiv thuc tién
thuc hién

Thir nhdt, cac co quan, td chuc, ca nhan
¢0 lién quan trong hoat dong xi phat VPHC
dbi voi nguoi nude ngoai vi pham vé xut
canh, nhap canh, qua canh, cu tra va di lai
chua phat huy vai tro, traich nhi¢ém mat cach
tuong xung. Trinh d9, ndng lyc mot s6 can
bd chua thuc su dap Umg yéu cau thuc tién
dat ra cling la nguyén nhan dang luu y. Boi
ngil can bd quan 1y van con thiéu va mong,
chua du strc bao quat hét tinh hinh.

Thir hai, han ché vé trinh d6 ngoai ngir
cua luc lugng chure nang. Hién nay, c6 mdt
van dé 16n duoc dit ra trong qué trinh xir
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phat VPHC vé xuit canh, nhap canh, qua
canh, cu tru va di lai cia nguoi nudc ngoai
trén pham vi ca nudc ndi chung va dia ban
TP. HCM néi riéng 1a han ché vé kha nang
str dung ngoai ngir cta cac chu thé c6 thim
quyén xu phat.

Thir ba, ¥ thirc chap hanh phép luat cua
nguoi nudc ngoai chua cao. Pay dugc xem
la mot kho khan thyc sy ma co quan c6 tham
quyén can quan tim chu trong va giai quyét
kip thoi. Cong tac tuyén truyén, phd bién dé
ngudi nudc ngoai hiéu rd va chdp hanh cac
quy dinh cta phap luat vé xuét canh, nhip
canh, qua canh, cu tri va di lai trén 1anh thd
Viét Nam va xir phat VPHC vé xuét canh,
nhdp canh, qua canh, cu tra va di lai & mdt
$6 quan, huyén chua dugc quan tam, chua co
su phdi hop dong bo giita tuyén truyén, phd
bién voi xtr Iy hanh vi vi pham. Bén canh do,
cac ndi dung, hinh thirc tuyén truyén, phd
bién chua d6i méi, chua sang tao cho phu
hop véi timg ving, timg ddi tugng, din dén
hiéu qua con han ché.

3. Giai phap hoan thién

Mot la, can xem xét lai co s& phap 1y cua
bién phap “budc xuat canh”. Trong truong
hop nhan théy “budc xuit canh” 1a mot bién
phap tot dé phong ngira, han ché cac VPHC
thi can quy dinh chat ché nhiing diéu kién
can thiét dé ap dung, tranh ap dung tran lan
d6i voi ca nhitng hanh vi khong déng bi ap
dung. Va néu thira nhan bién phap nay, dé
tranh sy chong chéo trong qua trinh ap dung
thi chi nén ap dung “budc xuét canh d6i voi
ngudi nudc ngoai vi 1y do quéc phong, an
ninh, trat tu, an toan xa hoi ma khong bao
gdm truong hop “hét thoi han tam tri nhung
khong xuat canh” vi truong hop nay da co
thé ap dung hinh thire xtr phat truc xuat. Bén
canh do, hoan thién cic quy dinh vé bién
phap tam giit nguoi. V& mit thyc tién, can
xay dung thém cac nha tam gitr hanh chinh
vi ¢ rat nhiéu trudng hop khéng co noi dé
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gilt nguoi nudc ngoai vi pham. Ngoai ra,
tham quyén phat tién cua luc luong chuc
nang can dugc tang 1én twong tng véi cac
murc phat tién trong linh vyc an ninh, trat ty,
an toan xa hoi dé tang cuong hiéu qua cong
tac xur phat VPHC, nham dap ung yéu cau
thuc tién dau tranh phong ngira VPHC hién
nay va dam bdo tinh ran de, gido duc.

Hai la, nhdam dap tng yéu cau phat hién
kip thoi va xir Iy nghiém minh cac vi pham vé
xuét canh, nhap canh, qua canh, cu tri va di
lai, can ting cudng cong tic kiém tra, thanh
tra. Dé khic phuc nhimg sai sot trong hoat
dong xtr phat VPHC vé xuét canh, nhép canh,
qua canh, cu tra va di lai, luc lugng chiic
nang can phai c¢6 su can nhic ky ludng trudc
khi ban hanh quyét dinh xir phat dé bao dam
tinh hop phép cta viéc xtr phat. Diéu nay doi
hoi luc lugng chirc ning co tham quyén xir
phat phai kip thoi cap nhat cac quy dinh mai
bao dam hi¢u qua cua viéc xur phat.

Ba la, can ting cudng md cac 16p dao
tao ngoai nglr, dac bi¢t chu trong cac ndi
dung lién quan dén xtr phat VPHC dé cac
chu thé c6 tham quyén khi phat hién VPHC
vé xuét canh, nhdp canh, quéa canh, cu tra
va di lai ctia nguoi nude ngoai c6 thé tu tin
su dung ngdn nglr dé thuc hién cac thu tuc
xtr phat d6i véi ngudi nude ngoai VPHC vé
xuét canh, nhap canh, qua canh, cu trt va di
lai theo quy dinh cta phép luat.

Cuéi ciing, hién nay, mot b phan nguoi
nuéc ngoai thiéu hiéu biét phap luat Viét
Nam, thiéu y thirc trong tuén thi, chap hanh
phap luat Viét Nam con dién ra kha phd bién.
Do d6, viéc tdc dong vao y thirc cua ngudi
nudc ngoai chii yéu bang cong tic tuyén
truyén, phd bién phép luat c6 y nghia hét stc
quan trong. Cong tac tuyén truyén, phd bién
phap luat néu thuc hién tot s& han ché tinh
trang vi pham phap luat vé& xuat canh, nhap
canh, qua canh, cu tra va di lai dbi v6i nguoi
nudc ngoai m
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