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Tém tit:

Trong pham vi bai viét ndy, cic tac gia trinh bay, cong bd két qua
ctia Pé tai vé phan ndi dung giai phap nham gop phan tiép tuc hoan
thién khudn khd phép 1y, nang cao hon nira chét luong, hi¢u lyc,
hiéu qua hoat dong giam sat cua Qudc hoi, cac co quan cua Qudc
ho6i dbi voi van ban quy pham phap lut do cac co quan nha nudc
0 trung wong ban hanh.

Abstract:

Within the scope of this article, the authors present and publish
the results of the research thesis on the studies and recommend
solutions to further improve the legal framework, and the quality,
effectiveness, and efficiency of the supervision activities of the
National Assembly and its agencies for legal documents promulgated
by central state agencies.
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Giam sat la mdt trong ba chuc nang
quan trong cua Qudc hoi. Hoat dong giam
sat cua Quéc hoi no6i chung, trong d6 ¢6 hoat
dong giam sat van ban quy pham phap luat
(QPPL) do cac co quan nha nudc & trung
uong ban hanh ngay cang dugc quan tam,
trong bdi canh Pang va Nha nudc ta thuc
hién chu truong ting cudng giam sat, kiém
soat quyén luc bang hé thong phép luat. Hoat
dong giam sat van ban QPPL cta Qudc hoi,
cac co quan cua Qudc hoi 1a co ché dé xem
xét, kiém tra tinh dung din trong viéc ban
hanh vian ban QPPL, thuc hién Hién phap,

phap ludt ctia cac co quan nha nudc, cac t6
chtc, ca nhan chiu sy giam sat ctua Quéc
hoi. Giam sat cua Quéc hoi, cac co quan cua
Quéc hdi dbi voi van ban QPPL do cac co
quan nha nudc ¢ trung wong ban hanh con
1a phuong tién kiém soat, ngin ngira kha
nang lam dung quyén luc nha nudc tir phia
cac chu thé duoc phap luat trao cho nhiing
nhiém vu, quyén han nhét dinh trong hoat
dong quan 1y dat nudce, ciing nhu trong cac
linh vuc khac cia doi séng x3 hoi. Dong
thoi, thong qua hoat dong giam sat van ban
QPPL ciing nham phat hién nhiing quy dinh

1 Baiviét la két qua ctia D€ tai nghién ctiu khoa hoc cdp bo: “Hoat dong gidm sat ctia Qudc hdi, cac ca quan ctia Quéc hoi
déi véi van ban quy pham phdép luét ctia cac co quan nha nudc & trung uong-Thuc trang va gidi phap’, Ma s6: DPTCB.2021-03,

do TS. Tran Van Thuén, Vién NCLP lam cht nhiém.
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NHA NUGC VA PHAP LUAT

c6 bat cap, khong phu hop hodc méu thuin
trong hé thong phap luat dé kip thoi yéu cau
stra d6i, bo sung, hity bé nham bao dam tinh
hop hién, hop phap va tinh théng nht ctia hé
théng vin ban phap luat, phac dap yéu cau
xdy dung va bao vé T6 québc Viét Nam xa
hoi cha nghia (XHCN).

1. Xem xét viée ban hanh va té chirc thue
hién c6 hiéu qua Dinh hwéng hoat dong
giam sat vin ban quy pham phap luit &
tirng nhiém ky Quédc hdi

Thir nhit, vé& nhan thirc chinh tri - phap
1y, cAn coi trong, xem x¢ét xac dinh hoat
dong giam sat cuia Qudc hoi, trong d6 cod
hoat dong giam sat van ban QPPL do céac co
quan nha nudc ¢ trung wong ban hanh la mot
noi dung quan trong trong hoat dong giam
sat, klem soat quyén lyc bang hé thong phap
luat; can xé4c dinh rd hoat dong giam sat van
ban QPPL con hudng téi muyc ti€u phat hién
cc biéu hién tiéu cuc, loi ich nhom trong
cong tac xay dung phap luat va can phai
duoc tang cuong thuc hién, nhét 13 khau xir
1y van ban trai phap luat, dé cao trach nhiém
clia nguoi ding dau. Trong didu kién hién
nay, hoat dong giam sat vin ban QPPL can
dugc thuc hién thuong xuyén, dugc quan
tam dau tu ca vé thoi gian va ngudn luc. Day
1a tién dé quan trong dé hoat dong giam sat
van ban QPPL do cac co quan nha nudc &
trung wong ban hanh di vao chiéu sau, khong
chi chu yéu dung lai & tién do, sd lugng van
ban duoc ban hanh.

Bén canh d6, hoat dong giam sat van ban
QPPL do céc co quan nha nudc & trung wong
ban hanh cta Qudc hoi cling phai dit trong
dinh huéng chung nhitng muc ti€u, nhiém
vu ma Pang xéc dinh dé bao dam su giam
sat theo trong tam, trong diém, dung nhiing
van dé ma bang, nhan dan, cu tri quan tam.
Qua trinh giam sat van ban QPPL, cac co

quan ctia Qubc hoi khong chi cin clr vao cac
quy dinh cua phap luat ma con phai bam sat
chu truong duong 16i ciia Pang vé cac nhiém
vu xdy dung Nha nudc phap quyén XHCN,
xay dung nén kinh té thi truong dinh huéng
XHCN, x4y dung nén dan chu XHCN, van
dé bao dam loi ich qudc gia, dan toc trong
ho6i nhap quéc té... Cac ndi dung nay thuorng
dugc cac Dai hoi dai biéu toan qudc cua
Dang ban hanh theo tirng nhiém ky.

Trong khi d6, hién nay chuong trinh
giam sat ciia Qudc hoi 1a chuong trinh giam
sat hang nam, dudi hinh thirc nghi quyét do
Quéc hdi ban hanh?; Chuong trinh gidm sat
hang nam cta Qudc hoi 1a co so quan trong
dé Uy ban Thuong vu Quéc hoi (UBTVQH)
ban hanh nghi quyét vé Chuong trinh giam
sat hang ndm cua UBTVQH?. Hoi dong Dan
toc (HPDT), cac Uy ban ctia Qudc hoi quyét
dinh chuong trinh gidam sat hang nam trén
co sO chuong trinh gidm sat hang nam cua
Quéc hoi, cia UBTVQH va ¥ kién cua cac
thanh vién HPDT, cac Uy ban®. Do d6, dé
cha dong hon, co cach tiép can hé thong
trong viéc thuc hién chic ning giam sat ¢
mdi nhiém ky Qudc hoi, thi viéc nghién ciru
xay dyng ké hoach mang tinh dinh hudng
chung cho hoat dong giam sat noi1 chung va
giam sat van ban QPPL néi riéng cua Qudc
ho1, cac co quan cua Quéc hoi trong toan bo
nhiém ky Qudc hoi 1a nhu cau can thiét.

Thir hai, & ting nhiém ky Qudc hoi,
cac co quan hitu quan co thé xem xét viéc
nghién cuou xay duyng va trinh Pang doan
Quéc hoi, co quan c6 tham quyén xem xét
ban hanh Pinh hudéng hoat dong gidm sat
ctia Qudc hoi, trong d6 hudng trong tim véao
hoat dong giam sat van ban QPPL do cac
co quan nha nudc ¢ trung wong ban hanh.
Vé nguyén tic, viéc xem xét xay dung, ban
hanh dinh hudng, ké hoach hoat dong giam

2 Diéu 12 Luat Hoat dong gidm sat ctia Qudc hoi va Hoi dong nhin dan nam 2015.
3 Diéu 23 Luat Hoat dong gidm sat ctia Qudc hoi va Hoi dong nhan dan nam 2015.
4 Diéu 38 Luat Hoat dong gidm sat ciia Qudc hoi va Hoi dong nhan dan ndm 2015.
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sat ctia Qudc hoi trong nhiém ky, trong d6 cd
hoat dong giam sat van ban QPPL do céc co
quan nha nudc & trung wong ban hanh nén
dugc xem xét thuc hién trong nhiing nam
dau cua ting nhiém ky Qudc hoi.

Trong Pinh huéng, chii yéu nén xem
xét viéc quy dinh nhiing ndi dung trong tam
can duoc tap trung giai quyét trong nhiém
ky Qudc hoi, gan két va 1a mot thanh t6
trong chuong trinh hoat dong tong thé cua
ca nhiém ky, nham trién khai cac van kién,
nghi quyét cia Pang trong thuc hién chirc
ning, nhiém vy, quyén han ctua Qudc hoi.
No6i dung cua DPinh hudng hoat dong giam
sat trong nhiém ky co thé xem xét gin két
vo1 Pinh hudng hoat dong 1ap phép trong
nhié¢m ky Qudc hoi, gop phan danh gi4, kiém
nghiém hoat dong 1ap phép ctia Quéc hoi dé
tir d6, kip thoi c6 nhimng diéu chinh chinh
sach phu hop, phiic dép nhimng yéu cau dit ra
trong qué trinh phat trién cua dat nudc.

Trong nhiém ky Qudc hoi khoa XV hién
nay, tir chu truong ctia Pang, c¢6 thé xem xét
xac dinh trong tdm la nhitng van ban QPPL &
cac linh vuc c6 st dung nhiéu nguén Iuc cua
dat nude (tai nguyén, khoang san, ngan sach,
dat dai...) dé tir 46, nghién ctru xay dung, ban
hanh ké hoach giam sat cia Qudc hoi ddi voi
van ban QPPL do céc co quan nha nudc &
trung wong ban hanh trong thoi gian con lai
ctia nhiém ky Qudc hoi khoa XV.

2. Tiép tuc hoan thi¢n co ché phap ly vé
giam sat van ban quy pham phap luat

Trong hoan thién phap luat vé hoat dong
giam sat ciia Qubc hoi ddi voi cac van ban
QPPL do céc co quan nha nudc ¢ trung wong
ban hanh, nhu cau dit ra la can tao duoc mot
co ché phap 1y day du, phu hop, hiéu luc,
hi¢u qua. Hoan thién hé théng phap luat vé
giam sat s€ lam cho céc hoat dong thi hanh
phap luat, &p dung phap ludt cta cic co

NHA NUGC VA PHAP LUAT

quan nha nudc c6 thim quyén ¢ trung wong
duoc thuan lgi, bao dam cong khai, tang tinh
dan chil va phap quyén trong qué trinh hoat
dong. Theo d6, c6 thé quan tAm xem xét mot
sO giai phap cu thé sau day:

(i) Xac dinh hop ly thoi diém cé hi¢u
Iwe thi hanh cia van ban QPPL do Quéc
hoi ban hanh

Viéc quy dinh thoi diém co hiéu luc
trong cac van ban QPPL cuta cac co quan nha
nude c6 tham quyén ban hanh bao dam tuin
thu quy dinh ctia Luat Ban hanh van ban
QPPL. Tuy nhién, thuc té cho thay, thoi han
hiéu lyc cia cac van ban QPPL cta Qudc
héi trong khong it truong hop lai duge quy
dinh kha som nén thoi gian chuan bi ngan,
viéc ban hanh vin ban quy dinh chi tiét thi
hanh, do d6, kho bao dam kip thoi’. Nhu
vay, do thoi diém nay thuong c6 lién quan
chit ché dén viéc phai hoan thanh viéc ban
hanh van ban quy dinh chi tiét, cho nén dbi
v6i mdi vin ban QPPL c6 quy dinh cac noi
dung mang tinh chat “ay quyén lap phap”,
thi nén xem xét, cin cir vao s6 luong, tinh
chét ctia van dé can quy dinh chi tiét, cac van
dé vé quy trinh, thi tuc lién quan... dé cac
co quan hitu quan hoan thanh vi¢c quy dinh
chi tiét dé xac dinh thoi han ¢ hiéu luc cho
phu hop, tranh viéc qua ngan, khong du thoi
gian dan t6i khong kip ban hanh vin ban quy
dinh chi tiét, cling nhu tranh viéc qua kéo
dai, dan dén viéc van ban QPPL do Qudc hoi
ban hanh cham di vao cudc sdng.

(ii) Tang cwong xay dung cac dao luat
¢6 ndi dung cu thé, han ché vi¢c iy quyén
lap phap

Nghi quyét sb 27-NQ/TW ngiy
9/11/2022 ctia Hoi nghi lan tht 6 BCHTW
Pang khoa XIII vé& “tiép tuc xay dung va
hoan thién Nha nudc phap quyén xi hoi
chi nghia Viét Nam trong giai doan méi”

5 Chéng han nhu Lut An ninh mang dugc thong qua ngay 12/6/2018, c6 hiéu luc tit ngay 01/01/2019; Luat Co yéu thong

qua ngay 26/11/2011, c6 hiéu luc tit ngay 01/02/2012; v.v..
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dé ra chu trwong: “Tang cuong xdy dung
cdc dao ludt co noi dung cu thé, hiéu luc
truec tiép...”s. Dé gop phan thé ché hoa chu
trwong nay, theo cac tac gia, dbi voi cac van
ban QPPL thudc thim quyén ban hanh cua
Quéc hoi, UBTVQH can xem xét thuc hién
theo hudng han ché tdi da viéc ty quyén lap
phap, tranh viéc trong van ban QPPL duoc
Quéc hoi, UBTVQH thong qua c6 qua nhiéu
diéu khoan giao trach nhiém quy dinh chi
tiét cho cac chu thé khac (Chinh phu, cac
bo, nganh...). Theo do, xem xét viéc han ché
thong qua ddi v6i nhitng dy thao vin ban
QPPL ¢6 qua nhiéu diéu khoan chta dung
cac ndi dung phai quy dinh chi tiét, hudng
dan thi hanh; han ché viéc “ay quyén tiép”
trong cac van ban quy dinh chi tiét thi hanh.

(iii) Xem xét bd sung ndi dung quy
dinh vé bdo cdo gidm sat vin bian QPPL
trong Luat Hoat dong giam sat ciia Qudc
h¢i va Hoi dong nhan dén

Dé khic phuc tinh trang phap luat chua
¢6 quy dinh cy thé vé bao céo giam sat cia
cac co quan cua Qudc hoi dbi voi van ban
QPPL cua cac co quan nha nudc co tham
quyén & trung wong ban hanh’, nén xem xét
bd sung ndi dung quy dinh vé béo céo giam
sat van ban QPPL trong Luat Hoat dong giam
sat ciia Qudc hoi va Hoi dong nhan dan, ma
trong tAm nhat 1a bao cao giam sat vin ban
QPPL ctua HPDT, cic Uy ban ctia Qudc hoi.

Viée xem xét bd sung diéu khoan quy
dinh vé bao cao giam sat vin ban QPPL cua

HPDT, cac Uy ban ctia Qubc hoi dbi véi van
ban QPPL do céc co quan nha nudc ¢ trung
wong ban hanh ¢o thé bao gdm cac nodi dung
sau day:

- B4o cdo gidm sat van ban QPPL nén
duoc xac dinh 13 bao cdo cla toan thé co
quan tién hanh giam sat (do tinh chat phuc
tap va tdm quan trong cta hoat dong nay,
nén can bao dam nguyén tic lam viéc theo
ché do tap thé va quyét dinh theo da s6%);

- Bao cdo nay phai la két qua ctia mot
hodc mot sd phién hop toan thé cua co quan
chu tri giam sat;

- Noi dung cta phién giai trinh trudc do
cua co quan chu tri giam sat voi co quan da
ban hanh vin ban c6 diu hiéu trai phap lut.
Theo d6, trude khi tién hanh thu tyc giam
sat van ban QPPL, nén xem xét viéc tién
hanh t6 chtrc phién giai trinh tai HPDT, Uy
ban ctia Qudc hoi vé nodi dung nay; két qua
ctia phién giai trinh dong vai tro 1a co s¢ dé
cac co quan cua Qudc hdi xem xét, quyét
dinh viéc c6 tién hanh thu tyc giam sat van
ban tiép theo hay khong. Diéu nay néu thyc
hién tét, s& cho phép ting cudng co ché phdi
hop, ciing nhu thic day tinh tich cuc trong
viéc xur Iy van dé ngay tir dau trong mot tién
trinh kha nhay cam la xem xét, xtr 1y van ban
QPPL c¢6 dau hiéu trai phap luat.

- Bdo c4o giam sat van ban QPPL phai thé
hién day du ¥ kién thanh vién co quan giam
sat; thé hién 16 quan diém cua co quan giam
sat vé nhimg van dé thudc noi dung giam sat,

6 Ban Chéip hanh Trung uong Pang Cong san Viét Nam (2022), Nghi quyét s6 27-NQ/TW ngay 9/11/2022 ctia Héi nghi
lan tht 6 Ban Chép hanh Trung uong Pang khoa XIII vé “tiép tuc xay dung va hoan thién Nha nudc phap quyén xa hoi chu
nghia Viét Nam trong giai doan méi”

7 Dé&so sanh, c6 thé tham khdo ndi dung Luat Ban hanh van ban QPPL hién hanh (Piéu 67) quy dinh vé Béo cdo thdm tra
du an luét, phap lénh, du thao nghi quyét:

1. B4o céo tham tra phai thé hién rd quan diém ciia co quan thdm tra vé nhimg vin dé thudc ndi dung thim tra quy dinh tai
Didu 65 ciia Ludt nay, d& xudt nhitng ndi dung cin sira déi, bd sung.

2. Bao céo thim tra phai phan anh diy du y kién ctia thanh vién co quan chu tri thdm tra, y kién ctia co quan tham gia tham tra
v& ndi dung duy an, du thao; v& viée du an, du thao di hodc chua du diéu kién trinh Uy ban Thuong vu Qudc hdi, Quéce hoi.
Trong trudng hop co quan chu tri thim tra ¢6 ¥ kién du an, dy thao chwa du didu kién trinh Uy ban Thuong vu Qudc hoi,
Qudc hdi thi bao cao Uy ban Thuong vu Qudc hoi xem xét tra lai hd so cho co quan trinh du an, du thao dé tiép tuc chinh
ly, hoan thién du an, dy thao.

8 Diéu 68 Luat T6 chiic Qudc hdi ndim 2014.
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dé bao dam tinh hop hién, tinh hop phap va
tinh théng nhét ctia vin ban QPPL duoc giam
sat voi hé thong phap luat bao gom:

+ Su phu hop cua quy dinh trong van
ban QPPL véi quy dinh cta Hién phap;

+ Sy phu hop cua quy dinh trong van
ban QPPL véi quy dinh cua luét, nghi quyét
ctia Qudc hoi, voi vin ban ciia co quan nha
nude cap trén;

+ Su théng nhét vé ndi dung trong ndi
tai van ban QPPL; ciling nhu giita ndi dung
quy dinh trong van ban QPPL véi céc van
ban QPPL khac cuia hé thong phap luat phu
hop v6i thir bac ctia van ban QPPL; bao gom
ca sy thong nhat vé k¥ thuét van ban;

+Tac dong clia cac quy dinh ¢6 dau hiéu
trai phap luat trong van ban QPPL (co thé
yéu cau sy tham gia phdi hop cua Kiém toan
Nha nudce, Bo Tai chinh, Bo Noi vu... truong
hop c6 tac dong v& mat tai chinh, bién ché
bd may...);

+ Ngoai ra, c6 thé xem xét thém céc yéu
t6 khac (tinh hop 1Y) khi tién hanh giam sat
van ban QPPL cua cac co quan nha nudc o
trung wong ban hanh, ching han nhu: (1) chi
phi dé thi hanh van ban QPPL d6 c6 hiéu qua
khong; (2) c¢6 chira dung cac yéu td “loi ich
nhém” hay khong; (3) van ban QPPL do6 cé
chtra dung nhiing yéu t6 bat hop 1y, giy birc
xuc trong du luan xa hoi hay khong v.v..

- Truong hop co quan chu tri giam séat
xét thdy can thiét biéu quyét vé cac ndi dung
giam sat d6i v6i van ban QPPL, thi sb liéu
cu thé vé cac y kién ctia thanh vién co quan
chu tri glam sat (dong ¥, khong dong v, noi
dung ¥ kién khéc) vé cac noi dung néu trén
(16ng ghép khi trmh bay ¥ kién cua co quan
chu tri giam sat vé cac van dé thudc nodi dung
giam sat) phai duoc thé hién trong bao céo
giam sat van ban QPPL do;

NHA NUGC VA PHAP LUAT

- Tong hop ¥ kién cta co quan tham
gia giam sat, dai dién cac co quan hiru quan
tham du;

-Y kién bao cao, gii trinh bang van ban
ctia co quan ban hanh vin ban QPPL 1a d6i
tuong giam sat;

- Nhitng dé xuét cua co quan giam sat
(stra d6i, b sung; bai bo mot phan hodc toan
bg; dinh chi; ban hanh van ban méi...).

(iv) Xem xét xiay dung, hoan thién
theo huéng cu thé, chit ché hon nira vé
quy trinh, thi tuc giam sat d6i véi vin
bin QPPL c6 d4u hi¢u trai véi Hién phap

Hién nay quy trinh gidm sat doi véi van
ban QPPL c6 dau hiéu trdi Hién phdp - xem
xét vé tinh hop hién dugc quy dinh trong
mot s6 van ban QPPL hién hanh®. Tuy nhién,
ndi dung quy dinh trong cac van ban QPPL
nay dang & muc do kha nguyén tic, chua
thé hién su khac biét so vdi truong hop van
ban QPPL c6 ddu hiéu trdi phdp ludt - xem
xét ¢ khia canh tinh hop phép. Trong khi do,
viéc Qubc hoi danh gia, két luan mot vin
ban QPPL nao d6 1a vi pham Hién phap, hay
n6i cach khac 1a khong hop hién thuong sé
c6 nhiing tdc dong chinh tri - phap ly dang
ké hon, néu so sanh véi truong hop mot vin
ban QPPL dugc danh gia 1a trai véi mot van
ban ludt cy thé (khong hop phéap). Thong
thuong, quy trinh, thi tuc dan t6i viéc dua ra
nhan dinh 1a van ban QPPL khong bdo dam
tinh hop hién xét & nhiéu khia canh nén dugc
tién hanh mot cach k¥ ludng, than trong hon
so v&i viéc xem xét mot van ban QPPL cu
thé duoc cho 14 trai voi mot van ban QPPL
dudi Hién phap (chang han nhu mot van ban
luat cu thé).

Vi 1& do, dé nghi xem xét tach bach gitra
quy trinh, thu tuc xem xét van ban QPPL co
ddu hiéu khéng bao dam tinh hop hién, voi

9 Xem: Luit Hoat dng giam sat ctia Qudc hoi va Hoi dong nhan dan (Diéu 14, Diéu 25, Diéu 40); Nghi quyét s6 560/NQ-
UBTVQH15 ngay 22/7/2022 ctia UBTVQH vé hudng dan viéc 6 chiic thuc hién hoat dong gidm sit van ban quy pham phap

luat ctia Hoi dong Dan tdc, Uy ban ctia Qudc hoi (Piéu 12).
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quy trinh, thu tuc xem xét van ban QPPL co
ddu hiéu khéng hop phdp theo hudng chit
ché, than trong, cu thé hon. Quy trinh nay
can co cac thi tuc, cac budc cho phép ting
cuong tinh chét trao d6i, ddi thoai, tranh luan
giita cac bén (c6 thé bao gdm ca sy tham
gia cua cac chuyén gia, nha khoa hoc trong
truong hop can thiét), nham tranh yéu té
chu quan, mot chiéu. .. c¢6 thé nay sinh trong
hoat dong giam sat; Dong thoi, bao dam sy
lanh dao chit ché cta co quan Pang ¢ tham
quyén trong qua trinh nay.

Bén canh do, can nhéc viéc quy dinh theo
huéng: dbi voi truong hop phat hién cac vin
ban QPPL c6 diu hiéu trai Hién phap, thi trude
khi trinh Quéc hoi, nén xem xét quy dinh bt
budc phai thuc hién hoat dong yéu cau giai
trinh tai cac co quan cua Quéc héi, véi nhitng
nguyén tc, yéu cau nhat dinh, bao dam chit
chg, than trong, tdng cuong tinh chét trao ddi,
d6i thoai. Két qua cua hoat dong gidi trinh 1a
co s& dé cac co quan ctia Qudc hdi can nhic
viéc tién hanh hay khong tién hanh cac budc
tiép theo.

(v) Hoan thi¢n co ché gidi trinh va to
chirc thuc hién thwong xuyén hoat dong
yéu ciu bdo cdo, giai trinh vé hoat dong
giam sat van ban QPPL do cac co quan
nha nudéc ¢ trung wong ban hanh

Theo cac tac gia, can tiép tuc hoan thién
co ché gidi trinh, va t6 chire thue hién thuong
xuyén hon nira hoat dong yéu cau bao céo,
giai trinh vé hoat dong giam sat vin ban
QPPL do céc co quan nha nudc & trung wong
ban hanh, tai Hoi déng Dan toc, cac Uy ban
ctiia Qudc hoi, tai Phién hop UBTVQH ddi
véi cac van ban QPPL do cac co quan nha
nuoc ¢ trung wong ban hanh ma phat hi¢n cé
dau hiéu trai phap luat. Co ché nay bao gdm
cac ndi dung dy kién nhu sau:

-Vé pham vi, co ché gidi trinh duogc dé
xuét ap dung ddi voi hoat dong giam sat ciia
cac co quan cua Qudc hoi dbi véi cac van
ban QPPL do cac co quan nha nudc ¢ trung
uong ban hanh, thudoc pham vi giam sat cua
HDDT, cac ij ban cua Quéc hoi;

- V& diéu kién ap dung: ap dung dbi voi
toan by cac van ban QPPL do cac co quan
nhda nudc & trung wong ban hanh, trong
truong hop cd van ban dugc xac dinh co
d4u hiéu vi pham, can dugc xem xét; viée
tién hanh vé nguyén tic 1a cong khai, ngoai
trir cac truong hop vi 1y do qudc phong, an
ninh hoac truong hop khac do co quan chu
tri giam sat quyét dinh;

- Co ché giai trinh & day bao gdm toan
bo cac ndi dung vé quy trinh, thii tuc, chi thé
¢6 tham quyén giam sat, co quan nha nudc &
trung wong c¢6 tham quyén ban hanh vin ban
QPPL 1a d6i tuong chiu su giam sat; sy tham
gia cia cac co quan, to chirc hitu quan. .. Pic
biét, trong quy trinh nay can co cac thu tuc,
céc budc cho phép ting cudng tinh chat trao
ddi, dbi thoai, tranh luan gitra cac bén (bao
gdm ca sy tham gia cua cac chuyén gia, nha
khoa hoc trong nhimng trudng hop can thiét),
nham tranh yéu t6 chu quan, mét chiéu... c6
thé nay sinh trong hoat dong giam sat.

Thue hién t6t cac giai phap néu trén co
thé gbp phan nang cao tinh hiéu luc, hiéu
qua cua hoat dong gidm sat van ban QPPL
do cac co quan nha nudc ¢ trung wong ban
hanh, bao dam vai trd cua Qudc hoi 1a co
quan quyén luc nha nude cao nhét, dap tmg
ky vong va niém tin cua Nhan dan, ciing
nhu nham gop phan vao viée thuc hién chu
truong xdy dung, hé thong phap luat dan chu,
cong bang, nhan dao, day du, dong bo, thong
nhat, kip thot, kha thi, cong khai, minh bach,
on dinh, dé tiép can, dugc thyc hién nghiém
minh va nhat quan'® m

10 Ban Chdp hanh Trung uong Pang Cong san Viét Nam (2022), Nghi quyét s6 27-NQ/TW ngay 9/11/2022 ctia Hoi nghi
lan thi 6 BCHTW Dang khéa XIII vé “tiép tuc xay dung va hoan thién Nha nudc phap quyén xa hoi chi nghia Viét Nam

trong giai doan méi”.
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Tém tit:

Trong bai viét nay, cac tac gia trinh bay, phan tich mdi quan hé
glua viéc phong, chong tac hai cua thudc 14 véi viéc bao dam
quyén cua tré em, dong thoi khai quat khung phép luat qudc té va
phép luat V1et Nam hen quan dén van dé nay. Trén co s¢ do, cac
tac gia dé xuat mot sb giai phap nham ting cudng phong, chong
tac hai cta thudc 14 va qua d6, nang cao hiéu qua bao dam quyén
cua tré em va viéc thuc hién cac muc ti€u phat trién bén viing &
Viét Nam trong nhiing ndm téi.

Abstract:

Within this article, the authors provide discussions and an analysis
of the relationship between the prevention and control of the harmful
effects of tobacco products and the assurance of children’s rights, and
also outline the international legal framework and the Vietnamese
legal provisions on tobacco. Then, the authors give out a number
of recommendations to strengthen the prevention and control of
tobacco’s harmful effects and, thereby, improve the effectiveness of
ensuring children’s rights and the implementation of sustainable
development goals in Vietnam in the coming years.

Tré em, do con non nét vé thé chét va tri
tué, cod quyén duoc cham séc va bao vé dac
biét, ké ca su bao vé thich hop vé mit phap
1y ngay tir khi con niam trong bung me cho
dén khi truong thanh'. Quyén tré em (QTE)
dugc ghi nhén, bao V¢ trong nhiéu van kién
ctia luat nhan quyén quc te quan trong nhat
1a Cong ude Lién hop qudc vé QTE (CRC)
duoc Pai hoi ddng Lién hop qudc thong qua

1 Loi M6 dau, Cong ude Lién hgp qudc vé Quyén tré em.

tur nam 1989; den nay, CRC da tr6 thanh mot
van kién qudc té vé quyen con nguoi dugc
phé chuan rong rai nhat trong lich st, véi
196 qudc gia?.

Viét Nam 1 nuéc dau tién & chau A, va
1a nude thi hai trén thé gidi phé chuan CRC
vao nam 1990°. Trong sudt thoi gian qua,
bang va Nha nudc Viét Nam da ban hanh
nhiéu chinh sach, phap luat quan trong trong

2 United Nations Treaty Collection, Convention on the Rights of the Child, https://treaties.un.org/pages/ViewDetails.
aspx?src=IND&mtdsg_no=IV-11&chapter=4, truy cap 27/4/2023.

3 OHCHR, Ratification Status for CRC - Convention on the Rights of the Child, https://tbinternet.ohchr.org/_layouts/15/
TreatyBodyExternal/Treaty.aspx?Treaty=CRC&Lang=en, truy cap 27/4/2023.
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viéc bao dam thuc hién QTE, gitp cai thién
cudc sdng ctia hang tridu tré em trén ca nudc.
Tuy nhién, viéc bdo dam QTE ¢ Viét Nam
dang bi anh hudng tiéu cuc tir viéc san Xuét
va su dung thudc 14. Pac biét, su gia tang
va xu huéng tré hoa st dung cac san pham
“thudc 14 thé hé moi” & thanh thiéu nién Viét
Nam hién nay dang la van dé dang lo ngai vé
QTE, dong thoi gay ra nhicu hé luy dén sirc
khée kinh té ctia ho gia dinh vaca pham vi
quoc giat. Vi vay, Nha nudc can ¢6 giai phap
quyet liét, thiét thuc va cu thé dé kiém soat
thudc 14 n6i chung va tac hai cua thude 14 dbi
voi tré em noi riéng ¢ Viét Nam.
1. Y nghia ciia viéc phong, chéng tac hai
ciia thuoc la dén viée bao dam quyén tré
em

Thudc 14 1 san pham duoc san xuat tir
toan bo hoac mot phén nguyén liéu thudc 14,
dugc ché bién dudi dang thudce 1a diéu, xi ga,
thude 14 soi, thudc lao hodc céc dang khac,
duoc su dung béng cach hut, nhai, ngi, hit,
ngam°. Hi¢n tai, ngoai thudc 14 thong thuong
con c6 nhitng dang thirc khac nhu: thude 14
khong khoi, thude 1a thé hé méi (bao gdm
thudc 14 dién tar (TLDT), thude 14 nung nong
(TLNN)...)%. Du dudi dang thirc nao, viéc
sir dung thudc 14 cling gay nguy hai cho
suc khoe cua nguoi dung va nhiing nguoi
xung quanh, vi trong khoi thube co khoang
7.000 cht hoa hoc, trong d6 co 69 chat gay
ung thu’. Thudc 14 c6 chira nicotine, 1 mot
chat huéng than (kich thich than kinh, gay

nghién) cho con nguoi®, dac biét l1a cho tré

em.

Tb chie Y té Thé gioi (WHO) da neu 10,
sir dung thudc la de doa sitrc khoe, sy song
con va phat trién cua tré em, va kiém soat
thudc 14 1 giai phap can thiép dé bao dam
quyén cua tré’. Theo bao cédo cia WHO,
khoi thudc gay nén nhirng tac dong tan pha
toi tré trong subt giai doan tur khi thu thai,
tho 4u va thanh thiéu nién. Phu nit mang thai
hat thudc hay tiép xtic voi khéi thude thy
dong c6 lién quan dén di tit bam sinh, thai
chét Iuu, sinh non va tir vong & tré so sinh.
Tré em phoi nhiém véi khéi thude thu dong
c6 thé bi viém dudng hoé hap, hen, viém tai
gitra, dot tu ¢ tré so sinh, kém phat tr1en
chirc ning phdi va lam ting nguy co mic
nhiéu loai bénh khac. Viéc st dung thudc
14 sém ¢ tré em va thanh thiéu nién gy ra
nhiéu hau qua: nghién sém, kho cai hon, anh
hudng sém dén stc khoe, sy phat trién nao
b9, kha nang hoc tap, kha nang lao dong'’.

Véi 15,4 tr1eu nguoi hut thuoc (2020),
Vlet Nam hién nam trong s6 cac quoc gia co
s6 ngudi hut thude 14 cao nhét trén thé gidi'.
Ty 1€ tré em phoi nhiém véi khoi thude thu
dong cling & mirc cao: Két qua diéu tra Suc
khoe hoc sinh trong truong hoc (2019) cho
thdy, c6 toi 66,16% ty 1& hoc sinh (13-17
tuoi) bi phoi nhiém véi khoi thudc thu dong,
ddc biét ¢6 téi 15,59% hoc sinh bi hut thude
thu dong hang ngay trong vong 7 ngay trudc
khi tham gia khao sat'%.

4 BOY té Diéu tra toan cdu vé st dung thudc la & thanh thi€u nién ndm 2007, 2014.
5 Khoan 1 va 2 Diéu 2 Luat Phong, chong tac hai cta thudc 14 nam 2012.

6 S&Y t€ Ha Noi, Thudc 14 thé hé méi va nhiing hé luy, 09/08/2022, https://soyte.hanoi.gov.vn/chuong-trinh-y-te/-/asset_
publisher/4IVkx5]ltnbg/content/thuoc-la-the-he-moi-va-nhung-he-l-1, truy cap 27/4/2023.

7  Chuong trinh phong, chong tac hai thudc 14, B Y t€ (2014), Ginh nang bénh tét va t6n thét kinh t€ ctia viéc st dung
thuoc 14, 2014.

8 MSD, St dung ma tuy va chéit gdy nghién & thanh thi€u nién, https://www.msdmanuals.com/vi/chuy%C3%A An-gia/
khoa-nhi/, truy cap 27/4/2023.

9  https://www.who.int/publications/i/item/9789240022218.

10 https://www.who.int/news/item/16-03-2021-new-brief-outlines-devastating-harms-from-tobacco-use-and-exposure-
to-second-hand-tobacco-smoke-during-pregnancy-and-throughout-childhood.

11 Quy Phong, chdng tac hai thudc 14, Truong dai hoc Y t€ cong cong. Diéu tra tinh hinh st dung thudc 14 & ngudi trudng
thanh nam 2020.

12 BO Y t& T6 chiic Y té thé gisi (2019), Diéu tra stic khoe hoc sinh trong trudng hoc, 2019.
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Ngoai ra, s6 ngudi hat thude 14 & nhom
c6 thu nhap thp va trung binh chiém ty trong
16n trong xa hoi'?, thi chi phi danh cho viéc
str dung thudc 14 thuong xuyén s& chiém ty
1¢ twong ddi 16n trong ngan sach gia dinh.
Diéu nay thuc su c¢6 anh huong giam dang
ké cac khoan chi khac cho tré em, dang 18
nén duge bd me quan tam hon, nhu chi cai
thién dinh dudng, gido duc, du lich, vui choi
gidi tri lanh manh... dé tré c6 co hoi phat
trién toan dién.

Trong nhiing ndm qua, Viét Nam ciing
d3 c6 nhiéu budc tién trong hoan thién chinh
sach phap luat va thyuc thi dé kiém soat tac
hai cua thudce 14, cling nhu bao vé tré em
khoi tiép xtic véi khoi thude. Viét Nam da
gia nhap Cong wéc Khung vé kiém soat
thudce 14 ciia WHO tir nam 2004, va ndi luat
hoa ¢ Luat Phong, chéng tac hai cua thudc
la (PCTHTL) nam 2012, c6 hi¢u luc tur
01/05/2013 va cac van ban quy pham phap
luat khac. Ty 18 st dung san pham thudc
la da gidm & nguoi trudng thanh va thanh
thiéu nién. Cu thé, trong giai doan tir 2010
- 2020, ty 18 hat thudc 1a & nam gidi trudng
thanh giam tir 47,4% (2010) xubng 42,3%
(2020)1>., Ty 18 hat thudc thy dong ciing
giam dang ké tai cac dia diém nhu: noi lam
viéc, co sO'y té, co s6 gido duc, trén phuong
tién giao thong cong cong va khu vuc trong
nha's.

Tuy nhién, ty 1& hat thudc 14 & nam giGi
van & muc cao (42.3% nam 2020) va phoi
nhiém khoi thube thu dong tai cac dia diém

NHA NUGC VA PHAP LUAT

cong cong van con phd bién dic biét 1a &
céc dia diém nhu nha hang (78.1%), khach
san (86.2%)"7. Ty 1& hat thudc & thanh thiéu
nién (13-17 tudi) du giam nhung chi giam
& thanh thiéu nién nam (8.78% nam 2013
xudng 4.56% nam 2019), trong khi ting nhe
& thanh thiéu nién nit (1.1% nam 2013 1én
1.16% nam 2019)8,

Do nhirng tac dong tiéu cuc dbi véi con
ngudi, dic biét 1a véi tré em, phong chdng tac
hai thudc 14 14 chinh sach mang tinh toan cau
ctia cong dong qudc €', va chinh sach qudc
gia ¢ nhiéu nudc, trong d6 c6 Viét Nam?.
Tiép can tir goc d6 nhan quyén, chinh sach
PCTHTL cua cic quc gia chinh 1a gop phan
dé bao dam cac quyén cua tré em. Nhu di
dé cap, tré em 1a chu thé cia cic quyén con
nguoi va la dbi tuong duoc bao vé dac biét
trong luat nhan quyén qudc te va trong phap
ludt & cac qudc gia. Trong sb cac quyén cua
tré em duoc bao vé theo CRC, co cac quyen
hudng tiéu chuan strc khoe & mirc cao nhét
¢6 thé dugc (khoan 1 Diéu 24), quyén duoc
bao v¢ khoi bi 161 kéo vao vi¢c sir dung, san
xuat, budn ban bat hop phap cic chit ma tuy
va kich thich than kinh (Piéu 33). Nhiing
quyen nay cua tré em chiu anh hudng tryc
tlep boi viée s dung thudc 14, va s& khong
thé bao dam duoc néu khong kiém soét viée
san xuét, kinh doanh va sir dung thudc 14.

Xét rong hon, chinh sach PCTHTL cua
cac qudc gia 1a dé thuc hién mot trong cac
nguyén tic co ban cia CRC, d6 1a “vi loi
ich tot nhat cua tré em”. Nguyén tic ndy

13 World Health Organization 2021, Tobacco control to improve child health and development: thematic brief.
14 Quy Phong, chdng tac hai thudc 1, Trudng dai hoc Y t€ cdng cdng. Diéu tra tinh hinh st dung thudc 14 & nguoi trudng

thanh ndm 2020.

15 BO Y té TS chic Y té thé gi6i, Diéu tra stic khoe hoc sinh trudng hoc nim 2019.
16 BO Y té TS chiic Y té thé gi6i, Diéu tra tinh hinh stt dung thudc 1 & ngudi trudng thanh nam 2015 (GATS)

17 Quy Phong, chdng tac hai thudc 14, tldd.

18 BO Y té TS chiic Y té thé gi6i 2019, Diéu tra stic khoe hoc sinh trudng hoc.

19 TH, N6 luc gidm téc hai thudc 14 trén toan cu, Tap chi Tuyén gido, 15/11/2021, https://tuyengiao.vn/van-hoa-xa-hoi/
phong-chong-tac-hai-thuoc-la/no-luc-giam-tac-hai-thuoc-la-tren-toan-cau-136657, truy cap 27/4/2023.

20 TG, Chinh sach ctia Nha nudc vé€ phong, chong tac hai ctia thudc 14, Tap chi Tuyén gido, 5/8/2022, https://tuyengiao.vn/
van-hoa-xa-hoi/phong-chong-tac-hai-thuoc-la/chinh-sach-cua-nha-nuoc-ve-phong-chong-tac-hai-cua-thuoc-la-140116,

truy cap 27/4/2023.

NGHIEN CUU
S6 12 (484) THANG 6/2023 \_mp PHAP ‘1 1



NHA NUGC VA PHAP LUAT

xuét phat tir nhan thuc rﬁng, bao vé, cham
soc tré em 13 van dé ¢6 tinh chién lugc lau
dai, nham phat trién, ning cao chat luong
ngudn nhén luc, twrong lai cia cac qubc gia.
Chinh vi vay, khoan 1 Piéu 3 CRC da néu

“Trong moi hoat dong lién quan toi tré
em, du duoc thuc hién boi cdac co quan phuc
loi xda hgi cua Nha nuoc hay tw nhdn, boi
toa an, cac nha chiec trach hanh chinh hay
co quan phdp ludt, thi loi ich tot nhat cia tré
em phdi la moi quan tam hang dau”.

Bén canh do, chinh saich PCTHTL ciing
1a dé bao dam su phat trién bén vimg cia
cac qudc gia, dic biét trong cac van dé lién
quan dén tré em. V& van dé nay, Chuong
trinh Nghi sy 2030 cta Lién hop qudc?' da
xac dinh 17 Muc tiéu toan cau vé phat trién
ben ving; déy 1a mot khung chinh sach phat
trién bén vimng tich hO’p, toan dién, rong mo
va lam co sé dé cac qudc gia tham khao, diéu
chinh mét s6 tiéu chi cho pht hop véi tinh
hinh thyc té mdi nude. Trong d6, co nhiing
muc tiéu truc tiép hodc gian tiép lién quan
dén su phét trién cta tré em. Pang chu ¥,
tai muc ti€u phat trién s6 3: Bao dam cudc
song khoe manh va tang cudng phic loi cho
moi ngudi ¢ moi lra tudi, da dat ra tiéu chi
3.Ala: Tang cuong thuc thi Cong woc khung
ciia WHO vé kiém sodt thuéc 1é tai tat ca cdc
quoc gia mot cach phir hop.

2. Khung phap Iy quéc té va Viét Nam vé
phong, chong tac hai ciia thudc 14 nham
bio diam quyén tré em

Vé phuong dién quéc té, nhu di néu
& phan trén, CRC dit ra nhitng yéu cau cu
thé véi cac quéc gia, trong do c6 Viét Nam,
trong viéc ngan ngura, loai bd nhitng hanh
dong va boi canh gay ton hai dén strc khoé
cla tré em ma trong d6 bao gdm viéc san

xuat, kinh doanh, tiéu thu thubc 14. Mic
du vay, Cong udc khong dé cap cu thé dén
cac bién phap ma cac qudc gia can thyuc
hién trong van dé nay. Thay vao d6, Cong
udc khung cia WHO vé kiém soat thude 14
(FCTC) nam 2003? ma Viét Nam da tham
gia® c6 nhitng quy dinh cu thé vé cac bién
phap ma cac qudc gia thanh vién phai thuc
hién dé kiém soét thudc 14 mot cach toan
dién. Khdi niém “kiém soat thudc 14” theo
muc d Piéu 1 ctia FCTC ¢ nghia la ... mot
loat cac chién lugc giam cung, clu, va tac
hai ctia thudc 14 nham ting cudng sirc khoé
cho nhan dan bang cach loai trir hodc giam
tiéu thy cac san pham thudc 14 hodc giam
phoi nhidm véi khéi thude 147,

Tir ndi dung ctia CRC va FCTC, c6 thé
khang dinh rang, thudc 14 gay ra nhidu tac
hai nguy hiém cho tré em; do d6, cac qudc
gia can phai hanh dong nham bao vé tré em
trudc su tin cong cua thude 14, va muc tiéu
bao dam loi ich tot nhat cua tré em can dugc
dat Ién hang dz‘iu, uu tién hon so voi nganh
cong nghiép thude 14%. Chinh vi vdy, nhim
gop phﬁn bdo dam QTE khong bi vi pham
do thubc 14, WHO tir lau da khuyen nghi
Chinh phu cac qudc gia can cung cép, chia
s¢ thong tin vé cac bién phap hanh phap, cac
ché tai da duoc thuc hién dé ngan chan tré
em str dung thudc 14 va cac chat giy nghién
khac c6 anh huong dén strc khoe cua tré em,
d6ng thoi dénh gia tinh hiu qua cta cac ché
tai do>.

Cing tor cac quy dinh cia CRC va
FCTC, c6 thé thiy su gan két giita PCTHTL
v6i viée bao dam quyén cua tré em, trong do
viéc PCTHTL can dugc tiép can theo hudng
khong chi 1a mot hoat dong y té cong cong
quan trong, ma con 1a mot trong nhirng ndi

21 The UN, The 2030 Agenda for Sustainable Development, https://sdgs.un.org/2030agenda, truy cap 27/4/2023.

22 Xem toan vin Cong udc tai: http://vinacosh.gov.vn/vi/cong-uoc-khung/toan-van-cong-uoc/, truy cip 27/4/2023.

23 Cong udc c6 hiéu luc d6i véi nude Cong hoa xa hoi chti nghia Viét Nam tii ngay 17/3/2005.

24 The Convention Secretariat, WHO FCTC 2020, The Guide for WHO FCTC Parties on including SDG Target 3.a in

Voluntary National Reviews.
25 WHO 2001, Tobacco and the rights of the child.
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dung, bién phap dé bao vé QTE. Tré em cd
quyén dugc bao vé, PCTHTL, tac dong tiéu
cuc dén ca d(‘yi song vat chat va tinh thﬁn
Tré em c6 quyén duoc biét, dugc cung cp,
t1ep can thong t1n vé thude 14 va tac hai cua
thudc 14; C6 quyén tranh 1am cac cong viéc
doc ha1 & cac cong ty thude 14; Quyen duoc
sinh séng, hoc tap va phat trién trong mot
moi trudng lanh manh khong khéi thude. ..
Viéc san xudt va tiéu thu cac san ph'flm
thudc 14 ¢ thé anh hudng tiéu cuc, nghiém
trong, vi pham QTE. Céc tac hai truc tiép
hodc gian tiép gy ra cho tré em tir viéc hit
thudc 14 hodc hat thude 14 thy dong lam anh
huong toi cac quyén cua tré em trong CRC
nhu sau: Quyén duoc sdng (Piéu 6), Quyén
dugc cham soc sic khoé (Piéu 24), Quyén
dugc c6 mirc song thich dang dé phat trién
vé thé chét, tri tué, tinh than, dao durc va xa
hoi (Piéu 27), Quyén dugc gido duc (Picu
28), Quyén dugc vui choi, giai tri (Piéu
31), Quyén duogc bao vé khong bi boc 10t
vé kinh té va khong phai lam bat ky cong
viéc gi nguy hiém hodc anh huéng dén viéc
hoc hanh cua tré em, hodc ¢6 hai d6i véi stre
khoe hay su phat trién vé thé chat, tri tug,
tinh than, dao dirc hay xa hoi (Piéu 32).

Nhin tir goc d0 trong nude, thoi gian qua,
lién quan dén QTE va cong tac PCTHTL,
Nha nudc Viét Nam da tich cuc no6i luat
hoa cac quy dinh cia diéu uwdc qudc té co
lién quan ma Viét Nam tham gia, dac biét la
CRC va FCTC, qua do6 da hinh thanh dugc
hé thdng chinh sach, phap luat kha dong bo,
toan dién nham bao dam hiéu luc thuc thi
cac quyén cia tré em néi chung, ciing nhu
bao v¢ QTE khdi bi vi pham do lién quan
truc tiép hodc gian tiép dén san xuét va s
dung thudc 14.

Cu thé, Piéu 37 Hién phap nim 2013
quy dinh: “Tré em c6 quyén dwoc Nha nude,
gia dinh va xa hoi bao vé, cham soc va giao
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duc, dwoc tham gia vao cac van dé vé tré
em. Nghiém cam xam hai, hanh ha, nguoc
dai, bo mac, lam dung, boc Iot sirc lao dong
va nhitng hanh vi khac vi pham QTE”. Luat
Tré em duogc ban hanh nam 2016, c¢6 hiéu
luc tir ngay 01/6/2017, thay thé cho Luat
Béao vé, cham s6c va gido duc tré em nam
2004; Luat PCTHTL dugc ban hanh nam
2012; va gan day, Chinh phu di ban hanh
Nghi dinh s 117/2020/ND-CP Quy dinh xr
phat vi pham hanh chinh linh vuc y té, Nghi
dinh s6 98/2020/NDP-CP Quy dinh xtr phat
vi pham hanh chinh trong hoat dong thuong
mai, san xuat, budn ban hang gia, hang cAm
va bao vé quyén loi ngudi tiéu dung, di quy
dinh nghiém khéc, chit ch& hon viéc xir phat
vi pham hanh chinh lién quan dén thudc 14. ..

Bén canh d6, Nha nudc Viét Nam cling
da c6 nhitng nd lyc nham gin két viéc kiém
soat thude 14 véi viée thuc hién nhiéu Muc
tiéu phat trién bén vimg 2030%, nhu: Xo6a
moi hinh thic nghéo (muc ti€u 1); Xoa
doi, bao dam an ninh luvong thuc, cai thién
dinh dudng va phat trién nong nghiép bén
vitng (muc tiéu 2); Bao dam cudc sdng khoe
manh, tang cuong phuc loi cho moi nguodi
& moi Ira tudi (muc tiéu 3); Thuc day ting
truong kinh té dai han, bén viing, toan dién,
tao viéc lam dﬁy da, ndng Suit va cong vi¢e
tbt cho tit ca moi ngudi (muc tiéu 8). ..
3. Su gia tang sir dung thudc 14 & tré em
Viét Nam trong thoi gian gin diy va giai
phap khic phuc

Tinh trang tré em Viét Nam bi 161 cudn
su dung thubc 14, dic biét 1a cac loai thude
14 thé hé méi, c6 chiéu hudng gia ting trong
nhiing nam gan day. Theo két qua khao st
stre khoe hoc sinh toan cau tai truong hoc
(GSHS) nam 2019, ¢6 3,62% nam thanh nién
va 1,53% nir thanh nién hién dang hut TLDT.
bang luu y, TLDT du mdi du nhap nhung ty
1¢ thanh thiéu nién nit st dung TLDT tham

26 Sonja von Eichborn 2021, Discover how sustainable development, children’s rights and tobacco control are linked,

Tobacco Prevention & Cessation.
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chi con cao hon ty 1é str dung thude 14 diéu
truyén théng (1.53% va 1.16%)%. Ty 1& hut
TLDT hién dac biét cao & cac thanh phé
16m, theo nghién ctru do Vién Chién luogc va
Chinh sach Y té BoY té) thuc hién vao nam
2020%, ty 1¢ str dung TLDT cua hoc sinh 16p
8-12 ¢ Ha Noi 1a 8,35% (12,39% tré em trai
va 4,8% tré em gai). Bén canh do, s dung
TLDT ciing c6 lién quan dén céac té nan xa
hoi khac nhu ma tly va cac chit gay nghién
khac. Cac truong hop cdp ciru do ngd doc
can sa phdi tron trong TLDT di duoc ghi
nhan tai Bénh vién Bach Mai va Trung tam
giam dinh ma tay Vién Khoa hoc hinh sy B
Cong an va dugc phan anh boi hang loat co
quan bao chi trong thoi gian gan day?=.

C6 nhiéu nguyén nhan dan t6i hién trang
nay. Cuy thé:

Thir nhat, cong tac thanh kiém tra, xir
phat cac vi pham trong linh vuc PCTHTL
con yéu, thiéu sy vao cudc manh mé cua céc
don vi lién quan. Con nhiéu cac vi pham nhu
sau:

- Vi pham hut thudc 14 tai cac noi c6 quy
dinh cAm;

- Quang c4o cac san pham thudc 1a bao
gom TLDT, TLNN va cac san pham thudc 1a
moéi khac trén cac kénh truc tuyén;

- Béan cac san pham thudc 14 bat hop
phap gdm ca dién tir, TLNN va c4c san pham
thude 14 méi khac;

- Vi pham ban san pham thudc 14 trong
pham vi 100m cong trudng hoc;

- Ban thudc 14 cho tré dudi 18 tudi...

Thir hai, mgt trong nhitng nguyén nhan
chu yéu cua viée ty 16 hut thude 14 con cao

va giam cham ¢ Viét Nam 1a do gia thudc
la ctia Viét Nam van rat ré, tham chi dang
ngdy cang ré di néu so v6i thu nhap. Gia ciia
mot bao thude 14 tai Viét Nam ré nhat 1a chi
khoang 6000 ddng/bao (twong dwong 0.26
USD), gia phd bién 1a ¢ muc dudi 20.000
ddng/bao (twong duong 0.86 USD). Theo dit
lidu toan cau cia WHO nam 2017, gia thude
14 ciia Viét Nam nam trong s6 15 nudc thap
nhét thé gidi. Ty 18 thué trén gid ban 1¢ thudc
14 & Viét Nam chi chiém 38.8% (2020), thap
hon so véi trung binh ctia cac qubc gia co
thu nhap trung binh (59%), bang mot nira ciia
hau hét cac nudc ASEAN (Thai Lan 78,6%,
Singapore 67,1%, Indonesia 62,3%)°!, va
con cach xa khuyén cao ctia WHO 1 70% gia
ban 1¢ (WHO 2020). Trong 20 ndm qua, gia
thudc 14 sau khi d3 diéu chinh lam phét hau
nhu khong tang, thdm chi giam. Trong khi
thu nhap binh quan dau ngudi cua Viét Nam
van ting déu dan hang nam nén gia thude 14
ngdy cang tro nén dé tiép can, voi ngay ca
nhom chua c6 thu nhap nhu 1a tré em.

Thir ba, TLDT, TLNN la nhling san
pham doc hai, c6 xu huéng nham chu yéu
t6i dbi tugng 1a gidi tré, nguy co tac dong
dén ca mot thé hé tré. Cac san phém thude
14 mé&i duoc thiét ké da dang mau sic, kiéu
dang, huong vi hip din, phu hop véi thi hiéu
gidi tré. Thudc 14 méi bay ban cong khai, dé
dang mua trén cac trang web, mang xa hoi.
Céc ctra hang thudc 14 méi duoc thiét ké dep
va sang trong nhu nhiing cira hang d6 cong
nghé véi nhiing posters kho 16n treo mot
cach cong khai, c6 cac chuong trinh khuyén
mai san pham... Gia ca thudc 14 méi da dang,
dic biét co nhiéu san pham gia thanh rat ré
khién tré em d& dang tiép can. Theo khao

27 BOY té, TG chiic Y té€ thé gisi 2019, Diéu tra stic khoe hoc sinh trudng hoc.
28 Vién Chién lugc va Chinh sach y t€ 2020, Nghién ctiu vé cac hanh vi nguy co d6i véi stic khoe hoc sinh THCS va THPT

tai Ha Noi.

29 Manh Cudng 2020, Thudc 1a dién td va con dudng dan dén ma tdy téng hop, https://baothanhhoa.vn/doi-song-xa-hoi/
thuoc-la-dien-tu-va-con-duong-dan-den-ma-tuy-tong-hop/109689.htm.
30 Vnexpress 2020, Ma tay tron lan trong thudc 1a dién ti, https://vnexpress.net/ma-tuy-tron-lan-trong-thuoc-la-dien-

tu-4200831.html.
31 WHO 2021, Report on the global tobacco epidemic.
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sat tai 181 ctra hang truc tuyén ban TLDT
va TLNN tai Ha Noi va Thanh phd Ho Chi
Minh tir thang 9/2021 dén thang 3/2022, gia
trung binh cta san pham TLDT loai dung
mdt lan tir 249,000 ddng. Tham chi c6 nhimng
san pham TLDT chi ¢6 gid 1a 50,000 dong?.
Céc san pham thudc 14 méi quang cdo, ban
hang trén céc trang mang xa hoi co nhiéu tré
em va thanh nién tham gia nhu Facebook,
Tiktok, Instagram. .. Trong 6 thang cubi nim
2021, c6 54,967 tin bai quang céo, chia sé vé
TLDT, TLNN trén Internet, trong d6 mang
xd hoi Facebook 1 noi tap trung sb luong
tin bai nhiéu nhat (chiém 63,7%), theo sau 13
Tiktok (chiém 31,8%)%. Cac yéu t6 trén lam
tang ty 1& st dung thudc 14 méi trong thanh
thiéu nién. Pay 1a van dé mang tinh thoi su,
lam anh huong nghiém trong dén viéc bao
dam quyén vé stic khoé cua tré em & nudc
ta, d0i hoi can c6 nhimng bién phap cap bach
dé giai quyet.

C6 nhiéu giai phap PCTHTL, nhung tyu
trung lai 12 nham kiém soat, tac dong dén
ngudn cung cip thude 14, va kiém soat, giam
thiéu viéc st dung cac san pham thudc 14. Sy
thanh cong cua cdc blen phéap nay phu thude
nhiéu yéu t6, bao gom tam ly, tinh cach, y
thirc, moi truong séng cua tré em, su phdi
hop gitra cac co quan nha nude véi gia dinh,
nha truong, cong dong... Vi vay, phuong
cham 14 can thyc hién dong thoi nhidu bién
phap gan két trong mot chién luoc tong thé,
mot khung chinh sach toan dién nham kiém
soat, phong, chdng hiéu qua, giam thiéu tac
hai cua thudc 14 & nudc ta.

Cu thé, nhimg bién phép can tién hanh
gom:

- Tang cuong thyc thi Luat PCTHTL
nam 2012, déy manh thanh tra, kiém tra, xi
ly nghiém vi pham, trong do tap trung xu ly
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vi pham dia diém cAm hut thude, vi pham
vé quang céo, khuyén mai va tai tro, kinh
doanh budn ban cac san phém thudc 14 1au;

- Tang manh thué tiéu thyu dic biét dbi
v6i thude 14 dé ngan chin su gia ting sirc
mua thudc 14, han ché thanh nién tiép can
v6i thude 14 gid ré. Thué va gia 1a giai phap
¢6 chi phi thdp nhung mang lai hiéu qua
cao dbi v6i viée giam tiéu dung thudce 14 va
la giai phap phong bénh hitu hi¢u da duoc
WHO va Ngan hang Thé gidi khuyén céo
cac qudc gia can ap dung®;

- Ban hanh chinh sach cAm san xuét, luu
hanh TLDT va cac san phém TLNN tai Viét
Nam dé bao vé thé h¢ tré Viét Nam khoi tac
hai ctia thudce 1a. Bo Y té, WHO va céc t6
chtic y té cong cong déu co cung khuyén céo
nay doi v6i Viét Nam;

- Truyén thong nang cao hiéu biét vé
tac hai ctia thudc 14 va thudc 14 méi va trach
nhi¢m cua cha me, gido vién, tré em trong
viéc phong ngua tré em tiép can va su dung
cac san pham do.

Két luan: St dung thudc 14 6 tac dong
tiéu cuc nghiém trong dén sirc khoé va cac
quyén cua tré¢ em. Vi vay, viecc PCTHTL
cling chinh 1a dé bao dam cac quyén cua tré
em. Véan dé nay da duoc khang dinh va quy
dinh trong nhiéu vin kién phap luat quéc té
ma Viét Nam da tham gia, dac bi¢t 1a CRC
va FCTC, cling nhu trong phap luat Viét
Nam. Su gia ting tinh trang st dung thudc
la trong tré em Viét Nam nhiing nim gan
day dang dat ra yéu cau voi Nha nudc va
xa hoi trong viéc ra soat, thit chat khung
chinh sach, phap luat vé kiém soat thudc 14,
va hoan thién co ché PCTHTL trong thuc té
dé bao dam hiéu qua hon cac quyén cua tré
em va thuc hién cac muc ti€u phat trién bén
vitng ctia dat nudc trong giai doan méi m

32 HealthBridge 2022, Két qua khao sat tai 181 ctia hang tryc tuyén ban TLDT va TLNN tai Ha N¢i va thanh ph6 H6 Chi

Minh tii thang 9/2021 dén thang 3/2022.

33 Fermion and Campaign for Tobacco Free Kids, 2021, Social listening.

34 WHO, 2021, Report on the global tobacco epidemic.

NGHIEN CUU
S8 12 (484) THANG 6/2023 \_|_Ap PHAP ‘15




BAN VE DU AN LUAT

CAC BIEN PHAP BAO BAM AN TOAN CHO KHACH HANG MUA NHA

HINH THANH TRONG TUGNG LAI

Luu Qudc Thai

TS. Khoa Luat Thugng Mai, Trudng Dai hoc Luat TP. H6 Chi Minh.

Théng tin bai viét

Tw khoa: Bao dam an toan, giao dich,
cong trinh xay dung, nha & hinh thanh
trong tuong lai.

Lich s bai viet:

Nhan bai: 17/02/2023
Bién tap: 26/03/2023
Duy¢t bai: 28/03/2023

Article Information

Keywords:  Transaction  security;
transactions; constructions, off-the-plan
housing.

Article History:

Received: 17 Feb. 2023

Edited: 26 Mar. 2023
Approved: 28 Mar. 2023

Tém tit:

Mua ban nha, cong trinh xay dung hinh thanh trong tuong lai la
mot hinh thire giao dich kinh doanh bét dong san dugc chinh thic
quy dinh tir Luat Kinh doanh bét dong san nam 2006. Mac du loai
giao dich ndy di dwoc thira nhan tir nhidu ndm qua, nhung céc co
ché phap 1y dé dam bao an toan cho giao dich, dic biét 1a loi ich
hop phap clia ngudi mua nha van chua duoc quy dinh day da va
chit ch&. Trong bai viét nay, tac gia hé thong hoa, phan tich, danh
gia cac quy dinh cua phap luat hién hanh cling nhu cac quy dinh
trong Du thao Luét kinh doanh bat dong san (sira d6i) vé cac bién
phap bao vé quyén loi hop phap ctia ngudi mua nha ¢ hinh thanh
trong tuong lai véi tu cach 1a khach hang ctua cac doanh nghiép
kinh doanh BDS, chi ra nhitng han ché, bat cap vaduara kién nghi
hoan thién.

Abstract:

Purchasing and selling off-the-plan housing and construction is
a form of real estate business transaction officially regulated by
the Law on Real Estate Business of 2006. Although this type
of transaction has been recognized for several years, the legal
mechanisms to ensure the safety of the transaction, especially the
legitimate interests of the housing purchaser, have not been fully
and strictly regulated. Within this article, the author systematizes,
analyzes, and assesses the current regulations, draft Law on Real
Estate Business (amendment) on measures to protect the legitimate
interests of off-plan housing purchasers of real estate businesses;
gives out a number of shortcomings, and also provides recommendations
for further improvements.

1. Khai quat vé giao dich mua ban bat
dong san hinh thanh trong twong lai

1.1. Khdi ni¢m bét dong san hinh thanh
trong twong lai

Mua ban nha, cong trinh xay dung hinh
thanh trong twong lai (BDS hinh thanh trong

tuwong lai) d3 dugc ap dung tai nhiéu qubc gia
trén thé gi¢i nhu Anh, Uc, Tay Ban Nha,'...
O Viét Nam, giao dich mua ban BDS hinh
thanh trong twong lai dugc ghi nhan tur Luat
Nha ¢ nam 2005, nhung Luat nay khong co
dinh nghia vé nha & hinh thanh trong tuong

1 Vi du: xem ANZ, Buying off the plan: pros and cons and how to pay your deposit, https://www.anz.com.au/personal/
home-loans/tips-and-guides/buying-off-the-plan-pros-and-cons/#:~:text=0ff%20the%20plan, What%20is%20buying%20
off%20the%20plan%3FE rather%20than%20the%20finished%20product, truy cap ngay 19/4/2023.
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lai’>. Sau d6, Luat KDBDS nam 2006 quy
dinh: “Mua bdn nha, cong trinh xday dung
hinh thanh trong twong lai la viéc mua ban
nha, cong trinh xdy dung ma tai thoi diém
ky hop dong, nha, cong trinh xdy dung dé
chwa hinh thanh hoac dang hinh thanh theo
ho so du an, thiét ké ban vé thi cong va tién
dé cu thé™. Nhu vay, Luat KDBPS nam
2006 1a van ban phap luat dau tién chinh
thuc gidi thich nha, cong trinh xay dung
hinh thanh trong tuong lai thong qua viéc
16ng ghép véi giai thich thuat ngit “mua
ban nha, cong trinh xay dung hinh thanh
trong tuong lai”.

binh nghia “Nha, cong trinh xay dung
hinh thanh trong tuong lai” 1an dau dugc giai
thich riéng tai khoan 4 Diéu 3 Luat KDBDS
nim 2014 (thay thé Luat KDBDS nam 2006),
ngay sau giai thich vé “nha, cong trinh xay
dung c6 san”. Cu thé, “Nha, cong trinh xdy
dung hinh thanh trong twong lai 1a nha,
cong trinh xay dung dang trong qua trinh
xdy dung va chua dugc nghiém thu dua vao
sir dung”. Py la nhiing cong trinh chua thé
st dung boi viéc xay dung chua hoan thanh
va dang trong qué trinh dau tu xdy dung &
bat ky mot giai doan nao d6. Khai niém nay
giéng v6i khai niém BPS hinh thanh trong
tuong lai (off-plan property) ¢ cac nudc?.

1.2. Nhitng riii ro tiém dn tir vigc mua
nha ¢ hinh thanh trong twong lai

1.2.1. Khdi quat mua ban nha o hinh
thanh trong twong lai

Phap luat hién hanh khong c6 dinh nghia
vé mua ban BDS néi chung (nha & noi riéng)
hinh thanh trong tuong lai ma chi c6 giai

BAN VE DU AN LUAT

thich vé nha, cong trinh xay dung (bao gdbm
ca nha &) hinh thanh trong tuong lai nhu da
trinh bay & trén. Tuy nhién, néu moé phong
dinh nghia cua Luat KDBDS nam 2006 (da
hét hi¢u Iyc) vé mua ban nha, cong trinh xay
dung hinh thanh trong tuong lai va can cu
vao dinh nghia ctia Luat Nha ¢ nam 2014 vé
nha ¢ hinh thanh trong tuong lai thi chung ta
c6 thé két luan: “Mua bdan nha ¢ hinh thanh
trong twong lai la viéc mua ban nha o ma tqi
thoi diém ky hop dong, nha & dang trong qua
trinh dau tw xdy dwng va chira dwoc nghiém
thu dwa vao sw dung”.

C6 thé néi, kinh doanh BDS hinh thanh
trong tuong lai dugc coi 1 “quyén” ctia chu
dau tu du an BDS. Theo quy dinh tai khoan
1 Diéu 54 Luat KDBDS nam 2014: “Chu
dau tw dw an BDS ¢6 quyén ban, cho thué,
cho thué mua nha, cong trinh xay dung hinh
thanh trong twong lai”. Nhu vdy, mua ban
nha ¢ hinh thanh trong tuong lai dugc coi la
mot “hinh thire” kinh doanh ctia chii dau tu
du an nha 6.

So v6i hinh thirc kinh doanh nha & c6
san, mua ban nha ¢ hinh thanh trong twong
lai c6 nhidu “wu diém” dac biét. Thir nhdt, vé
phia cha dau tu thi day khong chi 1a mot hoat
dong kinh doanh ma con 1a hinh thic huy
dong von boi hang héa ma ho ban chua co
trén thuc té va so tién “ang trudc” tir khach
hang s& duoc st dung dé phat trién chinh
BDS trong hop dong mua ban voi khach
hang. Hinh thirc nay c¢6 nhiéu wu diém so
v6i vay von tir cac t chirc tin dung boi chu
dau tu khong phai tra 13i cling nhu da xac
dinh duoc khach hang cho minh nén khong

2 Khodn 1 biéu 39 Luat Nha & ndm 2005 c6 quy dinh: “Trudng hgp cha dau tu huy dong von tii tién ting trudc clia ngudi
¢6 nhu cdu mua hodc thué nha & thi chi dugc 4p dung trong truong hop thiét ké nha ¢ da dugc phé duyét va da dugc xay
dung xong phan moéng. Téng s6 tién huy dong trudc khi ban giao nha & cho ngudi c6 nhu cau khong duge vugt qud 70% gid

tri nha & ghi trong hgp dong”.
3 Khoan 8 biéu 4 Luat KDBDS nam 2006.

4 Xem Cambrige Dictionary, off-plan, https://dictionary.cambridge.org/dictionary/english/off-plan, truy cip ngay

19/4/2023.
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phai ban tdm vé dau ra cho san pham. Thi
hai, vé phia khach hang (ngudi mua), viée
mua nha hinh thanh trong tuong lai giup ho
giam bét ap lyuc vé tai chinh vi ho duoc thanh
toan nhiéu 1an theo tién d6 thuc hién dy an
va gid ca BPS (nha 6) cling “mém” hon so
v6i nhitng san pham c6 san trén thue té. Vi
vay, cho phép mua ban BPS (bao gdm nha
¢) hinh thanh trong tuong lai 1a mot trong
nhing giai phap dé thuc day giao dich BDS
va tao diéu kién cho thi truong BDS phat
trién nhanh chong.

1.2.2. Rui ro twr viéc mua nha o hinh
thanh trong tuong lai

Bén canh nhirng diém tich cuc néu trén,
hinh thic mua ban nha ¢ hinh thanh trong
tuong lai ciing ¢6 nhiéu han ché nhat dinh,
dac biét 1a nhitng rui ro cho nguoi mua. Cu
the:

(i) Mat tién nhung khong nhin dwoc
nha

Pay 1a rai ro 16n nhat ddi voi nhing
nguoi mua nha hinh thanh trong tuong lai.
Vi day 1a kiéu “mua nha trén gidy” hay con
goi 12 mua “laa non” nén san pham cé thé
khong hinh thanh. Bén canh nhiing 1y do
bat kha khang (nhu khing hoang kinh té,
thién tai,... hiém khi xay ra) thi thuc té da
c6 khong it truong hop chu dau tu “6m” tién
ctia khach hang bo trén ma khong thuc hién
du an hoac Iira dao bfmg cach ban mot can
nha cho nhiéu nguoi khac nhau. Ngoai ra,
truong hop chi déu tu ¢6 nhimng vi pham
phép luat trong qué trinh thuc hién du an

(nhu xay dung khong ding véi gidy phép)
thi khach hang ciing c6 thé khong nhan dugc
san pham du d3 tra tién’. Hau qua dé lai 1a
nhiéu khach hang bi méat mot khoan tién 16n
vbn phai tich cép trong mot thoi gian dai
mai c6 duge hodc la phai “ganh” khoan vay
ngan hang phai tra 13i va no goc®.

(ii) Khong dwgc nhin nha theo ding
tién d9 va chat lwong nhwr di théa thuin

Day la tinh trang phd bién ddi véi nhiing
du an BDS c¢6 thuc hién hinh thirc ban nha
hinh thanh trong tuong lai. Viéc cham ban
giao nha cho khach hang theo tién do cam
két co thé xudt phat tir nhiéu nguyén nhan
khac nhau. Thiéu von va khong huy dong du
vbn dé thyc hién dy an 1 nguyén chinh cua
cua loai vi pham nay. Tuy nhién, khong it
trudng hop chu dau tu ¢b tinh chiém dung
von ciia khach hang dé dau tu dan trai nhidu
dy 4n cung mot lac hodc su dung vbn cho
cac muyc dich ca nhan khién khong dy an
nao cé thé hoan thanh dang tién do cam két.
Loai vi pham nay ciing gy ra nhiéu thiét hai
vé kinh té, gay kho khan cho doi song cua
khach hang khi ho phai tra tién thué nha cho
thoi gian chd nhan nha theo hop dong’.

Ngoai ra, trén thuc té, dé 16i kéo khach
hang tham gia giao dich, nhiéu chu dau
tu dd quang c4o san pham co6 chét luong
khéc véi san pham s& ban giao cho khach
hang voi mac “can h cao cip” hay san
pham “5 sao”... Tuy nhién, nhiéu truong
hop nha & dugc ban giao cho khéch hang
bi trdo doi nguyén vat li€u ndi that va

5 Chéng han nhu mot s khich hang dit mua cin ho & cdc ting xay dung vugt phép trong tda nha 8B Lé Truc, Ha Noi.
Theo quyét dinh ctia cic co quan chiic nang thi phan x4y dung vugt phép nay sé bi thdo d&. Piéu nay dong nghia véi nhiing
khéch hang da ting tién trude theo hinh thiic mua nha hinh thanh trong tuong lai sé khong nhén dugc nha. Du ho ¢6 thé
nhan lai tién tng trudc nhung thiét hai vé€ kinh t€ la kho tranh khoi. Ngoai ra, viéc thdo d& phan xay dung sai phép sé co
nhiing anh hudng nhét dinh dén chét lugng phan cong trinh con lai. Xem thém: Vneconomy (2016), Cht va khach du an 8B
Lé Truc cung “kéu ctiv”, https://vneconomy.vn/chu-va-khach-du-an-8b-le-truc-cung-keu-cuu.htm, truy cap ngay 20/4/2023.
6 Xem thém: D6 Tra Giang (2016), Mua cin ho du 4n... ltta — Ai bdo vé nguoi déan, http://www.sggp.org.vn/

xahoi/2015/10/399957/, truy cap luc 21 git 25 ngay 17/4/2023.

7 Xem thém: Dinh Dén (2016), Mét moi v6i du an chdm ban giao cin ho, http://tuoitre.vn/tin/kinh-te/20160408/met-moi-
voi-du-an-cham-giao-can-ho/1080817.html, truy cap ngay 17/4/2023.
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khong c6 nhitng tién ich thé hién trong
cdc cin nha mau nhu quang cdo ctia chi
dau tu trudc d6. Pay 1a loai vi pham vé
chit lugng hang hoéa BPS ma khach hang
rat kho va rat it khi yéu cau chu dau tu boi
thuong thiét hai cho minh®.

(iii) Khong dwoc cap gidy chirng nhéin
quyén s6 hiru nha trong thoi han quy dinh
cia phap luat

Gidy chung nhan (GCN) quyen s¢ hitru
nha c6 ¥ nghia rit quan trong ddi véi chu so
hitu (khach hang mua nha) vi n6 1a chung
thu phap 1y xac nhan quyén sé hitu nha &
ctia ho. C6 GCN quyén so hitu ciing 1a mot
trong nhitng diéu kién quan trong dé thuc
hién quyén ddi v6i nha ¢ cua minh. Trude
day, khoan 3 Didu 50 Nghi dinh s6 71/2010/
ND-CP da c6 quy dinh: “Chi dau tw ¢é
trach nhiém lam thu tuc dé nghi co quan
nha nwée c6 tham quyén cap GCN quyén
sir dung dat, quyén sé hitu nha & va tai san
khéc gan lién véi ddt cho nguoi mua trong
thoi han 50 ngay, ké tir ngay ban giao nha ¢
cho nguwoi mua nha, trie truong hop nguoi
mua nha tw nguyén lam thii tuc dé nghi cdp
GCN”. Theo khoan 7 Diéu 26 Luat Nha ¢
nam 2014: “Trong thoi han 50 ngay, ké tir
ngay ban giao nha ¢ cho ngwoi mua hodc ké
tir thoi diém bén thué mua da thanh toan di
tién theo théa thudn thi phai lam thu tuc dé
nghi co quan nha mede cé tham quyén cap
GCN cho nguoi mua, nguoi thué mua nha
o, trir truong hop nguoi mua, thué mua tw
nguyén lam thii tuc dé nghi cap GCN”.

Tuy nhién, cac quy dinh trén vi nhiing ly
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do nhat dinh da khong duoc nghiém tic thuc
hién trén thyuc té. Nhiéu truong hop ngudi
mua nha & thuong mai da nhan nha & nhiéu
nim nhung van khong nhan dugc GCN
quyén sé hiru nha®. Nguyén nhan chinh 1a
do chu dau tu chd dén khi ban hét (hodc gan
hét) s6 nha & trong mot du 4n méi tién hanh
cac thu tuc lam GCN cho thuan tién. Ciing
c6 thé xudt phat tir nguyén nhan chu dau tu
c6 nhing vi pham trong qua trinh dau tu xay
dung nha & (nhu xay vuot phép, khong ding
gidy phép,...) ma chua c6 hanh dong “khic
phuc” theo yéu cau ctia co quan nha nudc co
thim quyén nén khong thé thyc hién tha tuc
hoan cong dé cap GCN quyén sé hitu.
2. Cac bién phiap mang tinh “phong
ngira” dé dam bao loi ich hop phap cia
khach hang mua nha ¢ hinh thanh trong
twong lai

Day 1a cac bién phap dugc dung dé ngin
chan hay giam thiéu kha ning xay ra riii ro
va giam thiéu kha ning gy thiét hai cho
khach hang khi chu du tu khong ban giao
nha hodc ban giao nha khong ding thoi han
d3 thoa thuan trong hop dong. Thuyc té cho
thdy, viéc phong ngira bao gio cling dem lai
hiéu qua cao, v&i chi phi thdp hon so véi viée
khic phuc hau qua. Céc bién phap mang tinh
phong ngira dé bao vé quyén loi ciia khach
hang khi mua nha ¢ hinh thanh trong tuong
lai dugc quy dinh trong Luat KDBDS ndm
2014 gdm: Bién phap bao lanh cua ngan
hang thuong mai (NHTM); Bién phap bao
vé quyén va loi ich cua khach hang thong
qua quy dinh vé “thanh toan” trong mua ban

8 Dién hinh la vy tranh chép gitia khdch hang Nguyén Thi Binh va Cong ty Bitexco vé chit lugng can ho The Manor.
Vu tranh chdp nay kéo dai nhiéu ndm nhung van chua giai quyét xong. Xem thém: C.Mai (2013), 6 nim van chua xt
xong vu tranh chép cin ho The Manor, http://chuyentrang.tuoitre.vn/TTC/Index.aspx? ArticleID=565544&ChannelID=204

,20/4/2023.

9 Trong nam 2013, theo BY Tai nguyén va Moi truong, thanh phé Ha Noi ¢6 gan 170.000 thiia dat va 500.000 cin hd chua
6 s6 do. Cu thé, tai chung cu cao cdp s6 15-17 Ngoc Khanh (Ba Dinh), The Manor (Tt Liém), Golden Westlake (Ba Dinh),

Ciputra (Tay Ho), khu nha thép tAng Dai M6 (Tu Liém)..

.»sau 5 ndm don dén &, ngudi dan van chua dugc cdp s6 do. Xem

thém: Thu tudng yéu ciu sém lam s8 do nha dét, chung cu, http://www.vietnamplus.vn/thu-tuong-yeu-cau-som-lam-so-do-

nha-dat-chung-cu/197401.vnp, truy cip ngay 20/4/2023.
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nha ¢ hinh thanh trong tuong lai; Bién phap
kiém soat viéc sir dung tién Gng trude thong
qua nghia vu cta chu dau tu “sir dung dung
muc dich tién tmg trudc ctia khach hang”.

2.1. Bién phap bdo lanh cia ngin hang

Theo Diéu 56 Luat KDBDS nam 2014,
van dé bao 1anh néu trén duoc quy dinh cu
thé nhu sau:

“l. Chu dau tw dw én BDS trudc khi
ban, cho thué mua nha o hinh thanh trong
twong lai phai dwoc NHTM co du nang luc
thyc hién bao lanh nghia vu tai chinh cua
chii dau tw doi véi khdch hang khi chi dau
tw khéng ban giao nha & theo ding tién dé
dd cam két véi khdach hang.

Ngdn hang Nha nudc Viét Nam céng bo
danh sach NHTM co6 du nang lyc thuc hién
bao lanh trong kinh doanh BDS hinh thanh
trong twong lai.

2. Pham vi, diéu kién, ndi dung va phi
bao lanh do cac bén thoa thugn nhung phai
bao dam thuc hién trach nhiém cua bén bdo
lanh quy dinh tai khoan 3 Piéu nay va phai
dwoe Igp thanh hop dong. Chi dau tw c6
trach nhiém giri ban sao hop dong bdo lianh
cho bén mua, bén thué mua khi ky két hop
dong mua, thué mua.

Hop dong bao lanh c6 thoi han cho dén
khi nha o dwoc ban giao cho bén mua, bén
thué mua.

3. Truong hop chii dau tw khong thiee
hién ban giao nha o theo tién d¢ di cam két
va bén mua, bén thué mua co yéu cau thi
bén bao lanh c¢é trach nhiém hoan lai s6 tién
g triede va cdc khoan tién khdc cho khéch
hang theo hop dong mua bdn, thué mua nha
& va hop dong bdo lanh da ky két.

4. Viéc bao lanh trong ban, cho thué
mua nha o hinh thanh trong twong lai thuc
hién theo quy dinh tai Piéu nay va quy dinh
ciia phdp ludt vé bao lanh”.
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Trén co sé nay, Thong tu sb 07/2015/
TT-NHNN ngay 25/6/2015 (da dugc sua
d6i, bo sung boi Thong tu sb 13/2017/TT-
NHNN ngay 29/9/2017) cua Ngan hang Nha
nude di co nhitng quy dinh cu thé vé van dé
bdo lanh ngan hang néu trén. Theo do, Ngan
hang Nha nudc cong bd danh sach NHTM
c6 du nang lyc thyc hién bao lanh nha ¢ hinh
thanh trong tuong lai. NHTM s€ xem xét,
quyét dinh cap bao lanh cho chu dau tu khi
c6 thoa thuan va Dy an cta chii dau tu déap
tmg du cac diéu kién ciia BDS hinh thanh
trong tuong lai dugc dua vao kinh doanh
theo quy dinh tai Diéu 55 Luat KDBDS. S6
tién bao lanh cho mot dy 4n nha ¢ hinh thanh
trong tuong lai tdi da bang tong sb tién chu
dau tu dugc phép nhan Gng trude cua bén
mua theo quy dinh tai Diéu 57 Luat KDBDS
va cac khoan tién khac chu dau tu c6 nghia
vu phai hoan lai cho bén mua theo hop dong
mua, thué mua nha ¢ da ky két khi dén thoi
han giao, nhan nha da cam két nhung chu
dau tu khong ban giao nha ¢ cho bén mua;
Trong thoi han 5 ngdy lam viéc ké tir ngdy
nhan dugc hop dé)ng mua, thué mua nha &,
NHTM cin ct hgp dong mua, thué mua nha
& va thoa thuan cap bao lanh dé phat hanh
cam két bao linh cho bén mua va giri dén
dia chi ctia bén mua; Cam két bao l1anh duoc
phat hanh dudi hinh thuce thu bao 1anh theo
quy dinh cta phap luat.

Vén dé bao lanh ddi véi viéc kinh doanh
BDS hinh thanh trong twong lai 1a diém méi
ctia phap luat kinh doanh BDS. Quy dinh vé
bao lanh nay nham muc dich bao vé quyén
lgi chinh dang cua khéach hang trudce nhitng
rui ro khi mua nha, cong trinh xay dung (dac
biét 1a nha ¢) hinh thanh trong tuong lai. Tuy
nhién, quy dinh mdi nay can phai co thoi
gian dé kiém ching hiéu qua cta no trong
khi bat cap cua phap luat da boc 16 khi qua
viéc Ngan hang Nha nuéc phai diéu chinh



quy dinh ndy sau 2 nim ban hanh (sira d6i
Thong tu s6 07/2015/TT-NHNN bai Thong
tu s& 13/2017/TT-NHNN). Thuc té, nhiéu
chi dau tu da khong nghiém tic thuc hién
thu tuc bao lanh cho khach hang voi nhiéu
Iy do khac nhau'®. Biéu nay c6 thé khién cho
quy dinh vé bao lanh néu trén khéng c6 ¥
nghia thuc tién.

Bén canh do, xét & goc do phap ly thi
quy dinh vé bao lanh ngén hang néu trén van
con mot sd vin dé can lam ro:

Thir nhat, nghia vy tai chinh ma chu dau
tu dugc ngan hang dam bao theo quy dinh
ciia Ngan hang Nha nudc chi 1a “tién Gng
trude” cua khach hang. Trong khi d6, theo
quy dinh tai Diéu 56 Luat KDBDS thi khoan
tién ma ngan hang bao 1anh c6 thé phai chi
tra thay cho chu dau tu khong chi 13 tién tng
trude bodi nd ¢6 “khoan tién khac”, c6 thé 1a
tién phat hop dong, tién boi thudng (néu c6).

Thir hai, nghia vu dugc bao lanh bdi
ngan hang c6 dugc thuc hién ddi vai tat ca
cac truong hop mua nha hinh thanh trong
tuong lai hay khong? Theo khoan 3 Piéu 56
Luat KDBDS va diém b khoan 1 Diéu 12
Thong tu s6 07/2015/TT-NHNN thi rd rang
ngan hang chi bao lanh nhitng nghia vu co6
thoa thuén trong hop dong mua ban nha.
Diéu nay c6 nghia 13, néu du 4n BDS duoc
ngan hang cam két bao lanh nhung trong hop
dong mua ban nha ddi véi khach hang nao
d6 do “so suat” ma khong c6 thoa thuan vé
nghia vy nay thi quyén loi ctia khach hang
cling khong dugc dam bao.

Thir ba, thoi diém phat sinh nghia vy
bao 1anh cta ngan hang 13 thoi diém nao: bat
dau tir thoi diém ky két hop dong bao lanh
hay tir thoi diém ngan hang c6 thong bao
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chinh thtrc cho chu dau tu vé viée chép nhan
bao lanh ddi voi du an BDS? Day 1a diéu rat
quan trong boi trén thyc té, cac chu dau tu
du 4n nha ¢ thudng nhan tién Gng trude tir
khach hang ngay sau khi du an dugc cong
b6 duéi hinh thirc “tién dat chd”, “tién dat
coc” vi Iy do chua du diéu kién ky hop dong
mua ban nha hinh thanh trong twong lai. Cac
khoan tién nay hau nhu khong c6 gi6i han do
phap luat khong cé quy dinh cu thé.

Thit twr, thoi diém ky két hop dong bao
lanh 14 thoi diém nao, trude hay sau khi cha
dau tu ky hop ddong mua ban nha hinh thanh
trong tuong lai v&i khach hang? Theo khoan
1 Bidu 56 Luat KDBDS, hop dong nay phai
ky trudc khi chii dau tu ky hop dong ban nha
nhung Théng tu s6 07/2015/NHNN dudng
nhu ¢6 quy dinh nguoc lai (diém b khoan
1 Piéu 12)"". Quy dinh cta Ngan hang Nha
nude cling cé ly khi nghia vy bao lanh phai
la mot (hodc nhirng) nghia vu da dugc xac
dinh cu thé (trong trudng hop nay 1a nghia
vu trong hop ddng mua ban nha giira chii dau
tu voi khach hang cu thé). Néu bat cap nay
khong dugc lam rd ma thuc té co phat sinh
tranh chap thi rat kho giai quyét va quyén loi
cua khéach hang kho dugc dam bao.

Thir nam, thoi diém két thac hop dong
bao lanh (hoac nghia vu bao lanh) dugc quy
dinh chua théng nhat va khong phu hop.
Theo khoan 2 Diéu 56 Luat KDBDS: “Hop
dong bao lanh cé thoi han cho dén khi nha ¢
duwoc ban giao cho bén mua, bén thué mua”
() trong khi Thong tu s6 07/2015/TT-NHNN
quy dinh: “Cam két bao lanh trong bdn, cho
thué mua nha ¢ hinh thanh trong twong lai
phai co hiéu lyc dén thoi diém it nhdt sau 30
ngay ké tir ngay ban giao nha cho bén mua,
bén thué mua nha o theo thoa thudn cua chu

10 Xem thém Minh Tudn (2018), Dy 4n phai cé ngin hang bdo lanh: luit c6 ciing nhu khong, https://tapchitaichinh.vn/
thi-truong-tai-chinh/du-an-phai-co-ngan-hang-bao-lanh-luat-co-cung-nhu-khong-145374.html, truy cap ngay 09/3/2021.
11 Xem thém: Bui Diic Giang, Bao lanh nha & du dn: khdc biét gitia luat va thong tu, Thoi bdo Kinh té€ Sai gon, http://www.
thesaigontimes.vn/133340/Bao-lanh-nha-o-du-an-khac-biet-giua-luat-va-thong-tu.html, truy cap ngay 20/4/2023.
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dau tw véi bén mua, bén thué mua nha &.
Nhu vay, dén sau khi d3 nhan ban giao nha
va hop dong hop dong bao lanh chim dut
thi cac nghia vu tai chinh cta cha dau tu ddi
v6i khach hang ma chua thyc hién duoc sé
khong dugc dam bao. Gan day, Thong tu
s6 11/2022/TT-NHNN dugc ban hanh ngay
30/9/2022 (c6 hi¢u luc tur 01/4/2022) thay
thé Thong tu s6 07/2015/TT-NHNN, Thong
tu s6 13/2017/TT-NHNN di giai quyét duoc
mot s6 bat cAp néi trén nhung van con ton tai
mot sb han ché.

Thir sau, trong trudong hop ngan hang
bdo lanh cho du 4an BDS d6t ngdt 1am vao
tinh trang kho khan, tham chi 1a pha san thi
quyén lgi hop phép ciia ngudi mua nha s&
ra sao? Day 1a diéu hoan toan co thé xay ra
trong diéu kién kinh té thi truong boi viéc
danh gia mot chu dau tu c6 kha nang thyc
hién du an ding tién do, st dung tién ung
trudc ding muc dich hay khong 1a do chinh
ngan hang bao 1anh thuc hién.

Ngoai ra, mot vin dé quan trong lién
quan dén bién phap bao lanh cta ngan hang
la phi bao lanh. Phap luat hién hanh khong
dat ra “khung phi” theo gia tri du an ma dé
cho cac bén thoa thuan. Tuy nhién, trong bat
ct truong hop nao thi doanh nghiép kinh
doanh BPD ciing phai tén thém mot khoan
chi phi va khoan tién nay chic chin s& duoc
hach toan vao gia thanh BDS. Gid cd nha ¢
vi vay s& tang thém, tir d6 s& gay nhiéu kho
khin cho doi séng xa hoi.

Trén thé gi6i, vin dé bao lanh cta ngan
hang d6i voi viéc ban nha hinh thanh trong
tuong lai ciing di duoc 4p dung & mot sd
qudc gia'?. Ngoai ra, & cac nude con co giai
phap tuong tu khac 1a nghia vu cua chi dau

tu co thé duoc bao dam boi cong ty bao
hiém. Néu chu dau tu khong thé hoan tra lai
tién cho khach hang thi cong ty bao hiém
s& ¢o trach nhiém hoan tra toan b tién ung
trude cho khach hang trong 30 ngay ké tir
khi nhan duoc yéu cau’®. Pay la phuong thirc
ma Nha nudce nén can nhéic dua vao quy dinh
cua phap luat dé thuc hién nham da dang cac
hinh thirc bao vé cho ngudi mua nha.

Nhu da néu ¢ trén, viéc thuc hién quy
dinh vé bao lanh déi véi cac chu dau tu ¢ Viét
Nam phan 16n khong dugc thuc hién nghiém
tac. Nguyén nhan l1a do nang luc tai chinh
clia cic t6 chic kinh té trong nuéc khong
cao, ho ludn phai tim cach huy dong von dé
thue hién du 4n nén khong thé co tién nhan
rdi k¥ qui cho céc to chire tin dung dé duoc
bao lanh nghia vu ctia minh ddi véi khach
hang. Tinh trang khing hoang trai phiéu
BDS trong thoi gian gan day 1a minh ching.
Tuy nhién, nguyén nhan siu xa cia van d¢
nay 1a do quy dinh khong hop 1y vé ning luc
tai chinh ddi véi cac chit du tu du 4n BDS,
Theo quy dinh hién hanh thi ho chi can “co
von cha so hitu khong thap hon 20% tong
von dau tu dbi véi du an c6 quy mo sir dung
dat dudi 20 ha, khong thap hon 15% tong
von dau tu dbi véi du an co quy mo sir dung
dat tir 20 ha tré 1én” thi duoc coi 1a ¢6 ning
luc tai chinh dé thuc hién du an (Piéu 14
Nghi dinh s6 43/2014/ND-CP; khoan 2 Diéu
2 Nghi dinh s6 02/2022/ND-CP). Phan von
con lai ho c6 thé huy dong tir nhiéu ngudn
khac nhau. Su bat hop 1y cang 16n hon khi
phap luat khong quy dinh 13 14 ti 18 von néu
trén duoc ap dung ddi voi mot hay nhidu dy
an. Diéu nay dan dén viéc mot sb chu dau
cing mot lac trién khai nhiéu du 4n nhung
chi c6 mot ngudn von duy nhat dap ung du

12 Maria Lusia Castro, Off-plan property bank guarantees and Insurance Policies, Off-Plan Property Bank Guarantees and

Insurance Policies | CostaLuz Lawyers, truy cap ngay 20/4/2023.

13 Maria Lusia Castro, tldd.
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diéu kién thuc hién mot du an nhung lai dua
vao bao céo tai chinh dé ching minh ning
luc cho nhiéu dyu 4n khac nhau'*. Day 1a mdt
trong nhitng nguyén nhan chinh dan dén tinh
trang du &n treo hoac cham tién do khi chu
dau tu khong huy dong dugc von.

2.2. Bién phap qudn ly ciia Nha nuwdc

Theo khoan 2 Diéu 55 Luit KDBDS
nam 2014: “Truwdc khi ban, cho thué mua
nha ¢ hinh thanh trong twong lai, chi dau
tw phai co van ban thong bdo cho co quan
quan Iy nha & cdp tinh vé viéc nha ¢ di diéu
kién dwoc ban, cho thué mua.

Trong thoi han 15 ngay ké tir ngay nhdn
diege théng bdo, co quan quan Iy nha ¢ cdp
tinh ¢é trach nhiém tra 16i bang van bdn
cho chii dau tw vé nha ¢ di diéu kién duoc
ban, cho thué mua; truong hop khong du
diéu kién phdi néu ré 1y do”. Theo diém b
khoan 2 Piéu 19 Nghi dinh 99/2015/ND-
CP ngay 20/10/2015: “Truong hop ky hop
do”‘ng mua ban, thué, thué mua nha o hinh
thanh trong twong lai ma thu tién tra trude
cua nguoi mua, thué, thué mua nha o theo
quy dinh tai khoan 3 Piéu 69 ciia Ludt Nha &
thi phdi tudn thii cdc diéu kién va hinh thirc
mua, thué, thué mua nha o hinh thanh trong
twong lai theo quy dinh ciia phdp ludt vé
kinh doanh BDS.

Chii dau tw phdi ¢6 van ban giri S¢ Xdy
dung noi ¢6 nha & kém theo gidy to chirng
minh nha & c¢é di diéu kién dwoc ban, cho
thué mua theo quy dinh tai khoan 1 Piéu 55
cua Ludt KDBDS...

Trong thoi han 15 ngay, ké tir ngay nhdn
diege ho so dé nghi ciia chii dau tw, S¢ Xdy
dung phdi kiém tra ho so; néu hé so cé di
gidy to theo quy dinh tai diém nay thi S6 Xady
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dung phai co van ban thong bao nha o du
diéu kién dwoc ban, cho thué mua gui chu
dau tw; néu ho so chiea c6 du gidy to theo
quy dinh thi phai co van ban néu ro ly do.
Truwong hop chii dau tw da giri ho so nhung
qud thoi han quy dinh tai diém nay ma Sé
Xdy dung khong co van ban thong bao va
nha ¢ dé da di diéu kién duoc ban, cho thué
mua thi chit dau tw dwoc quyén ky hop dong
mua ban, cho thué mua nha ¢ hinh thanh
trong twong lai nhung phai chiu trach nhiém
vé viéc ban, cho thué mua nha ¢ nay; S Xay
dung phdi chiu trach nhiém vé viéc thong
bao hodc khong co van ban thong bao nha ¢
du diéu kién dwoc ban, cho thué mua sau khi
nhdn dwoc ho so dé nghi cua chu dau tr”.

Céc quy dinh trén cho thdy, So Xay
dung 13 co quan c6 tham quyén quyét dinh
chi dau tw du 4n nha & c6 du diéu kién duge
ban nha hinh thanh trong tuong lai hay
khong. Quyét dinh ctia S& Xay dung dua
trén cac diéu kién dbi véi du an duoc quy
dinh tai khoan 1 Diéu 55 Luat KDBDS nam
2014. Nhin chung, xét vé mit tha tuc thi
quy dinh trén vira ddm bdo viéc chu dau tu
dap tng cac kién ban nha hinh thanh trong
twong lai dé bao vé loi ich hop phap cua
khach hang, dong thoi ciing linh hoat vira
du cho cac chu dau tu huy dong von trong
truong hop So Xay dung khong tra 161 trong
thoi han phéap ludt quy dinh.

Tuy nhién, yéu cau vé du 4n co di diéu
kién ban nha hinh thanh trong tuong lai con
¢6 diém chua logic. Cu thé, bao lanh cua
ngan hang la mot diéu kién nhung lai khong
nam trong cac yéu cau ma So Xay dung
xem xét dé quyét dinh c6 duoc ky hop dong
mua ban nha hay khéng (khoan 1 Piéu 55

14 Xem thém: Ngoc Cuong - Hong Khanh (2023), Céc dai gia bat dong san nao dang trién khai cting lic hang chuc dy an
nghin ti?, https://vietnamnet.vn/bat-dong-san-khat-von-loat-doanh-nghiep-do-dang-hang-chuc-du-an-nghin-ty-2108654.

html, truy cip ngay 21/4/2023.
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Luat KDBDS nidm 2014). Thuc té di c6
truong hop So Xay dung mdt dia phuong
quyét dinh hiy xac nhan du diéu kién ban
nha hinh thanh trong twong lai d6i voi mot
du an sau khoang 2 nim cong nhan dy an
c6 di diéu kién ban nha véi 1y do 1a cha
dau tu chua duoc td chuc tin dung bao lanh
nghia vu tai chinh. Van dé phap 1y dit ra la
nhitng hop déng mua ban di duoc ky két
v6i khach hang trén co so xac nhan du diéu
kién kinh doanh cua S¢ Xay dung noi trén
s& xir Iy nhur thé nao? Va liéu khach hang c6
dugc an toan khong khi ky hop dong mua
nha dya trén x4c nhén cua S¢ Xay dung
theo quy dinh cta phap luat?"

Ngoai ra, quy dinh trén chi méi cha
trong dén “tién kiém” chir chua quan tam
dén “hau kiém” cic doanh nghiép ban nha
hinh thanh trong tuong lai. Phap luat chua c6
co ché kiém soat dé tranh tinh trang chi dau
tu ban “tring” nha cho nhiéu nguoi nhu da
ting xay ra trén thyc té. Thém nita, trudng
hop chu dau tu di dugce cho phép ban nha
hinh thanh trong tuong lai nhung sau khi da
nhan dugc modt khoan tién ma khong “tich
cuc” thuc hién du an thi quyén loi cta khach
hang ciing bi anh hudng rat 1on.

O cac nudc phét trién, trudng hop chu
dau tu khong c6 hop dong bao lanh cua to
chuc tin dung hodc bao hiém cho khach
hang mua nha hinh thanh trong tuong lai
thi s& khong duoc tryc tiép nhan va sir dung
tién tng trudc cua khach hang. S6 tién
thanh toan trudc nay s& dugc chuyén vao
mot tai khoan phong toa cho dén khi chu
dau tu hoan thanh viéc x4y dung va ban
giao nha cho khach hang'®.

2.3. Quy dinh vé vigc ikng trude tién va
sir dung tién teng trwde ciia khdch hang

Theo Diéu 57 Luat KDBDS nim 2014,
viéc thanh toan trong mua béan, thué mua
BDS hinh thanh trong tuong lai dugc quy
dinh nhu sau:

“1. Viéc thanh toan trong mua ban, thué
mua BDS hinh thanh trong twong lai dwoc
thuc hién nhiéu lan, lan dau khéng qua 30%
gid tri hop dong, nhitng lan tiép theo phdi
phit hop véi tién dé xdy dung BDS nhung
tong s6 khéng qud 70% gid tri hop dong khi
chwa ban giao nha, cong trinh xay dung cho
khach hang; truong hop bén ban, bén cho
thué mua la doanh nghiép cé von dau tw
niede ngodi thi tong sé khéng qua 50% gid
tri hop dong.

Truong hop bén mua, bén thué mua
chua dwoe cdp GCN quyén sir dung dat,
quyén sé hitu nha & va tai san khdc gan lién
Vvéi dat thi bén ban, bén cho thué mua khéong
diege thu qud 95% gid tri hop dong; gid tri
con lgi cua hop déng dwoc thanh toan khi co
quan nha mede cé tham quyén da cap GCN
quyén sir dung dat, quyén sé hitu nha ¢ va
tai san khac gd'n lién véi dat cho bén mua,
bén thué mua.

2. Chi dau tw phdi sir dung tién ing
trudc cua khach hang theo dung muc dich
da cam két”.

Quy dinh trén cho thiy, phap luat
gidi han sb tién ma nha dau tu duoc nhan
trudc tir khach hang theo ty 18 phan tram
gia tri nha va tién do xay dung BDS, ké
ca theo thoi diém cap GCN dé bao vé
loi ich hop phap cho ho. Tuy nhién, quy
dinh trén c6 mot sé van dé can trao déi
thém nhu sau:

Thir nhat, phap luat chua lam ro duoc
viéc tng tién thé nao 13 “phdi phii hop véi

15 Xem thém: Vi Lé - Quynh Trang (2022), Vi sao hon 750 cén biét thy bi hlty cong nhan “da diéu kién ban”, https://
vnexpress.net/vi-sao-hon-750-can-biet-thu-bi-huy-cong-nhan-du-dieu-kien-ban-4537087.html, truy cap ngay 21/4/2023.

16 Xem: Maria Lusia Castro (tldd).
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tién do xdy dung BDS”. Vi vy, trén thuc té
khong it chu dau tu vAn con ap dung hinh
thire ing tién theo thoi gian boi vi ho 1ap luan
réng, tién do xay dung BDS dugc thuc hi¢n
theo cac khodng thoi gian nay. K& hd nay c6
thé tao diéu kién cho cac doanh nghi¢p nhan
tién trudc cua khach hang nhung lai khong
thuc hién du an theo tién do da duoc phé
duyét, tir d6 quyén loi ctia khach hang kho
dugc dam bao.

Thir hai, nhu da phan tich ¢ trén, bén
canh tién ung trude bi giéi han theo hop
d6ng mua ban nha hinh thanh trong twong
lai, cac chu dau tu dy 4n nha ¢ thuong nhan
tién ung trude tir khach hang khi dy an duoc
cong bd dudi hinh thirc “tién dat chd”, “tién
dit coc” dé dam bao giao két hop dong. Cac
khoan tién nay phap luat khong c6 quy dinh
cu thé nén thuc té hoan toan c6 thé “bién
tudng” thanh “tién tng trudc”. Bat cap nay
khién cho quy dinh gi6i han vé sé tién tng
truée noi trén co thé khong con y nghia
thuc té.

Thir ba, co ché kiém soat chii dau sir
dung tién ung trudc cua khach cé dung
muc dich hay khong hoan toan khong
duoc quy dinh. Su thiéu sot nay cong voi
co ché cho phép thanh toan bang tién mat
trong kinh doanh BPS d tao diéu kién cho
cac chu dau tu dy 4n nha ¢ “tuy nghi” st
dung tién Gng trudéc ma chi c6 ho moi biét
dugc muc dich su dung. Pay la nguyén
nhan co ban dan dén tinh trang cac du an
BDS cham tién d6 va nghiém trong hon 1a
dy an “lira” ma ¢ d6, chu dau chiém dung
tién Ung trudc ciia khach hang cho muc
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dich ca nhan cua minh'’.

Thir tir, ¢6 su phan biét doi xu giita
nha dau tu trong nudc va doanh nghiép
c6 von dau tu nudc ngoai trong viéc ung
trudc tién cua khach hang. T6 chirc kinh
té trong nudc c6 thé ung trude dén 70%
gia tri nha ¢ theo hgp dong dén trude thoi
diém ban giao nha nhung doanh nghiép co
von dau tu nude ngoai chi dugc nhan tdi
da 50%. Su khac biét nay tat nhién ciing
¢ 1y do 1a nha lam luat mong mudn nha
dau tu BPS c6 vén nude ngoai phai mang
nhiéu tién vao Viét Nam dé dau tu chu
khong nén Gng truéc nhiéu tién tir khach
hang. Tuy nhién, sy phan biét dbi xir nay
duong nhu da vi pham nguyén tic “Binh
dang triede phdp ludt” trong kinh doanh
BPS (khoan 1 Piéu 4 Luat KDBPS nim
2014). Theo tac gia, su “wvu ai” ddi véi
doanh nghiép trong nudc trong viéc Gng
trude tién chua han 1a didu tt boi no 6
thé tao ra su “i lai” vdao ngudn von cua
khach hang trong dau tu tao lap nha 6.
Thuc té cho thay, cac du 4n BPS cham
tién d6 hodc c6 hién tuong ltra ddo déu
thudc vé cac to chirc kinh té trong nudc.

Trong bdi canh Dy thao Luat KDBDS
(stra doi)'® dang duoc 14y ¥ kién dong gop,
mot s6 dé xuét da duoc dua ra dé han ché rui
ro cho khach hang mua nha hinh thanh trong
tuong lai nhu bat budc giao dich qua san
giao dich BBS; quy dinh diéu kién nhan dit
coc: “Chi duoc nhdn tién ddat coc tir khach
hang khi nha o, cong trinh xdy dung da co
dii cdc diéu kién dwa vao kinh doanh” hodc
“hoac gid tri dat coc khong quad 5% gia tri

17 Vi du nhu: du an chung cu the Montana & Quén Tan Phi TPHCM (chu dau tu bd trén nam 2010 sau khi da nhan tién);
du an chung cu Royal & Binh Thanh, TP.HCM;... Gén day, co quan chtic ning & Ba Ria —Viing Tau da khai t6 vu an hinh sy
vé hanh vi lita déo, chiém dung tién ting trudc ctia khach hang mua nha dit. Xem thém: Vietnamnet: “Bat dai gia Viing Tau
Itta 400 ty”, http://vietnamnet.vn/vn/kinh-doanh/271758/bat-dai-gia-vung-tau-lua-dao-400-ty.html, truy cp 20/4/2023.

18 Xem toan van Dy thao: http://www.lapphap.vn/Pages/DuThao/XemGopY.aspx?iDDTVB_
DuThaoVanBan=1920&replyUrl=/Pages/DuThao/dsduthao.aspx#.
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nha mua ban”". Tuy nhién theo quan diém
clia ngudi viét, cac dé xuat nay hodc khong
hiéu qua hodc khong phu hop voi quy dinh
cua phép luat dan suy.

Theo phéap luat hién hanh, viéc cong
chung, ching thuc hop dong kinh doanh
BDS khong mang tinh bat budc (Diéu 17
Luat KDBDS nam 2014). bay dugc cho la
mot trong cic nguyén nhan khién cho giao
dich BDS hinh thanh trong tuong lai khong
dugc “kiém duyét” tinh hop phap®. Véan dé
nay ciing can nén xem xét nhiéu khia canh
khi stra ddi cac quy dinh phap luat co lién
quan vi c6 quan diém cho rang, néu bat budc
cong chimg c6 thé 1am phat sinh chi phi giao
dich kinh doanh.

3. Mot s6 kién nghi

Phép luat KDBPS da c6 nhitng d6i moi
nhat dinh ké tir 1an stra d6i ndm 2014. Nhiéu
quy dinh méi lién quan dén cac bién phap
bao dam quyén loi ich hop phap cua ngudi
mua, thué mua nha hinh thanh trong tuong
lai d3 duoc ban hanh nham dam bao trat tu,
lanh manh hoéa thi truong BDS. Tuy nhién,
c4c bién phap néu trén van con nhimg khiém
khuyét nhat dinh, it nhit ¢ goc do k¥ thuat
1ap phap. Vi vay, tac gia co mot sd kién nghi
sau dé hoan thién phap luat vé mua ban nha
& hinh thanh trong twong lai, bao vé ti da
lgi ich cua khach hang:

3.1. Déi véi bién phdp bao lanh ngén hing

Bao lanh cia NHTM d6i v6i du an nha
0 c6 ban nha hinh thanh trong tuong lai la
can thiét nhung phai bd sung thém cac quy
dinh sau dé 1am rd va dam bao dugc quyén
lgi ctia khéach hang:

(i) Vé pham vi bao linh va thoi diém
ky két hop dong bao lanh: viéc bao lanh

phai 4p dung dbi voi toan bo du an BDS
va toan bo nghia vu tai chinh cia chu dau
tu d6i v6i khach hang, bao gdm ca tién boi
thudng thiét hai, tién phat hop dong va tat ca
cac khoan tién ma chi dau tu nhén trudce tir
khach hang dudi hinh thirc “tién giir chd”,

“tién dat coc” dé dam bao g1a0 két hop dong
Vi vay, trudc khi cha dau tu nhan tién tir
khach hang duéi bat ky hinh thirc nao déu
phai c¢6 hop ddng bao lanh da ky voi NHTM.
Diéu nay phai duoc quy dinh rd rang, khong
dugc chung chung nhu hién nay.

Bén canh quy dinh vé bao lanh, phap
luat nén quy dinh thém hinh thirc bao hiém
tor cac doanh nghiép dé cac bén lya chon.
Ngoai ra, dé cac hoat dong mang tinh bao
dam nay kha thi, yéu cau vé ning luc tai
chinh d6i véi chu dau tu phai duge nang 1én
dén muc it nhat 40% (vén thude s& hiru cia
cha dau tu trén tong von dau tu dy an) va sb
vbn nay chi dugc sir dung chimg minh ning
lyc tai chinh d6i véi mot du 4n.

(ii) V& thoi diém két thiic hop dong
bao lanh: nén quy dinh 1a thoi diém ma cac
nghia vu dugc bdo lanh da dugc thuc hién
hoan tit chir khéng nén cin ctr vao thoi diém
ban giao nha nhu quy dinh hién hanh.

Ngoai ra, nhu da trinh bay & trén, viéc
bdo lanh cua ngan hang s€ lam phat sinh chi
phi cho du an BDS. Vi vay, khong nén cung
nhic coi day 1a bién phap bit budc ma co thé
stt dung céac bién phap khac dé thay thé (sé
trinh bay & giai phép tiép theo).

3.2. Doi véi bign phdp kiém sodt thanh
todn va sir dung tién iing truéc

Pé dam béao an toan, minh bach va kiém
soat dugc viéc su dung tién ung trudce, vige
thanh toan trong mua ban nha ¢ hinh thanh

19 Xem thém: Ngoc Hién (2023), Dé xuft dua viéc dit coc va ti 1¢é dit coc vao Luét Kinh doanh bat dong san, https://
tuoitre.vn/de-xuat-dua-viec-dat-coc-ti-le-coc-vao-luat-kinh-doanh-bat-dong-san-20230414214323057.htm, truy cip ngay

21/4/2023.

20 Xem thém: Anh Tudn (2023), Cong chting gitp giao dich bat dong san minh bach, https://dangcongsan.vn/phap-luat/
cong-chung-giup-giao-dich-bat-dong-san-minh-bach-633486.html, truy cap ngay 21/4/2023.
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trong tuong lai phai duge thuc hién qua
ngin hang. Bién phap nay c6 thé thay thé
bao lanh cua ngan hang néu nhu budc chu
dau tu chuyén toan b s tién tng trudc vao
mot tai khoan ky quy. S6 tién nay chi dugc
giai ngén theo tién do thi cong dy 4n cta chit
dau tu. Giai phap nay ciing s& giup giam bét
chi phi do bao lanh ngan hang va giam thiéu
cac giao dich “bat minh” nham muc dich ria
tién trong giao dich kinh doanh BDS.

3.3. Déi véi vin dé qudn Iy nha nwéc

Can ting cudng quy dinh vé quan 1y nha
nudc dbi v6i viée mua ban nha & hinh thanh
trong twong lai. Thir nhdt, néu bat budc phai
c6 bao lanh ngan héng, hop ddng bao lanh
nay pha1 duge ky két trudc khi chu dau tu
g tién trude cua khach hang dudi bat ky
hinh thirc nao va trong truong hop nay thi
hop dong bao lanh phai duoc bd sung vao hd
so nop cho S¢ Xay dung dé xem xét c6 du
diéu kién ban nha hinh thanh trong tuong lai
hay khong. Thit hai, cin quy dinh bat budc
cha dau tu niém yét cong khai danh sach
nhitng can nha da dugc ban (c6 xac nhéan cua
S¢ Xay dung) dé ngin chin tinh trang ban
“tring” nha cho nhiéu ngudi. Thit ba, ting
cuong cong tac kiém tra cac dy an nha ¢ vé
tién do thuc hién dy 4n qua ché d6 bao cao
dbi voi chi dau tu va hinh thire xu phat cu
thé dbi v6i nhitng du an cham tién d6 do 16i
ctia chu dau tu.

3.4. Viin dé giao dich qua san hay cong
chikng biit buéc

Tac gia khong tng ho giai phap bat
budc giao dich qua san giao dich BDS vi
thuc tién cho thay, phuong thirc nay khong
hi€u qua va khong theo thong 1€ chung cua
thé gi6i. Cong chimg dbi hop dong mua ban
nha & hinh thanh trong twong lai c6 thé 1a
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giai phap tot hon dé dam bao an toan cho
cac bén nhung can xem xét diéu chinh mirc
phi néu thu tuc nay tré thanh bat budc dé
giam bét chi phi cho xa hoi. Tat nhién, cong
chung cling chi dung lai ¢ giai doan dam bao
tinh hop phap cua giao dich chir khong thé
dam bao an toan cho khach hang cho dén luc
dugc nhan nha.

Ciing phai thira nhan rang, nguyén nhan
khong nho dan dén riii ro cho ngudi mua nha
hinh thanh trong twong lai 1a ¥ thirc thiéu
thuong ton phap luat cua ho vi lgi nhuan cé
dugc nhanh chéng théng qua hanh vi “dau
co, ludt séng”. Hau nhu khong cé khach
hang ca nhan nao su dung dich vu phép ly
khi tién hanh loai giao dich BDS nay. Tt
ca déu mudn “mua nhanh, ban nhanh” dé
khong bi “mat phan”. Ldi & quy dinh cua
phap luat 1a cho phép ngudi mua “chuyén
nhuong hop déng mua ban nha hinh thanh
trong tuong lai” — loai glao d1ch mua di ban
lai khong can du tu nhidu vén dé nhanh
chong c6 lgi nhudn. Vi vay, hau hét nhiing
ngudi mua nha du 4n & thi truong so cip
déu 1a nha “dau co”. Khi san pham dén duoc
v6i ngudi c6 nhu cau thuc su thi di ting gia
1én nhiéu lan. Pay l1a diéu hoan toan khong
tot d6i voi doi song kinh té xa hoi. Theo
tim hiéu cua tic gia, cac nudc trén thé gidi
khéng c6 quy dinh cho phép chuyén nhuong
hop dong mua ban nha nhu & Viét Nam?'. Vi
véy, phap luat can c6 quy dinh cAm chuyén
nhuong hop dong mua ban nha hinh thanh
trong tuong lai hodc néu cho phép thi phai
thay d6i chinh sach thué thu nhap, theo do
ngudi chuyén nhugng hop dong phai chiu
muc thué suit 50% trén loi nhuan c6 duge tir
viéc chuyén nhugng. Day ciing chinh 1a giai
phap t6t dé lanh manh hoéa thi truong BPS
Viét Nam m

21 Moses Uche, Buying Off Plan Property The Smart Way: 26 Questions You Should Ask Before Making Payment, https://

www.linkedin.com/pulse/buying-off-plan-property-smart-way-26-questions-you-should-uche-moses/, truy

24/4/2023.
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Theo quy dinh ctia B ludt Dan sy ndm  bén tham gia giao dich, dac bi¢t 1a bén mua
2015, thé chap tai san 1a viéc mot bén (sau  nha & HTTTL - bén yéu thé trong giao dich.
day goi 1a bén thé chap) dung tai san thudc
s& hitu cia minh dé bao dam thuc hién nghia
vu va khong giao tai san cho bén kia (sau
day goi 1a bén nhan thé chap)'. Tai san ding
dé thé chép rat da dang, c6 thé 1a dong san
hodc bét dong san, 14 tai san c6 sin hogc tai s L e n e
san hinh thanh trong twong lai (HTTTL). Do ~ 2014 va Luat Kinh doanh bat dong san nam
ddc trung 1a nhitng tai san chua hinh thanh 2014 (Luat KDBDS 2014) déu quy dinh nha
tai thoi diém thé chdp nén nha ¢ HTTTL la O HTTTL la nha ¢ dang trong qua trinh xay
dang tai san bao dam co tinh chét dac thu,  dung va chua dugc nghiém thu dl}a Vao su
tiém 4n nhidu nguy co rii ro cao. Vi vay, dung®. Day la dang nha ¢ chua thé su dung
phap ludt phai c6 nhiing co ché rieng bi¢tdé  boi viée xdy dyng chua hoan thanh va dang
diéu chinh nhdm dam bao an toan cho cac  trong qua trinh dau tu xay dung ¢ mot giai

1. Su can thiét phai bao vé quyén loi ciia
ngwoi mua nha ¢ hinh thanh trong twong
lai tai cac du an xay dung nha &

Thir nhat, nha & HTTTL la logi hang
héa tiém an nhiéu rii ro. Luat Nha & nim

1 Khoén 1 Diéu 317 Bo luat D4n sy nam 2015.
2 Vicac hinh thiic cdng khai thong tin, theo Diéu 6 Luat Kinh doanh bit dong san, chu yéu la thong qua cac “kénh” ctia
cht du tu (xem thém khoan 3 Diéu 3 Lué4t Kinh doanh b4t dong san nam 2014, khoan 19 biéu 3 Lust Nha ¢ nam 2014).
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doan nao d6. Pdi vai khach hang, viéc mua
nha ¢ HTTTL tao diéu kién cho ho dugc sé
hiru nha trong mot khoang thoi gian thich
hop, giam ap luc vé tai chinh vi gia sé& thap
hon va viéc thanh toan s€ dugc thuc hién
theo tién do cua du an. Tuy nhién, viéc mua
loai nha & nay ciing ton tai nhiéu rii ro cho
khéach hang vi ho ddn tién vao mua mot tai
san chua hinh thanh, theo kiéu “mua lua
non”, mua “nha trén giy”.

Thit hai, trong méi quan hé véi chii dau
tw, nguoi mua nha HTTTL thuong o vi tri
yéu thé hon. Ngudi mua nha thuong kho tiép
can thong tin vé hang hoa bat dong san mot
cach diy du va chinh xac’. Nguoi mua nha
cling bi han ché kha nang thda thuan, dam
phan v6i bén ban vé cac didu khoan ctia hop
dong vi da s cac hop dong mua ban nha
& HTTTL 1a hop dong mau, do chu dau tu
soan thao nén thudng co su bat can xtng vé
quyén loi gitta chii dau tu v6i khach hang*. ..

Thir ba, mac du phap ludt hién hanh da
c6 nhiéu quy dinh lién quan dén cdc bién
phdp nham bdo vé quyén loi ciia ngudi mua
nha o HTTTL, nhung nhitng bién phap nay
van con nhitng khiém khuyét nhat dinh, it
nhdt ¢ géc dé ky thudt ldp phdp,’ nhu co
nhiéu truong hop chu dau tu tuy chua du
diéu kién dua bat dong san vao kinh doanh
nhung da “lach luat” dé huy dong von thong
qua cac dang hop dong dat coc, giit chd va
cac dang hop dong khac®. Piéu nay dan dén
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ngudn von cua khach hang c6 kha ning bi
chiém dung trong thoi gian dai, do luc nay
chua ky hop dong chinh thirc nén nguoi mua
ciing kho khin trong viéc bao vé quyén va loi
ich hop phap cua minh. Vi du: Kiém tra thoi
gian hoan thanh nha &, kiém tra muc dich st
dung tién coc hodc yéu cAu boi thuong thiét
hai do vi pham thoi han ban giao nha cling
nhu chat luong nha 6.

Chinh vi vy, can thiét phai bao vé quyén
lgi chinh dang ctia nguo1 mua nha 6 HTTTL
tai cac du an xay dung nha 6.

2. Tong quan cac quy dinh cia phap luit
vé bao vé quyén lgi ciia nguoi mua nha
khi dw 4n xiy dung nha & bi thé chip

2.1. Quyén thé chdp ciia chii dau tw dw
an xdy dwng nha o

Do phap luat hién hanh chi yéu ciu
diéu kién vé niang luc tai chinh cta chu dau
tu thuc hién du an dau tu xay dung nha &
phai c6 von thudc s¢ hiru cia minh khong
thap hon 15% hoic 20% tong von dy an tuy
theo quy md sir dung dat’, nén dé co du von
hoan thanh du 4n, ho phai huy dong thong
qua nhiéu ngudn khac nhau, trong d6 c6 von
vay cia cac to chirc tin dung (TCTD)S. Dé
huy dong vdn theo cach thirc nay, chu dau
tu thuong phai thé chap tai san khac hodc co
thé thé chap chinh du 4n hodc nha @ HTTTL
thudc du 4n ma ho dang thuc hién®. Bé tranh
truong hop mot tai san thé chap nhiéu lan
b6i chinh cha dau tu du an, trong quy dinh

3 Khoan 1 Diéu 6 Ludt KDBDS nam 2014 quy dinh doanh nghiép kinh doanh bat dong san c6 trach nhiém cong khai thong
tin vé bat dong san tai: (i) trang thong tin dién tl ciia doanh nghiép; (ii) tru s6 Ban Quan ly dy an doi véi cac du an dau tu
kinh doanh bat dong san; va (iii) san giao dich bat dong san déi véi truong hgp kinh doanh qua san giao dich bat dong san.
4 Xem thém: Ninh Thi Hién, Ngb Gia Hoang, Ban vé hinh thtic va n6i dung cta hgp déng mua ban cin ho chung cu,
https://tcdcpl.moj.gov.vn/qt/tintuc/Pages/phap-luat-kinh-te.aspx?TtemID=392, truy cip ngay 17/4/2023

5 Luu Qudc Thai (2016), “Céc bién phap dam bao quyén 1gi hgp phap ctia khach hang mua nha HTTTL’, Tap chi Khoa hoc
phap 1, s6 06 (100), tr. 31

6 Huong Giang, “B¢ trudng X4y dung: “Cé cht ddu tu “lach luat” ky hgp dong dat coc thu tién khi chua du diéu kién ban
nha™, https://thanhtra.com.vn/kinh-te/bat-dong-san/bo-truong-xay-dung-co-chu-dau-tu-lach-luat-ky-hop-dong-dat-coc-
thu-tien-khi-chua-du-dieu-kien-ban-nha-209257.html, truy cap ngay 02/5/2023

7 Diéu 14 Nghi dinh s6 43/2014/ND-CP Huéng dan Luét Dét dai, khoan 2 Diéu 4 Nghi dinh s6 02/2022/ND-CP hudng
dan Luat KDBDS.

8 Diéu 69 Luit Nha 6 nam 2014.

9 Khoan 1 Diéu 147 Luat Nha 6 nam 2014.
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vé diéu kién thé chip nha ¢ HTTTL tai Diéu
148, Luat Nha 6 nam 2014 chi cho phép chu
dau tu thé chdp nha ¢ HTTTL khong nim
trong phan du an hodc toan bd dy 4n ma chu
dau tu da thé chap'®.

Ngoai ra, chu dau tu dugc Nha nudc
giao dat co thu tién str dung dat, cho thué
dat thu tién thué dat mot lan cho ca thoi gian
thué con duoc thé chip quyén st dung dat,
tai san thudc so hitu cia minh gin lién voi
dét tai cac TCTD duge phép hoat dong tai
Viét Nam dé dam bao khoan vay theo quy
dinh ctia Luat Dat dai''. Viéc thé chap quyén
su dung dat (QSDD) chi dugc thyc hi¢n sau
khi chu dau tu duoc cip Gidy chung nhan
va phai dang ky tai Van phong Dang ky dat
dai'2. Thong thuong, & giai doan du clia qua
trinh thuc hién du 4n nha &, chu dau tu s&
chi c6 thé str dung du 4n nha & lam tai san
bao dam bai vi viéc thé chap nha & HTTTL
thudc du an hodc thé chap quyén sir dung dat
phai théa man nhiéu diéu kién bd sung khac
nén chu dau tu c¢6 thé chua dap Gng duogc'.

Céch quy dinh cua phap luat hién hanh
¢6 thé dan dén tinh trang nhap nhang, mau
thuin ddi v6i giao dich da xac lap. Bai 18,
rat kho tach bach giira tai san thé chap 1a du
4n v6i nha @ HTTTL thudc du an d6 voi thé
chap quyén sir dung dat gin véi du an. Tuy
nhién, véi quy dinh tai khoan 1 Piéu 182 Du
thao Luat Nha & (sira doi): “Chu dau tu dy 4n
xdy dung nha & duoc thé chap mot phan hoic
toan bo du an hodc thé chap nha o xay dung
trong du &n tai TCTD, chi nhanh ngan hang
nudc ngoai dang hoat dong tai Viét Nam dé
vay von phuc vu cho viéc dau tu dy an d6
hodc xay dung nha ¢ do; viéc thé chd}a du an
hodic nha & phdi bao gom cd thé chdp quyén

10 Diém a, b khoan 1 Diéu 148 Luat Nha 6 nim 2014.
11 Diém d khoan 2 Diéu 174 Luat Dat dai nam 2013.

sir dung dat” thi luc nay chu dau tu khong
duogc thé chip riéng ré cac loai tai san néu
trén ma phai thé chip dong thoi du an/nha &
trong du an véi QSDD ga'in lién. Vi vay, han
ché néu trén ctia phap luat hién hanh da dugc
khic phuc mot cach co hi€u qua.

2.2. Piéu kién dé ban nha 6 hinh thanh
trong twong lai di dwoc thé chip

Theo quy dinh, truong hop chii dau tu
da thé chap nha & ma c6 nhu cau huy dong
vbn gop dé phan chia nha & theo quy dinh
cua phap luat vé nha & hodc ¢6 nhu ciu ban,
cho thué mua nha & d6 thi phai giai chap nha
& nay trude khi ky hop dong huy dong von
gop, hop dong mua ban, thué mua nha ¢ voi
khach hang, trir truong hop duoc bén gdp
von, bén mua, thué mua nha & va bén nhan
thé chap dong y'*. Tuy nhién, Luat Nha & va
cac van ban co6 lién quan khong dua ra dinh
nghia vé “giai chip”. Theo Diéu 10 Thong
tu s6 26/2015/TT-NHNN Huéng dan trinh
tu, thu tuc thé chép va giai chép tai san la du
an dau tu xay dung nha ¢, nha 6 HTTTL thi
“Bén nhan thé chip va bén thé chap dugc
thoa thuén lya chon viéc giai chép mot phﬁn
thong qua viéc rat bot tai san thé chap hoic
gidi chap toan b tai san thé chap 1a du an
dau tu xay dyng nha &, nha ¢ HTTTL”. C6
thé hiéu giai chap 1a viéc bén nhan thé chap
giai trir thé chap (x6a thé chap) dbi voi mot
phan hoic toan bo tai san dang dugc thé chap
sau khi bén thé chap da hoan thanh nghia
vu duoc dam bao hodc theo thoa thuan véi
bén nhén thé chép. Muc dich cua viéc giai
chap 1a dam bao nha ¢ HTTTL duoc ban,
cho thué mua cho khach hang khong phai
1a tai san dang duoc dung dé bao dam cho
viéc thyc hién mot nghia vy khac. Chu dau

12 Diéu 95, khoan 1 Diéu 168, khoan 1 va khoan 3 Diéu 188 Luat D4t dai nam 2013.
13 Chu déu tu chi dugc thé chdp nha § HTTTL x4y dung trong du an sau khi da xay dung xong phan mong theo quy dinh
ctia phép luét vé xay dung (diém b khoan 1 Diéu 148), dugc thé chip quyén stt dung dit sau khi c6 Gidy chiing nhén va c6
tai san gan lién voi dat (khoan 1 bBiéu 168, khoan 1 Diéu 188 Luat D4t dai nim 2013).

14 Khoan 1 Diéu 147 Luat Nha 6 nam 2014.
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tu phai giai chép trude khi ky hop dong mua
ban, hop dong thué mua, néu khong quyén
loi ctia bén nhan thé chap va bén mua, bén
thué mua nha s€ bi anh huong.

Khi ¢6 nhu cau giai chp, bén thé chip
(chu dau tu) phai gui van ban dé nghi giai
chap va cac gidy to co lién quan theo thoa
thuan vé gidi chap cho bén nhan thé chép.
Bén nhan thé chip s& co vin ban dong
gidi chép va hoan tra cho bén thé chép van
ban dong y giai chap, cac ho so, gidy to hen
quan dén tai san thé chap theo thoa thuan vé
giai chap gitta cac bén's. Sau dé, chu dau tu
phai thuc hién thu tuc dang ky thay doi dé
rit bét tai san thé chap 1a nha &, cong trinh
xay dung, trir truong hop bén nhan thé chip
va bén mua tai san c6 thoa thuan vé viéc tiép
tuc duing tai san dé bao dam thyc hién nghia
vu thi thyc hién ding ky thay d6i bén bao
dam'e. Nhu vy, viéc dang ky thay doi dé rat
bt tai san s& thyc hién sau budc giai chép.

Viéc xac dinh nha ¢ da dugc giai chap
trude khi ky hop dong huy dong vén gop,
hop dong mua ban, thué mua nha & véi khach
hang dugc néu rd trong van ban thong bao
nha & du diéu kién dugce ban cua co quan
quéan 1y nha & cép tinh noi ¢6 nha ¢. Cy thé,
theo diém b khoan 2 Piéu 19 Nghi dinh sd
99/2019/NP-CP: “Truong hop chu dau tu
c6 thé chap du an dau tu xay dung hodc thé
chap nha & s& ban, cho thué mua thi chu dau
tu phai giri kém theo gidy t& chimg minh da
giai chp hodc bién ban thong nhat ciia bén
mua, bén thué mua nha & va bén nhan thé
chap vé viéc khong phai giai chap va duoc
mua ban, thué mua nha ¢ do; truong hop
khong c6 thé chap du an hodc thé chap nha
& s& ban, cho thué mua thi chii dau tu phai
ghi 16 cam két chiu trach nhiém trong vin
ban gui S¢ Xay dung”. Tuc 1a, dé chung
minh du an hoac nha ¢ s€ ban, cho thué mua
duoc thé chip trude d6 da duoc giai chap
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thi cha dau tu phai c6 “gidy td chimg minh
da giai chap”.

Chu dau tu van duoc ban, cho thué mua
nha & HTTTL khi chua giai chip véi diéu
kién duoc bén gop von, bén mua, thué mua
nha ¢ va bén nhan thé chap ddng . Nhu vay,
dé co duoc su thong nhét nay thi chu dau tu
phdi c6 trach nhiém thong bao cho ngudi
mua, thué mua nha & HTTTL vé viéc du an/
nha ¢ nay dang bi thé chap. Theo quy dinh
tai diém h khoan 2 Diéu 6 Luat KDBDS nam
2014 thi doanh nghiép kinh doanh bat dong
san co trach nhiém cong khai thf)ng tin vé bat
dong san, bao gom thong tin vé “cac han ché
veé quyen sO htru, quyén st dung bét dong san
(néu c6)”. Piém b khoan 1 Piéu 4 Nghi dinh
s6 02/2022/NB-CP ciing quy dinh diéu kién
cta to chire, ¢4 nhan kinh doanh bét dong san
la phai cong khai trén trang thong tin dién tir
cua doanh nghiép, tai tru s& Ban Quan 1y du
an (d6i voi cac du an dau tu kinh doanh bat
dong san), tai san giao dich bat dong san (d6i
voi truong hop kinh doanh qua san giao dich
bat dong san) thong tin vé viéc thé chap nha,
cong trinh xdy dung, dw én bat dong san dua
vao kinh doanh (néu co).

Tom lai, doanh nghiép kinh doanh bt
dong san dugc quyén thé chip dy 4n hoic
nha & trong dy an tai TCTD néu dép tng
cac diéu kién quy dinh, nhung phai c6 trach
nhiém cong khai thong tin cho khach hang
va phai thuc hién thu tuc giai chap nha ¢, x6a
dang ky thé chap, thay d6i noi dung thé chap
(rat bt tai san thé chp) trude khi ky hop
dong voi khach hang (trir truong hop cac bén
d6ng ¥). Tuy nhién, trén thuc té, trong nhiéu
truong hop, cht dau tu chua thyc hién ding
trach nhiém cia minh, gay thi¢t hai, rii ro
cho khach hang. Thuc trang trén cho thiy
co ché giam sat viéc thuc hi¢n nghia vu giai
chép cua chu dau tu trude khi ban, cho thué
mua nha & HTTTL chua thyuc sy hi¢u qua.

15 Diéu 10 Thong tu s6 26/2015/TT-NHNN huéng dan trinh ty, tht tuc thé chip va giai chép tai san la dy an dau tu xiy
dung nha ¢, nha 8 HTTTL do Th6éng d6c Ngan hang Nha nudc ban hanh.
16 Khoan 6 Diéu 36 Nghi dinh s6 99/2022/ND-CP vé dang ky bién phdp bao dam.
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3. Mt s6 han che, bat cap trong quy dinh
cia phap luat vé thé chap bt dong san
hinh thanh trong twong lai ciia chii dau tw
du 4n xay dung nha & va kién nghi

3.1. Dam bdo thuwc hién trach nhiém
cung cdp thong tin thé chdp ciia chii dau tw

Trén thyuc té, tinh trang chu dau tu che
gidu thong tin thé chdp va ban, cho thué
mua nha & HTTTL khi chua giai chip dién
ra phd bién. Mic du phap luat quy dinh rd
trach nhiém cua cha dau tu phai cung cap
thong tin cho bén mua biét vé tinh trang nha
& HTTTL bi thé chap, nhung thyc té chu dau
tu thuong khong bao gio ty cong bd thong
tin nay. Nguoi mua nha do khong co du
thong tin nén van ky hop dong mua ban, dén
khi bi ngan hang “siét no” mai biét nha 6 ma
minh mua d bi chu dau tu thé chip trudc
d6'7. Mot phan nguyén nhan cua viée chu
dau tu khong thuc hién dung nghia vu cung
cap thong tin 1a do ché tai d6i v6i vi pham
nay chua do manh dé mang tinh rin de.
Theo Nghi dinh s6 16/2022/ND-CP, hanh vi
khong cong khai, cong khai khong day du
hodc khong ding cac ndi dung vé du an bat
dong san, du an dau tu xay dung nha ¢ theo
quy dinh c6 thé bi phat tién tir 100.000.000
ddng dén 120.000.000 dong. Trong khi do,
mirc phat tién d6i v6i hanh vi kinh doanh bét
dong san ma bit dong san d6 khong dam bao
day du cac diéu kién theo quy dinh c6 thé 1én
dén 600.000.000 dong. Mic du vy, néu so
voi loi ich thu dugc tr viée 191 dung k& ho
ctia phap luat trong mot du an bat dong san
quy mo 16n hang trim, ngan ty dong thi mirc
phat nay 1a qua thap, nhidu nha dau tu ¢
tinh lam tréi phap luat, chép nhéan ndp phat,
gdy anh huong 16n d&én quyén loi cua cac
chu thé khéc.

Vé van dé nay, Du thao Luat KDBPS
(sita d6i)'® d3 c6 mot sd diu chinh tich cuc
vé nghia vy cong khai thong tin cia doanh
nghiép kinh doanh bat dong san (Piéu 7).
Theo d6, Dy thao quy dinh 1 thoi diém chi
dau tu phai cong khai thong tin 1a “trude khi
dura vao kinh doanh”, b6 sung hinh thirc cong
khai théng tin “Trén cong thong tin dién tir
clia co quan quan 1y vé nha & va thi truong
bat dong san dia phuong va hé théng thong
tin v& nha & va thi truong bat dong san”, va
quy dinh rd “Viéc thé chap nha &, cong trinh
xdy dung, dy 4n bat dong san dua vao kinh
doanh (néu c6)” 1a mét trong nhirg ndi dung
bt budc phai cong khai. So v6i quy dinh
hién hanh, ndi dung cua Du thio co nhiéu
diém cu thé va phu hop hon. Tuy nhién, viéc
chua quy dinh tdng khung xtr phat cho hanh
vi vi pham nay nham dam bao mirc xtr ly
thich dang cho hanh vi vi pham ciing c6 thé
xem 1a mot han ché ctia Dy thao Luat.

3.2. Co ché gidm sdt nghia vu gidi chip
cia chii diu tw

Mac du phap luat quy dinh S¢ Xay dung
c6 trach nhiém kiém soat cac diéu kién dé chu
dau tu duoc ban, cho thué mua nha @ HTTTL
thong qua viéc tra 1oi bang van ban cho chu
dau tu vé nha & du diéu kién dugc ban, cho
thué mua, nhung Nghi dinh s6 99/2015/ND-
CP huéng dan Luat Nha ¢ lai c6 quy dinh
vé truong hop “S¢ Xay dung khong ¢ vin
ban théng bao va nha ¢ d6 da du diéu kién
duoc ban, cho thué mua thi chu dau tu duoc
quyén ky hop dong mua ban, cho thué mua
nha & HTTTL nhung phai chiu trach nhiém
vé viéc ban, cho thué mua nha & nay; So Xay
dung phai chiu trach nhiém vé viéc thong
b4o hodc khong c6 van ban thong bao nha &
du diéu kién duge ban, cho thué mua sau khi

17 Viduy, tai Chung cu Dolphin Plaza, khi bdo chi dua tin vé sy viéc chti can ho 5A2-T8 ctia tda nha mua can ho va da dugc
S& Tai nguyén va moi truong Ha Noi cdp “s6 do”, nhung khi mang thé chdp vay von tai Ngan hang Agribank - Chi nhanh Bac
Ha Noi lai dugc ngan hang cho biét toa nha da dugc chti dau tu mang thé chdp tai ngan hang; Bao Nga - Thity Ngan, Chu
dau tu thé chép dy 4n bt dong san: Ngudi mua nha ban khoan!, hanoimoi.com.vn/ban-in/Bat-dong-san/844569/chu-dau-
tu-the-chap-du-an-bat-dong-san-nguoi-mua-nha-ban-khoan, truy cap ngay 16/4/2017.

18 Phién ban thang 3/2023.
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nhan duoc hd so dé nghi cua chi dau tu™".
Quy dinh nay da lam “lu mo” vai tro cua S¢
Xay dung trong viéc kiém soét cac diéu kién
kinh doanh nha & HTTTL, trong d6 c6 diéu
kién v& giai chap. Khi ¢6 tranh chip xay ra
thi viéc chu dau tu “chiu trach nhiém” phai
dua trén nhiéu yéu t6 khac nhau, trong khi
phap luat cting khong quy dinh ro rang So
Xay dung phai chiu trach nhiém nhu thé nao
nén riii ro van thudc vé khach hang.

Ngoai ra, phap ludt con quy dinh “sau
khi S& Xay dung c6 van ban thong bao nha ¢
du diéu kién duogc ban, cho thué mua nhung
chu dau tu khong ban, cho thué mua ma thuc
hién thé chap nha & nay thi viéc ban, cho thué
mua nha & ndy sau khi thé chip chi duoc thuc
hién khi c6 du diéu kién va c6 van ban thong
bao ctia S& Xay dung theo quy dinh tai diém
nay”. Nghia 13, sau khi da c6 van ban thong
béo cia S¢ Xay dung, chu dau tu méi thuc
hién thé chap nha & HTTTL thi ciing phai
giai chap trudc khi ban, cho thué mua nha &
d6 cho khach hang, déng thoi ciing phai 1am
thi tuc dé S& Xay dung ra thong bao nha &
du diéu kién. Tuy nhién, quy dinh rat kho
kha thi khi khong c6 mot co ché nao dam
bao chil dau tu s& thuc hién ding quy dinh.
Béi 1€, ngay sau khi c6 thong bio cua S&
Xay duyng ma chu dau tu thé chép, ho sé€ dua
trén thong bao nay ciia S& Xay dung dé huy
dong von ctia khach hang som nhat c6 thé.

Mot van dé nita 1a phap luat chi yéu cau
cha dau tu phai giai chap nha & trude khi
ky hop dong huy dong von gop, hop dong
mua ban, thué mua nha & vé1 khach hang
ma khong yéu cau cha dau tir phai thyuc hién
nghia vu nay khi ky cac loai hop dong khac.
Thuc té, nhiéu doanh nghiép kinh doanh
bat dong san da giao két voi khach hang
cac loai “hop dong thoa thuan diéu kién
chuyén nhuong bat dong san”, “hop dong
nguyén tic chuyén nhuong bat dong san”,
“hop ddng htra chuyén nhuong, htra nhan
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chuyén nhugng”, “hop dong dat coc”, “giir
chd”,... khi chua du diéu kién ky hop dong
mua ban. Piéu nay dan dén rui ro 1a nguoi
mua phai trda mot khoan tién 16n cho chu dau
tu khi nha & chua dugc giai chip ma chi dau
tu khong bi coi 1a vi pham. Phép luat ciing
“quén” khong yéu cau chi dau tu phai giai
chap du an/hodc phan dy an, hay giai chip
quyén sir dung dat trude khi ban nha, trong
khi viéc thé chip bang cac loai tai san nay
c6 moi quan h¢ mat thiét v6i nhau. Du thao
Luat Nha ¢ (stta doi) da c6 sy diéu chinh vé
van nay khi quy dinh: “Truong hop cha dau
tu da thé chép du an hoac nha & ma c6 nhu
cau huy dong vén gop dé phan chia nha ¢
theo quy dinh cta phap luat vé nha & hodc c6
nhu cau ban, cho thué mua nha & d6 thi phdi
gidi chdp phan di dn hodc nha & va quyén
sir dung ddt nay trude khi ky hop dong huy
dong von gop, hop ddng mua ban, thué mua
nha & v6i khach hang” (khoan 2 Diéu 182).
Bén canh d6, dé kiém soat cac giao
dich mua ban nha & HTTTL, Du thao Luat
KDBDS (sira doi) con dua ra dé xuat “Chu
dau tu ban, cho thué mua nha o, cong trinh
xdy duyng HTTTL va chuyén nhuong, cho
thué, cho thué lai quyén sir dung dat da co
ha ting k¥ thuat trong du an bat dong san
phai thuc hién giao dich thong qua san giao
dich bat dong san theo quy dinh cta Luat
nay” (khoan 1 Diéu 57), trong khi d6 “Viéc
cong chimg, chimg thuc hop dong do cac
bén thoa thuan” (khoan 3 Diéu 45). C6 quan
diém cho rang “thay vi yéu cau phai thuc
hién giao dich qua san giao dich bat dong
san nhu du thao da néu thi nén ting cuong,
mo rong pham vi cho cac t6 chirc hanh nghé
cong chimg bang cach yéu cau cic giao
dich bat dong san ma “mot bén hodc cac
bén tham gia giao dich 13 to chirc hoat dong
kinh doanh bat dong san” ciing bat budc phai
cong chung... Ban chat doc lap trong hoat
dong cong chimg s& gitip kiém tra, giam sat

19 Dbiém b khoan 2 Diéu 19 Nghi dinh s 99/2015/ND-CP Huéng dan Lu4t Nha &.
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viéc thyc thi, chdp hanh dung phap luat cua
chu dau tu, nhan vién moi gioi, tu van bat
dong san dé bao vé ngudi yéu thé, dong thoi
nham duy tri 6n dinh, trat ty dé kinh té phat
trién”. Thiét nghi, viéc xdy dung mot co
ché nham kiém soat cac giao dich mua ban
nha & HTTTL cua cac doanh nghiép kinh
doanh bét dong san la can thiét. Tuy nhién,
can danh gia tic dong ciing nhu hidu qua ctia
nhing dé xuat nay.

Nhoém tac gia cho rang, dé dam bao an
toan cho nguoi mua nha thi quan trong nhat
la hoan thién céc quy dinh ctia phap luat cling
nhu tdng cuodng vai tro clia cac co quan quan
1y nha nude vé kinh doanh bat dong san, dong
thoi cling phai ton trong su thoa thudn ctia cac
bén trén nguyén tic bao vé bén yéu thé khong
nén thiét 1ap thém thu tuc hanh chinh méi
“xac nhan giao dich™! khi budc “phai thuc
hién giao dich thong qua san giao dich bat
dong san”? dé tiét kiém thoi gian, chi phi cho
doanh nghiép ciing nhu nguoi dan.

3.3. Bio vé quyén lgi ciia ngwoi mua
nha khi ngin hang xiv 1y tai san thé chdp
dé thu hoi ng

Khi dy an xay dung nha ¢ dugc chu dau
tu mang di thé chap nhung chu du tu vin
ban nha & HTTTL cho khach hang khi chua
giai chap thi mot riii ro rat 16n 1a khi chu dau
tu khong tra dugc no, ngan hang sé tién hanh
xir 1y tai san bao dam dé thu hoi ng. Thuc
té, hang loat du an chung cu tai TP. Hb Chi
Minh bi ngan hang ra théng bao thu hdi va
“siét no”, khién nhiéu khach hang da bo tién
ra mua can ho lo lang truéc nguy co bi mat
trang tai san®. Piéu nay dan dén nhimg van
dé phap 1y sau:

Thir nhat, gidi quyét xung dét vé loi ich

gitfa ngwoi mua nha voi ngdn hang nhdn thé
chap. Ngay 24/5/2016, cu dan tai chung cu
The Harmona (Q.Tan Binh, TP. HCM) vo
cung hoang mang va bat ngd khi duoc tin
Ngan hang BIDV Bic Sai Gon da giri cong
van yéu cau Cong ty cd phan Vat tu xuat nhap
khau Tan Binh (chu dau tu) phai thu xép,
thyc hién nghia vu ban giao tai san thé chap
13 quyén str dung dat va tai san gin lién voi
dat tai chung cu The Harmona cho ngén hang
dé xir 1y no theo thoa thuan®. Nguoi mua nha
tai du an da buc xtc khi biét duoc can nha
ma ho mua dé bj chu dau tu dem di thé chép
ngén hang va c6 nguy co bi ngan hang siét no
néu chii dau tu khong giai chap kip. Pén ngay
26/5/2016, chu dau tu dy 4n nay da dat duoc
thoa thudn bang vin ban ky két véi Ngan
hang BIDV chi nhanh Béc Sai Gon vé viéc
giai chap du an chung cu The Harmona. Tuy
nhién, vu viéc trén cling cho théy mot van dé
1a quyén loi cia ngudi mua nha s& dugc phap
ludt bao vé nhu thé nao khi ngén hang xir ly
no? Trong trudng hop nay, ngudi mua can ho
khong c6 16i, ho dd dong tién mua nha day
du, van dé nam & chu dau trr va ngan hang.
Boi 18, khi cap tin dung cho khach hang, ngan
hang ludn can gidm sat va kiém soat qua trinh
str dung von vay ctia khach hang (chu dau tu)
nham dam bao khach hang (chu dau tw) sir
dung von vay dung myc dich va dam bao kha
nang thu hoi von ctia ngan hang. Do vay, phap
ludt can phai bo sung cac quy dinh vé nang
cao trach nhi¢m cua ngan hang trong viéc
quan 1y tai san thé chap. Bai 18, khi ban nha
0 HTTTL, chu dau tur vira vay tién ngan hang
vira huy dong von tir khach hang, néu ngudn
von huy dong khong dugc gidm sét chit chg,
cha dau tu c6 thé sir dung sai muyc dich, mang
tién dau tu cung ltc nhiéu du an dan dén nguy

20 Ninh Thi Hién, Giao dich bt dong san phai qua san: Nén thay bang cong chiing?, https://plo.vn/giao-dich-bat-dong-
san-phai-qua-san-nen-thay-bang-cong-chung-post720567.html, truy cap ngay 18/4/2023.

21 Khodn 5 Piéu 61 Dy thao Luét Kinh doanh bét dong san (stia d6i).

22 Khodn 1 biéu 57 Dy thao Luét Kinh doanh bét dong san (stia d6i).

23 Tiéu Thiy, Dy 4n chung cu bi ngin hang siét ng, quyén lgi ngusi mua nha vé dau?, https://kinhtedothi.vn/du-an-chung-
cu-bi-ngan-hang-siet-no-quyen-loi-nguoi-mua-nha-ve-dau.html, truy cp ngay 17/4/2023.

24 Dinh Son, Chu dau tu dem nha ctia ngudi dan di cdm c6 ngan hang, https://thanhnien.vn/chu-dau-tu-dem-nha-cua-
nguoi-dan-di-cam-co-ngan-hang-185564481.htm, truy cap ngay 17/4/2023.
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co chu dau tu mét kha nang thanh toan, khong
thé hoan thanh dy 4n va ban giao nha & cho
khach hang. Luc nay, khong chi ngudi mua
nha ma quyén loi ciia ngin hang nhan thé
chip ciing bi anh huong. Vi vay, khi da nhan
thé chdp du an nha &, Ngan hang phai chiu
trach nhiém quan 1y, giam sat tai san thé chip.
Hon nita, chu dau tu trude khi ban, cho thué
mua nha & HTTTL phai dugc ngan hang bao
1anh?. Thong thuong, ngan hang dung ra bao
lanh ciing chinh 13 ngén hang cho chu dau tu
vay va nhan thé chap bang chinh dy an nha &
do. Dong thoi, chinh ngén hang nay cling s&
14 chui thé cho nhitng ngudi mua nha vay tién
dé mua nha trong du an d6. Do d6, can thiét
phai c6 cac quy dinh 1am ro trach nhi€m cua
bén nhan bao dam (ngan hang), néu khong
quan 1y tot tai san thé chap va dé bén thé chap
(chii dau tu) ban nha thi bén nhan bao dam
(ngén hang) phai tu giai quyét voi chu dau
tu, khong dugc quyén truy doi nha ma khach
hang da mua.

Thir hai, can quy dinh ré hon vé viéc
bdo dam quyén loi cia nguwoi mua nha khi
xik Iy tdi san thé chdp theo hinh thirc chuyén
nhuwong dw an. Nhu da phan tich, cac bén co
thé xu Iy tai san bang cach chuyén nhuong
dur 4n bat dong san dang duoc thé chip dé thu
hoi ng. Luat KDBDS nam 2014 quy dinh mot
trong nhirng nguyén tic khi chuyén nhuong
toan bo hoac mot phﬁn du 4n bét dong san la
phai bao dam quyén loi cta khach hang va
cac bén co lién quan®. Day 14 nhimng chu thé
c6 quyén loi lién quan truc tiép dén du an,
phan du an chuyén nhugng va quyén, nghia
vu cta nhitng chu thé nay bi anh huong truc
tiép bai hoat dong chuyén nhuwong du an. Tuy
nhién, nguyén tic nay khong duoc thé hién
15 trong cac quy dinh cy thé. Luat KDBDS
ndm 2014 chi yéu cau chu dau tu c6 nghia

25 Khoan 1 Diéu 56 Luat KDBDS nam 2014.

26 Diém c khoan 2 Diéu 48 Luat KDBDS niam 2014.
27 Diém b khoan 1 Diéu 52 Luat KDBDS niam 2014.
28 Khoan 5 Piéu 11 Nghi dinh s6 02/2022/ND-CP.
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u “thong bao kip thoi, ddy du, cong khai
va giai quyét thoa dang quyén, loi ich hop
phép cua khach hang va céc bén lién quan
t6i du an, phan du an chuyén nhuong” ma
khong néu rd thoi diém thong bao?’. Nghi
dinh s6 02/2022/ND-CP huéng dan rd hon:
“Trudc khi 1am tha tuc ban giao it nhét 15
ngay, bén chuyén nhuong dy an, phan dy an
bat dong san phai thong bao bang vin ban
cho tat ca khach hang, cac bén c6 lién quan
(néu co) biét va ding tai it nhat 03 1an lién
tiép trén mot to béo phat hanh tai dia phuong
hoac trén dai truyén hinh dia _phuong hodc
dai truyén hinh trung uong vé viéc chuyén
nhuong du an hoac mot phan du an. Truong
hop khach hang hoac cac bén c6 lién quan
¢6 ¥ kién vé quyén loi cia minh lién quan
dén du an, phén du an chuyén nhuong thi
bén chuyén nhuong co trach nhiém giai
quyét theo quy dinh cta phép luat trude khi
1am thu tuc ban giao du an, phan du an”2.
Nhin chung, “viéc thong bao va giai quyét
cac quyén loi cua khach hang va cac bén
lién quan dén dy an duoc thuc hién sau khi
c6 quyét dinh chdp thuin vé viéc chuyén
nhuong dy 4n cta co quan thdm quyén va
chi mang tinh chit 1a mot thu tuc hinh thic
trong hoat dong chuyén nhuong dy 4n ma
khong co co ché kiém dinh hay giam sat™?.
Diéu nay gay ra riii ro cho nhitng nguoi mua
nha trong du an, bdi 1€ ho khong c¢6 kha nang
chi phdi dén viéc chu dau tu chuyén nhuong
du an. Mat khac, khi chi dau tu ban nha khi
chua du diéu kién bang cac dang hop dong
khéc (hop déng dat coc, hop déng nhan no,
hop dong giit chd,...) thi khi xu 1y tai san bao
dam, bén nhan thé chap va bén nhan chuyén
nhuong du an co thé khong ndm duoc danh
sach cac khach hang nay dé dam bao quyén
loi choho m

29 V6 Trung Tin, Truong Van Quyén (2021), “Hoan thién phap luit vé chuyén nhugng du 4n bt dong san’, Tap chi Nghién

ctiu Lap phap, s6 03 + 04 (427 + 428), tr.92.
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1. Sw xuat hién cia san giao dich bat

dong san & Viét Nam

Trude thoi diém Luat KDBDS nim

Tém tit:

Trong bai viét ndy, tac gia trinh bay qua trinh hinh thanh thi trudng
bat dong san ¢ Viét Nam va vai tro cta san giao dich BPS; so sanh
vi€c xac nhén céc giao dich bat dong san thyuc hién thong qua san
v6i gia tri phap 1y clia van ban cong chimg, phén tich dé lam rd
hon ban chét thue su cta viéc xac nhan qua san vé mat phép ly va
thuc tién voi vai tro cla cong chung trong viéc bao dam an toan
phép ly cho cac giao dich vé bat dong san; tir 46 dua ra nhan dinh
va kién nghi giai phap gop phan hoan thién Luat Kinh doanh bét
dong san dé thi trudng bt dong san phat trién ngay cang minh
bach, lanh manh, an toan, bén viing.

Abstract:

Within this article, the author provides discussions of the formation
process of the real estate market in Vietnam and the role of a real
estate trading counter, as well as the certification of the real estate
transactions conducted via the trading counter and the legal value of
notary acts. Thus, the author also provides a more detailed insight
into the legal nature of real estate transactions via a trading counter
and how such transactions operate in practice, the role of the notary
as the guarantor of legal security for real estate transactions, and a
number of recommendations for the improvement of the Law on
Real Estate Business so that the real estate market can develop in
transparent, stable, and sustainable manner.

dbi véi giao dich chuyén nhuong quyén sir
dung dit giai doan trudc khi Luat Dat dai
nam 2003 co6 hiéu luc thi hanh, viéc xac
nhan hop dong thudc thim quyén cua Uy

2006 c6 hiéu luc, & Viét Nam chua co
quy dinh vé san giao dich BDS. Céac hop
déng mua ban nha, chuyén nhuong quyén
st dung dat lién quan dén doanh nghiép
KDBPS duoc cong chimg theo tham quyén
dia hat hodc chung thuc tai cép xa, riéng
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ban nhan dan (UBND) cdp x4 noi co dat,
Phong DPia chinh tham tra, néu ho so hop
1¢ thi trinh UBND cép huyén xac nhan,
thong bao cic bén ndp thué chuyén quyén
su dung dat, 1é phi trudce ba. Néu 1a td chtc
nhan chuyén nhuong quyén st dung dat



ciia ho gia dinh, c4 nhan thi phai nép hod
so tai S& Dia chinh noi ¢co dat dé xac nhéan.
Sau khi Luat Dat dai nam 2003 ¢6 hiéu luc
ngay 01/7/2004 va sau d6 la Luat Nha o
ném 2005 déu quy dinh cac giao dich vé
quyen str dung dat, nha & vira thudc tham
quyen cua cong chung vua thuoc tham
quyen ching thuc cua UBND cap x4 noi co
dat, c6 nha.

Nghi quyét s6 06/2004/NQ-CP ngay
19-5-2004 cta Chinh phu vé mot s giai
phap phat trién lanh manh thi truong BDS
da yéu cau “timg budc hoan thién co ciu
cua thi truong va lanh manh cac giao dich
trén thi truong BDS trong do dac biét cha
trong viéc thiét 1ap “San giao dich quyén
sir dung ddt”, “Trung tam giao dich BPS
dé tao diéu kién thuan loi cho cac chu thé
dé dang tham gia thi truong, bao dam cho
thi truong cong khai, minh bach va co su
quan 1y cia Nha nudc.

Tai Bao cao sb 512/BC-UBTVQHII
ngay 14/6/2006 Uy ban Thuong vu Qudc
hoi ciing cho rang: bdt budc phdi qua san
giao dich BBS la co lgi cho ca nguoi mua
va nguoi ban, co diéu kién lya chon logi
BDS, gia mua, gia ban. Tu day, san giao
dich BPS da ra doi sau khi Luat KDBDS
nam 2006 c6 hiéu luc ngay 01/01/2007 va
thuc hién quyén xac nhan BDS cua cac
doanh nghi¢p KDBDS dugc giao dich qua
san theo Thong tu sé 13/2008/TT-BXD
ngay 21/5/2008 cua B§ Xay dung huodng
dan thuc hién mot s6 nodi dung cua Nghi
dinh s6 153/2007/ND-CP ngay 15/10/2007
ctia Chinh phu quy dinh chi tiét va hudng
dan thi hanh Luat KDBDS, theo mau tai

9

BAN VE DU AN LUAT

phu luc 4 véi muc dich “dé xdc nhin BPS
da duwoc giao dich theo dung quy dinh cua
phap luat”.

Trong giai doan tir 2007 — 2013, du bat
budc giao dich BDS qua san va phai c6 xac
nhan cuia san, nhung thi truong BDS van
van hanh theo quy luat ma c6 1€ chung ta
chua ndm bat dung nhip diéu dé co su didu
chinh, tdc dong phu hop, hi€u qua nén tai
To trinh cua BO Xay dung thang 9/2013
trinh Chinh phu da thwra nhan: thj truong
BDS van trong tinh trang phdt trién khong
on dinh; thong tin vé thi truong BDS van
khé tiép cdn, thiéu minh bach... chii yéu qua
bdo chi, thiéu théng tin chinh thirc tir cdc
co quan quan ly nha nuoc, quy dinh ban,
cho thué, cho thué mua BDS phai thong
qua san giao dich BDS trén thuc té lai lam
tang thém thu tuc, thém chi phi.

Hién nay, theo Luat Dat dai nam 2013
(khoan 3 Diéu 167), diém a khoan 3 Diéu
28 Dy thao Luat Dt dai (sira doi)', Diéu
17 Luat KDBDS nam 2014, Diéu 45 Dy
thao Luat KDBDS? thi hop dong KDBDS
khong bat budc phai thuc hién cong chimg,
chig thyc. Theo khoan 2 Piéu 117, khoan
2 Piéu 119 B¢ luat Dan sy (BLDS) nim
2015, thi ca nhan, to chirc chi phai tuan
theo diéu kién vé hinh thuc giao dich bang
van ban la c6 cong chung, chung thuc,
dang ky trong truong hop luat c6 quy dinh
diéu kién nay. BLDS khong quy dinh hinh
thic giao dich bang vin ban phai co “xac
nhan” cta doanh nghi¢p KDBDS nay cho
doanh nghi¢p KDBBDS khac mdi lam cho
hop ddng, giao dich KDBDS c6 gia tri
phép ly, c6 hiéu luc phép luat. Do vay, khi

1 Xem toan van Du thio Luit D4t dai tai: http://wwwlapphap.vn/Pages/DuThao/XemGopY.aspx?iDDTVB_
DuThaoVanBan=1929&replyUrl=/Pages/DuThao/dsduthao.aspx.

2 Xem toan van Dy théo Luat Kinh doanh b4t dong san (stia ddi)

- Du thdo Luat KDBDS tai http://www.lapphap.vn/

Pages/DuThao/XemGopY.aspx?iDDTVB_DuThaoVanBan=1920&replyUrl=/Pages/DuThao/dsduthao.aspx.
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doanh nghiép KDBDS ky hop dong mua
ban, chuyén nhuong, cho thué, cho thué lai
hang héa BDS cua minh v4i khach hang thi
da dap ung du didu kién vé hinh thirc dé
giao dich phat sinh hi¢u luc phép luat, lam
co s& cho cac chu thé tham gia giao dich
ké khai ndp thué cho Nha nudc, dang ky
bién dong, sang tén chuyén quyén sé hitu
tai san, quyén st dung dat ma khong can
phai c6 thém thu tuc “xac nhan” nao khac.

Qua cac giai doan théng trdm cua
thi truorng BDS cho thiy, xu thé tang truong
1én, xudng cta thi truong cung chiéu véi sy
ting truong ctia nén kinh té phu hop véi
cac quy ludt cua kinh té thi truong. Su ton
tai cua san va xac nhan qua san khong phai
1a liéu thudc tri dung bénh “néng, sét” hay
“cam lanh” cua thi truong BDS Viét Nam.
Do d6, viéc bat buoc KDBDS phai qua san
va xac nhan qua san phai bdo dam khong
tao ra dic quyén, dic loi cho cac san giao
dich BDS; san giao dich BDS khong lam
thay cho cong ching, day rii ro phap 1y
cho nguoi dan, bén mua nha ma thuc té da
chimg minh khi c¢6 xay ra tranh chip ho
ludn 1a bén yéu thé, bi thiét thoi khi ddi mat
vo1 viéc yéu cau thuc hién ding hop dé)ng
v6i cht dau tu hay khi tham gia tb tung tai
co quan ¢ tham quyén.

2. So sanh ban chit phap 1y giira xdc nhin
bat dong san dwoe giao dich qua san giao
dich bat dong san véi gia tri phap 1y ciia
van ban cong chirng

Doanh nghi¢p kinh doanh dich vu san
giao dich BDS va doanh nghi¢p KDBDS
déu thuc hién hoat dong KDBDS do Luat
KDBDS diéu chinh, déu dugc phap luat
bao dam quyén tu do kinh doanh, ti do tim
kiém khach hang va ky két hop ddng theo

3 Diém e khoan 1 Diéu 11 Luat Dau tu nam 2020.
4 Khoan 6 Diéu 61 Dy thao Luat KDBDS (stia ddi).
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quy dinh tai Didu 7 Luat Doanh nghiép
nam 2020. C6 mot s6 van dé can xem xét
nhu: Ca4 hai loai hinh KDBBS cung tu
do kinh doanh nhu nhau, déu duoc Nha
nuée bdao dam khéng bdt budc phdi thyc
hién cung cép hang hoa, dich vu tai mot
dia diém cu thé & trong nudc hodc nuoc
ngoai’ ma doanh nghi¢p nay phai ban, cung
cip san pham hang hoa cua minh thong
qua mdt doanh nghiép khac? Nhu vay, co
phai 1 bi han ché quyén ty do kinh doanh
khong? Néu ban truc tiép sé tiét kiém chi
phi sao khong dugc lam? Tai sao cung la
doanh nghiép KDBDS ma san giao dich lai
cb quyén xac nhan giao dich BDS qua san
1am co s& dé cac chu thé tham gia giao dich
ké khai ndp thué cho Nha nudc, dang ky
bién dong, sang tén quyén so hitu, quyén
sir dung dat?* Quy dinh nay c6 can tro, han
ché quyén ty do kinh doanh, tim kiém thi
truong, khach hang theo quy dinh ctuia Luét
Doanh nghiép khong? C6 lam mat di tinh
thdng nhét, ddng bd vé nguyén tic co ban
ctia phap luat dan sy va diéu kién c6 hiéu
luc cua giao dich dan su theo quy dinh tai
Diéu 3, Diéu 117, khoan 2 Diéu 119 BLDS
nam 2015 ciing nhu quy dinh vé thoi diém
co hi¢u lyc cua hop déng, giao dich vé
quyén sir dung dét, vé nha & theo Lut Dt
dai (khoan 3 Piéu 167, khoan 3 Diéu 188),
Luat Nha ¢ (Diéu 122) va Luat Cong chimng
(Piéu 5) hay khong? Quyén xac nhan giao
dich BDS thyc hién thong qua san duogc
trao cho Doanh nghiép kinh doanh dich
vu BDS phai ching 1 thay thé cho to chirc
hanh nghé cong ching?

Dé c6 cai nhin khach quan, ching ta c6
thé so sanh mot sd van dé phap 1y va thuc
tién qua bang so sanh dudi day:
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Tiéu chi

San giao dich bat dong san

Cong chirng

Vé quy md

Ca nudc co6 khoang 1.000 san’
thanh 14p theo nhu cau cia chu
dau tu du 4n BDS, phuc vu cho
viéc ban san pham cia dy an.

Ca nudc c6 khoang 1.365 t6 chtc hanh
nghé cong chimg® thanh 1ap theo tiéu
chi phat trién nghé cong chimg, gan véi
dia ban dan cu.

Vé ban chat

* La noi dién ra cac giao dich
BDS, noi cac bén gip gd, két ndi
cung — ciu, trao doi vé loai hang
héa BDS, cung cap thong tin vé
BDS c6 du diéu kién dé giao dich
theo dung cac diéu kién luat dinh;
lam trung gian cho cac bén trao
d6i, dam phan va ky két hop dong
mua ban, chuyén nhuong, cho
thué, cho thué lai BBS’.

* La noi cong ching vién thuc hién
chung nhén tinh xac thuc, hgp phap
cua hgp déng, giao dich, tinh chinh xéc,
hop phap, khong trai dao dire xa hoi cua
ban dich ma theo quy dinh cua phap luat
phai cong chimg hodc ca nhén, t6 chirc
tu nguyén yéu ciu cong ching?.

- Khong phai 1a cong cu quan ly
nha nudc;

- Hoat dong kinh doanh cua san
cung cép dich vu tur dbi v6i thong
tin BDS;

- Boéng vai trdo moi gidi, trung
gian nham muyc tiéu tim kiém loi
nhuan’.

- La cong cu quan ly va diéu tiét cua
Nha nudc;
- Hoat dong cong chig cung cap dich

vu cong do Nha nudce ity nhiém cho céac
giao dich BDS;

- Thyc hién vai trdo mot bén thir ba doc
lap, khach quan dé bao dam an toan
phap 1y, bao vé quyén, loi ich hop
phap, chinh dang cho cac bén giao dich,
phong ngira vi pham phap luat, han ché
tranh chap; gép phan 6n dinh kinh té -
xa hoi'’.

5 Coéng Thong tin dién tit Quéc hoi, Tong thuat truc tiép sdng 12/4: Khai mac phién hop Chuyén dé phap luat thang 4/2023
ctia Uy ban Thudng vu Quéc héi, truy cap ngdy 17/4/2023 tii https://quochoi.vn/tintuc/Pages/tin-hoat-dong-cua-quoc-hoi.

aspx?¢ItemID=74827.

6 Theo Bdo cdo s6 119/BC-BTP ngay 27/4/2023 ctia Bd Tu phap, tinh dén ngay 31/12/2022 ca nudc c6 3.216 CCV vdi 1.245
Van phong cong chiing va 120 Phong Cong chiing. S6 lugng cac TCHNCC (nhét 1a cdc VPCC) phén bé tai tat ca cac dia ban
cdp huyén ctia 63/63 tinh/thanh pho truc thudc trung uong.
7 Khoan 6 Diéu 3 Luit KDBDS 2014, khoan 11 biéu 3 dy thao Luat KDBDS (sua déi)
8 Khodn 1 biéu 2 Luat Cong chiing 2014
9 Khoan 21 Diéu 4 Luit Doanh nghiép 2020, khoan 1, 6 Piéu 3, Piéu 70 Luat KDBDS 2014 va khoan 1, khoan 11 biéu 3,
biéu 61 du thao Luat KDBDS (stia ddi)
10 Piéu 3 Luat Cong chiing nim 2014
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Vé chi phi
xa hoi

Phi dich vu cac san thu mtrc trung
binh khoang 2%/gia tri giao dich
BDS theo hop dong duoc ky.
Mit khac, theo thong tin do Uy
ban kinh t& cia Qudc hdi cung
cAp tai hop phién chuyén dé phap
luat ngay 12/4/2023 cua Uy ban
Thudng vu Quéc hoi khi néu ¥
kién vé du thio Luat KDBDS
(stra ddi) cho biét co mot sd ¥
kién phan anh viéc giao dich qua
san c6 thé lam ting chi phi tir
8-10%"".

Didu 64, 65 Luat KDBDS nim
2014 quy dinh phi mdi gidi nha
dat 1a khoan thu lao ngudi moi
gi¢i nhan duoc sau mdi giao dich
thanh cong bao gdom: thi lao va
hoa hong méi gidi BPS.

Chi phi nay do céc bén thoa thuan.

Phi cong ching dudi 0,1% gia tri tai
san hodc gia tri hop déng, giao dich
néu dudi 1 ty dong; tir trén 1 ty dén
3 ty dong: 01 tridu dong + 0,06% cua
phan gia tri tai san hodc gia tri hop
dong, giao dich vuot qua 01 ty dong;
T trén 03 ty dong dén 05 ty dong:
2,2 triéu déng + 0,05% ciia phan gia
tri tai san hodc gia tri hop dong, giao
dich vuot qua 03 ty dong; Tir trén 05
ty ddng dén 10 ty dong: 3,2 triéu dong
+0,04% ctia phan gia tri tai san hodc
gia tri hop ddng, giao dich vuot qué
05 ty dong; Tur trén 10 ty dong dén
100 ty dong: 5,2 triéu ddng + 0,03%
ctia phan gia tri tai san hodc gia tri
hop dong, giao dich vuot qua 10 ty
dong; Trén 100 ty dong: 32,2 triéu
ddng + 0,02% cua phan gia tri tai san
hoac gia tri hop déng, giao dich vuot
qua 100 ty dong (muc thu tdi da 1a 70
triéu dong/trudong hop)'2.

Vé loai hinh
hoat dong

San giao dich BDS dugc dang ky
thanh 1ap theo Luat Doanh nghiép
c6 thé theo cac loai hinh cong ty
TNHH, cong ty c6 phan, cong ty
hop danh (c6 ca thanh vién gop
von).

Van phong cong chiing chi do cong
chimg vién thanh lap va duogc to
chirc va hoat dong theo quy dinh cua
Luat nay va cac van ban quy pham
phap luat khac c6 lién quan d6i voi
loai hinh cong ty hop danh va khong
c6 thanh vién goép von. Phong Cong
chting 1a don vi sy nghi¢p cong lap
thudc S¢ Tu phap.

11 Anh Minh, Uy ban Kinh té Ban bat dong sin qua san lam tang chi phi, doi gid, truy cap ngay 12/4/2023 ti https://
vnexpress.net/uy-ban-kinh-te-ban-bat-dong-san-qua-san-lam-tang-chi-phi-doi-gia-4592298.html
12 Khoan 2 Diéu 4 Thong tii s6 257/2016/TT-BTC ngay 11/11/2016 ctia Bo Tai chinh quy dinh muic thu, ché d6 thu, nop,
quan ly, st dung phi cong chiing
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Ve

Giao dich thanh cong thi chu dau
tu va khach hang ky két hop dong
v61 nhau. Theo Du thao thi cé
thém gidy xac nhan. Gia tri phap
Iy ctia gidy xac nhan BDS da giao
dich qua san vé ban chat chi don
thuan 13 xac dinh phuong thirc
giao dich, khong phai 1a diéu kién
vé hinh thie cua giao dich bang
vian ban phai tuan tha dé giao dich
c6 hiu luc phép luat nén khong
thé dung lam co so dé ké khai
thué, diang ky chuyén quyén so
hitu, quyén st dung. Quy dinh nay
cua Dy thao mau thuan véi BLDS
vé diéu kién c6 hiéu luc cua giao
dich dan sy tai Diéu 117 va Diéu
119, khong phu hop voi phap luat
thué, thiéu dong bo va thong nhat
v6i Luat Pai dai (khoan 3, Piéu
167, Diéu 188), Luat Nha ¢ (Piéu
118, Diéu 122).

Gia tri phap ly cua van ban cong chung:
van ban cong chiing c6 gia tri thi hanh
dbi voi cac bén tham gia hop dong,
giao dich ma con dugc cac co quan, to
chire, ca nhan khac ton trong, bao dam
thuc hién (can cir dé nop thue dang ky
chuyén quyén so hiu, quyén sir dung
dung dat, co sé dé xir phat vi pham
hanh chinh...). Nhiing tinh tiét, su kién
trong hop dong, giao dich dugc cong
chung co gia tri 1a chiing ctr khong phai
chirng minh truéc Toa'.

san
pham
Vé trinh tu,
thu tuc

- Khi san xac nhan BDS da giao
dich qua san thi nguoi quan ly,
didu hanh san khéng can _phai
kiém tra, xac dinh cac yeu tb
cAu thanh quan hé phap luat dan
su (va ho ciing khong dugc dao
tao vé chuyén mon dé lam nhiing
cong viéc nay) khi cac bén giao
két hop dong voi nhau, khong
phai chiu trach nhiém xac dinh
nang luc phép ludt dan sy, ning
lyc hanh vi dan sy cua chu thé,
vé tinh xac thyc, hop phap trong
ndi dung thoa thudn ctua cac bén
tham gia giao két hop dong, va
khong phai chiu trach nhiém vé
diéu kién c6 hiéu lyc phap luat
ctia hop dong do.

- Chi gidi han gitra cac bén voi
nhau, tha tuc khong cong khai véi
toan xa hoi.

- Khi thuc hién cong chirng, cong chiing
vién phai kiém tra, xac dinh day du cac
yéu t6 cdu thanh quan hé phap luat dan
su (chu thé - khach thé - noi dung) khi
cac bén tham gia hop dong, giao dich
duoc yéu cau cong chung, diéu kién vé
BDS duogc tham gia giao dich; phai bao
dam chii thé c6 nang luc phap luat dan
sw, nang luc hanh vi dan sy phu hop,
phai xac dinh, huong dan giai thich dé
cac bén thong nhat théa thuan ndi dung
ctia hop dong, giao dich bao dam tinh
xac thuc, hop phap, khong trai dao duc
x4 hoi.

- Cong khai va dugc quy dinh 13 rang
trong luat véi toan xa hoi.

13 Diéu 5 Luat Céng ching nam 2014; diém c khoan 1 Diéu 92, khoan 9 Piéu 94, khoan 10 Diéu 95 B¢ luat T6 tung dan sy

nam 2015
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ky gidy xac nhan nay.

Quy trinh, thu tuc thuc hién xac
nhan BDS da giao dich qua san
don gian khi chi can giao dich
thanh cong, cac bén ky hop dong
v6i nhau thi ngudi dai dién c6 thé

Quy trinh, tha tuc cong chirng chat chg'
ngay tir khau tiép nhan yéu ciu cong
ching, kiém tra thanh phan ho so, diéu
kién vé chu thé, vé d6i tuong cua hop
dong, giao dich, vé ndi dung cam két,
thoa thuan va thong nhat ¥y chi cta cac
bén c6 dugc phap luat cho phép khong
roi méi thu 1y, soan thdo hop déng, loi
chimg sau d6 huéng dan cac bén doc
kiém tra lai ndi dung dé bao dam ¥ chi
va sy thé hién ¥ chi cta cac bén ding
v6i ndi dung soan thao. Cac bén dong y
thi s€ ky tén trudc mat cong chung vién,
cong chung vién kiém tra lai thong tin
vé nhan than, chu thé, tai san, kiém tra
ban chinh cac gidy to dugce xuét trinh,
kiém tra lich sir giao dich, thong tin
ngan chan trude khi ky chung nhan va
dong dau dé hop dong, giao dich trd
thanh van ban cong chung.

3. Mot s6 nhén dinh va kién nghi gop phan
hoan thién Dy thao Luat Kinh doanh bat
dong sén (sira doi)

Doanh nghiép tham gia thi truong luon
gan lién véi trach nhiém xa hoi, dao duc kinh
doanh nhung doanh nghiép nao sinh ra cling
véi muc dich chinh 1 kinh doanh nham tim
kiém loi nhudn tdi da, chi phi tdi thiéu nén
phai c¢6 cong cu thé ché phap luat dé kiém
soat, vira biao dam quyén ty do kinh doanh
duoc thuan loi, vira bao dam hai hoa 191 ich,
bao vé quyén loi hop phap, chinh dang cua
nguoi tidu dung, nguoi giao két hop dong,
giao dich voi doanh nghiép. Hién nay, s6 vu
an lién quan dén dat dai chiém trén 70% s6 vu
an dugc xét xtir hang nam. Trong giai doan tur
2013-2020, co quan hanh chinh cac cap tiép
nhan 324.241 don khiéu nai lién quan dén

14 Diéu 40, Diéu 41 Luat Cong chling nam 2014.

dét dai, chiém 62,9% téng s6 don khiéu nai'®.
Trong khi d6, theo s6 lidu tong két 05 nam
thi hanh Luat Cong chung (2015-2020) cua
cac dia phuong chi c6 khoang 0,01% céac vu
tranh chip lién quan dén hop dong, giao dich
da dugc cong ching; sdvu vigc c6 ban an yéu
cau boi thudng thiét hai 1a rat it, véi sb tién
khoang hon 12 ty ddng, nhiéu dia phwong
khong c6 truong hop nao phai boi thuong'®.
Bao céo thdm tra Dy thdo Luat KDBDS
do Chu nhiém Uy ban Kinh té caa Qudc hoi
Vit Hong Thanh trinh bay ngay 11/4/2023,
da chi ra thuc té c6 hién tuong cac san cau
két v6i nhau vi muc dich loi nhuan lam nhiéu
loan thi truong, khong phan anh ding quan
hé cung cau, gia ca. Do do, viéc bét budc
giao dich BDS qua san tiém an nguy co loi
dung dé doc quyén, cau két, giy anh huong

15 Tailiéu trién khai Nghi quyét s6 18-NQ/TW ngay 16/6/2022 ctia Ban chép hanh Trung uong vé “Tiép tuc d6i mai, hoan
thién thé ché, chinh sich, nang cao hiéu luc, hiéu qué quan ly, st dung dét, tao dong luc dua nudc ta trd thanh nudc phat
trién c6 thu nhép cao” dugc Tha tudng Chinh phtt Pham Minh Chinh trinh bay sing ngay 21/7/2022.

16 BO Tu phép, Bédo cdo danh gid tac dong ctia chinh sach trong dé nghi x4y dung Luat Cong chiing (stta d6i), Ha Noi, thang 7/2022.
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dén minh bach thi truong va quyén loi cac
bén trong KDBDS. San chi la mot trong céac
phuong thirc dé giao dich, nén cho phép cac
bén tham gia dugc quyén chon giao dich qua
san hodac khong qua san. Trong phién hop cua
Uy ban Thuong vu Qudc hoi ngay 12/4/2023,
Chu tich Qudc hdi Vuong Pinh Hué ciing
dong tinh voi két qua tham tra nay va dé nghi
Ban soan thao tiép thu, chinh stta dé Dy thao
Luat KDBDS “quy dinh diéu kién thanh lap
san giao dich, co ché hoat dong cua san giao
dich con tham gia hay khong tham gia san
giao dich 1a quyén cta ngudi mua”’.

Ngoai ra, néu quy dinh san vira c6 quyén
thoa thuan v6i chi dau tu dé dua hang hoa
BDS 1én san va thu phi dich vu dén khi giao
dich thanh cong lai c6 quyén xac nhan BPS
do da giao dich qua san, thi sé khong bao
dam tinh ddc 1ap, vo6 tu, khach quan.

Trong diéu kién thyc t& hién nay, khi
ma cong tac quan ly, didu tiét thi trudng,
trong d6 c6 thi truong BDS, con nhiéu bat
cap, rat nhidu vu an lién quan dén doanh
nghiép KDBDS vi pham phap luat khi ky
hop dong, giao dich vd&i ngudi mua, nhan
chuyén nhuong du chua du diéu kién de
huy dong von, tham chi Itra ddo. Chua ké rat
nhiéu doanh nghiép tim du kiéu lach luat huy
dong von khi chua du diéu kién'®, don gian vi
vbn huy dong tir khach hang bao gid chi phi
cling ré hon von vay. Tham chi c6 khong it
truong hop da huy dong duge von qua hanh
vi lach luat dudi hinh thic hop ddng nguyén

BAN VE DU AN LUAT

tac, hop dong dat coc', ding ky gitr chd...
ma khi thi truong bién dong gay bét loi cho
doanh nghiép thi doanh nghiép sin sang don
phuong chim dut hop dong, can nira thi kién
khach hang ra tdoa dé tuyén bd hop déng vo
hiéu®. Thuc tién cho théy, ngudi mua ludn la
bén yéu thé. Do d06, néu phap lut quy dinh
cac hop dong, giao dich BPS cua cac doanh
nghiép nay khi ky v6i khach hang dudi bat
ky hinh thirc nao déu phai cong chimg thi véi
vai tro doc lap, khach quan cong chung sé€
kiém tra, giam sat viéc tuan thi phép ludt cua
chu dau tu, bao vé bén yéu thé, bao dam minh
bach, cong bang xi hoi, gop phan cing cb
niém tin ctia ngudi dan vao Nha nude phap
quyén, sy ton nghiém cta phap luat. Phi cong
chimg cho doanh nghi¢p KDBDS ciing phai
xem xét giam trong thoi gian téi dé tao thuan
lo1 cho cac bén tham gia giao dich.

Luat KDBDS nén thiét 1ap co ché phan
cong, phdi hop, trong viéc quan 1y, giam
sat thi truong BDS cua Nha nudc, nhung
cling kién tao diéu kién dé thj truong nay
phat trién bén viing, khong con tai dién cau
chuyén “bong bong BDS”. B¢ diéu tiét, thuc
day tang truong theo quy luat cua thi truong
thi hoat dong cong chimg la cong cu voi tu
cach bén tht ba doc 1ap, khach quan dé bao
dam an toan phap ly cho céc bén giao dich,
phong ngira vi pham phap luat?!, gép phan
cing cb niém tin xa hoi vao Nha nudc phap
quyén, dé nguoi dan dugc thy hudng thanh
qua va “an cu, lac nghi¢p” m

17 Bdo Yén, Chu tich Qudc hoi Vuong Dinh Hué: Stia d6i Luat Kinh doanh bat dong san dé viia bao dam quan ly chit ché
viia kién tao phat trién bén viing, https://quochoi.vn/tintuc/Pages/tin-hoat-dong-cua-quoc-hoi.aspx?ItemID=74870, truy
cap ngay 17/4/2023.

18 Tan Viét, Chung cu Monarchy chua nghiém thu da ban cho khach hang, https://plo.vn/chung-cu-monarchy-chua-
nghiem-thu-da-ban-cho-khach-hang-post627745.html, truy cap ngay 26/9/2022;

Kién Cudng, S6 Xdy dung khuyén cdo vé dat coc, giit ché mua nha, https://plo.vn/so-xay-dung-khuyen-cao-ve-dat-coc-giu-
cho-mua-nha-post660984.html, truy cap ngay 26/9/2022;

Tan Viét, Dir dn The Muse Da Nﬁng chua dwoc huy dong vo”'n, https://plo.vn/du-an-the-muse-da-nang-chua-duoc-huy-dong-
von-post683019.html, truy cap ngay 15/8/2022.

19 Dbinh Son, Sau 4 ndm mua nha, khach hang nhén dugc thong bao chdm dut hgp dong coc, https://thanhnien.vn/sau-4-
nam-mua-nha-khach-hang-nhan-duoc-thong-bao-cham-dut-hop-dong-185230418145458292.htm, truy cip ngay 20/4/2023.

20 https://thanhnien.vn/tai-chinh-kinh-doanh/la-lung-chu-dau-tu-kien-khach-hang-tuyen-hop-dong-vo-hieu-1390558.
html, truy cip ngay 15/8/2022.

21 Muc 2 Phan I Nghi quyét s6 172/2020/NQ-CP ngay 19/11/2020 ctia Chinh pht vé chinh sach phat trién nghé cong chiing.
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1. B6i canh

Tém tat:

Dé giam tinh trang tiéu thy duong khong hop 1y va cac tac hai cia
d6 ubng c6 duong dén sirc khoe, T chirc Y té thé gidi khuyén nghi
cac qudc gia trién khai két hop ba giai phap 1a ap thué voi d6 udng
¢6 dudng, gido duc truyén théng va han ché quang céo dd udng ¢
duong d6i véi tré em. Trong pham vi bai viét nay, cac tac gia trinh
bay, phén tich kinh nghiém ctia mot s6 qudc gia vé nhom san pham
dd ubng c6 dudng chiu thué, phuong phap danh thué va thué suit
thué tiéu thu dic biét.

Abstract:

In order to reduce over-consumption of sugars and adverse
health effects of sugar-sweetened beverages, the World Health
Organization recommends countries implement taxation on
sugar-sweetened beverages in combination with education and
restriction of marketing of sugary products to children. Within
the scope of this article, the authors give out introductions and
an analysis of the experiences of a number of countries on taxed
sugar-sweetened beverages products, the excise tax structure, and
tax rates.

dung DUCD khong hop ly 1a mét trong

Cac san phdm dd ubng c6 duong
(PUCP) ngay cang phd bién trén thi
truong, muc ti€u thu ngdy cang gia tang
trén toan cau, dic biét & tré em va vi
thanh nién. Puong trong BUCD trd thanh
ngudn dudng chinh co thé dung nap'. Sur

nhitng nguyén nhan chinh gay ra thtra can,
béo phi va cac rdi loan chuyén hoa ca &
nguoi trudng thanh va tré em do lam tang
niang luong (lwong calo) nap vao co thé,
dan dén gia ting ty 18 méic bénh dai thao
duodng tuyp 2, ting huyét ap, réi loan md

1 World Health Organization 2017. Taxes on Sugary Drinks: Why Do It? World Health Organization.
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mau ciing nhu cic bién ching vé bénh tim
mach, dot quy va tir vong *343¢,

T6 chirc Y té thé giéi (WHO) khuyén
nghi dé c6 thé giam murc tiéu thu duong va
chan dimg mrc gia tang dai dich béo phi va
dai thdo duong, cac qudc gia can thuc hién
két hopba nhom giai phap gom: (1) 4p thué
v6i DUCD, (2) han ché quang cdo PUCD d6i
v6i tré em va (3) truyén thong vé tac hai cia
viée str dung DPUCD khéng hop 1Iy7. Khuyén
nghi nay di dugc hudng tmg véi hon 30 quic
gia ban hanh chinh sach thué trong vong 5
nam tir 2016-2020%; tang tir 23% nam 2017
1én 38% nam 2019 (trén tong s 160 qudc gia
béo c4o s6 liéu cho WHO); trong sb cac cong
cu thué, thué tiéu thu dic biét (TTPB) dugc
ap dung phd bién nhat’.

Céac bang chung khoa hoc cho thiy
chinh sach thué dbi véi PUCD s& phat huy
hi€u qua bao vé suc khoe néu bao dam tang
gid ban 1é d6 uong lén it nhat 20%'"". Thué

CHINH SACH

TTPB d6i voi PUCD mang lai hiéu qua kép,
vira gop phan giam tiéu thy dudng, giam cac
tac hai dén strc khoe, vira ting ngudn thu
ngan sach nha nudc 1213,

Kinh nghiém qudc té v& nhom san
phém chiu thué, mién thué, lua chon
phuong phap thué, tinh thué suat thué
TTDB 1a co sd dé cac qudc gia tham khao
nhim x4y dung va trién khai chinh sach
thué TTPB hiéu qua, ddp ung muc tiéu
gidm muc tiéu thu duong tr BUCD va
bdao v¢é suc khoe nhan dan. Tuy nhién,
hién chwa c6 4n pham tong quan hé théng
vé chinh sach thué TTPB d6i voi PUCD
xuét ban bang tiéng Viét & nudc ta.

2. Phuwong phap tong quan

Do han ché vé tinh sén c6 cla cac van
ban phap luat bang tiéng Anh trén cic co
so dir liéu, dé xac dinh duoc cic qubc gia
da ban hanh chinh sich thué TTDB véi
DUCD, cac tac gia khoi dau nghién ciru

2 Johnson RJ, Segal MS, Sautin Y, Nakagawa T, Feig DI, Kang DH, Gersch MS, Benner S, Sanchez-Lozada LG. Potential
role of sugar (fructose) in the epidemic of hypertension, obesity and the metabolic syndrome, diabetes, kidney disease, and
cardiovascular disease. Am ] Clin Nutr. 2007 Oct;86(4):899-906. doi: 10.1093/ajcn/86.4.899. PMID: 17921363.

3 Malik VS, Popkin BM, Bray GA, Després JP, Willett WC, Hu FB. Sugar-sweetened beverages and risk of metabolic
syndrome and type 2 diabetes: a meta-analysis. Diabetes Care. 2010 Nov;33(11):2477-83. doi: 10.2337/dc10-1079. Epub 2010
Aug 6. PMID: 20693348; PMCID: PMC2963518.

4 Imamura E O’Connor L, Ye Z, Mursu J, Hayashino Y, Bhupathiraju SN, Forouhi NG. Consumption of sugar sweetened
beverages, artificially sweetened beverages, and fruit juice and incidence of type 2 diabetes: systematic review, meta-analysis,
and estimation of population attributable fraction. BMJ. 2015 Jul 21;351:h3576. doi: 10.1136/bm;j.h3576. PMID: 26199070;
PMCID: PMC4510779.

5 Xi B, Huang Y, Reilly KH, Li S, Zheng R, Barrio-Lopez MT, Martinez-Gonzalez MA, Zhou D 2015 Sugar-sweetened
beverages and risk of hypertension and CVD: a dose-response meta-analysis. Br ] Nutr. 2015 Mar 14;113(5):709-17. doi:
10.1017/S0007114514004383. Epub 2015 Mar 4. PMID: 25735740.

6 Te Morenga L, Mallard S, Mann J. Dietary sugars and body weight: systematic review and meta-analyses of randomised
controlled trials and cohort studies. BM]J. 2013; 346:€7492.

7 World Health Organization 2017. Taxes on Sugary Drinks: Why Do It? World Health Organization.

8 World Bank 2020. Taxation on Sugar sweetened Beverages: International Evidence and Experiences. World Bank.

9 World Health Organization 2020. Assessing national capacity for the prevention and control of noncommunicable
disease: report of the 2019 global survey. Geneva: World Health Organization; 2020. Licence: CC BY-NC-SA 3.0 IGO.
Cataloguing-in-Publication (CIP) data. CIP data are available at http://apps.who.int/iris.

10 Powell LM, Chriqui JF, Khan T, Wada R, Chaloupka FJ. Assessing the potential effectiveness of food and beverage taxes
and subsidies for improving public health: a systematic review of prices, demand and body weight outcomes. Obes Rev. 2013
Feb;14(2):110-28. doi: 10.1111/0br.12002. Epub 2012 Nov 23. PMID: 23174017; PMCID: PMC3556391.

11 World Health Organization 2016. Fiscal policies for diet and prevention of noncommunicable diseases. Geneva: World
Health Organization; 2015 [Internet]. [cited 2021 June 6]. Available.

12 World Health Organization 2015b. Guideline: Sugars Intake for Adults and Children. World Health Organization;
Geneva, Switzerland: 2015. [Google Scho lar]https://www.who.int/publications-detail/9789241549028.

13 World Health Organization 2020. Assessing national capacity for the prevention and control of noncommunicable
disease: report of the 2019 global survey. Geneva: World Health Organization; 2020. Licence: CC BY-NC-SA 3.0 IGO.
Cataloguing-in-Publication (CIP) data. CIP data are available at http://apps.who.int/iris.
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bang cach tim kiém cac bai bao téng quan,
bdo céo tong hop vé chinh sach thué doi
voi DUCD qudc té xuat ban trudc ngay
20/6/2021. Sau khi xac dinh dugc danh
sach cac quodc gia ap dung thué doi voi
DbUCD, nhém nghién ctru phan tich cac
thong tin san co tur cac bai bdo tong quan
va bao cao'*!>161718 xac dinh cac thong tin
con thi€u so véi muc tiéu tong quan va tim
kiém van ban phap luat, cac nghién cuu
chinh sach thué cua céc nudc dé bo sung
thong tin can co.

Tir khéa tim kiém:

- Tir khoa tim kiém bai bao tong quan,
bao cdo tong hop vé chinh sach thué doi véi
DbUCD quoc teé: tax* AND sugar®, (filter
review);

- Tur khéa tim kiém ddi v6i mot s6 qudc
gia: Tén qudc gia, excise tax*/tax*, sugar*,
sugar-sweetened beverages, bill/act/policy.

Co s¢ dii liéu tim kiém: Pubmed, Google,
Google scholar, website van ban luat hodc cong
béo luat tieng Anh cua mot s6 nude/khu vuc.

Ngén ngir tim kiém: Tiéng Anh.

Han ché ciia tong quan: Ngbn ngit tim
kiém la tiéng Anh nén bdo cdo chua tong
hop dugc mot s6 ndi1 dung, quy dinh cu thé
cua mot vai quoc gia néu tu liéu lién quan
duogc cong bo bang ngdn ngtr khac.

3. Phwong phap tong hop va phan tich s6
liéu

Dit liéu tim kiém duoc doc, phan tich

va trich xudt vao bang tong hop Excel cho
mdi qudc gia theo cac nodi dung: Tén qudc
gia, tén vin ban luat/chinh sach thué TTPB,
nam ban hanh, duong link van ban (ngon
ngit tiéng Anh), sin pham DUCP chiu thué,
san pham mién trir thué, phuong phap thué,
loai gia tinh thué (v6i phuong phap thué ty
18) va mtrc thué suat TTDB.
4. Két qua

Két qua tong quan cho thiy, dén nim
2020 ¢4 it nhdt 67 quoc gia/vimg lanh tho va 9
thanh pho/vimg ciia Hoa Ky va Tay Ban Nha
ap dung cac cong cu thué nham muc dich ting
gia/giam tiéu ding DUCPH. 03 cong cu thué
dugc str dung, gom: (1) Thué TTPB: dugc ap
dung tai it nhat 65 qudc gia/ ving 1anh tho/ving
(g6m 56 quéc gia va 8 thanh phd cua Hoa Ky
va I ving Tay Ban Nha); 1a cong cy thué phé
bién nhat dugc sir dung; (2) 7 hué nhdp khdu:
dugc 4p dung tai 9 qudc gia va ving lanh tho
(Maldivia, Palau, Pao Marshall, Niue, Wallis
& Futuna, Federal state of Micrnesia, New
Caledonia, Nauru va Papua New Guine); (3)
Thué hang héa va dich vu (GST): dugc ap
dung tai An Do va Colombia. Trong nghién
clru nay, céc tac gia tap trung phan tich chinh
sach thué TTDB déi vi PUCD cua 65 qudc
gia/ving lanh tho/thanh phd.

4.1. Cic sin pham do uong cé dwong
chiu thué va mién thué tiéu thu dic biét

- Céc san pham chiu thué tiéu thy dic biét
WHO str dung khai niém d6 udng c6 duong

14 World Health Organization 2020. Assessing national capacity for the prevention and control of noncommunicable
disease: report of the 2019 global survey. Geneva: World Health Organization; 2020. Licence: CC BY-NC-SA 3.0 IGO.
Cataloguing-in-Publication (CIP) data. CIP data are available at http://apps.who.int/iris.

15 PAHO 2020. Sugar-sweetened beverage taxation in the Region of the Americas. Washington, D.C. License: CC BY-NC-
SA 3.0 IGO. https://iris.paho.org/handle/10665.2/53252.

16 Hattersley L, Thiebaud A ; FuchsTarlovsky A; Gonima A; Silver L; Mandeville K. 2020. Taxes on Sugar-Sweetened
Beverages: International Evidence and Experiences. Health, Nutrition and Population Knowledge Brief Washington, D.C.:
World  BankGroup. http://documents.worldbank.org/curated/en/248211613969946914/Taxes-on-Sugar-Sweetened-
Beverages-International-Evidence-and-Experiences.

17 Sandoval, RC, Roche, M, Belausteguigoitia, I, Alvarado, M, Galicia, L, Gomes, FS & Paraje, G 2021, Excise taxes on sugar-
sweetened beverages in Latin America and the Caribbean, Pan American Journal of Public Health, vol. 45, e21. https://doi.
org/10.26633/RPSP.2021.21.

18 Teng A., Snowdon W., Win Tin S.T., Gen¢ M., Naati E., Puloka V., Signal L. and Wilson N. 2021, Progress in the Pacific
on sugar-sweetened beverage taxes: a systematic review of policy changes from 2000 to 2019. Australian and New Zealand
Journal of Public Health, 45: 376-384. https://doi.org/10.1111/1753-6405.13123.
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(BUCD) cho tét ca cac loai dd ubng co chira
duong tu do, gém: nudc ngot khong chira
con (soft-drink) c6 ga hodc khong co ga,
nuoc ép trai cay/rau cu, dd uong tur trai cay/
rau cu, dudi dang dd uong, chét ¢ dic dang
long va bot, nude co pha ché huong liéu,
nudc tang luc va dd udng cho ngu(‘)i choi thé
thao (sport drmks) tra pha san, ca phé pha
san va do udng tir sira c6 pha ché huong licu
(flavoured milk drinks)®.

Hau hét cac qudc gia/thanh phd déu ap
thué TTPB v6i nude ngot co ga, nudc ting
luc va do udng cho ngudi choi thé thao. Cac
d6 udng, chit co dic, dang long hoac dang
bot c6 duong dé pha ché do udng, stra, )
udng tir trai cAy/rau ci co bd sung duong
cing thudc danh muc chiu thué & nhidu
quoc q1a Estonia Ia quoc gla ap thué TTDB
cho tit ca cic nhém san pham PUCPD chira
duong tu do theo dinh nghia cia WHO.

- Cdc san pham mién trir thué do uong
co duwong

Tiéu chi PUCD dugc mién trir thué TTDB
kha da dang giita cac quic gia. Cac nhom tiéu
chi duoc str dung phd bién bao gom: (1) Do
ubng co thanh phan 1a nudc ép hoa qua, rau cu
nguyén chat hodc co ty 1¢ nudc ép nguyén chat
cao trén don vi thé tich d6 udng (>=50%), hodc
chi chira duong tw nhién/ khéng bd sung thém
chét tao ngot khac, hodc cé ngudng duong cao

3.6
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hon ngudng quy dinh; (2) San pham sita va c¢6
thanh phan tir sita, san pham dinh dudng: sita
nguyén chét hoic co thanh phan chinh 13 sita
hoic khong bo sung dudng hodc lugng dudng
trong sita thip hon so véi quy dinh; (3) PUCD
¢6 luong dudng hodc tong luong calo thip hon
so v6i quy dinh; (4) DO udng duge lam ngot
bang chit tao ngot nhan tao khong san sinh calo
hoic it calo; (5) D6 udng thay thé sita, d6 ung
str dung cho muc dich y té va cac muc dich khac;
va (6) San pham ¢ dang bot, co dic 1ong hodc
dong chai dung cho muyc dich pha ché PUCP.

4.2. Phwong phdp va thué suit thué
tiéu thu dic bigt véi do uong cé dwong

- Phwong phdp thué tiéu thu déc biét

Trong s6 56 qubc gia duge nghién ciu,
58,9% quoc gia ap dung phu’ong phap thué
tuyet dbi (tire 12 quy dinh sb tién thué tuyét
dbi trén mot don vi thé tich do udng), 32,1%
ap dung phuong phap thué ty 1é (quy dinh ty
1¢ phan trim trén gid tinh thué, theo gia xuat
xuong, gid ban 1¢, gla ban si); 5,4% ap dung
phuong phap thué hon hop (ap dung dong
thoi thué ty 1¢ va thué tuyet d6i voi tat ca
hodc hau hét cac san pham DUCD), 3,6% ap
dung hoic thué tuyét ddi hodc thué ty 1é tuy
nhém san pham PUCD (Hinh 1). 8 thanh
phé & Hoa Ky va 1 ving ciia Ty Ban Nha
ap dung phuong phap thué tuyét doi.

Thué tuyétdéi hodctylé tuyloai DUCD

Hinh 1: Ty 1é (%) quoc gia dp dung cac phiong phdp thué TTPB véi PUCP
(trén tong so 56 quoc gia dwoc nghién ciru)

19 World Health Organization 2017. Taxes on Sugary Drinks: Why Do It? World Health Organization. [(accessed on 6 June 2021)];
Available online: https://apps.who.int/iris/handle/10665/260253; WHO 2020. Assessing national capacity for the prevention and control of
noncommunicable disease: report of the 2019 global survey. Geneva: World Health Organization; 2020. Licence: CC BY-NC-SA 3.0 IGO.
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- Ap thué theo lwong dwong cé trong do
uong

Bang 1 cho thiy 35,7% qudc gia (n=20)
tinh thué TTPB dua trén ham luong duong
trong d6 udng. S6 luong va danh sach cac
quéc gia c6 tinh thué theo ham lugng dudng
va theo phuong phép thué nhu sau:

Trong nhém cac qudc gia co st dung
phuong phap thué ty 18:

+ Thué lj? lé khong phan biét luong
dwong 21 quoc gia dang ap dung cach tinh
thué nay trong d6 co 15 quéc gia tinh thué
theo gia ban 1%, 5 qudc gia theo gia xuat
xuong?' va 1 quéc gia theo gia ban si? .

+ Thué ty 1é theo ngudng sé gam
dwong co trong thé tich d6 udng véi
nguyén tic ty trong dudng cang cao thi

muc thué cang cao: 2 qubc gia dang ap
dung cach tinh thué nay 1a Peru va Chile,
va tinh trén gia ban I¢.

Trong nhém quéc gia c6 ap dung phuong
phap thué tuyét dbi:

+ Thué tuyét doi khéng phan biét lwong
duwong trong dé uong: 20 qudc gia/ving lanh
thd va 8 thanh phd cua Hoa Ky va 1 ving
cua Tay Ban Nha.

+ Thué tuyét doi theo nguwéng sé gam
diong c6 trong thé tich d6 udng véi nguyén
tic ty trong duong cang cao thi muc thué
cang cao, dugc ap dung tai 12 qudc gia/ving
lanh th6>.

+ Thué tuyét déi theo méi gram dwong
c6 trong d6 ubng: duoc ap dung tai 6 qudc
gia®.

Bang 1: Ty 1é qudc gia tinh thué TTDB theo lwong dudng tai 56 qubc gia/ving
lanh tho va 9 thanh pho/viung ciia Hoa Ky va Tay Ban Nha

<. Thanh
Quoc gia pho/viing
Phwong phap (N=56)
(N=9)
) n % (*) n
Trong nhom quoc gia co ap dung phwong phdp
50, 23 0
thué ty l¢é
1 | Thue¢ ty 1€, khong phan biét lwong duong 21 37,5
2 | Thué ty 1€, theo ngudng duong 2 3,6
Trong nhom quoc gia co ap dung phwong phdp
50k 38 9
thué tuyét doi
3 | Thué tuyét doi khong phan biét lugng dudng 20 35,7
4 | Thué tuyét doi theo ngudng dudng 12 3,6 1
5 Thue tuyét doi trén mdi s6 gram duong co trong do 6 10.7
udng ’

20 Argentina, SaintKis Nevis, San Vincent& Grenadine, Benmuda, Panama, Nicaragua, Saudi Arania, Bahrain, Qatar,
United Arab Emirates, Oman, Tuvalu, Ecuador (d6 uéng ham lugng duong<= 25g/lit d6 uéng va cic loai nudc tang luc), El

Salvador (da s6 san phdm) va Théi Lan.

21 Barbado, Brazil, Paraway, Mexico (chi 4p dung véi d6 uéng ning lugng/nudc ting lic) va Dominica (da s6 san phim).

22 Kiribati.

23 Seychelles, Bolivia, Belize, , Guatemala, Honduras, Uruguay, Suriname, Na Uy, Ph4n Lan, Bi, Hungary, , St Helena (Anh),
Philipine, Fiji, American Samoa, Vanuatu, Samoa, Mexico (da s6 san phdm), El Salvandor (d6 uéng ting luc), va Dominica

(d6 udng cb ga).

24 Tonga, French Polynesia, Brunei, Malaysia, Théi Lan, Estonia, B6 Dao Nha, Tay Ban Nha, Phép, Ireland, Vuong quéc

Anhva Latvia.

25 Dao Cook, Sri Lanka, Ba Lan, Ecuador, Nam Phi, Mauritius.
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(*) Cong tong > 100% do cé 5 quoc gia
dp dung 2 phwong phdp thué *

+ Vé mirc thué sudt

Mirc thué suat cﬁa cac qudc gia kha da
dang. Vi cac quoc gia ap dung phuong
phap thue tuyét ddi, do co su khac nhau vé
don vi tién t&, don vi thé tich va strc mua
twong du:ong nén cac tac gid khong so sanh
thué suat glua cac quoc gia.

Trong s6 56 qudc gia, 41% ap dung cling
marc thué cho tit ca cac sén pham DUCD
chiu thué TTPB; 59% (33 qudc gla) ap dung
thué suat khac nhau, trong d6 19 qudc gia ap
mirc thué khac nhau tiy theo lugng duong
c6 trong san pham va 14 qudc gia ap dung
cac muc thué khac nhau tiy loai nhom san
pham PUCD. 14 quéc gia ndy c6 mot sb
diém tuong dong trong quy dinh murc thué
nhu sau: (1) San phdm dang c6 dic ding dé
pha ché PUCD chiu murc thué cao hon; (2)
San pham nudc tang luc chiu mic thué cao
hon cac dd ubng khac. Philippines 1a qudc
gia duy nhat phan biét loai chét tao ngot,
theo d6 PUCD c¢6 chét tao ngot 1a xi-ré ngod
c6 ham luong fructose cao chiu thué suit
cao hon cac PUCP dugc lam ngot bang cac
chat tao ngot khac.

Trong s cac qudc gia ¢ ap dung phu:ong
phap thue ty 1€ va co thong tin vé thué suét,
mdt s6 qudc gia & Trung A (Qatar, Bahrain...)
ap murc thué rat cao trén gia ban 1é: 100% d6i
v6i do udng tang luc/cé ga va 50% dén 100%
voi cac DUCD khac. Bermuda (Chau My) ap
hai murc thué suat: mirc 50% gia ban 1¢ d6i véi
nudc khodng va nude c6 ga cd thém duong
hodc chat tao ngot khac hodc thém huong
lidu, va mirc 15% ddi voi cac san pham khac.
O Panama va Saints Vincent & Grenadines,
thué sudt giao dong tir 5-10% gia ban I¢.
Dominica 4p murc thué 10% gia xuit xudng
v6i moi PUCD trir d6 ubng c6 ga. Kiribati 13
qudc gia duy nht ap thué ty 18 theo gia ban

26 Thai Lan, Mexico, Dominica, FEl Salvador va Ecuador.

CHINH SACH

si, voi thué suit 40% cho moi PUCPD thudc
danh muc chiu thué TTDB.

7/8 thanh phé ciia Hoa Ky 4 ap dung cung
murc thué trén gia ban 1¢ cho tit ca cac san
phim DUCP chiu thué. Riéng Seatle ap
dung muc thué cao hon voi cac PUCD la
san pham cuia cac tp doan c6 doanh thu 16n.
5. Ban luan

- San pham d6 udng c6 duong chiu thué
tiéu thy dac biét

D6 ubng co chira duong ty do bdt ké
la dwong tw nhién hay dwoc lam ngot bang
dwong tw nhién hay chdt tao ngot nhan tgo
tao calo deu can chiu thué TTPB. Mot sb
quéc gia da ap dung thué dbi véi tat ca cac
san phdm PUCP chira dudng ty do theo
dinh nghia cia WHO.

Lua chon phuong phap thué tiéu thyu dic
biét d6i voi dd udng co duong

WHO nhan manh viéc lua chon phwong
phap thué doi véi DUCDH can twong dong
VOl cac muc tzeu cot 16i cuia chinh sach thué
TTPB cia méi quéc gia. Néu muc tiéu 1a
giam luong dudng tiéu thu thi tinh thué dua
trén ham luong duong trong d6 udng sé& giup
hién thuyc hoéa muc tiéu tot hon boi tao ra
mirc chénh 1éch 16n hon vé gia giira cac san
phim DUCD trong cing mot nhém nganh
hang, c¢6 xu hudng khién nguoi tiéu dung
chuyén sang st dung cac san pham c6 ham
luong duong it hon, déng thot tao dong luc
dé doanh nghiép tai co cdu, wu tién san xuat
céc san pham it duong hon.

Vé phuong phap thué, néu muc tiéu la
tao thu ngan sach thi phuong phéap thué tuyét
d6i khong phan biét lugng duong trong cac
loai d6 udng khac nhau c6 thé tao sb thu 1on
hon nhung khong co6 tac dung khuyén khich
doanh nghiép tai co cdu, cat giam cac san
pham c6 ham lugng dudng cao, gia ting san
pham c6 ham luong duong thap hoidc khong
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bd sung dudng. So voi phuong phap thué ty
1¢ thi thué tuyét dbi wu viét hon do (1) lam
ting gia cua tat ca cac san pham chiu thué
theo cach giéng nhau, (2) tranh dugc gian
lan thuong mai vé gia, (3) gia tang cao hon,
(4) dé quan Iy va (5) dam bao 6n dinh dugc
s6 thué thu vao hon (khong bién dong theo
gi4 ciia san pham)?’. Thué tuyét d6i can duoc
diéu chinh thuong xuyén theo mirc lam phat
va tang truéong thu nhap ctia nguoi dan®.
Phuong phap thué ty 16 ¢ thé kém hiéu qua
hon trong viéc giam tiéu thy, cod thé 1am rong
khoang cach gia giira san pham dit tién va ré
tién, vi vay vo hinh trung, ¢ thé khién nguoi
tiéu dung chuyén sang cac san pham ré tién
hon. Piéu nay di nguoc lai muc tiéu y té
cong cong khi sir dung cong cu thué TTDB.
Véi phuong phap thué ty 18, can str dung gia
ban 1¢ 1am co s tinh thué thay cho gia xuat
xuong vi thué suat tinh theo gia xuat xuong
thuong khong 1am tang dang ké gia ban 16,

Tong quan nay cho thiy da sé cac quc
gia da lya chon phuwong phap thué TTDB
mang tinh uu viét hon: trong 56 qubc gia,
gan 36% quoc g1a tinh thué theo ngudng
duong va s6 qudc gia ap dung phuong phap
nay ngay cang tang; 2/3 c6 ap dung phuong
phap thué tuyét d6i hoac hon hop. Trong so
1/3 cac quéc gia ap dung phuong phap thué
ty 18, 74% céac qubc gia s dung gia ban 1¢
lam co s¢ tinh thué.

- Miikc thué sudt

Céc bang ching khoa hoc cho thay véi
muc ti€u gidm muec tiéu thu DPUCD ¢ mirc du
dé phong ngira cac bénh béo phi va dai thao
duong thi mire thué véi PUCD phai dam bao
tang gia ban 1¢ 1én it nhat 1a 20%,',32. Do ¢6
su khac nhau vé don vi tién té va sirc mua
twong duong va thiéu thong tin nén trong
nghién ctru nay, cic tac gia chua tong hop
dugc ty 18 qubc gia dat mirc khuyén cdo nay.

Kinh nghiém thanh céng: chinh sich thué TTPB nam 2018 ciia Vieong Quéc Anh

Phurong phdp: thué tuyét doi theo ngudng duong v6i 2 mire thué sudt: 18 xw/lit véi do
uong co tir 5-8gam duong/100ml va 24 xu/lit voi a6 uong c6 >8 gam duong/100ml; mién
thue v6i d6 ubng co ngudng dudng <5g/100ml, san pham sira khong bd sung dudng, )
udng tir nudc ép hoa qua nguyén chit khong bo sung duong, d6 udng cé chét tao ngot it
calo.

Dap tng ctia nha san xuit dd udéng: nhanh chéng co ciu lai san pham, giam luong
duong trong BPUCD *.

Hiéu qua cua chinh sdch thué: Ty trong dd udng c6 ham luong duong > 5g/100ml
giam manh tr 49% (2015) xudng 15% (2019)*; Trung binh, lugng dudng trén 100ml trong
cac d6 udng chiu thué giam 43,7%; tong luong d6 udng chiu thué béan ra ting 15% nhung
téng duong tiéu thy tir dd uong chiu thué giam 35,4% trong ky danh gia (2015-2019)3.

Viéc doanh nghiép tai co cdu san pham da gitp loai bo duge 47 nghin tan duong/nam
tu BUCDH?*, bang cht y, sau 1 nam, tong lugng d6 udng chiu thué va khong chiu thué tiéu
thy khong thay d6i nhung lugng duong tidu thu tr BPUCD giam 10%. Chinh sach thué
TTDB duong nhu khong anh hudng bat loi dén doanh nghiép?’.

Chinh sach thué da giup giam 8% sd tré gai do tudi 10-11 bj béo phi/nim, twong
duong 5.234 truong hop?®.

27 World Health Organization 2016. Fiscal policies for diet and prevention of noncommunicable diseases. Geneva: World
Health Organization; 2015 [Internet]. [cited 2021 June 6]. Available from: https://apps.who.int/iris/bitstream/hand
1e/10665/250131/9789241511247-eng.pdf?sequence=1 [Google Scholar].

28 World Bank 2020. Taxation on Sugar sweetened Beverages: International Evidence and Experiences. World Bank.
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6. Két luén

Thué TTDB la cong cu thué phd bién
nhat duoc 4p dung nhim giam muc tiéu
thy duong tir PUCD. Nam 2020, it nhat 56
qudc gia/vung lanh thd va 9 thanh phd/ving
ctia Hoa Ky va Tdy Ban Nha ap dung thué
TTDB v6i BUCD.

Tat ca cac san pham PUCD theo khai
niém cua WHO déu d3 duge ap thué TTDB,
ké ca cac san pham sita c6 dudng va nude ép
trai cdy nguyén chat hodc bd sung duong &
mot s6 qudc gia. Hau hét cac qubc gia déu
quy dinh danh muyc cic san phim PUCDH
duoc mién trir thué TTPB.

Cac khuyén céo vé phuong phap thué
va tinh thué TTPB uu viét hon da duge da
s6 cac qudc gia lua chon. Trong sb 56 qudc
gia, gan 36% tinh thué theo lugng dudng voi
nguyén tic luong duong cang cao thi murc
thué cang 16n; 2/3 cac qubc gia co ap dung

CHINH SACH

phuong phap thué tuyét ddi, cao hon dang
ké so voi ty 1& qudc gia co ap dung phuong
phap thué ty 1. Bdi voi cac qudc gia ap dung
phuong phép thué ty 1¢, 2/3 cac qubc gia s
dung gia ban 1¢ d¢ 1am co s¢ tinh thué.

Gan 60% cac qudc gia ap dung muc thué
suat khac nhau cho cac san pham PUCD,
tiy ham lugng dudng co trong d6 udng hodc
tiy loai san phim PUCD. Ngudng dudng
duoc st dung lam co sé tinh thué suit kha
khac nhau giita cac qudc gia.

Trong nhom qudc gia st dung phuong
phap thué ty 18, mot sé qudc gia & Trung A
va Chau My ap dung mirc thué cao (>= 50%
gia ban 18).

7. Khuyén nghi

Dé gop phan giam mirc tiéu thu dudng/
binh quan diu nguoi, giam tinh trang tiéu
thu d6 udng c6 dudng vuot qua muic khuyén

29 Alvarado M., Unwin N., Sharp S.J., Hambleton I., Murphy M.M., Samuels T.A., et al. Assessing the impact of the Barbados
sugar-sweetened beverage tax on beverage sales: an observational study. Int] Behav Nutr Phys Act. 2019; 16(1):13. https://doi.
org/10.1186/s12966-019-0776-7 PMID: 30700311.

30 Brownell K.D., Farley T., Willett W.C., Popkin B.M., Chaloupka EJ., Thompson J.W., Ludwig D.S. The public health
and economic benefits of taxing sugar-sweetened beverages. N Engl ] Med. 2009 Oct 15; 361(16):1599-605. doi: 10.1056/
NEJMhpr0905723. Epub 2009 Sep 16. Erratum in: N Engl ] Med. 2010 Apr 1; 362(13):1250. PMID: 19759377; PMCID:
PMC3140416.

31 Powell L.M., Chriqui J.F, Khan T., Wada R., Chaloupka EJ. Assessing the potential effectiveness of food and beverage
taxes and subsidies for improving public health: a systematic review of prices, demand and body weight outcomes. Obes Rev.
2013 Feb;14(2):110-28. doi: 10.1111/0br.12002. Epub 2012 Nov 23. PMID: 23174017; PMCID: PMC3556391.

32 World Health Organization 2015. Fiscal policies for diet and prevention of noncommunicable diseases. Geneva: World
Health Organization.

33 UK Government 2018. Soft Drinks Industry Levy comes into effect. London, England.. Available from: https://www.gov.
uk/government/news/ ...

34 Scarborough P, Adhikari V., Harrington R.A., Elhussein A., Briggs A., et al. 2020. Impact of the announcement and
implementation of the UK Soft Drinks Industry Levy on sugar content, price, product size and number of available soft drinks
in the UK, 2015-19: A controlled interrupted time series analysis. PLoS Medicine; 17(2):e1003025. Available from: https://
pubmed.ncbi.nlm.nih.gov/32045418.

35 Public Health England. Sugar reduction: Report on progress between 2015 and 2019. London: PHE, 2020. Available
from: https://www.gov.uk/government/publications/.

36 World Cancer Research Fund International. 2023. Looking back at 5 years of the UK soft drinks industry levy. https://
www.werf.org/looking-back-at-5-years-of-the-uk-soft-drinks-industry-levy/

37 Pell D., Mytton O., Penney T.L., et al. 2021. Changes in soft drinks purchased by British households associated with the
UK soft drinks industry levy: controlled interrupted time series analysis. BMJ (Clinical Research ed.). 2021 Mar; 372:n254.
DOI: 10.1136/bmj.n254. PMID: 33692200; PMCID: PMC7944367.

38 Rogers N.T., Cummins S., Forde H., Jones C.P., Mytton O., et al. (2023) Associations between trajectories of obesity
prevalence in English primary school children and the UK soft drinks industry levy: An interrupted time series analysis of
surveillance data. PLOS Medicine 20(1): €1004160. https://doi.org/10.1371/journal.pmed.1004160.
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nghi hién nay ¢ nudc ta, can sém ap thué
TTPB v6i DUCD- thé ché hoa dudng 161,
chu truong ctia Pang vé tang thué TTPB voi
cac hang hoa co hai cho sttc khoe nhu dd
uong co con c6 ga...*. Thyuc hién nhiém vu
do Chinh phu giao tal Nghi dinh s6 43/2017/
ND-CP ngay 14/4/2017 vé nhdn hang hoa,
Bo Y té dang xiy dung Thong tu hudng
dan vé ndi dung, cich ghi thanh phan dinh
dudng, trong d6 c6 ghi nhan ham luong
duong ddi véi san pham thuc pham*. Thong
tu nay sé 1a co s& phap 1y dé nha san xut
cong bd ham luong dudng c6 trong PUCH,
qua d6 co quan thué c6 thé tra ctru, ap thué
v6i bUCD.

Tir kinh nghiém quéc té vé phuong phap
thué TTPB véi DUCP va thyc trang tiéu
dung BUCD trong nudc, nhém nghién cuu
dé xuat mot sé khuyén nghi sau:

- Phwong phdp tinh thué tiéu thu dic
bi¢t

Dé thay d6i thoi quen cia nguoi tiéu
dilng trong nudc sang sir dung cac san pham
d6 udng chira it duorng hodc khong bd sung
duong, tao dong lwc dé nha san xuit co ciu
lai san pham, giam luong dudng cé trong
d6 udng; dong thoi han ché anh huong cua
chinh sach thué TTDB dén doanh nghiép,
phuong phap thué tuyét dbi hodc hon hop
theo ngudng duong co6 trong d6 udng can
wu tién nghién ctru. Diéu nay hoan toan phu
hop v6i dinh hudéng “nghién ctru &4p dung
két hop gitta thué suat theo ty 1& va thué
suat tuyét ddi ddi voi mot sb hang hda, dich
vu chiu thué” ma Chién lugc cai cach thué

TTDB cho giai doan 2021-2030 ¢ nudc ta
da dé cap”

- Sin phim do uong cé dwong chiu
thué tiéu thu dic biét

Muc tang truong tiéu dung cao cua cac
nhoém san pham c6 thanh phan 1a nudc ép
hoa qua, thirc udng thé thao va nudc ting
luc, cac loai tra uéng lién... giai doan 2010-
2019 va dy bao muc tang trudéng duong
tiép tuc trong giai doan t6i2 cho thiy céc
san pham dd udng nay sé tiép tuc gop phan
lam tang luong duong ti€u thu binh quan
dau ngudi ¢ nudc ta. Cac tac gia dé xuat
ap thué TTDB véi tat ca cac PUCD theo
dinh nghia cia WHO dang luu hanh trén thi
truong dd udng nude ta. Trong ngan han, co
thé nghién ctru chua 4p thué TTDB véi: (1)
san pham nudc ép trai cdy khong bd sung
duong, (2) sita va cac san pham tir sita co
ham lwong duong thip (nhu sita it duong)
dé tao su khac biét vé murc gia gilra cac san
pham c6 ham luong dudng thip va dudng
cao. Tir d6, khuyén khich ngudi tiéu ding
su dung san phém it duong, tao dong luc dé
doanh nghiép cit giam giam lugng duong
trong do udng.

- Murc thue suat

Cac co quan chuyén mén cin nghién
ctru cac phuong an thué suat thué TTDB du
16n nham ting gia ban 1¢ PUCD & nudc ta
1én it nhat 14 20%. Can danh gia tac dong ctia
cac phuong 4n thué, cung cip bang chimng
khoa hoc lam can cur lua chon chinh sach
thué du manh, dat dugc muc tiéu ct 16i bao
v¢ suc khoé nhan dan./.

39 Nghi quyét s6 20-NQ/TW ngay 25/10/2017 ctia Ban Chép hanh Trung uong Dang vé ting cudng cong tac bao vé, cham

soc va nang cdo stic khoe nhan dan trong tinh hinh méi.

40 B Y té. Du thao Thong tu hudéng dan ghi nhan dinh dudng. https://thuvienphapluat.vn/van-ban/The-thao-Y-te/Thong-
tu-ghi-nhan-dinh-duong-doi-voi-thuc-pham-509492.aspx. Truy cap 05/06/2022.

41 Sau 10 nam (2010 dén 2019), qua kénh ban truc tiép dén ngudi tiéu dung (on-trade) lugng tiéu thu d6 udéng c6 ga tang
gap 2,9 lan, nudc ép trai cdy ting 6,3 lan, thiic udng thé thao va nudc tang luc ting gip 3,7 lan va cic loai tra udng lién c6
duong ting 3,5 1an (Euromonitor 2020. Solf drinks in Viet Nam. Country report. Dec 2020. Retrieved 14 September 2021.
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KINH NGHIEM QUOC TE

HiNH THUC CUA HOP DONG LIEN QUAN BEN BAT BONG SAN

G m6T S0 QUOC GIA TREN THE GIGI VA HAM Y CHINH SACH CHO VIET NAM

TS. P6 Glang Nam,

Tém tat:

Trong bai viét nay, tac gia khai quat vé hinh thtrc hop dong lién
quan dén bat dong san tai mot so qudc gia tiéu biéu trén thé gii,
trong d6 tap trung vao triét 1y vé chirc nang cua hgp dong trong
thure, noi dung Va hau qua phap ly cua vi pham quy dinh hinh thuc
va hoc thuyét vé& van hoi hiéu luc hop dong dé bao vé bén ngay

Théng tin bai viét

Tir khéa: Hinh thirc hgp dong, vin ban
cong chirng, chirc nang ching ct, chirc
nang canh bao, chtrc nang dinh hudng.

Lich sir bdi viét:

Nhén bai: 29/04/2023 tinh. Trén co s& do, tac gia dwa ra mot s6 kién nghi dé gop phan
Bién tap: 14/05/2023 hoan thién phép luat Viét Nam vé hinh thitc hop dong lién quan
Duyét bai: 16/05/2023 dén bat dong san.

Abstract:

Within this article, the author provides a brief introduction to
contract formalities related to immovable properties in several
jurisdictions in the world, focusing on the philosophy of the function
of formalities, the types of formalities, the legal consequences for
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cautionary function; chanelling function.
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) violating the formal requirements, and the doctrine of healing the
Received: 29 Apr. 2023 validity of contracts to protect the legitimate interests of the bona
Edited: 14 May 2023 fide party. From the studied ground, the author also makes several
Approved: 16 May 2023 recommendations to improve Vietnamese law on formalities related

to immovable properties.

1. Khai quat chung vé hinh thirc ctia hop

z
A

trong thirc, theo d6 su thoa thuan gitra cac

dong lién quan dén bat dong sian & mot sb
qudc gia trén thé gioi

Y niém vé tu do hinh thuc 1a tu tudng
chu dao cua phap luat hop ddng hién dai:
hop dong s€ dugc xac lap va phat sinh hi¢u
luc rang budc ngay khi cac bén dat dugc su
théng nhat y chi'. Tuy nhién, cac hO’p dong
lién quan dén bat dong san ¢ nhiéu quoc
gia thuong duoc xem 1 nhirg hop dong

bén phai thé hién dudi hinh thirc chtng thu
van ban hay van ban cong ching, chiing
thuc?. Quy dinh chung cua cic qubc gia
theo truyén thong Thong luat hién nay nhu
& Anh, va hau hét cic bang cia Hoa Ky 1a
cac hop dong chuyén nhuong quyén loi d6i
v6i bt dong san déu phai dap ung yéu cau
chit ch& vé hinh thirc ching thu van ban.
Tuong tuy nhu vay, & nhiéu qudc gia theo

1 Xem Diéu 2:101 Bo nguyén tic Luat hgp déng Chau Au, Diéu 4:101 B6 Khung Tham chiéu Chung; Xem thém lich st
phat trién ctia nguyén tac tu do hinh thic Zimmermann, R., The Law of Obligations: Roman Foundations of the Civilian

Tradition, Oxford University Press, 1996, 86.

2 Smits Jan M, Contract Law: A Comparative Introduction, Edward Elgar Publishing, 2021, p.104.
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truyén thong Dan Luat nhu P, Ha Lan. ..
viéc chuyén nhugng bat dong san déu phai
lap thanh van ban cong ching. Quy dinh
nay c6 thé lam day 1én nhirng quan ngai
rang viéc budc cac loai hop ddng trén phai
dugc thé hién dudi nhitng hinh thirc nhat
dinh s€ lam tang chi phi giao dich, tham chi
can thiép thai qua vao nguyén tic ty do hop
dong. Mit khac, trong mot s6 truong hop,
viéc dat nang chu nghia hinh thirc hop déng
c6 thé dan dén hau qua bat cong cho mot
bén hop ddng khi phia bén kia lam dung
quy dinh hinh thtrc dé yéu cau tuyén bd hop
déng vO hiu. Vi vay, van dé c6t 161 can dat
ra 12 xay dung co ché cho phép can bing
nhu cu bao vé tinh an toan phéap 1y cta hé
thong nhung ddng thoi dap tmg doi hoi vé
bdo dam cong ly trong nhitng truong hop
cu thé.

Xét tor goc do tiép can lich sur va so
sanh phap luat, trén thé gidi da chung kién
nhiéu cudc tranh luan hoc thuat va lap phap
vé hinh thtrc ciia hop dong lién quan dén
bat dong san & ca cac qudc gia theo truyén
théng Dan luat 13n cac qudc gia theo truyén
théng Thong luat. Cac cudc tranh ludn nay
thuong xoay quanh nhimg van dé cot 13i
nhu (i) Triét 1y, chtc ning cua quy dinh
hop déng trong thuc; (ii) NOi dung va hau
qua phép 1y cua viéc vi pham quy dinh hinh
thuc; (iii) Hoc thuyét vé van hoi hiéu luc
hop dong (Healing/Curing doctrine) dé bao
vé quyén loi chinh dang cta bén ngay tinh’.
Bén canh do6, quy dinh vé hinh thtc cua
hop dong lién quan dén bat dong san ciing

duoc cho 13 can danh gia mot cach hé thong
trong mdi lién quan mat thiét dén mo hinh
chuyén quyén sé hitu bat dong san & ting
qudc gia*.
2. Triét 1y 1ap phap vé chirc niing ciia hinh
thirc hop dong lién quan dén bat dong san
Viéc budc cac hop dong lién quan dén
chuyén nhuong cac quyén loi trén bat dong
san phai dap tng cac diéu kién hinh thirc c6
thé bi phé binh 1a di nguoc lai nguyén tic tu
do hinh thtrc, tao ra ganh nang, chi phi giao
dich dang ké cho cac bén, tham chi dugc
coi 1a déu hiéu cua “nha nudc phy mau”
(paternalistic state) can thiép thai qua vao
quyén ty do hop dong.’ Tuy nhién, hau hét
céc nén tai phan trén thé gisi déu quy dinh
hop ddng lién quan dén chuyén nhuong cac
quyén loi trén bat dong san 1a nhirng hop
dong trong thirc.* O Anh qubc, mot trong
nhitng nén tai phan dién hinh nht cta tinh
than “tu do hop déng”, khi théao luan vé nhu
cau va phuong thirc cai cach hinh thirc hop
ddng chuyén nhuong bat dong san vao nim
1987, Uy ban Phap Luat Anh d nhin manh
rang cac hinh thic cac hop dong lién quan
dat dai phai dugc nhin nhan va dénh gia
khac so v&i nguyén tic tu do hinh thirc hop
dong thong thuong, boi 1& cho dén nay d6i
v6i nhidu ca nhan, mot trong nhiing giao
dich quan trong nhit trong doi sdng cua ho
chinh 1a nhiing giao dich lién quan dén viéc
mua ban nha ¢ hodc bat dong san.” Nhing
hop ddng nay ham chira nhirng van dé phap
1y phuc tap, va can c6 thoi gian xem xét va
can nhéc hét stc than trong, vi vdy chung

3 Hugh Beale et al, Cases, Materials and Text on Contract Law, [us Commune Casebooks for the Common Law of Europe,

2rd ed., Oxford (Hart Publishing) 2010, Chapter 12.

4 Sjef van Erp and Bram Akkermans (eds.), Cases, Materials and Text on Property Law, Ius Commune Casebooks for the

Common Law of Europe, Oxford (Hart) 2012, Chapter 8.

5 Hogg, Martin. Promises and contract law: comparative perspectives. Cambridge University Press, 2011, p.281.

6 Law Commission, Transfer of Land: Formalities for Contracts for Sale Etc. of Land (Law Commission No.164, 1987),
Appendix C A Table comparing the formalities for a contract for the sale of land required by different legal system:s.

7 Law Commission, Transfer of Land: Formalities for Contracts for Sale Etc. of Land (Law Commission No.164, 1987).
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xtng dang phai duoc thé hién bing chimg
thu trong thtc.®

Trong nghién ctru vé hinh thtrc hop dong
trong truyén théng Thong Luat, gido su Lon
Fuller da 1ap luan réng, hinh thure trong thirc
ctia hgp dong thyuc hién ba chirc ning cin ban
bao gém chirc ning chimg ct (Evidentary
function), chic nang canh bao (Cautionary
function), chirc ndng dinh hudng (Chanelling
function).” Twong tw, tr goc nhin truyén
thong Dan luat, cac gido su Konrad Zweigert
va Hein K6tz ciing nhdn manh quy dinh vé
hinh thirc hop ddng 1a can thiét néu né gop
phan dép ung vai tro ching ct, vai trd canh
béo trong mot s6 giao dich quan trong.'° Day
1a nhiing 1y thuyét chung nén ting dé xem
xét chtrc nang cua hinh thire dbi véi cac hop
dong lién quan dén bat dong san.

2.1. Chirc nang chirng cw (Evidentary
Jfunction)

Chtre ning quan trong dau tién ciia hop
d6ng trong thirc chinh 1a chirc ning chimg cir
dé chirng minh vé su tOn tai cia thoa thuin
cling nhu ndi dung cua sy thod thuan gitra
cac bén. O hau hét cac nén tai phén, viéc cac
giao dich lién quan dén bat dong san phai lap
thanh van ban, hay chirng thu cong chung
duogc xem la bang ching chinh x4c va thuyét
phuc vé cac diéu khoan rang budc cua hop
dong, qua d6 gdp phan bao dam tinh an toan
phap 1y trong giao dich, giam thiéu cac tranh
chap vé hop ddng trong twong lai.

KINH NGHIEM QUOC TE

Trong hé thong Thong luat, quy dinh
hop dong phai 1ap thanh van ban trong thirc
duoc 1y giai tir goc do van ban 1 bang ching
hiru hiéu nhat dé chirg minh sy thong nhat y
chi va ni dung nghia vu cta cac bén."" Hon
thé, tir quan diém ciia cic bén tham gia quan
hé hop ddng, hinh thirc trong thirc cua hop
dong s& co tac dung khuyén khich cac bén
ton trong va thuc hién hop déng cua ho. Khi
cac hop dong duogc xac 1ap bang vin ban, nd
s& cung cb tinh ty giac tudn thu hop dong cua
céc chu thé, tir d6 gdp phan giam thiéu cac vi
pham hop ddng.'? Vi vy, tir goc nhin chi phi
giao dich, mic du viéc budc cac hop dong vé
chuyén nhuong quyén lgi trén bat dong san
c6 thé 1am gia tang chi phi giao dich ban dau
cho cac bén, nhung viéc quy dinh vé hinh
thirc nay c6 thé gitp phong tranh déng ké cac
tranh chép trong twong lai gitta cac bén vé y
dinh x4c 1ap va ndi dung hop dong."

Trong truyén théng Dan luat, cac hoc
gia cling nhan manh vai trd bang ching 1a
mot 1y do chinh dédng dé thit chit yéu cau
vé mit hinh thirc d6i v6i hop dong chuyén
nhuong bat dong san'®. Viéc tuan thu hinh
thirc ctia hop ddng chuyén nhuong bat dong
san sé& 1a bang chimg dang tin cay dé ching
minh cho su ton tai ctia thoa thuan hop dong
gilta cc bén va ndi dung quyén va nghia
vu cua cac bén phat sinh tir su thoa thuan
d6 (Beweisfunktion)."”” Vi vay, né dugc ky
vong s& giam thiéu cac tranh chip, hodc chi
it s& co vai tro rat ngin thoi gian va don

8 Law Commission, Transfer of Land: Formalities for Contracts for Sale Etc. of Land (Law Commission No.164, 1987).

Part 2.8.

9 Fuller Lon L, “Consideration and form”, Columbia Law Review 41.5 (1941), 800.

10 Konrad Zweigert, Hein Kotz, Introduction To Comparative Law, T. Weir trans. 2ed (1998), 392-393.

11 Joseph M. Perillo, “The Statute of Frauds in Light of the Functions and Dysfunctions of Form” 43 Fordham L. Rev. 39,
64-69 (1974). Fuller, Lon L, “Consideration and form”, Columbia Law Review 41.5 (1941), 801.

12 Michael Braunstein, “Remedy, Reason, and the Statute of Frauds: A Critical Economic Analysis’, 1989 Utah L. Rev. 383,

425 (1989).

13 Eric Posner “Norms, Formalities, and the Statute of Frauds: A Comment” 144 U. PA. L. Rev. 1971 (1996) 1984.
14 Hein Kotz, European contract law, Oxford University Press, 2017, p.75
15 Markesinis, Basil S., Hannes Unberath, and Angus C. Johnston. The German law of contract: A comparative treatise.

Bloomsbury Publishing, 2006, p.84.
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gian hoa cac thi tuc phap 1y néu tranh chap
phat sinh.

2.2. Chirc nang canh bao (Cautionary
function/ Warnfunktion)

Chtrc ndng quan trong thtr hai cua quy
dinh hop dong trong thic 14 chic nang canh
bao gitip cic bén trong quan hé hop dong
thau hiéu duoc ban chét va y nghia, hé qua
phap 1y phat sinh tir hop dong va do d6 phong
tranh viéc ra quyét dinh mot cach thiéu can
trong. O hau hét cac qudc gia, cac giao dich
mua ban bat dong san thuong 1 cac giao
dich c6 gia tri lon, chiém mot phﬁn quan
trong trong toan bd san nghiép cua céa nhan,
dong thoi n6 lién quan dén hé qua phap 1y
hé trong vé quyén va nghia vu cta cac bén;
vi vay, hé théng phap luat phai co co ché
hiru hiéu dé thong tin, canh bao cho cac bén
suy nghi than trong va thdu d4o trudc khi thé
hién ¥ chi két udc.

Trong hé théng Thong luat, hinh thic
trong thirc ctuia hop dé)ng duoc lap luan tur
gbc do chtrc ndng cia ndé nhu mot bi¢n phap
kiém tra, canh bao dé phong chéng cac hanh
vi thiéu can nhic thau déo va bat can cua
chu thé'®. Chirc niang canh bao nay ¢ khia
canh khac c6 thé ngin ngira rui ro cta thoa
thuan miéng hay tham chi nhiing sai lam
do str dung ngén ngit bat can chinh trong
van ban hop dong, vi thé co thé gop phan
khuyén khich viéc soan thao cac diéu khoan
hop dong mot cach than trong trong cac giao
dich quan trong nhu hop dong lién quan
dén bat dong san'’. Trén thuc té, vai tro cua
chtrc nang canh bao 13 14p luan chu chdt cia
co quan lap phap Anh khi dua ra quy dinh

yéu cau chit ch& hon vé hinh thirc vin ban
theo luat dinh d6i véi cac hgp dong chuyén
nhuong quyén loi lién quan dat dai's.

Trong hé¢ théng Dan luat, viéc quy dinh
hop dong chuyén nhuong bat dong san
phai dugc 1ap thanh van ban c6 cong chung
cling duoc luan giai tir nhu cu canh bao
cac bén (hodc mot trong cac bén) rang ho
sap thyc hién mot hanh vi phap 1y sé& dan
dén hé qua phap 1y quan trong cho cac bén
(Warnfunktion)'. Trong d6, cong ching
vién — voi tu cach 13 nguoi am hiéu phap
lut - s& dong vai trd quan trong dé thong tin,
canh bao vé ban chit, noi dung, ¥ nghia cta
giao dich. Tu goc do do, viéc yéu cau hinh
thirc hop dong 14 van ban c¢6 cong chimg s&
khién cac chu thé nhan thirc duoc mot cach
sdu sic vé hé qua phap 1y cua giao dich,
khuyén khich va tu van cho ho suy nghi k¥
ludng va nghiém tac khi dua cac quyét dinh
giao két hop dong (“Warnzweck”)%.

2.3. Chiwrcnang dinh hwong (Chanelling
Jfunction)

Chtic ning dinh hudng dit yéu cau cu
thé hon d6i v6i hé thong phap luat vé hinh
thirc ctia hop ddng. Churc nang nay doi hoi
cac nén tai phan phai thiét 1ap quy dinh vé
hinh thre 1a diéu kién c6 hiéu luc cta hop
déng mot cach that nhat quan, 10 rang, minh
bach dé tir d6 cac bén c6 thé duoc thong tin
va dinh hudéng chinh xac vé hau qua phap 1y
khi xac 1ap hop dong.

Trong hé thong Théng Luit, chic ning
dinh huéng duogc thé hién ¢ viéc hinh thirc
vin ban c6 thé cung cip mot khung phap ly
hitu hiéu dé cac chu thé thé hién y dinh cua

16 Fuller Lon L, “Consideration and form”, Columbia Law Review 41.5 (1941), 805.
17 Michael Braunstein, “Remedy, Reason, and the Statute of Frauds: A Critical Economic Analysis’, 1989 Utah L. Rev. 383,

425 (1989), 425.

18 Law Commission, Transfer of Land: Formalities for Contracts for Sale Etc. of Land (Law Commission No.164, 1987), p

2.8.

19 Hein Kotz, European contract law, Oxford University Press, 2017, p.75
20 Markesinis, Basil S., Hannes Unberath, and Angus C. Johnston. The German law of contract: A comparative treatise.

Bloomsbury Publishing, 2006, p.84.
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minh mot cach minh thi vé mong mudn xac
1ap va chiu sy rang budc boi hop dong.2' Tir
6, hinh thirc hgp dong c6 chirc nang tach biét
mot cach rd rang thoi diém hop dong c6 hiéu
luc véi cac giai doan dam phan tién hop dong
trudc d6. Bén canh do, ciing c6 nhiéu quan
diém 1ap luan rang sy hién dién cta van ban
trong thure bao hi¢u mong mudn dich thuc cua
cac bén mudn thuc thi ndi dung hop dong.

Trong hé thong Dan luat, chic ning
thong tin va dinh huéng cia hinh thirc hop
ddng hién nhién gin lién v6i vai tro cua
cong chimg vién trong viéc tu van vé nodi
dung hop dong trude khi cac bén thé hién
sy rang budc bfing cach xéc lap théa thuan
(Beratungsfunktion).? Dong thoi, tuong Gmg
v6i lap luan cia hé théng Thong luat, cac hoc
gia trong truyén théng Dén luit cling nhan
manh vai tro “xac dinh rd ranh giéi” xac lap
hop dong (“Trennungslinie”) cua hinh thirc
hop d6ng?. Theo d6, vin ban cong chimg cd
chtrc ndng vach ra ranh gidi r0 rang gitra giai
doan dam phan hop dong va thoi diém xac
1ap quan hé hop ddng. Chirc ning nay duoc
danh gi4 1a dic biét quan trong d6i voi trong
cac giao dich chuyén nhuong dat dai boi 18
cac cudc dam phan gitra cac bén thuong kéo
dai va phtc tap; viéc budc cac hop dong phai
lap bang van ban c6 thé dinh hudng cac bén
rang cac dam phan hop dong chwa c6 gia
tri rang budc cho dén khi xac lap hop dong
chinh thtrc bang vin ban dugc cong ching.
3. Hinh thirc hgp dong va hiu qua phap ly
ciia viéc vi pham hinh thirc hop dong

3.1. Hinh thirc hop dong lién quan
chuyén nhwong quyén lpi trén bit dong
sdn

KINH NGHIEM QUOC TE

Hop dong trong thirc yéu cau sy thoa
thuan, thong nhit ¥ chi ciia cic bén phai
duoc théng thuong duoc thé hién tuong
minh dudi hinh thitc van ban. Tuy nhién,
dang thirc vin ban ciing rat da dang: d6 c6
thé 13 cac hinh thirc ¢6 dién nhu vin ban yéu
cau viét tay di kém chir ky ctia cac bén hoic
1a cac hinh thire hién dai nhu thong diép div
liéu dién tu. Sy da dang cia hinh thic van
ban ciing gan lién voi lich sir phat trién va
van hoa phap ly dic trung cta cic nén tai
phan khac nhau. Chang han, nhu & nuéc
Anh, mic du cac quy tic vé& “ching thu”-
deed da co su gidn tién kha nhiéu, nhung do
quén tinh cua lich str, van con rat nhiéu cac
hop dong chuyén nhugng quyén loi trén bat
dong san van duy tri hinh thire 1 nghi 13 vin
ban ¢6 “ niém phong”- seal. O nhiéu nuéc
chau Au luc dia, tur hang tram nam nay duy
tri hinh thirc van ban cong ching trong dé
dac trung la s tham gia cua cac cong chung
vién- v6i tu cach 1a nguoi am hiéu phap
luat va hanh nghé chuyén nghiép trong viéc
soan thao tu vin hop dong- nhu 1a nguoi gac
cong, canh bao nhiing rui ro va thuc day an
toan phép ly dbi véi cac giao dich quan trong
nhu chuyén nhugng bt dong san.

Trong hé thong Thong luat, quy dinh
chung hién nay ¢ Anh* va hau hét cac
bang cua Hoa Ky 1a cac hop dong chuyén
nhuong quyén loi d6i voi bat dong san déu
phai dugc 1ap thanh van ban trong thirc. Yéu
cau chit ch& vé hinh thirc nay c6 ngudn gdc
lich str tir mot dao luat chdng nham phong
chéng gian 1an (Statute of Fraud) dugc ra
doi nam 1677 & Anh. Cu thé, Pao luat nay
d3 dugc ban hanh dé yéu cau mot sd loai

21 Lon L. Fuller, Consideration and Form, 41 COLUM. L. REV. 799 (1941) 805.
22 Markesinis, Basil S., Hannes Unberath, and Angus C. Johnston. The German law of contract: A comparative treatise.

Bloomsbury Publishing, 2006, p.84.

23 Hein Kotz. European contract law. Oxford University Press, 2017, 75.
24 Law of Property Act 1925 (UK), s 40(1)- stia d6i boi Law of Property (Miscellaneous Provision) Act 1989.
25 American Law Institute, Restatement (Second) of Contract (1981) Ch 5 Statutory Note, com (a).
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hop ddng dugce xem 1 quan trong, bao gdm
hop dong chuyén nhuong cac quyén loi vé
dat dai, phai dugc chimg minh bang vian ban
nhim tao co s& cho toa an co bang ching
xac dang bang vin ban dé bao dam thuc thi
hop dong®. Diéu 4 ciia Pao luat nay nhin
manh:

“...khong c6 hanh dong nao s€ dugc thuc
thi... dua trén bat ky hop dong mua ban dat
dai, nha & hodc bat ky quyén loi nao lién quan
dén dat dai... trir khi thoa thuan d6 ...phai
duogc chung minh thanh van ban (evidenced
in writing) va c6 chit ky cua cac bén”.

Hau qua phap 1y cta cac hop dong mua
ban dat bang miéng la ching khéng duoc
bao dam thi hanh mot cach truc tiép hoic
gian tiép boi Toa an.

Cho dén thap nién 1980, mic du xu thé
chung trong phap luat hgp dong Anh van 1a
tu do hod va da dang vé hinh thirc caa hop
ddng; tuy nhién, riéng d6i voi cac giao dich
lién quan bat dong san lai xuat hién nhiing
thao luan chinh sach vé cai cach phap luat
theo huéng thit chat dang ké yéu cau hinh
thirc hop dong vin ban theo ludt dinh ddi véi
hop dong lién quan chuyén nhugng quyén
loi trén bat dong san?’. Pao Luat Tai san
nam 1989 (Law of Property (Miscellaneous
Provision) Act 1989) quy dinh cac hop dong
dat dai phai duoc “lap bang vin ban- made
in writing”, thay vi chi “dugc ching minh
bang vin ban (evidenced in writing)” nhu
quy dinh trude day?. Bén canh d6, vé mat
hau qua phap ly, viéc thod thuan khong dap
{mg quy dinh vé hinh thtrc noi trén s& khong
don thuan chi 12 v6 hiéu “tuong d6i” — khong

duoc bao dam bai Toa 4n, ma vé ban chét c6
thé xem 1a v6 hiéu “tuyét d6i” (no contract
comes into existence)— khong lam phat sinh
bét ky hé qua phap 1y nao giita cac bén két
wée. Ly giai vé nhu cau thét chit quy dinh vé
hinh thtrc, tham phan Robert Walker di nhan
manh rang;

“Pao luat nam 1989 1a thé hién chinh
sach lap phap cua Nghi vién, vi loi ich chung
clia cong chung, rang nhu cdu bao dam tink
xdc dinh (certainty) dbi v6i viéc hinh thanh
cac hop dong loai nay can dugc danh gia la
(gié tri) uvu tién 16n hon so véi su that vong
cua nhiing chu thé thuc hién cac cudc giao
dich khong trong thure khi ho phdt 10 cac yéu
cAu luat dinh”.

Trong hé théng Dan luat, Buc va Ha
Lan yéu cu hop dong chuyén nhuong bét
dong san phai duoc thuc hién bang ching
thu cong chung (notarielle Beurkundung,
authentieke akte). Theo quy dinh cia Piéu
311b B§ luat Dan sy (BLDS) Dtrc (chinh
stra ndm 2002) thi “ Hop dong trong d6 mot
bén dong ¥ chuyén nhugng quyén so hitu
mot manh dat phai duoc cong chimg boi mot
cong chung vién”. Vai tro cua cong ching
vién la “xac dinh y chi cua cac bén, gidi
thich ngi dung cua giao dich, huéng dan cac
bén vé hau qua phép 1y cua giao dich va ghi
lai cac tuyén bd ctia ho mot cach minh bach,
10 rang”*. Ching thu cong ching, do do, 1a
quy dinh chit ché nhét vé hinh thtc, trong d6
n6 khong chi yéu cau ching thu phai do ghi
nhan khach quan y chi dich thyc ctia cac bén,
ma con yéu cau cong ching vién phai thong
tin canh bao cho cc bén vé hau qua phap ly

26 Hugh Beale et al, Cases, Materials and Text on Contract Law, Tus Commune Casebooks for the Common Law of Europe,

2rd ed., Oxford (Hart Publishing) 2010, 226

27 Law Commission, Transfer of Land: Formalities for Contracts for Sale Etc. of Land (Law Commission No.164, 1987)
28 https://www.legislation.gov.uk/ukpga/1989/34/contents, truy cap ngay 25.4.2023.

29 Xem an ¢ Yaxley v Gotts [1999] EWCA Civ J0624-23.

30 Diéu 17 of the Beurkundungsgesetz of 28 August 1969 trich theo Markesinis, Basil S., Hannes Unberath, and Angus C.
Johnston. The German law of contract: A comparative treatise. Bloomsbury Publishing, 2006, 83.
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nghiém trong cta tuyén bd y chi ctia ho®'.
Theo quy dinh chung cua Piéu 125 BLDS
Dtrc (chinh stra ndm 2002) “Hanh vi phép
1y vi pham diéu kién hinh thirc luat dinh s&
vo hi¢u”. Vi vy, giao dich chuyén nhuong
bat dong san khong dugc cong ching s& vo
hi¢u va khong lam phat sinh hau qua phap ly
gitra cac bén.

Nhiing phan tich trén cho thay xu hudng
quy dinh ngay cang chat ché trong phap
luat caa Anh va Puc vé hinh thic déi véi
giao dich chuyén nhuong bat dong san. Tur
goc do hé thong chirc ning cua hinh thic
da phan tich, hinh thirc cta hgp dong trong
thie ddi v6i giao dich bat dong san mot
mit duoc 1y giai don thuan tir goc do chic
ndng chirg ctr. Tuy nhién, quan trong hon,
viéc quy dinh hinh thic chat ché, dac biét 1a
chung thu cong ching nhu trong phép luat
Duc dugce luan gidi tir chirc nang canh bao
hudng téi bao vé cac bén bang cach bao dam
rang ho chi tham gia cac giao dich nay sau
khi d3 xem xét nghiém tac va thau hiéu hau
qua cua cac hanh vi cia minh32,

3.2. Hoc thuyét van hoi hiéu luc hop
dong

V& nguyén tic, nhu d phén tich, viéc
khong tuan thii v& hinh thirc s& dan dén hau
qua phap 1y 1a hop ddng chuyén nhuong bat
dong san s€ vo hiéu va khong lam phat sinh
quyén va nghia vu giita cac bén hop dong.
Tuy nhién, d6i khi viéc ap dung nghiém ngat
nguyén tic nay lai dan dén nhiing hau qua
bat cong thai qua cho mot bén trong quan hé
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hop dong. Chinh vi vay, trong qué trinh cai
cach quy dinh vé hinh thirc hop dong chuyén
nhuong bét dong san, Uy ban phap luat Anh
d4 nhan manh

“Mic du diéu hét stc can thiét 1a khong
1am suy yéu nguyén tic chung bao dam quy
dinh vé hinh thirc hop dong phai dugc tuan
thu; tuy nhién, diéu quan trong khong kém
13 hé théng phap luat ciing khong nén cing
nhic dén muc gy ra hau qua kho khan/bét
cong thai qua (unacceptable hardship) khi ap
dung triét dé nguyén tic nay”.

Vi vay, nhiéu tai phan da dua ra cac quy
tac ngoai I¢ cho phép thtra nhan hiéu luc hop
ddng khong tuan tha diéu kién luat dinh vé
hinh thirc dé bao vé quyén loi chinh dang
cua bén ngay tinh trong giao dich va bao
dam tinh an toan phap 1y khi cac bén thuc
chit d3 déu tu nguyén thuc hién nghia vy co
ban phat sinh tir hop dong.

Trong phap luat Puc, trén co s¢ nguyén
tac thién chi (Piéu 242 BLDS Piic), Toa 4n
buc da thira nhan hi€u luc cua cac giao dich
chuyén nhuong bat dong san mic du hop
ddng da khong duoc cong chimg theo quy
dinh cua Diéu 311b BLDS Dtrc. Cu thé, hop
déng d6 s& duoge thira nhan néu nhu xét dén
ban chit mdi quan hé cua cac bén va tat ca
céc hoan canh, tinh tiét cua vu viéc,... viéc
cho phép mot bén yéu cau tuyén vo hiéu hop
ddng chi bai 1y do hop ddng khong tuan thu
hinh thirc s& trai véi tinh than ctia nguyén tic
thién chi.3* Trén co s& cach tiép can tong quat
d6, hoc 1y ctia Ptrc dudng nhu dong thudn cé

31 Hein Kotz. European contract law. Oxford University Press, 2017, 77.

32 Trong phép luat dan sy Phép, vé nguyén tic cdc hgp dong chuyén nhugng bt dong san khong budc phai cong ching. Tuy
nhién, trén thyc té€ viéc lap chiing thu cong chiing van dién ra phd bién bdi 1& chi sau khi mot chiing thu nhu véy duge dang
ky thi quyén cta cht s¢ hiiu bdt dong san mdi c6 thé d6i khéng v6i ngudi thi ba (xem Diéu 710.1 BLDS Phép - Création
LOIn°2011-331 du 28 mars 2011 - art. 9). Vi vay, viéc cong chiing hgp dong chuyén nhugng bit ddong sain mang y nghia khéc
nhau can béan gitia Phép va Diic. Trong hé thong phap luat Dic, cong chiing la bién phap dé bao vé cac bén trong quan hé
tuong doi gitta ho; tuy nhién trong phap luat Phap cong chiing 1a bién phép tién dé d€ dang ky nhdm bao vé ngudi mua trong
quan hé véi ngudi thu ba. Xem thém Hein Kétz. European contract law. Oxford University Press, 2017, 83.

33 Law Commission, Transfer of Land: Formalities for Contracts for Sale Etc. of Land (Law Commission No.164, 1987),
p-2.8.

34 Konrad Zweigert, Hein Kétz, Introduction to comparative law, T. Weir trans. 2ed (1998), 402.
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2 trudng hop dién hinh dé thira nhan hiéu luc
ctia hop dong chuyén nhuong bat dong san
mac du n6 chua dugc cong ching:

Trudng hop thi nhét 1a khi bén ban da
bat can hay c6 y lam cho bén mua ngay tinh
tin tuong rang hop dong chuyén nhugng bat
dong san khong budc phai cong chung va
sau d6 da vién dan quy dinh ciia BLDS vé
hinh thirc van ban cong ching dé yéu cau
tuyén bd hop dong vo hiéu nham truc lgi cho
ban than. Vi du dién hinh lién quan dén hop
ddng chuyén nhuong bat dong san, trong d6
bén mua la nhan vién cli cua bén ban — mot
phap nhan®. Trong qua trinh giao két hop
ddng, bén mua da yéu cau cong chimg vién
lap ching thu (theo diing quy dinh cta Diéu
311b BLDS btic). Tuy nhién, bén ban bao
dam rang thyc tién giao két hop dong trude
ching minh rang bén ban c6 uy tin thuong
mai lén va ludén “ton trong cac nghia vy cta
minh, bat ké ching dugc thuc hién béng o1
no6i, bang vin ban hay bang hinh thirc cong
chimg”. Khi bén mua nhin manh rang vin
can tién hanh coéng chimg dé phong tranh
rui ro trong twong lai, nguoi dai dién theo
phap luat ctia bén ban tra 10i rang anh ta
1a giam ddc va da ky hop dong nhan danh
cong ty, do d6 hop dong bang vin ban nay
“c6 gia tri twong duong v6i hop dong duoc
cong chtng”. Sau nay, khi bén ban cho rang
khong c6 hop dong hop phép nio dugc xac
1ap do thiéu chimg thu cong chimg, Toa an
nhan thay rang anh ta khong thé vién dan
khiém khuyét v& hinh thirc nay, dic biét la
trong truong hop nguoi ban da bao dam voi
ngudi mua vé gia tri hop dong va trén thyc té
nguoi mua da hanh dong dua trén nhiing tin
tudng vao 101 hira ciia nguoi ban.

Truong hop thir hai xdy ra khi ca hai
bén déu khong biét rang hop dong chuyén
nhuong bat dong san chi c6 hiéu luc khi
duoc cong chiing; vi vay, ngay sau khi giao
két hop dong, ho da thyc hién toan bo hoic
phan 16n nghia vu trén co s& niém tin rang
hop dong giita ho da phat sinh hiéu lyc.

Trong hé thong Thong Luat, nhitng quy
dinh c6 chtic nang tuong ty cling dugc xay
dung dé bao vé loi ich bén ngay tinh. Thir
nhat, trén co sé ly thuyét han ché rat lai 1oi
htra, Toa an Anh ciing khong cho phép mat
bén dua ra 10i hira - chi s¢ hiru bat dong
san dugc quyén yéu ciu tuyén bd vo hiéu
hop ddng chuyén nhuong quyén loi vé& bt
dong san véi 1y do hop dong khong dap tmg
yéu cau van ban néu nhu chu s¢ hiru bat
dong san d6 da minh thi hodc mac thi dua
ra cic bao dam vé hiéu lyc hop dong cho
phia bén kia va bén do da tin tuong hop 1y
vao hiéu luc hop ddong va thuc té da hanh
XU trén co s niém tin d6%7. Trong 4n 1& nbi
tiéng Pascoe v. Turner,”® nguyén don va bj
don di chung séng voi nhau tdm nam trong
nha vén thudc so hitu ctia nguyén don va
nguyén don da nhiéu 1an cam két véi bi don
rang bi don c6 thé coi ngdi nha nay nhu tai
san cua minh. Tuy nhién, ba nam sau khi c6
mdi quan hé voi ngudi phu nir khac, nguyén
don da cb ging gianh lai quyén so hiru ngdi
nha tir bi don véi 1y do hop dong chuyén
nhuong quyén loi trén bat dong san vo hiéu
do khong dugc l1ap thanh van ban. Toa an
Anh d3 bac yéu cau nay cua nguyén don va
chap nhan yéu cau phan t ctia bi don rang bi
don ciing c6 quyén s¢ hiru dbi v6i ngdi nha
nay. Lap luan quan trong nhat dugc toa an
thtra nhan trong vu viéc nay 1a - voi sy nhét

35 BGHZ 48, 396, case no 22, trich theo Markesinis, Basil S., Hannes Unberath, and Angus C. Johnston. The German law of
contract: A comparative treatise. Bloomsbury Publishing, 2006, 85.

36 Xem Diéu 311b BLDS Dtic (stia d6i nim 2002).

37 GH Treitel, The Law of Contract (13th edn, by E Peel, 2011), no 3-119.
38 Pascoe v. Turner [1979] 2 ALL ER 945. Xem thém mdt s6 4n 1é tuong tu nhu Greasley v. Cooke [1980] 1 WLR 1306.
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tri, ddng thuan cua nguyén don - bji don da
danh mot phan 16n khoan thu nhap ciia minh
dé tu b, sira chira co ban ngdi nha trén co
sO niém tin hop 1y vao nhiing tuyén b ma
nguoi ban doi cua cd 4y da dua ra vé quyén
sO hitu ngoi nha.

Thtr hai, ngay tur khi Statute of fraud
(Dao luat phong chdng gian 1an) ra doi va
tir chbi bao dam thi hanh céc thoa thuan
miéng vé chuyén nhugng bat dong san, Toa
an Cong binh Anh d3 phat trién hoc thuyét
thyc hién mot phan hop dong (doctrine of
part performance) dé bao dam cong ly gitta
cac bén. Trong an 1€ Maddison v Alderson
(1883) va cac an 1€ sau do nhan manh “viéc
thyc hién mot phan hop dong” phai dat murc
d6 nhat dinh dé thay thé cho hop dong bang
van ban nham dap tmg chirc ning ching
minh sy tOn tai cua thoa thuan. Tuy nhién,
sau nay hé thong phap luat Anh di co sy
phat trién theo hudng that chit hon pham vi
ap dung cua hoc thuyét thyc hién mot phan
hop ddng: viéc bén mua don phuong chiém
hiru bat dong san vé6i sy dong ¥ ctia bén ban,
vé nguyén tic, khong du dé van hoi hiéu luc
hop dong®.

Nhu vdy, cic nén tai phan trong ca hai
truyén thong Dan Luat va Thong Luat, déu
c6 xu hudng thira nhan cac ngoai 1¢ dé van
hdi hiéu lyc hop dong ngay ca khi hop dong
d6 khong dap ung yéu cau luat dinh vé
hinh thirc. Tuy nhién, cach tiép can khong
don thuan 1 dua ra quy dinh cing nhéc vé
ngoai 1& d6 ma c6 1& ndm & viéc ap dung co
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ché diéu chinh linh hoat dé cho phép thira
nhan cac ngoai 1¢ do trong mdt sb truong
hop dic biét dé bao vé lgi ich chinh dang
cua bén ngay tinh ma van khong lam suy
giam dang ké dén nguyén tic trong thirc
ciia hop dong chuyén nhuong quyén loi
trén bat dong san.
4. Ham y chinh sach cho Viét Nam

Trong phap luat dan sy Viét Nam, nhiéu
giao dich lién quan dén nha & thuong mai,
hay quyén st dung dat*... ciing déu phai
dugc lap thanh van ban c6 cong ching,
chtng thuc*. Vé nguyén tic, viéc vi pham
diéu kién vé hinh thirc luat dinh néu trén sé
dan dén hau qua phap 1y 1 hop dong vo hiéu.
Ngoai 1¢ ctia nguyén tic nay 1a quy dinh méi
ctia Pidu 129 BLDS nam 2015 cho phép Toa
anra quyét dinh cong nhan hi¢u luc cua giao
dich da dugc xac 1ap nhung vi pham quy
dinh bit budc vé cong ching, chimg thirc ma
mot bén hodc cac bén da thuc hién it nhat 2/3
nghia vu trong giao dich*’. Tur d6, cac tranh
luan ¢ Viét Nam vé hinh thirc hop dong lién
quan dén bat dong san gan déy tap trung chu
yéu vao hai van dé co ban (i) trong nhiing
truong hop nao phap luat chuyén nganh nén
quy dinh vé hinh thire 13 diéu kién c6 hiéu
luc ctia hop dong va néu c6 thi hinh thic
trong thirc d6 1a gi; va (ii) dién giai noi ham
quy dinh tai Piéu 129 BLDS niam 2015 vé
nhitng truong hop c6 thé van hoi hiéu luc
hop ddng.

4.1. Tiép cén hé thong chirc nang hinh
thirc hop dong

39 V& nguyén tic, Dao luat Tai san nam 1989 (Law of Property (Miscellaneous Provision) Act 1989) da khong con thiia
nhén vai tro ctia hoc thuyét thuc hién mét phan hgp dong. Tuy nhién, dudng nhu van con nhiéu tranh luan xung quanh
van dé nay xem thém binh luan Mindy Chen Wishart, Contract law (5th ed.), Oxford University Press, 2015, 147; Moore,
Imogen, Proprietary Estoppel, Constructive Trusts and Section 2 of the Law of Property (Miscellaneous Provisions) Act
1989. Mod. L. Rev. 63 (2000): 912.

40 Xem khodn 1 Diéu 122 Luat Nha ¢ ndm 2014, Diéu 167 Luat Dat dai ndm 2013.

41 Xem D6 Van Dai, Nhiing vin dé€ chung cua giao dich vé bit dong san, in trong D6 Van Dai, Giao dich vé bt dong san,
Nxb. Hong Dtic, 2021, tr.42-75.

42 Xem binh luan chung vé thuc tién dp dung quy dinh vé€ hinh thiic hgp déng trong D6 Vin Dai, Luit hgp dong Viét Nam:
Ban an va Binh luan ban an, Tap 1, Nxb. Pai hoc Quéc gia TP. HCM, 2020, tr.866-885.
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Nhiing phan tich SO sénh trén da cho
thay duong nhu c6 mau sd nhan thirc chung
vé céc vai tro ciia quy dinh vé hinh thirc hop
ddng trong viée thuc hién cac (i) chirc ning
chung ctr, (ii) chitc nang canh bdo va (iii)
chirc nang dinh huéng méi quan hé hop dong
gira cac bén. Mic du cac chirc ning nay ton
tai doc 1ap nhung cé “mdi lién hé mat thiét”
v6i nhau dé luan giai vé vai trd va ¥ nghia
ctia quy dinh vé hop dong trong thirc.

Chtrc nang ching cur va chirc nang canh
bao 1a hai thudc tinh cbt 16i 1y giai tai sao
céc hop dong quan trong nhu hop dong lién
quan chuyén nhuong bit déng san ludn doi
héi yéu cau chit ché vé hinh thic. Mic du,
viéc dap tmg quy dinh vé hinh thic s& lam
tang chi phi giao dich lién quan dén bt dong
san cho cac bén, nhung d6 13 “chi phi” can
thiét dé dam bao an toan phap 1y, bao vé loi
ich chinh ddng cho cac bén tham gia khi ho
tham gia vao cac giao dich c6 tAm quan trong
16n lao d6i v6i doi sdng cua minh.

Chtrc nang dinh hudéng co thé coi la
thudc tinh cdt 18i thir ba ctia quy dinh vé
hinh thirc hop dong. Chirc ning nay doi h01
hé théng phap luat hop dong ciia mdi qudc
gia phai thiét ké va bao dam sy van hanh ctia
cac quy dinh rd rang va thong nhét lién quan
dén céc van d& vé hinh thirc hop dong. Theo
do6, cac bén trong quan hé hop dong, ciing
nhu cac thiét ché tai phan nhu toa an ludn
c6 quyén ky vong hé thong phéap luat hop
dong phai xac dinh rd nhiing hop dong nao
lién quan dén giao dich bat dong san phai
dap tmg yéu cau hinh thirc nhat dinh nhu thé
nao, dé tir d6 tao dung niém tin vé sy an toan
phap ly khi tham gia giao dich.

Vé nguyén tic, viéc quy dinh vé hinh
thie bat bude cua hop d@)ng c6 thé duoc luan
gidi tur cac chuc nang khac co lién quan, anh
huéng gian tiép dén quan hé hop dong giita

cac bén. Cu thé, tir gbc dd quan 1y nha nudc,
chtng thu cong chimg c6 thé gop phan bao
dam lgi ich cong nhu tranh that thodt thué;
tr goc d6 loi ich cua bén thir ba trong quan
hé hop dong, hinh thirc vin ban coéng chimg
cling ¢6 thé co chirc ning cong khai hoa. ..
Tuy nhién, can nhan manh r?mg, do chi la
cac chuc nang phai sinh cO vai tro mang
tinh bo tro; quy dinh vé hop dong trong thirc
dugc sinh ra trude hét dé dam bao quyén va
loi ich chinh dang cua cac bén trong quan hé
hop ddng. Hé théng cac chirc ning chimg
ctr, canh bao va dinh hudng, vi vy, chinh la
khung 1y thuyét co ban dé phan tich va danh
gia cac quy dinh vé hinh thirc hop dong, vé
hau qua phép 1y cta viéc vi pham hinh thue
hop dong va ca viéc xir Iy van hoi hiéu luc
hop dong.

4.2. Mt s6 ham ¥ cu thé

Thir nhdt, vé vin dé khong nén coi
“dang ky” 1a hinh thic cua hop dong lién
quan dén bat dong san. Dbi v6i mot sd giao
dich lién quan dén quyén s dung dat nhu
chuyén d6i, chuyén nhuong... thi theo quy
dinh ctia khoan 3 Diéu 188 Luat Dat dai ndm
2013, cac giao dich d6 phai dugc dang ky tai
co quan ding ky dat dai va co hiéu lyuc ké tir
thoi diém dang ky vao so dia chinh. Van d¢
1a n6 khong thé hién 16 d6 1a thoi diém dang
ky s€ phat sinh hi¢u luc gitra cac bén hay
hiéu lyc d6i khang véi nguoi thi ba. Sy
phirc tap hién nay c6 18 mot phan bat ngudn
tir quy dinh chung ctia Diéu 119 BLDS niam
2015 vé hinh thirc ctia hop dong, theo d6 thi
“dang ky” cling dugc xem 1a mdt hinh thirc
ctia hop dong bén canh cac hinh thirc khac
nhu van ban c6 cong ching, chung thyc. Tuy
nhién, theo quy trinh thu tuc hién nay, viéc
“dang ky” giao dich néu trén vé nguyén tic
s& chi duoc tién hanh néu hop dong da dugc
cong chung, ching thuc. Xét tor goc do hé

43 Db Vin Dai, Luit hgp dong Viét Nam: Ban én va Binh luén ban an, Tap 1, Nxb. Dai hoc Quéc gia TP. HCM, 2020, tr.899.
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théng chuc ning & trén, thi chimg thu cong
chtng 13 hinh thire hiéu qua dé dong vai trd
ghi nhan chung ctr, canh bdo va dinh huéng
quyén va nghia vu cta cac bén. Trong khi
do, viéc dang ky hay khong déng ky quyén
trude co quan nha nudc co tham quyen \E
ban chat khong phai 12 hanh vi trai quyén tac
dong mdi quan hé twong ddi giita hai bén,
ma 13 hanh vi vat quyén dé nham cong khai
hoa quyén va xéac 1ap hi¢u luc déi khang
quyén ctia minh dbi v6i bén thir ba.

Vi vay, tac gia dong ¥ voi dé xut cia
nhiéu hoc gia ring can dién giai khoan
3 Piéu 188 theo hudng, “thoi diém ding
ky” & ddy nén hiéu 1a thoi diém 1a ding ky
quyén dé lam phat sinh hiéu luc dbi khang
ciia quyén ddi véi bén thir ba*. Trong khi
d6, hinh thirc bit budc cua cac giao dich
chuyén nhuong quyén sir dung dét s& 1a van
ban c6 cong ching va thoi diém hop dong
phat sinh hiéu lyc giita hai bén hop dong la
thoi diém cong ching. Hé qua 1a hop dong
chuyén nhugng quyén sir dung dat s& khong
bi tuyén vo hiéu chi véi ly do bén nhan
chuyén nhuong chua di dang ky; viéc khong
di dang ky khong anh huéng dén hiéu luc
twong dbi gitra cac bén hop déng ma chi dan
dén hau qua bat 1oi 1a quyén ctia bén nhan
chuyén nhuong s& chua dugc cong khai hoa
va do d6 s& khong thé d6i khang véi nguoi
thtr ba trong tuong lai.

Thir hai vé quy dinh vin ban cong
chung, chiing thtrc 1a hinh thtrc ludt dinh
ctia mot s6 hop ddng lién quan dén bat dong
san. V& nguyén tic, viéc quy dinh mot sd
hop ddng lién quan dén bat dong san phai
dap ung yéu cau vé hinh thtrc, nhit 1 hinh
thirc vian ban céng chimg ludn co thé din
dén nhiing tranh luan rang quy dinh nay lam

KINH NGHIEM QUOC TE

gia ting dang ké chi phi giao dich va can
thiép thai qua vao quyén tu do hop dong cua
cac bén. Tuy nhién, nhitng chi phi giao dich
phat sinh trong giai doan “tién hop ddng” c6
thé duogc 1y giai tir nhu cau va su can thiét
ctia hinh thire trong thie ctua hop dong lién
quan dén bat dong san dé dam bao an toan
phap 1y cho cic bén. Didu nay xuit phat tir
hai dic trung cdt 161 cuia cac hop dong nay:
(i) ddi twong cua hop dong - bat dong san —
la mot tai san quan trong trong san nghi¢p
ctia hau hét cac ca nhan trong x3 hoi va (ii)
ban chat hop dong lién quan dén bat dong
san 1a giao dich phap 1y rat phtic tap c6 thé
1am nay sinh nhiéu tranh chap vé quyén va
nghia vy giita cac bén. Do d0, vé nguyén
tac, cac bén hop dong - dic biét 1a ngudi
mua 13 “nguoi tiéu dung” trong méi quan
hé véi ngudi nguoi ban la “thuong nhan”
— phai dugc canh bao va suy nghi nghiém
tuc vé mic do nghiém trong va phuc tap
cua giao dich ma ho sdp tham gia. Xét tur
goc dd nay, trong cac nén tai phan & tmyen
théng Dan luat nhu Viét Nam, hinh thirc
vin ban cong chimg trong cac giao dich bét
dong san quan trong véi su tham gia cla
cong chimg vién s& c¢6 vai trd nén tang thuc
hién ba chirc ning bao gdm (i) chirc ning
ching cu - ching minh sy ton tai va nodi
dung cua su thoa thuan (ii) chirc nang canh
bao — thong tin, canh bao cho cic chu thé
vé ban chat va hé qua phép 1y phic tap cua
giao dich, (iii) churc nang dinh hudéng — xéc
dinh rd thoi diém xac lap quan hé hop dong
trén co so phan tach giai doan tién hop dong
truéc do, giam thiéu rai ro bi rang budc
phap 1y vao cac hé qua bat ngd tir cac cudc
thuong luong dam phan. Vi vy, trong bdi
canh hién tai & Viét Nam, hop dong trong
thtrc duge thé hién dudi hinh thirc van ban

44 D06 Vin Dai, Luit hgp dong Viét Nam: Ban 4n va Binh luén ban an, Tép 1, Nxb. Dai hoc Quéc gia TP. HCM, 2020, tr.908;
Nguyén Quang Huong Tra, Dang ky giao dich dan sy vé bit dong san, in trong D6 Van Dai, Giao dich dan su vé bat dong

san (Tap 1), Nxb. Hong Priic, 2022, tr.234.
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cong chung van 1a hinh thtc t6i wu dé gop
phan bao vé an toan phap 1y trong cac giao
dich lién quan nha & va quyén st dung dat*.

Thir ba vé van d& van hoi hi¢u lyc cla
hop dong lién quan dén bat dong san chua
dap ung yéu cau hinh thuc luat dinh. Xét
tor goc do lich su 1ap phap, quy dinh chung
tai Diéu 129 BLDS ndm 2015 vé viéc thira
nhan hiéu luc hop dong vi pham quy dinh
bit budc vé cong chtng, ching thuc néu
nhu mdt bén hoac cac bén da thuc hién it
nhat hai phan ba nghia vu trong giao dich
c¢6 18 dugc xdy dung dé ap dung trude hét
cho céc giao dich chuyén nhugng bat dong
san“. Qua thuc tién xét xtr, quy dinh nay
da phat huy tac dung, dap ung ky vong
“han ché viéc mot bén khong thi¢én chi thuc
hién hop ddng va vién din 1y do vi pham
vé hinh thirc cta giao dich dé huy toan bo
giao dich khi gia tri cua ddi tuong hop dong
bién dong™¥’. An 1& s6 55/2022/AL vé cong
nhan hiéu lyc cta hop dong vi pham diéu
kién vé hinh thirc tham chi da phat trién
theo huéng mé rong pham vi, cho phép
quy dinh nay dugc ap dung hoi té d6i voi
ca cac giao dich phat sinh vao thoi diém
BLDS nam 2005 ¢6 hiéu lyc. Tuy nhién,
trén co s& goc do so sanh, co thé nhan thay
cach tiép can hién nay la kha cting nhic
khi yéu cau phai ching minh va xac dinh
duogc mot bén hodc cac bén da thuc hién it
nhat hai phan ba nghia vu trong giao dich
1a diéu kién can va du dé cong nhan hiéu

lyc hop dong vi pham diéu kién hinh thirc.
Vén dé khong chi nim ¢ sy kho khan khi
xac dinh con s co hoc “thuc hién it nhat
hai phan ba nghia vu trong giao dich”, ma
quan trong hon la néu duoc ap dung triét
dé va rong rai trong tuong lai, n6 ¢ thé tao
lép ‘tap quan” ap dung lam suy giam dang
ké, tham chi triét tiéu nguyén tic trong thirc
ciia hop dong chuyén nhuong quyén loi
trén bat dong san*. V& nguyén 1y, quy dinh
ctia Pidu 129 vé van hoi hiéu luc hop dong
phai dugc xem la truong hop dac biét ngoai
1é ctia nguyén tic chung cho phép vo hiéu
hoa cac hop dong chuyén nhugng quyén loi
trén bat dong san vi pham diéu kién hinh
thirc. Vi vay, n6 phai duoc thiét ké theo co
ché linh hoat dé cho phép xem xét ban chat
cua tirng vu vi¢c cu thé, dé danh gia rﬁng
liéu trong cac trudng hop dé néu van tuyén
b6 hop dong vo hiéu thi c6 dap ung, thuc
hién duoc cac chirc ning nén tang cua hinh
thirc hop déng bao gdm chtic ning chimg
cu, chic nang canh bao va chirc nang dinh
huéng hay khong? Hop dong khong dap
g yéu cau luat dinh vé hinh thtc s& chi
nén duge van hoéi hiéu luc khi tinh tiét cu
thé cua vu viéc ching minh ring cac bén
trén thuc té d3 tin tudng vao hi¢u lyc hop
ddng va thyc hién mot phan cac nghia vu
co ban phat sinh tir hgp ddng, nhu nghia vu
thanh toan ciia bén mua va nghia vu chuyén
giao quyén str dung dat hodc quyén so hitu
nha & cua bén ban m

45 Xem thém binh luén vai tro, thdm quyén va tha tuc cong ching giao dich bit dong san Ninh Thi Hién, Thu tuc cdng
chiing, chiing thuc giao dich vé bt dong san, in trong D6 Van Dai, Giao dich dan su vé bat dong san (Tap 1), Nxb. Hong
Duc, 2022, tr.175-221.

46 Xem B¢ Tu phdp, Nhiing diém méi co ban ctia B6 luit Dan sy ndm 2015, Nxb. Lao Dong, 2017, tr.86

47 Cu thé, chu dich lap phap cta quy dinh nay la hudng t6i “han ché viéc mot bén khong thién chi thuc hién hgp dong va
vién dan ly do vi pham vé hinh thiic cta giao dich d€ huy toan bo giao dich khi gid tri ctia d6i tugng hop déng bién dong”
Xem B Tu phdp, Nhiing diém méi co ban ctia B luat Dan sy ndm 2015, Nxb. Lao Ddng, 2017, tr.87.

48 Khoan 2 biéu 132 BLDS 2015 quy dinh “Hét thoi hiéu quy dinh tai khoan 1 Diéu nay ma khong c6 yéu cdu tuyén bo giao
dich dén sy vo hiéu thi giao dich d4n su c¢6 hiéu Iuc” Nhu véy, sau 2 nam ké ti thoi diém giao dich dugc giao két, nhiing giao
dich v hiéu do khong tuan tht diéu kién vé hinh thtic sé duong nhién dugc cong nhén la ¢6 hiéu luc. Xét mot cach hé thong,
quy dinh nay két hop v6i quy dinh néi trén ctia Diéu 129, sé dan dén hé qua 1a mién la cic bén thuc hién dugc hai phin ba
nghia vu hgp dong, hgp dong sé phat sinh hiéu luc bét ké viéc khong dép ting yéu cau hinh thic luat dinh.

ﬁl‘ NGHIEN cUU
LAP PHAP J S6 12 (484) THANG 6/2023
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