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1. Dan nhap

Tém tit:

Trong bai viét nay, tac gia trinh bay, phan tich nguyén nhan da dan
t61 cac rui ro phap 1y trong kinh doanh bat dong san. Tir nhitng birc
xuc ctia doanh nghiép kinh doanh bat dong san, birc xic cia nguoi
mua nha, ciing nhu cta cac bén lién quan khéc, tac gia cho ring,
15i thiét ké trong hé thong phép luat vé kinh doanh bit dong san
méi 1a didu cbt 16, day 1a diéu can phai thao ludn k¥ trude khi stra
cac dao luat lién quan.

Abstract:

Within this article, the author gives a presentation and an analysis
of the causes leading to legal risks in the real estate business. From
the frustrations of real estate businesses, the frustrations of home
buyers, as well as other stakeholders, the author believes that there
is a design error in the legal system for real estate businesses,
which is the bottom line and needs to be reviewed and discussed
carefully before amending the relevant laws.

lién lyy dén c& van nguoi cung cap hang hoa,

Mot thoi khap noi x6n xao budn dat da
qua di. Dy an, dat nén, can ho, nha thuong
mai, nha nghi dudng, s& hitu ky nghi, hang
hiéu cho giéi siéu giau, du loai san pham nha
dat tir c6 truyén t6i cac quyén tai san hién dai
duoc chao ban ram rd & nude ta. Ha nhiét,
ngudi mua can tién, chi du an cling can tién,
nhiéu doanh nghiép khong gitr duoc 10i hira
tra von va ai cho trai chi, khong giir duoc 10i
htra hd tro chiét khau 13i vay cho nguoi mua
nha. Ngan hang lo no x4u, xay dung dinh dén,

dich vu bam theo cum nganh kinh doanh bat
dong san (BDS). Tuy cach théng ké, nganh
nay chiém dang ké trong tong san phim qudc
ndi'; boi vay, truc trac trong kinh doanh BDS
du nghiém trong dé ca nudc phai quan tam.
Nudc ta ciing that nhiéu chuyén gia
BDS. Thua pham mau chong duoc phoi bay:
no chinh 1a phap ly, phap Iy BDS2. Hiép hoi
BDS TP. H6 Chi Minh con udc tinh rang,
70% kho khan cta doanh nghiép kinh doanh
BDS 1a do truc trac phap Iy*. Phap 1y kinh

1 Huynh Thé Du, Bat dong san trong nén kinh t& Thoi bdo kinh t€ Sai Gon, https://thesaigontimes.vn/bat-dong-san-

trong-nen-kinh-te/.

2 An Vi (2023), Doanh nghiép “bat dong’khi luat chong chéo, Reatimes, ngay 29/03/2023, https://reatimes.vn/doanh-
nghiep-thiet-hai-nang-vi-vuong-cac-xung-dot-phap-luat--20201224000018494.html.
3 Trong Tin (2022), Vudng mic phap ly chiém 70% khé khan ctia cdc doanh nghiép bit dong san, Bio Dau tu ngay

09/11/2022,
san-d177470.html.

https://baodautu.vn/batdongsan/vuong-mac-phap-ly-chiem-70-kho-khan-cua-cac-doanh-nghiep-bat-dong-
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doanh BDS 1a gi, va vi sao nd c6 thé can
tro kinh doanh BPS t6i mirc gan nhu déng
bang ca thi truong. Nghi van niy can ¢ cau
tra 101 thoa dang. Néu van dé chinh sach can
quan taim 1 truc tric phap 1y, thi can phan
tich rd hon nguyén nhan siu xa di dan t6i
nhitng truc trac do, tri bénh phai tri tur géc,
tranh chi boi thude sat tring vao vét thuong.
M&i lan thi truong sot hodc dong bang lai
c6 nguoi dé xuat dem lut ra ma sira. Chi e
rang, néu khong gia ¢ nén moéng hé thong,
nhitng sta chita vun vat c6 khi lam cho
phap luat thém roi rac, luat nhiéu ma thiéu
nhat quan.

Ai ciing biét thuc té cat ctr trong hoach
dinh va thuc thi chinh sach, phap luat luén
tao ra nhirng rai ro mo1i, xu ly dugce truc
trac cii lai moc thém ra thach thirc mai,
trong kinh doanh BDS. Tirng mang nho bi
x6 ddy bai stic ép cua thi trudng va mong
doi cua nguoi dan, cic giai phap sira doi
luat phan anh nhitng cudc tim kiém lién
mién dé xdy dyng lién minh trong qué
trinh thoa hi€p chinh sach. Khong ngac
nhién, ngoébn ngt chinh tri, ngdn nglr cua
nha diéu hanh, thAm chi ngoén ngi binh
dan... cr tu nhién tran vao cac Du thao
Luat Dét dai, Luat Kinh doanh BDS, Luat
Nha 6. Sy thoa hi¢p mang tinh thuan ti¢n,
thuc dung nay dang lam lu mo dan cac
khai niém phép 1y co tinh trou tugng cao
vén dugc dung trong gidi chuyén mén.
Néu xem nhe tu duy hé théng, thich hai
ngay nhirng trai vira tam tay ma khong suy
tuong tdi nhitng hoc 1y nhat quéan, luat cia
nudc ta s& cang thém nhiéu, song chung
1¢ thé dai dong mo ta. Méng ma yéu, thi
du c6 duogc khéo 1éo va viu tdi dau, cac
can phong trong ngdi nha phéap luat kinh
doanh ciing khé ma bén viing.

2. Khung Iy thuyét: Nén méng phap luat
ciia thi trudng bit dong san la gi?

Dui ché d6 so hitu va dic trung thi truong
cac qudc gia rt khac nhau, song c6 thé khai
quat 4 bén lién quan dudi day cé anh hudng
mang tinh quyét dinh toi thi truong BDS ¢
bat ky dau: (1) Nha nudc voi vai tro kép: vira
1a nha phan phdi, diéu tiét tiép can dét dai,
vira diéu tiét thi truong; (2) Doanh nghiép
phat trién dat, voi tinh chat 1a nguoi thiét
ké, td chirc thyc hién va thuong mai hoa cac
san pham BDS d¢ lam ting thém gia tri dat*;
(3) Nguoi mua cac san pham BDS, dé ¢, dé
dau co, dé dau tu, hay don gian chi la dé giir
gin cua cai; va (4) Cac dinh ché hd tro khac,
nhit 13 ngan hang cap von, cac cong ty xay
dlrng, cac dich vu cong chu:ng, giam dinh,
kiém dinh, méi gi6i, tw van.

Dé thi trudng phat trién, Nha nudc phai
trao quyén tai san tuong d6i on dinh cho cac
doanh nghiép phat trién dat. Nha nuée diéu
tiét toan bd qué trinh thiét ké, to chuc thyc
hién va thuong mai hda cac san pham BDS,
tr quy hoach, dinh chuin xay dung, diéu tiét
bét can xtng thong tin trong giao dich BDS
gitta doanh nghiép phat trién dat, ngan hang
bao lanh hodc cdp vbn, va ngudi mua. Phap
luat kinh doanh BDS vi thé thuong gém ba
lat cit chinh: (1) nén tang 1a phap luat vé tiép
can quyén tai san dat dai, (2) co s dé diéu
tiét thi truong 14 phap luat hanh chinh, (3) tu
do giao dich huy dong vén va thuong mai
hoa cac san pham BPS duya trén phap luat
hop dong.

Rui ro phap 1y luén xuat hién trong ca
ba 1at cat néu trén: Kha ning tiép can dat dai
ctia doanh nghiép phat trién dat c6 thé khong
chic chan, quyén tai san dat dai khong an
toan, cac can thi€p vao qua trinh thiét ké,
thyc hién va thuong mai hoa cic san pham

4  Téc gia ua dung khéi niém doanh nghiép phat trién dat, véi ham y cac doanh nghiép nay lam giau cho dat, lam tang gid
tri ctia dat, ho thiét ké va trién khai cdc san phdm BDS gép phan nang cao chit lugng séng ctia ngusi mua. Theo nghia do,

ho kinh doanh BDS khong chi d€ kiém 16i.
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BDS cua co quan hanh chinh khéng minh
bach, tuy tién, kho tién liu, va céc rui ro
phap luat hop ddng, kha nang ty do thuong
luong va cudng ché thyc thi hop dong trong
trién khai dy an va thuong mai hoa cac san
pham BPS.

Mot thi truong sach bong rai ro chi co
trong thé gi6i ciia truyén ¢ tich. Tham gia
vao thi truong BPS dong nghia voi chip
nhén du loai rai ro. Nguoi thanh cong, ngoai
may man, chic rang can c6 mét chién lugc
quan tri rui ro phu hop. Pai thé, mot chién
lwgc quan tri riii ro cd cic cAu phan sau
day: (i) doanh nghiép phat trién dat phai co
chién luge thuc déy nhén thire va dao tao vé
quan tri rui ro; (ii) phai xay dung quy dinh
va chinh sach ndi bo dé theo doi, canh bao
sOm cac rui ro; (ii1) phai tim cach dinh lugng
duoc thiét hai, co chién lvoc han ché, giam
thiéu thiét hai, va cudi cung; (iv) néu rui ro
bién thanh tranh chap thi phai c6 mot chién
lugc phu hop dé bao vé loi ich, thuong lugng
va giai quyét tranh chip mot cach chu dong.

Mot diéu tha vi can luu y thém, sirc ép
qudc té hoa xuat hién & ca ba lat cit néu trén
ctia phap luat kinh doanh BPS. Du gin voi
dét, tirc 1a 6 tinh chét c4 biét, ddc thu, 1¢
thudc vao timg qudc gia, 1anh tho, song viéc
thiét ké cac san pham BPS va cach chao ban
chung cho ngudi mua chiu anh hudng rd nét
ctiia qubc t& hoa va hoi nhap toan cau. SO
hiru ky nghi, BDS nghi dudng, BDS lai vira
& - vira 1am van phong. .. 13 vai vi du. T4 tién
ctia ngudi Viét chung ta, néu hon linh thiéng
¢6 thanh thoi vé tham con chau, chéc ciing
sting s0, kho ma tim dugc mot khu dan cu,
do6 thi, cum chung cu méi nao dugc dat tén
thuan Viét, ching déu lai-cing voi nhiing
thir tiéng ¢ dau. O ting doanh nghiép phat
trién dat, cdc kénh tai chinh dé thuc hién du
an BPS ciing duoc qubc té hoa, cac cong
cu tai chinh da dang tran qua bién gidi cac
qudc gia. Mua ban tai san hinh thanh trong

NHA NUGC VA PHAP LUAT

tuong lai, trai phiéu doanh nghiép 1a vai vi
du. Tang cudi cing lién quan dén quyén tiém
can dat dai cua doanh nghiép, du tén goi s&
hiru dat dai cac nudc rat khéac nhau, song
cac quyén tai san, quyén xay dung, quyén
khai thac van hanh cac cong trinh, cac quyén
khai thac khong gian ngam va khong gian
bén trén timg 6 thira dét.. déu c6 thé so sanh
dugc véi kinh nghiém va thuc tién quéc té.
Vi 1& d6, khong nén qua nhin manh phap
luat kinh doanh BDS cua Viét Nam la riéng
biét, 1a dac thu, 1a khong thé so sanh duoc
v6i phap luat nuée khac. Luat dat dai va
kinh doanh BDS khong phai 1a dia hat tuyét
nhién mién nhidm véi céc trao luu quoc té
hoéa, cac kinh nghiém quéc té hoan toan can
dugc tham khao dé diéu tiét va van hanh thi
truong nay mot cach binh thuong.

Tom lai, nén méng cta phap luat kinh
doanh BDS nén hudng t6i thuc tién tét qudc
té, n6 phai dang tin cdy va bén viing gidng
nhu & cac qudc gia phat trién. D6 nén 1a dinh
hudng sua luat.

3. Nhin lai 30 nim phat trién hé thong
phap luit vé kinh doanh bit dong sin &
Viét Nam

On ¢6 tri tan, néu khong ké thé hé cac
ong Hua Bén Hoa thoi thudc dia, nghé lam
giau cho dat méi c6 & nude ta tir nhig nim
1993. Luat Dat dai nam 1993 véi 86 diéu, dé
dat trao cho nguoi str dung dat nhimng quyén
tai san co tinh chét tu hitu dau tién. Roi tir
d6, cir mudi nam mot 1an, dao luat nay duoc
néi rong dang ké, tang thanh 146 diéu vao
nam 2003, 212 diéu vao nam 2013, rdi sip
t61 voi khoang 245 diéu néu duoc théng qua
nhu dy kién vao thang 10 nim 2023. Luat
nay trao quyén cho t6 chirc, c4 nhan str dung
dat, tao cong bang, va hy vong thuc day cac
co hoi, cac sang kién, lam giau thém cho dat.

Xét vé phuong dién phan phdi dat dai,
sau Hién phap nam 1992, qua thuc Luat Dat
dai nam 1993 Ia dao luat quan trong bac
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nhat, 1an ddu tién trao quyén dan sy vé tai
san dit dai cho nguoi dan. BY luat Dan sy
(BLDS) thuong duge cac nha 1y thuyét tung
ca la luat gdc, song cai gbc Ay hai nim sau
d6 madi duoc ban hanh. Ra doi hai nam sau,
song BLDS nim 1995 khong thé bod sung
dang ké gi cho cac quyén tai san quan trong
von da duge ghi nhén trude do6 trong Luat
Dt dai nam 1993. Mudi nam trudc day, vao
nam 2013, Luat Dét dai cling dugc ban hanh
chi dang mot ngay sau Hién phap nim 2013,
n6 méi chinh 13 luat gbe cho cac quyén ty do
s& hitu, tai san, nd méi thuc sy tao nén mong
cho nén kinh té nuéc ta. N6i ra sg chanh
long cac nha lap phap, song qua thuc trong
30 nam qua, BLDS chua bao gi¢ c6 dugc vi
thé 1a luat goc cho cac hoat dong kinh doanh
BDS ¢ nude ta nhu cac nha 1y thuyét hing
mong mudn.

Ciing tir cai gdc trao cac quyén tai san
¢6 tinh tu hiru cua Luat Dat dai, bit dau sau
nam 1993, mot gii doanh nghiép phat trién
dat d3 ra doi. V6i sy dan than cuaa ho, nhiing
khu cong nghiép, do thi, ha tang dich vu da
moc 1én, ho da lam ting thém déng ké gia tri
ctia dat. Nha nudce bit dau quy dinh diéu kién
kinh doanh cho doanh nghiép phat trién dat
(Luat Doanh nghi¢p va cac quy dinh c¢ lién
quan). DPé ¢6 duge mot du 4n phat trién dat,
du 4n 4y phai dugc thiét ké theo cac quy dinh
cta Luat Pau tu. Doanh nghiép tr¢ thanh
chu dy an thong qua cac quy dinh cua Luat
Dau thau. Quyén tiép can dat dai thuong phai
theo sau nhitng qua trinh dinh gia, thu hoi,
bdi thuong, giai phong mit bang, tai dinh

cu, loi ich cua céc chu s dung dat hién hiru
phal duogc giai quyet on thoa. Pac biét, néu
16 dit duoc chuyén giao tir mot don vi cong
1ap, cac quy dinh lién quan dén dinh gia, dau
thau, dau gia, quan 1y va st dung cong san
hodc dau tu cong s& duoc ap dung. Sau khi c¢6
duoc du an, co quyén tiép can dat dai, doanh
nghiép mai c6 thé thiét ké cac san pham BDS
phi hop cho thi truong, ho huy dong ngudn
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luc tai chinh, to chirc xay dung, va thuong
mai héa cac san pham BDS dén tay nguoi
mua. Tat ca khung kho phap 1y can thiét cho
kinh doanh BDS da duoc hinh thanh va mo
rong dang ké trong 30 nim qua.

Quy trinh néu trén dugc thuc hi¢n qua vo
van tuong tac gitra cac cap chinh quyén, cac
co quan diéu tiét (quy hoach, xay dung, dau
tw, tai chinh...) v6i doanh nghiép phat trién
dat. ft ai ngay tho cho rang, quan hé hanh
chinh nay luén mang tinh quan ly, ap dat,
bat binh dang, nhu nhiéu nha 1y thuyét hanh
chinh nudc ta thuong suy tuong. Tuy theo ai
1a chii dy 4n, quyén luc hanh chinh, quyén
lyc chinh tri va quyén lyc thi truong doi khi
e ép bén nhau; ai chéo, ai lai, ai thac, ai dfiy
dé hinh thanh mot du an déi khi chi nguoi
trong cudc méi tan tuong. Chi c6 diéu, san
pham cudi ciing ctia ca qua trinh ric rdi nay 1a
mot bd Ho so phap 1y ciia du an, doi khi gom
khoang vai ba chuc loai gidy to, quyét dinh
hanh chinh khac nhau. Ctr &ém sé con dau c6
qudc huy trién trén bo Ho so phap 1y 13 c6 thé
doan nguoc lai nhitng thu tuc hanh chinh t6i
thiéu ma doanh nghiép da phai trai qua.

Tuy loai san pham BDS, ngudi mua va
muc dich mua BPS vo6 cung da dang. Nha
dat dé &, nha dat dé dau co, nha dat nhu mot
cong cu dau tu, nha dit nhu mot kénh tri n
cat gitt cua cai, mot dang bao hiém phong
rii ro va chuan bi cho tudi gia. V&i nguoi
siéu giau, BDS hang hi¢u d6i khi chi c6 muc
dich nhu 12 mot ddu hiéu dinh vi déng cép
ctia ho. Tuy thé, trong méi quan hé hop dong
v6i doanh nghiép phat trién dat, ngudi mua
nha dat thuong yéu thé, bat loi, bi han ché
dang ké vé kha ning thuong thao, ddm phan,
chi yéu do hién trang bét can xtmg thong
tin. Luat Nha ¢, Luat Kinh doanh BDS,
BLDS, Luat Bao v¢ nguoi ti€éu dung... tao
nén khung khé phap 1y can ban diéu chinh
mdi quan hé hop dong giira doanh nghiép
phat trién dat va nguoi mua.



4. Rii ro phap ly cho doanh nghiép phat
trién dat

Trong mot thé gidi thugng ton phap luat,
du an sach vé phap 1y, tic 1a sau khi da c6
mot bd HO so phap ly hoan chinh, moéi duoc
phép trién khai. Piéu ly tuong 4y it xay ra
& nude ta vi nhiéu 1y do khach quan va chi
quan. Thir nhdt, tu than nhiéu thu tuc hanh
chinh déi khi ty mau thuan, con ga va qua
tring tranh ludn bt tan ai s& 1a diéu kién
tién quyét cho ai. Co dat trude rdi méi cho
dau thau dy an, hay phai c6 du an dugc phé
chuan rdi méi c6 thé tiép can dat. Thir hai,
vong doi phap luat va chi dao diéu hanh
& nudc ta kha ngin, cong van chi thi thay
dbi thuong xuyén, thong tu ctia cAp bo thay
ddi hang niam, cac nghi dinh cta Chinh phu
thuong thay doi trong 2-3 nam, cac dao luat
thi ¢c6 vong doi dai hon, thuong thay doi
trong khoang 5-10 nam. 7hu ba, cung mot
quy dinh song ung xu cua cong chic co
thim quyén c6 thé thay doi theo nhiém ky
hodc tuy theo danh gia ca nhan cta lanh dao.
Tuén tha phap luat, sach vé phap 1y, trd nén
kho khan. Thiéu trach nhiém, gdy hau qua
nghiém trong, cho téi t01 pham do6i khi chi
1a nhitng nic thang khac nhau tiy theo cach
quy chiéu, danh gia ciing mot su kién.

Vé mit cha quan, chuyén doi kinh té
phat ra vo tan tin hi€u tu thi truong, tir nhu
cau cua nguoi mua nha, tr chinh sach, va
nhét 13 tir hanh vi diéu tiét va dau tu cong
cua Nha nudc. Gioi kinh doanh don nhan
cac tin hiéu do, ho thuc day cac giao dich voi
cac bén lién quan dé thyc hién ¥ tuong kinh
doanh cua minh. Phap luat sé ndi dan lén,
tir so khai dén tinh vi, tir quy dinh tam thoi
dén cac bo luat nghiém trang, tir van ban cip
thdp t6i quy pham cao hon, ctr nhu thé dé
ghi nhan va bao vé quyén cia cic bén lién
quan, dé diéu phdi loi ich giira ho, va néu
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c6 tranh chip can quy dinh céac giao thirc dé
tranh chap dugc dan xép mot cach 6n thoa.
Ly thuyét vé phap luat va phat trién trong
cac qudc gia chuyén d6i nhu nudc ta thuong
dua trén mot gia thuyét khai quat nhu thé.
Khong thé ngéi chd ¢6 luat tot, rdi thyuce thi
t6t, thi méi thiic day phat trién duoc. Ngugc
lai, moi tién dé, va ké ca phap luat, déu ndi
1én kha ngiu nhién, dong thoi. Dé minh hoa
cho cai 1y thuyét ric rbi ndy, dau nhirmg nam
1990, doanh nghiép phat trién dt tai khu do
thi m6i Phu My Hung dd khong ngdi chd co
phap luat hoan thién méi bt tay xtc tién cac
du an d6 thi méi & Nam Sai Gon. Pon nhan
tin hiéu tir thi truong, ho vura 1ap lién doanh,
vira xin chu truong, vira van dong chinh
sach tir dia phuong toi trung wong, vira thiét
ké duy an, vira xay dung phuong an tai chinh,
vira trinh phé duyét cac co ché chinh sach,
tat ca cac giao dich 4y dién ra song song;
ddng thoi, chiing da giup ghi nhan, bao vé
quyén, di giup diéu phdi loi ich cua cac bén
lien quan. Cudi cing, mot do thi méi kiéu
mau Phit My Hung d3 hinh thanh®.

Du phap luat nudc ta da doi thay nhanh
trong 30 nam qua, song cach tién hanh mot
du an phét trién dat van tuan theo nhiing
quan tinh dai thé nhu mo ta ¢ trén. Dé co
dat, ¢6 du an, c6 Ho so phap 1y, huy dong
von va trién khai du an, doanh nghi¢p chu
dong thuc dy hinh thanh du an, chu dong
thac diy chuyén doi muc dich st dung dat,
tim moi cach hop thirc héa tich ty dat dai ciia
minh theo khuén mau ctia phap lut dau tu,
dau thau, hodc dau gia. HO so phap 1y doi
khi chua hoan chinh song du an c6 thé da
dugc chuyén nhuong (vi du thong qua mua
ban ¢6 phan chi phdi), hodc viéc huy dong
tai chinh tir nguoi mua nha (hop dong dit
coc, hop dong gdp vén, hop dong lién két)
da duoc trién khai. Pay méi chinh 1a nguyén

5 Phan Chanh Dudng (2022), Ky tc theo dong ddi, Nxb. Da Nang, xem tr. 201-219.
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nhan sau xa dan t&i vo van rui ro phap ly
ma doanh nghiép phat trién dat phai d6i mit.
Khong chi ting quy dinh, tung dao luat, ma
cach thirc ca hé théng phap luat van hanh,
v6i su bién chuyén dang kinh ngac cta no,
luén dudi theo va phan tng lai voi nhimng
thoi thuc thi truong, d6 mai chinh 1a nguyén
nhan dan téi moi rai ro phap 1y.

Boi vay, twa nhu mot tiéu két, khong ai
mong chd hét rai ro méi bét tay vao kinh
doanh. O mét thi truong lai tap va bién dong
manh nhu Viét Nam, tr géc nhin cia mdi
doanh nghiép, tuy theo quy md, tiém luc
kinh té, va linh vyc kinh doanh BDS dic thu,
can phat trién mot chién luge quan tri rui ro
phap ly riéng cua minh.

5. Thém mdt goéc nhin vé rii ro phap ly
cho ngwoi mua nha

Tua nhu moi chi phi san xuat, suy cho
cung, s€ do nguoi ti€u dung ganh chiu. Cac
rii ro ciia doanh nghiép phat trién dat, nhu
mo ta & trén, ciing sé& tim duong chuyén
thanh chi phi cho nhiing nguo1 mua nha
ganh chju. Du chua du Ho so phap 1y, du an
¢ thé da dugce trién khai, chuyén nhuong,
céc san pham BDS con doi hinh thanh trong
tuong lai da duoc chio ban va thu tién trude.
Nguoi mua chdp nhan rui ro vi ho thuong
dugc thuong mot loi nhudn ky vong thoa
dang. Vo thoi diém hoan cong ban giao nha
dat, voi bd Ho so phap 1y cua du an duoc bd
sung dang ké thém, gia cua san pham BDS
ky vong s€ tang, mang lai cho ngudi mua
mot gia tri thang du thoa déng, du dé ho vui
1ong chap nhan rui ro.

Trong mot tinh trang bat dinh, chua
dé doan trudc, doanh nghiép phat trién dat
thuong chi dong soan sdn vo s mau hop
dong, cac cam két va bién nhan. Ngudi mua,
nhat 13 nguoi mua don 1¢, thuong o thé chiu
bat can xtng thong tin va it co hdi quan tri
duoc rui ro ctia minh. Cac miu hop dong dat
coc, mua quyén uu tién mua nha, cic hop
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ddng gop von, va cudi cung 1a cac hop dong
mua ban san pham BDS, thuong khong can
che gidu sy bat can xtg néu trén. Tham chi
khi vi pham, vé tién d9, vé chat luong, vé
tiéu chudn va ho so phap 1y cua san pham
BDS, doanh nghiép phat trién dat thuong
van ¢6 nhiéu co hdi dé né tranh trach nhiém
hop dong hon 1 ngudi mua nha. Thuc tién
tranh chap giira chu du 4n va nguoi mua nha
trong cic nam qua day ap cic minh chimng
cho cac nhan xét ké trén.

Can luu ¥ thém ring, dang sau mdi
nguoi mua nha 1a gia dinh cta ho. Truc trac
ciia mot du an BDS, hién nhién sé phét sinh
chi phi, nhitng chi phi nay suy cho cung sé&
lam lan rdng thiét hai t6i1 cong ching. Doanh
nghiép phat trién dat, néu mat kha ning
thanh toan, s€ khong tra duoc lai va ng géc
cua cac trai phiéu dén han, s& khong thuc
hién duoc du 4n nhu cam két, s& tir chdi hd
trg chiét khau 14i vay cho nguoi mua, ting
nguy co hinh thanh no xdu ngén hang. Nha
nuoc, tuy theo uvu tién, s€ lya chon cac chinh
sach can thiép, va dén luot chung, cac chinh
sach nay déu phét sinh chi phi, mdt lan nita,
chung thudng duoc trai rong dan t6i cac hd
gia dinh va nguoi dan nudc ta.

6. Goi mé mot tw duy hé thong

Ra so4t timg quy dinh cu thé cta cac dao
lut lién quan, va hy vong qua mdi lan sira
dbi timg dao luat riéng r& s& gitp giam rai
ro phéap 1y trong ca 3 lat cat: (i) phan phdi
dat dai, (ii) thuc hién dy an phat trién dat, va
(iii) thvong mai héa cac san pham BPS téi
nguoi mua. Do 1a cach thire ma cac nha lap
phap nudc ta dang lam. Sau sira doi Luat Dat
dai s€ la Luat Kinh doanh BDS, Luat Nha
&, Luat DAu thau, Luat Dau gia, Luat Cong
ching vavo s6 cac dao luat khac co lién quan
dén kinh doanh BDS. Piéu nay chac 1a diing,
song chua du, va cling c6 mdt vai rai ro. Boi
18, phap luat lién quan dén kinh doanh BDS
da rit um tam, tur hang chuc dao luét, vo )



nghi dinh, thong tu, quyét dinh, dén cong
van chi dao, cung 1a cach nhin nhan danh gia
ctia lanh dao cac cap, thyuc té doi séng phap
luat chang chit t6i mirc kho c6 nha soan luat
nao du suc ra soat. Trong rung ram doi khi
ngudi ta chi c6 thé cam nhan duge vudng
viu theo mdi budc chan.

B6 sung thém cho cach 1am nay, toi gop
mét thién y, co 18 can nhan manh mét tu duy
hé théng trong ca 3 lat cit néu trén, tao nén
tang chung, tao ban 1& cho tat ca cac dao luat
lién quan dén kinh doanh BDS tir nay va vé
sau. Tinh than ding, tu duy dung, thi hanh
vi moi ding. Mubn stra hanh vi, khong o6
gi hiéu qua va lau bén hon 1a can phai sira
tinh thin. Vay dé doanh nghiép phat trién
dat, nguoi mua nha, va cong chiing d& phai
chiu dung nhiéu rui ro khong dang c6 cta hé
thong phap luat, cac dao luat lién quan can
dugc gia ¢d trén nén mong nhu thé nao?

6.1. Vé phin phéi dit dai

So bo xem xét quyén tiép can dét dai cho
doanh nghiép phat trién dat & Trung Qudc
c6 thé thém g0o1 m& cho céac thao luan chinh
sach & nude ta®. Bat dau cung thoi diém, tir
nhimg nim 1994, cac cong ty phat trién dat
¢ Trung Qudc ciing mdi hinh thanh. Cac tinh
va dia phuong ¢ Trung Quéc budc phai tu
lo tai chinh dé phat trién ha tang ciing nhu
thiic day phat trién GDP, ho tim du cach phat
trién va ting ngudn thu dua trén ngudn tai
nguyén dat dai. Cac chinh quyén dia phuong
& Trung Qudc theo dudi cac chién lugc phat
trién dua trén ha ting, dua trén giao thong,
duong bo, duong sit, ho thu hoi dit-1am ha
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tang, va ban quyén phat trién do thi cho cac
doanh nghiép phat trién dat-thuong thong
qua cac cudc dau gia co tinh canh tranh. Céc
khoan tién ban quyén phat trién thuong la
tron goi, tra mot lan. Nhu vay, khong van
dong dé duoc giao hay thué dat theo cac thu
tuc hanh chinh nhiéu khé, khong phai tién
thué dat hang nim va am Gc kho ma von
hoa duoc quyén thué dat nhu & nude ta, cac
doanh nghiép phat trién dat & Trung Qudc
c6 quyén tiép can dit dai minh bach, chic
chan hon rat nhiéu. Thém nira, khéng phai
tién thu dat hang nim véi gia an dinh khi
chwa c6 dau tu ha tang, ma quyén phat trién
cac 16 dat va gia tri ting thém trong tong thé
quy hoach phat trién d6 thi, két hop véi phat
trién ha ting, m&i 1a ngudn thu chinh cia cac
dia phuong Trung Qudc. Trong 30 nim qua,
khoan tién ban quyén phat trién nay da dong
gop khoang 40% ngan sach cua céc tinh.
Quy mo6 nganh kinh doanh BDS, xay dung
va lién quan c6 khi duogc ude tinh chiém
khoang 30% GDP ¢ Trung Qudc’.

Tom lai, véi cung mot thoi diém xuat
phat, song do dugc thiét ké khac, van hanh
boi cac chinh quyén dia phuong c6 ning luc
quan tri phat trién chuyén nghiép, thi truong
BDS ¢ Trung Qudc di dat muc do phat trién
rat khéc xa so v&i Viét Nam. Thanh tuu phat
trién cua ho dua trén quyén tiép can dat dai
mach lac va én dinh cua doanh nghiép phat
trién dat. Ho dugc chinh quyén dia phuong
lwa chon dya trén dau thau canh tranh, gia
tién mua quyén phat trién 16 dat 1a tron goi,
tra mot lan. Chuan bi dat sach va ho so quy

6 Tham khao thém céc nghién ctiu ciia OECD theo https://www.oecd.org/cfe/cities/Land_value_capture_China.pdf.

7 Trung Qudc cling gdp nhiéu tryc tric, ca chinh quyén dia phuong va doanh nghiép phét trién dét déu trd thanh “con tin”
ctia stic ép phit trién. Chinh quyén cin dy 4n méi d€ ting GDP, ting ngudn thu ti tién ban quyén phét trién. Doanh nghiép
can dy 4n mdi lam tai san bao ddm vay vén ngan hang, cin thu tién tra trudc cta ngudi mua nha dé tao ngudn lyc thuc hién
du dn. Gia BDS ting nhanh & cac d6 thi phét trién, ddu co va phét trién du dn qué muc tao nén céc d6 thi ma, khong cé ngusi
6. Xudt hién nhiéu doanh nghiép BDS mat kha nang thanh todn, khoan ng ctia riéng cong ty Evergrande da udc dat ngudng
300 ty USD, tinh trang nay de doa sy 6n dinh tai chinh qudc gia, lam lung lay niém tin ctia ngudi gui tién va ngudi mua nha.
Chinh phua Trung Qudc di can thiép manh mé, v6i nhiéu chinh sich da dang, d€ han ché d6 v6 kinh doanh BDS, tranh d6
v& ngan hang, gidm gia nha dét, thuc ddy cdc can thiép chinh sach han ché dau co nha dit.
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hoach 1a nghia vy cua bén ban, tic la cua
chinh quyén.

S& hitu toan dan vé dat dai, s& hitu cta
Nha nudc (chinh quyén d6 thi) hay s¢ hitu
ctia cong dong dia phuong nong thon 1a cac
khai niém chinh trj triru tuong, song quyén
thué dét trong 50, 70, hay 99 nam dé phat
trién 16 dat lai 12 mot quyén tai san cuy thé.
Cac quyén thué dat, quyén sir dung dat 1a
nhitng vat quyén, duogc quy dinh nhu nén
moéng trong Déan ludt Trung Hoa nam 2020.
bay 1a mot bai hoc rat can ban, thi truong
chi c6 thé phat trién dua trén nhitng quyén
tai san chic chian. Chinh quyén phai dan dat
trong quy hoach d6 thi, phai cung cap cac
16 dat sach, phai khuyén khich canh tranh
song phang dé ban duogc quyen phat trién
cac 16 dat cho cong ty phat trién dat co nang
luc nhat.

Néu tu duy theo hu’orng nay, thi cac sua
d6i cho thué dat thu tlen hang niam, rdi sang
tao mo rong thém quyén thué cia ngudi tra
tién hang nam, cac sua d6i vé du thau du
an.. qua chi l1a nhiing v viu vun vat, khong
can ban. Tu duy dé chua thé hién dugc
tam nhin cia mot Chinh quyén c6 ning
luc, dan dit trong quy hoach phat trién ha
tang va do thi, lay dat dai lam ngudn luc,
tao ra dat sach dé ban quyén phat trién cho
cac doanh nghiép phat trién dat, mot cach
on dinh, dua trén cac nguyén 1y cuia canh
tranh cong khai.

6.2. Thuc hién dw dn

Néu bo Ho so phap 1y ciia mot dy an
kinh doanh BPS van gdm ba bon chuc con
dau, mdi budc di lén lai kém hang chuc budc
dam chan tai chd, thi d6 1a ddu hiéu cua mot
nén hanh chinh phén tan, khong & dau mbi
chiu trach nhiém, cac bd phan khong chia sé
thong tin va dit liéu, quyén luc khong duoc
tap trung du manh & cac dau mbi. Khong co
mot ciu trac hanh chinh phan quyén rach
roi, khong c6 by may cong chirc cé nang
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lyc... thi khé gidm rui ro phap ly trong thuc
hién du an. Vay, khi stra cac dao luat nhu dat
dai, kinh doanh BDS, nha &, dau thau, xay
dung, hay quan 1y cong san, can luu y nhiing
gi dé 1am cho thu tuc hanh chinh minh bach,
dé tuan thi. Pay nén 1a mot tiéu chi danh gia
xuyén sudt qua trinh ra soat, xay dyung, tham
dinh, tham tra va thong qua cac dy 4n luat c6
lién quan.

Theo thién y cua tac gia, dé tranh chong
chéo, Luat Dét dai nén duoc thu hep lai, chi
quy dinh vé dia chinh, hanh chinh dit dai.
Tai chinh dét dai nén dugc tach ra khoi dao
luat ndy va chuyén vé cac dao luat lién quan
dén ngan sach, tai chinh coéng. Luat Kinh
doanh BDS, Luat Xay dung va Luat Nha
& ciing khong nén bao gém céc khia canh
vat quyén/quyén tai san. Nhimg quyén dan
su co ban nay nén dugc quy dinh lau dai-
on dinh trong BLDS. Vay nén, cac dao luat
vé xay dung, nha 0, kinh doanh BDS chi
nén thu gon vao cac khia canh diéu tiét, ky
thuat, tao chuan muc chung cho thi truong
xdy dyng va van hanh cic san pham BPS.
Céc khia canh d4u thau, ddu gia, ké ca ban
quyén phat trién dat nén dugc tach ra, quy
dinh riéng, tuan theo cac nguyén ly cua thi
truong canh tranh.

Néu nhin nhan nhu vay, ¢ lat cit thir hai,
tac gia lai cling e ngai rang, cac du kién sta
ddi hién nay cua Luat Diét dai, Luat Kinh
doanh BPS, va Luat Nha ¢... van mang tinh
vé viu, chua du tam tao ra nén tang rach roi
phan dinh vét quyén voi tu cach 1a quyén
dan sy va quyén diéu tiét hanh chinh cua
chinh quyén. Vat quyén cua dan va doanh
nghiép nén 6n dinh va can dugc bao ho, con
quyén diéu tiét hanh chinh nén linh hoat tiry
theo nhu ciu quan ly. Cac duy luat ciing chua
gop phan phan dinh mach lac quyén lyc
giita cac bo, va giita cac bo voi chinh quyén
dja phuong trong tham quyén thuc thi chic
nang diéu tiét hanh chinh ké trén.



6.3. An toan phdp Iy va diéu tiét thong
tin bit cin xitng

Cac thé hé chua duoc sinh ra, cong
chung, ngudi mua nha, 1a nhdm nguoi khong
hodc it c6 nang luc cat duoc 1én tiéng noi du
manh, ho it c6 kha ndng van dong chinh sach
(so véi quan chire va gidi chu doanh nghiép
phat trién dat). Néu khong 1a thuc khach
trong bira tiéc thi rat co kha ning ban s& co
tén trong thuc don. Trong nhiing cudc choi
16n ciia gi6i quyén thé nham phéan b6 ngudn
luc va phuc loi tir dat dai, nhitng nhom yéu
thé néu trén thuong 13 bén phai ganh chi phi,
chiu thiét thoi. Vé dao 1y, mot hé thong phap
luat tot phai duoc thiét ké dé han ché lam
dung quyén luc, han ché lam dung thong tin
bat can xtng, tao ra an toan phap 1y bao vé
nhiing nguoi ngay tinh, yéu thé, vi du nhu
bao vé nguoi mua nha, mua cic san pham
BDS.

Tur tu tudng phap 1y nay maéi sinh ra hé
théng dang ky dién dia voi cac bang khoan
dién tho c6 hiéu luc dbi khéng véi cac bén
thir ba. D6 1a hé thdng xac lap- dang ky vat
quyén. Ciing vi tu tudng ndy, nha nude kiém
soat quyén soan thao ban hanh cac hop dong
mua ban san pham BPS do cac doanh nghiép
phat trién dat soan thao, vi du thong qua mot
co ché ding ky va phé duyét cac miu hop
ddng (tién kiém). Ngoai ra, luat hop dong,
ludt bao vé nguoi tiéu dung cling quy dinh
cac co ché hau kiém khéc, trao quyén cho
tdoa 4n giai thich hop dong mot cach cong
bang, thoa dang hon v&i ngudi mua san
pham BDS.

Lat cat thir ba, giao dich mua ban céc
san pham BDS tir doanh nghiép phat trién
dat toi nhitg ngudi mua, thudng cd ban chat
13 phap luat hop ddng, va vi thé s& hop Iy
hon néu chung dugc tach ra va 16ng vao cac
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chuong twong tmg vé nghia vu ciia BLDS.
Tiéc rang, 30 nim vira qua nudc ta chua
lam duoc diéu nay. Luat Dat dai, Luat Kinh
doanh BPS, Luat Nha ¢... dd nay mam, xum
sué, sung sting trong cdi riéng cua nd. Nay
moc thém ra BLDS, va cac nha 1y thuyét bao
rang d6 méi 1a cai gbc, tir cai géc d6 moi
moc ra cac luat riéng. Hién nhién, thuc té cat
clr d3 c6 sin cta phap luat hop dong khong
vi thé ma dé dang bién mat.

Theo tu duy cat ctr ndy, diéu kién dé cac
san pham BDS dugc phép giao dich, thoi
diém giao dich, hinh thic giao dich, cach
thirc xac nhan va cong ching néu co, to chuc
nao c6 thim quyén xac nhan va céng ching,
dugc thiét ké trung 1ap va khong nhat quan
gilta cac dao luat riéng nhu Luat Dt dai,
Luat Kinh doanh BDS, Luat Nha ¢, BLDS,
va Luat Cong chtng. Piéu nay hién nhién
tao ra su trung lap, cat cu khong dang co,
cling tir day c6 thé nay sinh thém mat an toan
cho cac giao dich kinh doanh BDS.

Mot vi du cho sy phan tan, cat clr nay
1a dé xuét cac giao dich gitra doanh nghiép
kinh doanh BDS v¢i ca nhan phai thong qua
san giao dich va khong bét budc phai cong
chung, trong truong hop doanh nghiép kinh
doanh BDS v6i ca nhan cia Du thao Luat
Kinh doanh BBS (sia doi). D& xuét nay
dd gay lén tranh luan soi ndi, nhat 1a cac
¥ kién phan bién tir Hiép hoi cong ching
Viét Nam?®. Qua thuc s& 1a mot rui ro, néu
dich vu cong ching, ban chat 1a mot dich
vu cong dé dam bao an toan phap Iy cho cac
giao dich, nay lai dugc trao thém cho cac
san giao dich BDS. Cac dao luat, néu cat cir
va thiéu cac nén tang va tu duy phap 1y bén
vitng, sé tao thém nhiéu vong xoay rii ro di
xubng. Khi 4y, phap luat cua nudc ta c6 khi
vo tinh tré thanh cam bay, can trd su phat
trién cua dan toc chung ta m

8 Ninh Thi Hién (2022), Giao dich bt dong san phai qua san: Nén thay bing cong chiing? Bio Phap luit TP. H6 Chi Minh,
ngay 20/02/2022, https://plo.vn/giao-dich-bat-dong-san-phai-qua-san-nen-thay-bang-cong-chung-post720567.html.
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Tém tat:

Ciing nhu nhidu ngudi truéng thanh hit thude 14 va thude 14 dién
ti, tré em sir dung loai thudce la dién tir va cho rang hat thudc 1a
dién tir 1a sang trong, dang cap va vo hai hodc c6 tac hai khong
dang ké dén sirc khoe. Tac dong cua nhung trang quang cdo thude
la dién tu, su phan hoa y kién 1 ung ho va chdng d6i vai chinh sach,
phap luat vé thudc 1a dién tir & mdi qubc gia cang lam gla tang xu
hudng tham gia sir dung thudc 1a dién tir ctia gidi tré. Dbi véi Viét
Nam, day la van dé phure tap va co nhiéu rai ro tiém an, can dugc
phan tich, danh gia mot cach khach quan, khoa hoc dé dua ra cac
giai phap chinh sach, phap luat phi hop nhit nham kiém soat, ngin
chin viée ht thude 14 dién tir trong thiéu nién.

Abstract:

Like many adults who use tobacco products and electronic tobacco
products, children also use electronic tobacco products and believe
that they are luxurious, classy, and have harmless or negligible
harmful effects on their health. The influence of electronic
tobacco advertising sites and the different divisions of viewpoints
for and against the policies and laws on electronic tobacco products
in each country have increased the tendency of young people to
participate in the use of electronic tobacco products. For Vietnam,
this is a complicated matter and may bring potential risks, which
need to be reviewed, analyzed, and significantly assessed in an
objective and scientific manner to come up with the most appropriate
policy and legal solutions to control, and prevent the use of electronic
tobacco products by adolescents.

1. Trao lwu sir dung thudc la dién tir trong
gidi tré

Thudc 14 dién tir (TLDT) dugc phat minh
¢ Trung Qudc. N6 da thyc hién mot “cudc thdp
tie chinh” vong quanh thé gii nhu 1a mot trao
lwu méi trong hut thude. Sy hip dan cia né
cing véi quang cdo “hau nhu vo hai” khién
TLDT thu hit ngay cang nhidu ngudi ding.
Thudc 14 dién tir ¢6 rat nhiéu tén goi: “e-cigs,”
“e-hookahs,” “mods,” “but vape,” “vapes”.
Mot s6 loai TLDT duoc san xuat dudi dang
thudc diéu truyén thong, xi ga hay 6ng diéu, co

loai giéng cay bat, 6 USB va nhiing vét dung
thudng ngay khac. Thudc 14 dién tir duoc dinh
nghia & nhiéu tai liéu, van ban phap luat cia
céc t6 chirc quoc té, cac qudc gia. T6 chirc Y té
Thé gi¢i (WHO) dinh nghia TLDT 1a hé thong
truyén dan dién tir nicotin (ENDS) va hé thong
truyén din khong co6 nicotin (ENNDS), nhiéu
loai khac nhu Xi ga dién tir, tau dién tir.! Vién
Ung thu Qudc gia (National Cancer Institute)
cia My dinh nghia TLDT Ia dung cu c6 hinh
dang cua thudc 14 diéu, xi ga, hay but viét
khong chtra thude 14 soi. N6 st dung pin va

1  WHO, Tobaco and E-cigarettes, who.int, 25 May 2022, https://www.who.int/news-room/questions-and-answers/item/

tobacco-e-cigarettes.
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chira hop chit gdm nicotin, huong thom va cac
hoa chat khéc trong d6 ¢6 nhitng hoa chat doc
hai.2 Thanh phén cta dung dich TLDT con bao
gdm glycerin, propylene glycol va trén 15.500
loai huong lidu c6 nhiéu chat doc. Thanh phan
phuc tap nay kho cho phép ngan dugc nguy
co tra tron ma tay tong hop vao trong TLDT.
Propylene glycol c6 thé tao thanh propylene
oxide, mot chat giy ung thu khi dugc dun
noéng va hoa hoi. Glycerin khi dugc dun nong
va hoda hoi tao thanh acrolein, gay kich tng
duong ho hép.

St dung TLDT trd thanh hién twong phd
bién & nhidu nuéc chau Chau Au va Bic My
di qué hwong cia TLDT 1a Trung Qudc. Hoa
Ky noi ¢ sy phat trién vé cong nghiép thudc 1a
da nhanh chéng chao don TLDT. O Anh, ty 1&
dan s6 truong thanh sir dung TLDT d4 tang tir
1,7% nam 2012 1én 7,1% vao nam 2019, déng
thoi ty 16 hat thude 14 diéu giam tir 19,6 xudng
14,7%. Ty 18 hit TLDT & cac qubc gia thude
Lién minh Chau Au dao dong trong khoang tir
dudi 0,2% dén hon 7%.

Vige xac 1ap ban dd su dung céc san phém
thude 14 va nicotin rt kho do s6 li¢u va thiéu
tinh dong bo dong bo vé tidu chi thu thap va
danh gia. WHO d3 ban bd va thuc day chuong
trinh kiém soat thudc 14 toan ciu MPOWER
vao nam 2008*. Chuong trinh nay gdm 6 thanh
t6% 1. Giam sat viéc tiéu thu thudc 14 va tinh
hi¢u qua cua cac bi¢n phap phong ngura; 2. Bao
v¢ con nguoi trudc viée hut thude 14; 3)Puara
nhiing hd trg cho viéc bo st dung thude 14; 4.
Canh bao vé su nguyén hiém cua thude 14; 5.
Cudng ché viée cAm quang cdo thude 14, thuc
day, tai trg hoat dong nay; 6. Tang thué thudc 1a.

2 NIH, NCI,
cigarette.
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Huat TLDT tré thanh mot trao luu trén thé
gi6i. S6 lidu thong ké cuia WHO ciing nhu cta
nhiéu nhom nghién ctru cho thay su gia ting
nhanh cta TLDT. Jerzynski, T., Stimson, G.V.,
Shapiro, H va céc tac gia khac trong cong trinh
nghién ctru vao nam 2020 di cong bd két qua
khao sat vé muc do phd bién ciia TLDT ¢ 49
qudc gia. Khao sat nay cho thdy c6 khoang
58.1 triéu nguoi hut TLDT trén toan thé gisi
nam 2018 va khoang 68 triéu ngudi vao nam
2020. Trong sO do, khoang 2,1 triéu nguoi
song & cac qudc gia thu nhap thip, 7,8 triéu
ngudi séng & cac qudc gia co thu nhap thap
trung binh, 19 triéu ¢ cac qudc gia thu nhap
trung binh thap va 29,3 triéu ngudi ¢ cac nude
thu nhap cao.®

Huat TLDT tré nén phd bién trong nhimng
nguoi vi thanh nién. Nhiéu nghién ctru & cac
qudc gia trén thé gidi cho thiy viéc sir dung
TLDT c6 xu hudéng lan téa nhanh hon du lich
sir cia TLDT 1a rat ngin so véi lich st thude
14 diéu truyén thong. My 1a qubc gia co ty 18
nguoi vi thanh nién st dung TLDT cao. S6
lidu théng ké nam 2015 cho thdy 25.3% of
hoc sinh trung hoc phé thong sir dung it nhat 2
loai thudc 14 trong d6 pho bién nhét 1a TLDT,
chiém 16.0% so véi thube 14 diéu 9.3%, xi
ga 8.6% ciing nhu so voi mot sd loai thude 1a
khac nhu dng diéu 7,2%; thude 14 khong khéi
(thudc 14 nhai, nguri) 6.0%; tau thudc 1.0%.
Hoc sinh cac truong trung hoc co sé co ty 1€
sir dung thudc it nhat 1a 2 loai, trong do ty 1¢
su dung TLDT chiém dén 3,3%, con lai 1a cac
loai thuéc 14 khac.”

O Anh, cac cudc khao sat cho thay ty 18 hut
TLDT 6 qubc gia nay khong cao trong gidi tré.

Electronic Cigarettes, https://www.cancer.gov/publications/dictionaries/cancer-terms/ def/electronic-

3 Jerzynski, T, Stimson, G.V., Shapiro, H. et al. Estimation of the global number of e-cigarette users in 2020. Harm Reduct

] 18,109 (2021). https://doi.org/lO.l186/312954-021-00556-7.

4 WHO, MPOWER, https://www.who.int/initiatives/mpower.

5 MPOWER: 1) Monitoring tobacco consumption and the effectiveness of preventive measures; 2) Protect people from
tobacco smoke; 3) Offer help to quit tobacco use; 4) Warn about the dangers of tobacco; 5) Enforce bans on tobacco
advertising, promotion and sponsorship; and 6) Raise taxes on tobacco.

6 Jerzynski, T., Stimson, G.V., Shapiro, H. et al, tldd, 6.

7 Singh T, Arrazola RA, Corey CG, et al. Tobacco Use Among Middle and High School Students — United States, 2011-
2015, MMWR Morb Mortal Wkly Rep 2016;65:361-367. DOL: http://dx.doi.org/10.15585/mmwr.mmé6514al.
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Trong khi c6 2.9 triéu nguoi & Anh hut TLDT
thi s6 nguoi ¢ tudi 11-16 chi khoang 3%. Tuy
nhién, van c6 su lo ngai rat 16n ddi véi viéc str
dung TLDT trong gi6i tré. Quan ngai nay gan
v6i nhitng két qua khao sat khac nhau ¢ cac
nudc khi ma xu hudng vi thanh nién st dung
TLDT tang nhanh. Bauld, L.; MacKintosh,
A.M.; Eastwood, B.; Ford, A.; Moore, G.;
Dockrell, M.; Arnott, D.; Cheeseman, H.;
McNeill, A da tong hop va phan tich két qua
cac cudc khao sat ddi v6i nhitng nguoi tir
11-16 trén toan nudc Anh. Cac cudc khao
sat co sy tham gia ciia 60,000 tré tudi. Nam
2015/2016, s6 nguoi tir 11-16 di timg hat
thudc 14 giao dong trong ty 1& 11% to 20%; hiit
thuong xuyén khoang tr 1% va 4%; da tung
hat TLDT 7% dén 18%; hut thudc 14 thuong
xuyén 1% dén 3%; trong sb nhiing nguoi hut
thude 14 thi viéc timg hit TLDT khoang 4%
dén 10%. Nhing nguoi timg hit thude 14 thi
viéc hut TLDT c6 ty 1€ trong khoang 0.1%
dén 0.5%. Trong s6 nhitng nguoi hat thude
la thuong xuyén thi viéc tirng hut TLDT dao
dong trong ty 18 67% dén 92%, con viéc sir
dung thuong xuyén TLDT tir 7% dén 38%.
Céc két qua khao sat cho thay sy sy thang thé
ctia viéc timg hiit TLDT song su thing thé cia
hat TLDT thudng xuyén van khong thay doi,
chi vao khoang 1%. Diéu nay cho thiy viéc
ting thir TLDT khong chuyén hoa thanh viéc
hat thuong xuyén trong gidi tre.®

Sumiyo Okawa, Takahiro Tabuchi & Isao
Miyashiro thuc hién khao sat qua internet vé
hat TLDT ¢ Nhat Ban vao thang 2 nam 2019.°
Cudc khao sat dugc tién hanh déi voi 2.414
ngudi tudi tir 15-29 vé hat TLDT trong 12

thang trude do. Két qua cho thiy 4.3% ngudi
tham gia khao sat ting hat TLDT. Phan tich
hdi quy da bién cac két qua khao sat cho
thdy viéc sir dung thudc 1a dot va viéc coi hut
TLDT nhu 12 hanh vi hap dan. Sy quan tim
dén huong vi, hinh thirc sang trong, chirc ning
ciia TLDT, bit chudc bé ban 1a cac nhan td tac
dong dén viéc hut TLDT cia gidi tré. Nhimg
ngudi tién hanh khao sat danh gia rang mac du
sO lwong dan cu hit TLDT chua 16n song mot
s0 wu thé néu trén ciia TLDT rét 16i cubn gidi
tré va khién n6 ngay cang tré nén pho bién. Vi
véy rat can dén co ché giam sat viéc sir dung
TLDT trong gioi tré & Nhat Ban.

O Viét Nam, st dung TLDT ting nhanh.
S6 lidu duge Cong Thong tin dién tor BO Y
té cong bd cho thiy chi 5 nam, ty 1¢ sir dung
TLDT tang 18 lan sau 5 nam. Nam 2015, ty 1¢
sir dung TLDT & 34 tinh, thanh phé chi khoang
0,2% dén nay da tang 18 lan 1én khoang 3,6%.
Nam 2015, ty 1¢ su dung TLDT ¢ 34 tinh,
thanh phd chi khoang 0,2% dén nay di ting
18 1an 1én khoang 3,6%. Céc san pham thudc
14 méi duoc dua vao Viét Nam chu yéu qua
duong nhap lau, xach tay nén nguoi tiéu dung
c¢6 thé dé dang mua chiing mét cach bat hop
phap trén internet, cac trang mang xa hoi.

Ciing gidng nhu gidi tré cac nudc, gidi tré
Viét Nam bi su 16i cudn ctia TLDT & cac khia
canh nhu hinh thtrc sang trong, huong thom
dé chiu, cac hoat dong quang cao, khuyén
mai. Pac bi¢t, & Viét Nam, ty I¢ nguoi hut
thudc 14, trong d6 co tré em 1a rat cao. SO
lidu thong ké cho thdy Viét Nam uéc tinh co
khoang 15,4 triéu ngudi hit thude 14."" Trong

8 Bauld, L.; MacKintosh, A.M.; Eastwood, B.; Ford, A.; Moore, G.; Dockrell, M.; Arnott, D.; Cheeseman, H.; McNeill A,
Young People’s Use of E-Cigarettes across the United Kingdom: Findings from Five Surveys 2015-2017. Int. J. Environ. Res.
Public Health 2017, 14, 973. https://doi.org/10.3390/ijerph14090973.

9 Sumiyo Okawa, Takahiro Tabuchi & Isao Miyashiro, Who Uses E-cigarettes and Why? E-cigarette Use among
Older Adolescents and Young Adults in Japan: JASTIS Study, Journal of Psychoactive Drugs, (2020) 52:1, 37-45, DOL:

10.1080/02791072.2019.1708999.

10 BO Y té, Cdng thong tin dién tt, Ty 1é st dung thudc 14 dién ti ting 18 lan sau 5 ndm, nhiéu hé luy khon ludng cho stic
khoé, https://moh.gov.vn/hoat-dong-cua-dia-phuong/-/asset_publisher/ gHbla8vOQDuS/ content/ty-le-su-dung-thuoc-la-
ien-tu-tang-18-lan-sau-5-nam-nhieu-he-luy-khon-luong-cho-suc-khoe.

11 Moha, Chinh sach thué thudc la déng gop 50% muic giam ty 1é hut thudc tai Viét Nam, https://moha.gov.vn/75-nam/
van-ban-huong-dan/chinh-sach-thue-thuoc-la-dong-gop-50-muc-giam-ty-le-hut-thuoc-tai-viet-nam-45465.html.
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d6 co khoang 14,8 tri¢u nguoi 1a nam gidi va
603.000 nguoi l1a nir gidi. Pay cling la nhan
t tic dong dén trao luu TLDT. Tir st dung
thudc 14 truyén thong sang sir dung TLDT la
con dudng kha ngin.

Mot s6 1y do giai thich viéc sir dung TLDT
dang dan pho bién trong gidi tré, nhat 1a cac
hoc sinh phé thong, do 1a:

Thir nhat, TLDT c6 chira cac huong vi hap
dan, kich thich khiru gidc cua gioi tré. Huong
vi cubn hat khién giéi tré ham mudn duoc
thudng thirc. Pay cling 1a nguyén nhan dugc
xac dinh qua cac cudc khao sat viéc sir dung
TLDT trong gidi tré, dac bict 1a trong truong
hoc & nhiéu nudc trén thé gisi. Pang lo ngai
hon 1a di xuat hién viéc sir dung ma tay nap
bong TLDT ¢ Viét Nam. '

Thir hai, TLDT duoc thiét ké cang ngay
cang da dang vé mau ma, hinh thirc dé dap ung
thi hiéu da dang. Trong s6 do, thiét ké hudng
t6i su sang trong, dang cap anh hudng truc tiép
va manh nhat dén gidi tré, nhitg nguoi ludn to
mo, mong mudn kham pha, trai nghiém. Day
cling 1a nguyén nhan chung ly gidi tinh trang
sir dung TLDT ngay cang pho bién & nhiéu
nudc trén thé gisi.

Thit ba, sy phat trién cta cong nghé tin
hoc & Viét Nam dién ra kha nhanh. Tuy di sau
rat nhidu nude song dén thoi diém hién tai, Viét
Nam dang dtng thir 12 toan cau vé sb lugng
nguoi st dung Internet.”> Muc d6 st dung
Internet 16n ciing dong nghia vai viée tiép can
quéang cao TLDT nhiéu hon, ké ca tim hiéu lan
mua ban thong qua thuong mai dién tr. Trong
bdi canh thiéu su kiém soat chit ché hoat dong
quang cdo trén moi trudng mang, cac doanh
nghi€p, cd nhan quang cdo TLDT tran lan,
huéng dén ca hoc dudng. Nhidu nhan vt cia
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cong chung da tham gia hoat dong quang céo
dién thir nén san pham nay co6 thém sirc cudn
hat d6i voi gidi tré. Khong it cac su kién, 18
hoi duoc lién két, tai tro boi cac cong ty san
xuét, nhap khau budn ban TLDT. Nhimg yéu
t6 nay thiic day sy lan truyén TLDT rat nhanh
O Viét Nam."

Thir ndm, su phan ung cia thé ché dat
nudc cham va thiéu phu hop d6i véi TLDT.
Biéu hién dau tién 1a cac co quan y té, cac
trung tdm nghién ctru chua danh gia kip thoi,
¢6 luan ctr khoa hoc d6i vai nhiing thong tin
thiéu kiém ching vé tinh vo hai ciia TLDT.
Tiép do, co quan 1ap phap, cac co quan quan
Iy nha nudc chua kip thoi ban hanh céc quy
dinh ctia phap luat nham kiém soét tinh trang
tré em st dung TLDT. Méac du phap luat hién
hanh vin c6 nhitng quy dinh vé phong chdng
tac hai cua thubc 14 song cic quy dinh nay
dugc miac dinh ap dung ddi voi thude 1a @6t
truyén thong. Nhitng bt cap trén trong thé
ché hién hanh ciing gop phan lam gia ting
mic do phd bién cia TLDT do thiéu kiém
soat chat ché.

2. Nhirng rii ro phat sinh tir viéc sitr dung
thudc 14 dién tir d6i v6i tré vi thanh nién

Tién si Angela Pratt - Truong dai dién
van phong WHO tai Viét Nam cho biét TLDT,
cac san pham thudc 14 nung néng thé hé méi
sir dung pin thyc su rat nguy hiém déi véi
strc khoe cua thanh thiéu nién. “Chiing t6i c6
cdc bang chimg cho thdy tac hai dding ké ma
nicotine ¢6 trong thuéc ld dién tir va cdc san
phim thudce ld méi cé thé gdy ra doi véi bo
ndo dang phdt trién ciia tré em va thanh thiéu
nién. Bdc biét, nhitng san pham ndy cé chira
cdc chat doc hai gdy ung thuw, bénh tim va bénh
phéi... twong tir nhw nhitng chat déc c6 trong

12 Duong Binh, Phét hién hang tram cay thudc 1a dién tli chia ma tay, ZingNews 5/5/2023, https://zingnews.vn/phat-hien-
hang-tram-cay-thuoc-la-dien-tu-chua-ma-tuy-post1428565.html.

13 Pham Lé, Viét Nam 13 quéc gia c6 lugng ngudi dung Internet cao thi 12 trén toan thé gisi, VN.Media.vn 07/12/2022,
https://vnmedia.vn/cong-nghe/202212/viet-nam-la-quoc-gia-co-luong-nguoi-dung-internet-cao-thu-12-tren-toan-the-

gioi-2822ac9/.

14 S&'Y t€ bong Thap, Tai sao gidi tré lai cé xu hudng hut thudc 14 dién td, syt.gov.vn ngay 4/5/2021, https://syt.dongthap.
gov.vn/chi-tiet-bai-viet/-/asset_publisher/1mOzUrGkrd AE/content/id/5892833.
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thuoc ld thong thirong."s Viéc cam TLDT d6i
v6i tré em, nguodi vi thanh nién khong chi dé
ngan ngua sy gia ting nhanh choéng ty 1€ su
dung trong gidi tré ma con nham bao vé stc
khoe, tri tu¢ ctia nhitng mam xanh cua dat
nugce. '

Ngay cang c6 nhiéu bang chimg cho
thiy TLDT c6 lién quan dén ton thwong phoi.
Vi du, trong thoi gian gan day, TLDT c6 lién
quan dén sy bung phat chan thuong phdi &
Hoa Ky. Trung tim Kiém so4t va Phong ngira
Dich benh Hoa Ky (CDC) khang dinh tinh
trang ton thwong phdi lién quan dén thudc 1a
dién, khién. Chinh vi vay, CDC phai kich hoat
mot cude diéu tra khan cip vé EVALIY vao
ngay 17 thang 9 nam 2019."®

Téc hai cua TLDT dic biét tram trong ddi
v6i tré em boi nhiéu 1y do khac nhau. Cac nha
khoa hoc'?, cac trung tim y té%° chi ra nhiéu tac
hai cua TLDT.

Thir nhat, thudc 14 dién chira chat gay
nghién nicotin, dugc dan vao co thé nguoi
hut boi thiét bi dién tir. Do duoc bd sung cac
chat gy thom nén kich thich nguoi hut s
dung nhiéu. Piéu nay dé din dén nhing tinh
trang say, vat va cua tré em. Danh gia cua
trung tam nghién cuu dich bénh & Hoa Ky
cho théy 99% TLDT chtra nicotin®', mot ty 1¢
gan nhu tuyét doi.

Thir hai, ttr 1au, nicotine con duoc bi coi
1a nguyén nhan giy hai cho su phat trién nio
bd & tré em, tham chi d6i véi nhitng nguoi
truong thanh cho dén tudi 25, giy suy giam
tri nho, anh hudng dén tri tué do ndo bo cua
tré chua hoan thién. Tré em hut TLDT c6 thé

bi dau thit nguc, suy tim, dot quy, suy giam
mién dich, giam strc dé khang. Tac dong cua
nicotin d6i véi ndo cua tré em dién ra khi hut
thudc 1a. M&i khi bo ndo cac em co6 mot ky
uc mdi duoc tao ra hodc mot k§ nang maoi
duogc hoc, cac két ndi (hodc cac khop than
kinh) dwoc hinh thanh giita cac t& bao nio.
B6 ndo cua nhitng ngudi tré tudi tao cac khép
than kinh nhanh hon bd ndo ctia nguoi 16n.
Nicotine thay do6i cach hinh thanh cac khép
than kinh nay. Nhitng danh gia nay duoc cac
trung tdm nghién ctru sirc khoe, dich bénh &
nhiéu nuaoce cong bd. Pay chinh 1a 1y do ma
nhiéu qubc gia cAm hay han ché thudc 14 d6i
véi tré em. Thudc 14 dién tir chira nicotin nhu
thudc 14 diéu nén nhimg tic hai nay dwong
nhién dién ra khi tré em sir dung chiing.

Thir ba, thudc 14 dién tir v6i cac 6ng dung
dich dbt khong co6 dinh luong vé nong do
nicotine va tap chat, dan dén nguy co ngudi
str dung tang lidu lugng nicotine va giy ra ngd
doc cép tinh.

Thir tu, cac hat si€éu min trong nicotin cé
thé bi hit sdu vao phdi gay ton hai cho co quan
dic biét quan trong ndy cia co thé. Ngoai ra,
chat tao huong trong TLDT nhu nhu d1acety1
von tiém an nguy co gy cac bénh Iy phoi
nghiém trong. Trong thanh phan cia TLDT ¢
nhiing héa chit gay ung thw, mot sé kim loai
nang nhu niken, thiéc, chi c6 nguy gay hai cho
co thé cta tré em rat cao®.

3. Phap luat Hoa Ky vé thudc 14 dién tir -
Tinh hudng nghién ciru

Hoa Ky 1a qudc gia cho phép sir dung

TLDT sém va c¢6 mirc d6 phd bién rong véi

15 Dan tii: Thién Long, Bdo dong tinh trang gidi tré huat thudce 14 dién tit dang tang nhanh, Congan.com.vn, 25/11/2022,
https://congan.com.vn/doi-song/gioi-tre-hut-thuoc-la-dien-tu-gia-tang-bao-dong_140356.html.

16 Thién Long, tldd, 24 .

17 E-Cigarette or Vaping Use Associated Lunger Injury: Hoi chiing ton thuong phéi do TLDT.
18 WHO, Tobaco: E-Cigarettes, who.int 25 May 2022, https://www.who.int/news-room/questions-and-answers/item/

tobacco-e-cigarettes.
19 Jerzynski, T., Stimson, G.V., Shapiro, H. et al,, tldd, 6.

20 CDC, Quick Facts on the Risks of E-cigarettes for Kids, Teens, and Young Adults, https://www.cdc.gov/tobacco/basic_
information/e-cigarettes/Quick-Facts-on-the-Risks-of-E-cigarettes-for-Kids-Teens-and- Young- Adults.html.

21 CDC, tldd, 29.
22 CDC, tldd, 29.
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rat nhidu quéc gia khac. Pay 1a diéu gy ngac
nhién v6i nhiéu ngudi vi FDA ctia Hoa Ky vén
rat chit ché trong kiém soat thuc phﬁm, duoc
pham, chit giy nghién. Viéc st dung TLDT
phé bién d3 mang lai nhiéu hé luy ddi voi
qudc gia nay. Trude tién, d6 1a viéc cho phép
su dung TLDT lam cho ty I¢ hoc sinh, sinh
vién hat thudc 14 ting nhanh. Bang chimg 1a
chi tir ndm 2017 dén 2019 ty 1¢ st dung thude
14 trong hoc sinh trung hoc phd thong da ting
tir 11,5% 1én 27,5%, tirc gap 60 lan. Sau khi
nhiéu bang ctia My ban hanh 1énh cam thi ty 18
chi giam di dugc khoang 10%, chi con 17,5%.
Gan véi viée gia ting viéc s dung TLDT la
nhiing t6n that vé strc khoe vét chét va tinh
than cua thanh, thiéu nién. Theo thong ké cua
SingleCare, tir thang 2 nam 2022 dén nay, c6
2,807 ca nhap vién vi ton thuong phéi lién
quan dén TLDT, trong d6 c6 68 ca tir vong;
gan 5000 tré thiéu nién phai trai qua ché do
diéu tri cap ctru tir giai doan 2013 dén 2017.3
Mot nghién ciru gan day trén chudt cho thay
22,5% dbi tugng tiép xtic v6i “khoéi thude 1a
dién ti” trong 54 tuan di phat trién ung thu
tuyén phdi va 57,5% d phat trién ching ting
san bang quang.

Nhiing h¢ luy ma TLDT mang lai cho gioi
tré khién cac nha lap phép va Chinh phi Lién
bang cling nhu cac bang da c6 nhiing phan ting
manh mé. Vao thang 8 ndam 2016, quyén han
cua FDA da dugc mo rong dé bao gé)m ca viéc
kiém soat TLDT. Véi tham quyén duoc quy
dinh boi Dao luat kiém soat thude 14 va phong
chdng hut thudc trong gia dinh (FSPTCA)*,
FDA c6 thim quyén xdy dung cac ché do cp
phép san xuét, tiép thi va ban TLDT. Cim
TLDT hoic ting tudi tbi thiéu nhitng ngudi
duge mua TLDT khéng thude tham quyén cia
FDA trir phi Qudc hoi cho phép. Tuy nhién,
FSPTCA khong can tr¢ cac bang, cac cong

NHA NUGC VA PHAP LUAT

ddng dua TLDT vao cac chinh sach cidm hut
thudc hodc diéu chinh viéc ban va phan phbi
TLDT.

Néam 2018, FDA da thanh cong trong vi¢c
mo rong chién dich phong chong thude 14 cho
thanh thiéu nién. FDA d3 bo ra ngan sach dé
tiép can hon 10 tri¢u thanh nién trong do tudi
12—17 timg sir dung TLDT hodc san sang thir
chung. Chién dich nay dat muc ti€u gido duc
gidi tré vé nhitng rui ro tiém an khi str dung
TLDT.

Tinh dén ngay 15 thang 12 nim 2022,
c6 28 bang cua Hoa Ky c6 dinh nghia
E-Cigarettes trong phap luat, 28 bang danh
thué E-Cigarettes, 18 bang c6 quy dinh vé
dong goi TLDT. Tuyét dai da sd cac bang va
vung lanh thd cia Hoa Ky c6 luat han ché tré
em hut TLDT®. Thang 12 nam 2019, Hoa Ky
da thong ban hanh luat nang do tudi toi thiéu
dugc mua ban dbi v6i tat ca cac san pham
thudc 14 16n 21 tudi.26 Luat nay c6 hiéu luc ngay
lap ttc. Cac nha ban 1é phai kiém tra gidy to
tuy than c6 anh cua nhlrng ngu0’1 dudi 27 tu01
mudn mua cac san pham thudc 14, bao gdm
ca TLDT. Hién tai, 30 tiéu bang da thiét lap
do tudi tbi thiéu duoc mua ban cac san phém
thude 14 1a 21. Piéu d6 c¢6 nghia 1a tré em va
ngudi vi thanh nién 1a d6i tuong bi cdm thude
1a. Cac tiéu bang va mot sé dija phuong c6 kha
nang thiét 1ap do tudi ban san pham thude 1a
cao hon ngoai quy dinh cua Lién bang.

Mot sb bién phap cam lién quan dén
thuong mai TLDT duoc Hoa Ky dét ra. Chinh
phit Hoa Ky cdm ban TLDT bang may tu dong
trir mot s6 noi duogc cho phép ban cho ngudi
trén 18 tudi theo nhitng diéu kién rat han ché.
Céc mau TLDT mién phi va cic thanh phan
ctia chiing ciing bi cam ké tir ngay 8 thang 8
nam 2016. Pao luat kiém soat thudc 14 yéu cau
FDA ban hanh cac quy dinh dé thiét 1ap cac

23 SingleCare, Vaping statistics 2023, https://www.singlecare.com/blog/news/vaping-statistics/.

24 Family Smoking Prevetion and Tobaco Control Act.

25 Public Healt Law Center, U.S. E-CIGARETTE REGULATIONS - 50 STATE REVIEW, https://www.publichealthlawcenter.

org/resources/us-e-cigarette-regulations-50-state-review.

26 Federal law raises the minimum age of sale of tobacco products from 18 to 21 years of age.
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yéu cau x4c minh do tudi dbi v6i viéc mua ban
bat ky san pham thudc 14 nao qua internet, cac
hinh thirc mua ban khong gap mit truc tiép.

Nam 2020, Qudc hoi Hoa Ky da thong
qua “Luat ngan chan viéc ban TLDT truc
tuyén cho tré em™’. Luat nay cam giri TLDT
qua dudng buu dién va cac dich vy van chuyén
khac, twong tu nhu cac 1énh cAm gui thude 14
va thudc 1 khong khoi hién c6. Cac san pham
dugc FDA chép thuan 1a san pham cai nghién
hodc cho cac muc dich diéu trj khac dugc mién
ap dung diéu khoan nay.

Nhiing thong tin trén cho thay cac nha lap
phap, hanh phap ctia Hoa Ky quyét tim ngin
chan luu thong Va su dung TLDT trong g101
tré. Mdc du la quoc gla thién vé bao vé quyén
ca nhan, Hoa Ky van san sang &p dat cac bién
phap cimg ran, hiéu qua nham ngin chin hoc
sinh cac truong phd théng, gisi tré noi chung
su dung TLDT.

Céc co quan tu phdp Hoa Ky ciling vao
cudce chong st dung TLDT. Trong hoc sinh,
sinh vién. Trong nhitng nim gan day Toa 4n
Lién bang, toa an céac bang da thu Iy mot loat
vu kién chdng lai cac hanh vi lién quan dén
TLDT. Bang California, Bic Carolina, Illinois,
Connecticut, Colorado, Massachusetts va
Quan Columbia da cong bd cac vu kién hodc
Kkét qua diéu tra cac hoat dong tiép thi va’hoac
tuyén b6 vé loi ich cua TLDT.

4. Can Luit hoéa viéc cAm thudc 1a dién tir
ddi véi tré em

4. 1. Nhu’ng ly do chu yeu cdn ludt héa

viéc cam thuéc ld dién tir doi véi tré em

Thir nhdt, khong thé kiém soat TLDT,
ngan chén tac dong Xau ciia san phém nay
néu thiéu cic quy dinh phap luat can thiét.
Yéu to dau tién cta kiém soat TLDT chinh 13
viéc cAm nguoi vi thanh nién s dung TLDT.
Nguoi vi thanh nién 1a hoc sinh cac truong
pho thong c6 sb lugng dong va dé bi 16i cudn.
Céc nha san xuat, phan phdi TLDT hudéng dén
ho vi dé mang lai lgi nhuan khi TLDT chua

27 Preventing Online Sales of E-cigarettes to Children Act.
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bi cAm. Céan luu y rang, Luat Phong chéng
tac hai ctia thude 14 va cac van ban dudi luat
huéng dan thi hanh Luat nay nhu Nghi dinh
s& 67/2013/NB-CP ngay 27/06/ 2013, Nghi
dinh s& 77/2013/ND-CP ngay 17/ 07 niam
2013, Nghi dinh sé 106/2017/ND-CP ngay
14/ 9/ 2017 chwa c6 cac quy dinh vé TLDT,
nhat 1 cac quy dinh lién quan dén tré em str
dung TLDT. Quy dinh duy nhat trong phap
luat hién hanh la khoan 13 cua Nghi dinh sb
67/2013/ND-CP, duoc sira d6i boi Nghi dinh
106/2017/ND-CP b6 sung. Khoan 13, Piéu
1 Nghi dinh chi néu: “Bgo Cong Thuong chu
tri, phéi hop véi bo, co quan ngang bd, t6
chure co lien quan nghién cuu xdy dung quy
dinh phit hop dé quan Iy cdc san pham thuéc
la dién tir, trinh Thu twong Chinh phu” Cho
dén nay, cac quy dinh phu hop dé quan ly
cac san pham TLDT van dugc ban hanh Di
nhién, trong twong quan giita “bi cAm va bi
han ché” va “khéng bi cAm” theo phap luat
hién hanh thi vu thé tit nhién nghiéng vé
TLDT va tré em tiép can TLDT. Trong thé
ché hién hanh dang thiéu su can bang giita
viéc bao v¢ tré em trude cac tac dong ddc hai
cua TLDT va viéc cho phép luu hanh TLDT.
Pang lo 1 sy mat can bang nay lai nghiéng
vé yéu t6 sau.

Thit hai, cic két qua dang tu hao cia Viét
Nam trong viéc thi hanh Luat Phong chéng tac
hai ctia thudc 14 ndm 2012 s& bi x6i mon boi
TLDT. Viét Nam di dat dugc nhimg tién bd
dang ké trong viéc kiém soat thudc 1a trong
nhitng ndm gan day. Ty 18 hat thude & ca ngudi
truong thanh va thanh thiéu nién dang giam
dan. Giai doan tir 2015 dén 2020, ty 1& sir dung
thude 14 trong nam gidi tir giam tir 45,3% xudng
42,3%. Cung véi @0, ty 1 phoi nhiém véi khéi
thudc thu dong giam dang ké tai hau hét cac
dia diém nhu noi lam viéc giam 13,3% (tu
55,9% Xuéng 42,6%); truong hoc giam 16,4%
(tir 54,3% xudng 37,9%); trén phuong tién giao
thong cong cong giam 15% (tir 34,4% xudng
19,4%); tai gia dinh giam 13,2% (tor 73,1%



xudng 59,9%).28 Tuy nhién, nhimg thanh qua
nay c6 thé bi x6i mon boi viée str dung TLDT.
S6 lugng ngudi tham gia hit thudc s& ting
nhanh boi sy gia nhap ciia hoc sinh phd thong
hiéu ky, thich kham pha trai nghiém cong véi
hoi chig tam 1y “sé dong”.

Thir ba, thiéu cac quy dinh phap luat vé
kiém soat TLDT hudng tdi viée kiém soét viéc
sir dung san pham nay boi tré em dan dén nhiéu
tac dong xa hoi ti€u cuc khong luong dugc.
Hoc duong d& bi bién thanh noi tiéu thy san
pham thudc 14 dugce dinh danh “vo hai” theo
nhing quang cao thiéu trach nhiém tir phia
nha san xuét, phan phi TLDT va su kiém soat
tur cach co quan quan 1y chirc nang. Khoa hoc
va thyc tién nhiéu nudc di ching minh TLDT
khong v6 hai, nguoc lai ¢6 hai nhu thude 1a
truyén thong song didc biét co hai ddi VoI tre
em. Nhiéu vu hoc sinh ngo doc, bi xbc phai
cap ctru vi thude 14 da xay ra. Cac trudong hoc
vi mudn gitr cho hoc dudng khong khoi thude,
khong c6 TLDT da thuc hién nhiing bi¢n phap
chwa duoc phap luat cho phép. Do thiéu nhimng
quy dinh phu hgp dé kiém soat TLDT nén viéc
lwu thong, mua ban san pham nay cho tré em
khong dugc ngin chan, khong duoc kiém soat.
Gén vé6i thuc té nay la tinh trang budn lau
TLDT. “Néu chiing ta cho phép thi ty 1é buén
ldu con co nguy co gia tang”.*

Thit tur, xu huéng han ché TLDT hay cAm
TLDT dbi v6i nguoi vi thanh nién da xuat
hién chi it ndm sau khi san pham nay duoc cap
phép san xuat va luu hanh ngay tai My, noi
n6 dugce thi truong don chao hao himg. Hién
tai, xu hudng nay tro thanh phd bién & nhleu
quoc gia. WHO d3 khuyén céo cac quoc gia
cam hodc kiém soat chit cac san pham thude
14 méi trong d6 c6 TLDT. Néu cac qudc gia
khong cam thi phai dam bao ngan ngira sy sir
dung cua thanh, thiéu nién, cua cac ddi tuong
d& ton thuong.* Nhiéu quéc gia chon giai phap
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cAm boi vi kho kiém soat tac hai cia TLDT do
diéu nay con phu thuoc vao muc do pha tron
clia nguoi sir dung. S hiéu ky, ham mao hiém
trong diéu kién chua nhéan thirc déy du tac hai
ctia TLDT dé khién tré em sir dung liéu cao.

Thit nam, vi chua ludt hoa viéc cAm TLDT
ddi voi tré em nén hoat dong giado duc, phé bién
phap luat chi dimg & khia canh phong chong
tac hai cua thudc 1a thong thuong. Chinh vi
vay, cac truong pho thong, cac co so dao tao
chua ¢6 dugc nhiing kién thirc phap ludt can
thiét dé img xir phtt hop véi tinh trang sir dung
TLDT cua hoc sinh, sinh vién dang theo hoc &
d6. Cac t6 chirc xa hoi chinh tri c6 anh hudng
l6n trong xa hoi nhu Poan Thanh nién Cong
san HO Chi Minh, Hoi Lién hi€p phu ntr, Hoi
Luat gia v.v chua thé tién hanh cac hoat dong
gi4o duc, phd bién phép luat lién quan dén dén
TLDT noi chung va TLDT trong hoc duong,
trong gioi tré.

4.2. Nhitng vin dé co bin ciia thuéc ld
dién ti cdn ludt héa

Thir nhdt, cAm TLDT ddi v6i nhitng ngudi
vi thanh nién. Vi thanh nién theo phép luat
hién hanh 14 nhitng ngudi du 18 tudi tré 1én
dbi véi nir va 21 tudi tré 18n dbi véi nam. Tubi
cAm hut thudc theo Luat Phong chong thude
la nam 2012 1a dudi 18 tudi khong co phan
biét nam hay nit.3' Tuy nhién, tui cam hit
TLDT ddi v6i nam can duge nang 1én 21. Ly
do ctia dé xuét nay 1a theo cac nghién ctru khoa
hoc, TLDT gay tac hai ddi v&i ndo bod cua con
ngudi ca khi ho dat 21 tudi, tham chi 25 tudi.

Thit hai, x4c dinh trach nhiém phéap ly d6i
v6i cac nha san xuat, phan phdi c6 hanh vi ban
TLDT cho ngudi vi thanh nién theo cac do tubi
khéc nhau.

- Dué6i 16 tudi: Quy dinh t6i pham va
trach nhiém hinh su theo theo cdu thanh hinh
thirc. Diéu nay c6 nghia 1 hanh vi to chirc ban

28 Coéng Thong tin dién tii BO Y t€, Ty 1é stt dung thudc 14 dién ti tang 18 14n sau 5 ndm, nhiéu hé luy khon ludng cho stic
khoé, moh.gov.vn ngay 22/12/2022, https://moh.gov.vn/hoat-dong-cua-dia-phuong/-/asset_publisher/ gHbla8vOQDuS/
content/ty-le-su-dung-thuoc-la-ien-tu-tang-18-lan-sau-5-nam-nhieu-he-luy-khon-luong-cho-suc-khoe.

29 Coéng Thong tin dién ti BO Y té, tldd, 38.

30 https://www.who.int/news-room/questions-and-answers/item/tobacco-e-cigarettes.

31 Diéu 9, khoan 4 Luat Phong chong téc hai ctia thudc 1a.
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TLDT cho tré em dudi 16 tudi duoc coi la ti
pham ma khong can dén viéc xac dinh cac hé
qua theo dinh lugng.

- Tir da 16 tudi dén du 18 tudi: Quy dinh
trach nhiém hanh chinh dac biét véi muc phat
bang 100 1an gia tri lugng TLDT dugc mua ban.

- Tr d 18 tudi dén dudi 21. Trach nhiém
hanh chinh v&i muc phat bang 50 lan gi tri
luong TLDT duoc mua ban.

Thit ba, cAm bit ctr hoat dong quang céo,
tai trg ciia cac nha san xuit, phan phdi, mua
ban TLDT cho cac su kién, 18 hdi dugc td chirc
trong cac truong hoc. Gin véi giai phap nay
13 cAm st dung hinh anh thudc 14 trén bao chi,
xuat ban pham, dic biét 1a nhitng an pham
danh riéng cho tré em. Trong thoi dai Internet
van vit thi khong c6 4n pham nao dugc ding
riéng cho nguoi 16n hay dung riéng cho tré em
mot cach hiéu qua. Vi vay, viéc cdm quang ba
TLDT duéi moi hinh thirc 14 rat can thiét.

Trach nhiém dbi v6i nhitng nguoi quyét
dinh tiép nhan quang céo 1a cach chie chuce
vy dang nam giir va phat tién bang 5 lan gia tri
quang c4o nhan dugc. Quy dinh murc phat dbi
v6i to chire tai trg, quang cao bang 50 lan sd
tién tai tro, quang cao TLDT.

Thit ba, quy dinh trach nhiém phap 1y d6i
voi viee dé nguoi vi thanh ni€n mua, ban va st
dung TLDT.

- Quy dinh trach nhi€ém hanh chinh véi
muc phat 5 lan gia tri TLDT dugc mua va su
dung dbi voi bd me hay nguoi dd dau nudi
dudng néu biét ma khong c6 bién phap ngin
chdn viéc con, nguoi dugc nudi dudng mua
ban, st dung TLDT.

- Ap dung trach nhiém dbi véi cac co s
giao duc, dao tao néu dé xdy ra tinh trang hoc
sinh duéi 16 tudi st dung TLDT trong truong
hoc ma khong co6 bién phap ngan chan. Hinh
thire trach nhiém 1a cét cac danh hiéu thi dua.

- Nguoi du 16 dén 18 tudi néu sir dung TLDT
O truong hoc, noi cong cong s€ bi phat véi muc
phat bang 5 lan gia tri TLDT bi phat hién.

- Nguoi tir di 18 tudi dén dudi 21 tudi sir
dung TLDT bi phat véi mtc phat béng 3 lan
gia tri TLDT bi thu gitr.

Thit ti, cAm ban thudc 14 bang may ban
thudc 14 ty dong & bat ctr dia diém nao.

4.3. Nhitng dé xudt xdy dwng phdp luit

- Qudc hoi can sira Luat Phong chéng tac
hai cua thudc 14 nam 2012 dé luat hoa viéc
cAm TLDT d6i vé6i tré em va han ché viéc st
dung TLDT thong qua nhitng can thi¢p churc
nang manh mé, hi¢u qua. Viéc sua ddi Luét
Phong chéng tac hai cua thudc 14 nim 2012
1a rat can thiét mic du ciing c6 nhiéu y kién
giai thich phap luat cho rang Diéu 9 Luat nay
c¢6 thé ap dung ddi voi TLDT. Tuy nhién, rat
kho dé tiép can nhu vay vi Luat Phong chong
tac hai cua thudc 14 nam 2012 khéng dé cap
dén TLDT trong lac nhiéu qudc gia di cho
phép TLDT nhu 1a thay thé tét hon cho thude
14 truyén thong. Hién tai, & nudc ta, ngay giira
cic chuyén gia, nha khoa hoc van c6 ¢ cic
quan diém khac nhau vé tac hai cuia TLDT va
viéc cam hay khong loai thude 14 nay.3* Cach
tiép can néu trén co thé bi phan bac dua trén
cac nguyén tic ap dung phap luat lién quan dén
dbi tugng, pham vi diéu chinh. Luét hoa cAm
viéc TLDT ddi voi tré em c6 thé tham khao
cac giai phap néu & tiéu muyc 4.2.

- Stra @61 Nghi dinh 67/2013/ND-CP cua
Chinh phu; Nghi dinh sé 77/2013/ND-CP;
Nghi dinh s6 106/2017/ND-CP. Cac nghi
dinh nay khong quy dinh céc giai phap phong
chéng TLDT. Trong 3 nghi dinh nay chi c6
Nghi dinh sb 106/2017/ND-CP dé cap dén
TLDT. Tuy nhién, ndi dung cua khoan 13,
Diéu 1 ciia Nghi dinh tao ra nhiing khé khan
hon cho cach tiép can “ap dung tuong ty” cac
quy dinh cua Luat Phong chdng tac hai cta
thudc 14 nam 2012 dé cam TLDT. B6 Cong
thuong chua trinh Chinh phu ban hanh céc
quy dinh phu hop dé quan 1y cac san pham
TLDT. Rat dé nhén thay, phap luat hién hanh
chua cdm TLDT dbi v6i tré em m

32 Nguyén Thi Tinh, Kinh nghiém kiém sodt thudc 14 dién tu trén thé gii va goi maé cho Viét Nam, Luét hoc s6 1/2023,

80-93, 82.
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1. Mt s6 van dé 1y luéin vé ciu tric quyén
s& hiru dat dai khi thiet 1ap thi truwedng bat

dong san

Trén thé gioi, khai niém thi truong bt

Tém tit:

O Viét Nam, dit dai thudc s& hitu toan dan do Nha nudc dai dien
chu s hiru va thong nhit quan ly bé kha1 thac hleu qua nguon
luc tir dit dai, Nha nudc thiét ké cac quyén trong céu tric quyen
s6 hitu dat dai, tao 1ap cac hinh thirc giao dich va ndi dung quyén
ddi véi hang héa bat dong san. Viéc lya chon cong chirng theo mo
hinh cong chtng Latinh 1a phit hop cho hoat dong cung cap dich
vu cong vé phong ngira tranh chép cho giao dich vé bat dong san
hién nay tai Viét Nam. Trong bai viét ndy, cac tac gia tap trung
phan tich, gop y vé ndi dung Dy thao Luat Dit dai (stra déi), Dy
thao Luat Nha ¢ (stra déi) va Dy thao Luat Kinh doanh bét dong
san (stra d6i) va kién nghi mot sé giai phap ma Nha nude can thuc
hién dé dam bao an toan phap 1y trong giao dich vé bat dong san
tai Viét Nam trong thoi gian téi.

Abstract:

In Vietnam, land is under the collective ownership of the citizens,
owned by the Government as the representative, and under unified
administration by the Government. In order to use land as a resource
efficiently, the Government designs various rights within a framework
of land ownership rights and establishes forms of transactions as
well as details of rights pertaining to real estate as a commodity.
The selection of the Latin notary model for the notarial system
is suitable for the public service of conflict prevention in transactions
concerning real estate in Vietnam. Within this article, the authors
provide an analysis of the contents of the draft Law on Land
(amendment), the draft Law on Housing (amendment), and the
draft Law on Real Estate Business (amendment) and propose a
number of recommendations for the Government to take to ensure
legal safety in real estate transactions in Vietnam in the coming
time.

dat dai di dugc hang hoa hoa. O Viét Nam,
thi truong giao dich BDS tr¢ thanh thi truong
giao dich quyén sir dung dat (QSDD) va cac
tai san dau tu trén dat vi dat dai thudc sd hiru
toan dan.

dong san (BDS), vé y nghia chung 1a thi
truong giao dich vé dat dai, tai san gin lién
vGi dat va cac quyén vé tai san gin lién voi
dat. D6i tuong luu thong trén thi trudng 1a

Bén canh viéc ddm bdo cac quyén con
nguoi, quyén cong dan veé chinh tri, dan su,
kinh t€, van hoa, xa hdi dugc cong nhan, ton
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trong, bao v€ boi Nha nudc trén toan bo lanh
tho theo Hién phép, thi ciu trac quyén so
hiru d4t dai gdm: Thir nhdt, nhom quyén ciia
Nha nuéc 1a dai dién chii sd hitu vé dét dai
(Quyét dinh quy hoach, ké hoach st dung
dat; Quyét dinh muc dich s dung dat; Quy
dinh han muc str dung dat; Quyét dinh thu
hoi dét ... tai Diéu 14 Dy thao Luat Dét dai
— Dy thao LBD)!; Thir hai, nhom quyén
ctia ngudi sir dung dat gdm: Puoc cip Gidy
ching nhan QSDD, quyén s¢ hitu nha & va
tai san khac gan lién voi dat; Huong thanh
qua lao dong, két qua dau tu trén dat; Puoc
boi thuong, hd trg, tai dinh cu khi Nha nude
thu hoi dat; Quyén giao dich... Nguoi s
dung dét chi duoc hudng mot phan quyén
db6i véi dat dai theo quy dinh ctia phap luat,
day 1a quyén ddi v6i tai san. Dé khai thac
ngudn lyc ty nhién tir dat dai va nhu cau phat
trién kinh té, QSDD ngay cang dugc phap
luat gia tang vé sb lugng quyén va mé rong
pham vi ndi dung quyén ké ca quyén doi véi
tai san gin lién voi dat va quyén tai san gin
lién véi QSDD, cu thé nhu sau:

1.1. Quyén sir dung dit la quyén tai
sdn

Pé trd thanh nguoi st dung dat, mot
cong dan hay to chuc kinh té da phan phai
tra tién st dung dét hodc tién thué dit cho
Nha nuéc hoic mot khoan tién phai tra khi
nhan chuyén QSDb dé &, dé thuc hién dy
an dau tu xdy dung nha ¢ dé ban hodc dé
ban két hop cho thué hay dé san xuét, kinh
doanh. “Chu dau tu xay dung 1 co quan,
td chirc, ca4 nhan so hiru von, vay von hoac
dugc giao truc tiép quan 1y, sir dung von dé
thuc hién hoat dong dau tu xay dung”. Vén

1 Nghién ctu lap phap (2023), Dy thao Luat Dat dai (sta dbi),

dau tu 1a tién va tai san khac theo quy dinh
ctia phap luat vé dan sy va diéu udc quéc
té ma nudc Cong hoa xa hoi chu nghia Viégt
Nam 14 thanh vién dé thyc hién hoat dong
dau tu kinh doanh?. Trong hoat dong kinh
doanh, tit ca ngudi dai dién theo phap luat
phai chiu trich nhiém lién doi d6i voi thiét
hai gay ra cho doanh nghi¢p theo quy dinh
ctia phap luat vé dan su va quy dinh khac
ciia phap luat co lién quan®. Luat Pt dai,
Luat Doanh nghiép, Luat Pau tu nhin nhan
ngudn von dau tu 1a tai san, cac giao dich
vé tai san nay theo quy dinh cua phap luat
vé dan su.

QSDD 1a quyén tai san 1a quyén tri gia
duoc bang tién*. Nguoi sir dung dat dugc
quyén thuc hién moi hanh vi theo ¥ chi cua
minh dé ndm gitr, chi phdi tai san ciia minh
nhung khong dugc trai phap luat, dao duc xa
hoi; duoc quyén khai thac cong dung, hudng
hoa loi, loi tirc tir tai san. Quyén su dung c6
thé dugc chuyén giao cho ngudi khac theo
thoa thuan hoac theo quy dinh cua phap luat
hoic duoc quyén chuyen glao quyen sO hiru
tai san. Cac tai san déu co thé 1a “dbi tuong
ctia hop dong mua ban. Truong hop theo quy
dinh ctia luat, tai sin bi cAm hodc bi han ché
chuyén nhuong thi tai san 14 doi tuong cua
hop ddng mua ban phai phil hop véi cac quy
dinh d6°.

Viéc khai thac cong dung, hudng hoa
loi, loi tuc tir viéc su dung dat gém cO cac
hinh thire nhu: Ngudi sir dung dat tao 1ap tai
san la nha ¢, cong trinh xay dung theo quy
dinh cua Luat Nha ¢ va Luat Xay dung; C6
QSDP dbi voi dat trong rimg, dat c6 rimg
san xuat theo Luat Dat dai va co quyén so

http://lapphap.vn/Upload/DuThaoVanBan/

D%E1%BB%B1-th%E1%BA%A30-Lu%E1%BA%ADt-%C4%90%E1%BA%A5t-%C4%91ai--s%E1%BB%ADa-

%C4%91%E1%BB%95i-.docx.

2 Khoan 23 Biéu 3 Luat Xay dyng nam 2014 sira ddi nam 2020.

3 Diéu 12 Luat Doanh nghiép nim 2020: Ngudi dai dién theo phap luat ciia doanh nghiép.

4 Diéu 115 B6 ludt Dan sy nam 2015 (Luat Dét dai hién hanh khong quy dinh vé quyén tai san gén v6i quyén sir dung dit).
Diéu 431 B6 luat Dan sy nam 2015 vé ddi tuong ctia hop ddng mua ban.
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hitu rimg san xudt 1a rimg trong® theo quy
dinh cua Luat Lam nghiép. Céc luat tao tai
san gén lién v6i dit c¢6 thé tam goi la Luat
vé tai san gin lién voi dat (hién nay chua co
Luat ndy va van cin cir vao nhiéu luat khac
nhau lién quan dén tai san gin lién v6i dat).

Khi quyén tai san va quyén so hitu tai
san gan lién voi dat tham gia giao dich thi
phai theo nguyén tic cia B luat Dan sy
(BLDS): “Moi ¢4 nhan, phap nhan déu binh
dang, khong dugc 1y bat ky 1y do ndo dé
phan biét d6i xtr; dugc phap luat bao hd nhu
nhau vé cic quyén nhan than va tai san’’
Khong ai co thé bi han ché, bi tudc doat trai
ludt quyén so hitu, quyén khac ddi véi tai
san. Truong hop that can thiét vi Iy do qudc
phong, an ninh hodc vi lgi ich qubc gia, tinh
trang khan cap, phong chéng thién tai, Nha
nude trung mua hodc trung dung c6 boi
thudng tai san clia to chirc, c4 nhan theo gia
thi truong®.

1.2. Ngwoi sir dung dit c¢é quyén bé mdt

Nguoi st dung dat c6 quyén bé mit,
quyén nay c6 thé chuyén giao thong qua giao
dich dan sy, nguoi nhan quyén tré thanh chu
thé quyén bé mat® c6 quyén khai thac, sir
dung mat déat, mat nudc, khoang khong gian
trén mat dat, mat nudc va long dét thuodc
QSDD ctia ngudi khac dé xay dung cong
trinh, trong cdy, canh tac, c6 quyén s& hitu
ddi véi tai san duge tao lap. Quyén bé mat
¢6 hiéu luc tir thoi diém chu thé c6 QSDP
chuyén giao mat dat, mat nudc, khoang
khong gian trén mit dat, mit nude va long
dat cho chu thé c6 quyén bé mat, trir truong
hop c6 thda thuan khac hodc luat lién quan
c6 quy dinh khéc.

BAN VE DU AN LUAT

Hién nay, quyén bé mit chua duge Du
thao LDD dua vao, diéu nay giy han ché
cho viéc da dang hda, minh bach cac hinh
thire khai thac dat dai ctia nguoi str dung dat
va chu thé c6 quyén bé mit thong qua giao
dich. Luat Dét dai nam 2013 quy dinh nguoi
stt dung dat co nghia vu st dung dat dung
quy hoach, muc dich, ding ranh gidi thtra
dat, dtng quy dinh vé sir dung do sau trong
long dat va chiéu cao trén khong, bao vé cac
cong trinh cong cong trong long dat va tuén
theo cac quy dinh khéc cua phap luat co lién
quan. Noi dung nay chua dugc Luat Dét dai
cu thé hoa dé xac dinh quyén ctia nguoi su
dung dét trong pham vi chi gidi vé khong
gian va long dat.

BLDS quy dinh: “Nguoi sir dung dat
duoc st dung khong gian va long dat theo
chidu thing démg tir ranh giéi cua thia
dat phu hop véi quy dinh cua phap luat va
khong duoc 1am anh huéng dén viéc su
dung dét ciia ngudi khac”!*. Khoan 30 Diéu
3 Luat Xay dyng nam 2014 quy dinh: Quy
hoach xay dung 13 viéc t6 chtrc khong gian
cua do6 thi, nong thon va khu chirc nang dac
thi gdm c6 hé théng cong trinh ha tang k¥
thuat khung trén cao, trén mat dat, dudi mat
nudc va ngam dudi mat dat; Quy hoach xay
dung dat ra “chi gidi xay duyng” 1a duong
gi61 han cho phép xay dung cong trinh chinh
trén thira dat; dong thoi nghiém cAm “xay
dung coi ndi, 14n chiém dién tich, 14n chiém
khong gian dang duogc quan 1y, st dung hop
phép cta t6 chirc, ca nhan khac va cta khu
vuc cong cong, khu vuc st dung chung”.
Nhu vay, hién nay, ndi dung quyén bé mit
do BLDS quy dinh con ky thuat hay gidi

6 Khoan 10 Diédu 2 Luat LAm nghiép nam 2017: Quyén sor hitu rimg san xuét 14 ring trong bao gdm quyén chiém hiru,
quyén sir dung, quyén dinh doat ciia chu rung dbi v6i cay trdng, vat nudi va tai san khac gén lién véi rimg do chu ring dau

tu trong thoi han duge giao, dugc thué dé trdng rimg.

7 Diéu 3 Bo luat Dan sy nam 2015 quy dinh vé cac nguyén tic co ban cta phap ludt dan su.

8 Diéu 163 BLDS nam 2015.

9  Piéu 271 BLDS quy dinh vé ndi dung ctia quyén bé mit.

10 Biéu 175 Ranh gi6i gitra cac bat dong san.
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han cta quyén bé mit do Luat Xay dung
quy dinh.

V& nguyén tic, quyén bé mat ludn gin
v6i quyén st dung cia mot thira dat nhat
dinh. Hién nay, quyén nay dugc phép giao
dich théng qua giao dich “thué dat”, Nha
nudc phai co co ché bao vé quyén nay dbi
v6i cac bén tham gia giao dich. Vi duy, & mét
s6 cong trinh tai TP. H6 Chi Minh, chu dau
tu tham chi dugc phép st dung di¢n tich
khong gian dudi 1ong dit 16n hon dién tich
dat thudc quyén sir dung boi vi UBND TP.
Hb Chi Minh cho phép chii dau tu khai thac
ca khong gian ngam ciia via hé xung quanh
cong trinh (von 1a dat cong). Hay TP. HO Chi
Minh hién ¢6 Quy ché quan Iy kién trac quy
dinh cu thé tﬁng cao cua tung khu vuc, tirng 6
phé. Nha trong hém c6 16 giéi nho hon 3,5m
chi duoc xdy dung chiéu cao toi da 11,6m.
Khong gian phia trén 11,6m duoc ngam hiéu
1a khong gian cong cong!'. Mo rong van dé
sang dién tich dat ciia ngudi sir dung dat thi
phap luat chua ¢ co ché diéu chinh dan dén
kho khan trong viéc quan 1y nha nude, khai
thac ngudn lyc tir dat dai va thyuc hién quyén
ctia ngudi sir dung dat.

Hién nay, chua c6 nhitng quy dinh cu
thé trong ca BLDS va Luéat DAt dai hién
hanh, ma lai chuyén quyén co ban nay ddi
v6i dat dai cho Luat Xay dung. Thuc té da
cho thdy rat nhiéu khé khan phat sinh ma
khong c6 cach giai quyét. Vi du, viéc xay
dung cac tuyén tau dién ngdm & TP. H5 Chi
Minh da phat sinh quy dinh céc thira dat
phia trén khong duoc xay dung nha qué 5

tang, cac chu st dung dat cua céc thira dat
nay doi boi thuong thiét hai, nhung thiéu
cac quy dinh cu thé dé ap dung'2. Mot vi
du khac nhu khi da cho mot thira dat xay
dung chung cu theo quy hoach thi cling gay
ra nhiéu thira dit xung quanh khong duoc
xay dung nha vuot qua 10 tang, ho ciing c6
quyén doi bdi thuong lién quan dén quyén
bé mit dbi voi khéng gian phia trén. Ngay
viéc s dung quyén bé mat ddi v6i khong
gian ngam trong long dt ciing tuy tién giao
cho quy hoach xay dung, quy hoach d6 thi
cip phép.

N6i chung, BLDS quy dinh vé quyén
bé mat nhung ciing khong quy dinh cy thé
quyén d6 c6 pham vi diéu chinh dén chiéu
sdu va chiéu cao bao nhiéu thudc quyén cua
chu sir dung dit va ngoai pham vi nay thudc
quyén cua Nha nudc. Ciing co thé, BLDS
dua ra cac quy dinh chung, con Luat Dat dai
phai dua ra cac quy dinh chi tiét vé quyén bé
mit ndy dbi voi thira dat. Hién nay, quyén bé
mat coi nhu ¢6 dugc quy dinh nhung khong
du chi tiét dé thyc hién.

Nhu vay, quyén bé mat can duoc thira
nhan trong Luat Dit dai theo tinh than “xac
dinh rd pham vi khong gian ctia quyén bé mat
thuéc quyén st dung cua chu sir dung dét,
va ngoai pham vi nay thudc quyén cua Nha
nude dbi voi nhoém céac truong hop cu thé”,
va thém ntra “Noi1 dung quy hoach sur dung
dat phai két hop giita chi tiéu cac loai dat gan
v6i khong gian, phan ving st dung dét, hé
sinh thai ty nhién, thé hién dugc thong tin dén
timg thira dat gan v6i quyén bé mat”'3,

11 Khéanh Yén (2022), Can quy dinh cu thé vé khong gian va khong gian ngam.

12 Diédu 94 Luét Dt dai nim 2013 quy dinh: “Khi Nha nuéc xdy dung cong trinh cong cong, qudc phong, an ninh ¢6 hanh
lang béo vé an toan ma khong thu hdi dit nim trong pham vi hanh lang an toan thi nguoi sir dung dét dugc bdi thuong thiét
hai do han ché kha ning sir dung dét, thiét hai tai san gin lién voi dit theo quy dinh ctia Chinh phu”. Kha ning sir dung dét
nay c6 tinh dén phin khong gian phia trén va khong gian ngdm hay khong thi chua néu 13; https://hcmepv.org.vn/tin-tuc/
can-co-quy-dinh-trong-luat-dat-dai-ve-quy-hoach-khong-gian-ngam-o-cac-do-thi-1491905770.

13 Nghi quyét s6 18-NQ/TW ngay 16/6/2022, Hoi nghi lan thir nim Ban Chép hanh trung uwong Dang khoa XIII vé “Tiép
tuc ddi méi, hoan thién thé ché, chinh sach, nang cao hi¢u lyc, hiéu qua quan ly va st dung dét, tao dong lyc dua nudc ta tro

thanh nudc phat trién c6 thu nhap cao”.
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1.3. Quyén phat trién dit

QSDD thuan tay hay dat chua phat
trién (undeveloped land) dugc hiéu 13 nguoi
sir dung dat co quyén tai san d6i voi thira
dat do, gia tri cua dat chua phat trién duogc
xac dinh bang gia tri dat. Con dat phat trién
(developed land) thi gia trj cua dat phat trién
duogc diéu chinh boi gia tri dat va gia tri xay
dung, tao 1ap tai san'. Gia tri xay dung duoc
diéu chinh boi quyén duoc phép tao lap loai
tai san, kich ¢@, tiéu chuan, tinh nang va mot
s6 quyén cua chu so hiru's.

Quyén phat trién trén dat gin lién véi
quy hoach st dung dat. Cac hoc gia Phuong
Tay cho rang: “Quy hoach str dung dat cong
va kiém soat phat trlen c¢6 thé dugc dinh
nghia la gi6i han cac quyén ddi voi dat trong
pham vi gi¢i han vé khong gian nhat dinh.
Trong ¥ nghia nay, quy hoach 1a mot phan
quan trong ctia moi truong thé ché cua thi
truong dat dai va 1a tai san”'®. Tac gia khac
cho rang: “Quy hoach do thi dinh nghia rong
1a su phdi hop cua cac ké hoach phat trién
cua cac ca nhan, cac doanh nghiép va cac co
quan chinh phu. Phbi hop c6 thé dat duogc
bé‘mg cach dam phan, can nhéc, tu van, lap
ké hoach, quan 1y, thuc thi”"7,

Tai Viét Nam, gidy phép quy hoach “la
van ban do co quan ¢ thim quyén cap cho
nha dau tu lam cin ctr 1ap quy hoach chi tiét
hodc 1ap dy 4n dau tu xay dung cong trinh”
(DPiéu 3 Luat Quy hoach d6 thi). Pay chinh 1a
két qua cua vi¢c thda thuan phat trién tai san
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trén dat gitra Nha nudc va nha dau tu. Gidy
phép quy hoach 14 co s& dé nha dau tu dy an
t6 chire 1ap nhiém vu va d6 an quy hoach chi
tiét d6i voi du an dau tu xdy dung cong trinh
tap trung hoac 1ap du an dau tu doi véi cac
du 4n dau tu xay dung cong trinh riéng 1&
trong do thi; 12‘1 cin ctr dé co quan nha nude
c6 tham quyén phé duyét quy hoach chi tiét,
du an dau tu xay dung. Trong mot sb truong
hop gidy phép ndy c6 thé dugc “mua ban™'s.
Hay hién cad nudc ¢ 1.390 du an diéu chinh
quy hoach tor mot dén 6 1an, co du 4n t6i 9
1an'® dan dén tinh trang du an cham tién do,
cham trién khai?°.

Nhédm hoan thién thé ché, chinh sach vé
quan 1y va st dung dat ddng bo va phu hop
v6i thé ché phat trién nén kinh té thi truong
dinh hudng xa hoi chu nghia, ngudn luc dat
dai duogc quan ly, khai thac, sir dung bao dam
tiét kiém, bén viing, hiéu qua cao nhét; Nha
nude can “co chinh sach phu hop véi timg
d6i tuong, loai hinh st dung dat dé khoi day
tiém ning, phat huy cao nhat gia tri ngudn
luc dat dai”?'. Quyén phat trién trén dat phai
dugc xem 13 hang héa gan lién véi QSDD,
quyén nay phai duoc tri gia bang tién, thanh
loi ich dé trao cho ngudi sir dung dat. Cac
tac gia cho rang: “Khi quy hoach khong chi
ra vung nao s€ dugc su dung vao muc dich
gi trong twong lai thi ciing khong thé bao
dam cho chirc nang 1am cin ctr dé co quan
nha nudc giao dat, cho thué dat 2.

14 Michael Mutze, Thomas Senff, Jutta C. Moller Editors (124), p.66.

15 Ninh Thi Hién (2018), Phép luit vé trao quyén SDD tir Nha nudc cho cac chu thé kinh doanh BDS tai Viét Nam, tr.85.
16 Ninh Thi Hién (2018), tldd, tr.86. E.R. Alexander, “A transaction-cost theory of land use planning and development
control”, The Town planning Review; Jan 2001;72,1; ProQuest Central, PP 45-75.

17 Ninh Thi Hién (2018), tldd, tr.86. Chris J.Webster (2007), “Are Some Planning Transaction Intrinsically Sovereign”,

Journal of planning Education and Research 28, tr.480.

18 Ban an s6 375/2013/HSST ngay 28/8/2013 ctia TAND TP. Hb Chi Minh

19 Nhiéu dy 4n bj diéu chinh quy hoach, gay hé luy 16n vé ha ting d6 thi, https://vnexpress.net/nhieu-du-an-bi-dieu-chinh-
quy-hoach-gay-he-luy-lon-ve-ha-tang-do-thi-3929332.html.

20 Tuyét ddi khong loi dung viée diéu chinh quy hoach, didu chinh chu trrong dau tw dé hop thirc hoa du an kéo dai, https://
baophapluat.vn/bds/tuyet-doi-khong-loi-dung-viec-dieu-chinh-quy-hoach-dieu-chinh-chu-truong-dau-tu-de-hop-thuc-hoa-
du-an-keo-dai-post461930.html .

21 Nghi quyét s6 18-NQ/TW, tldd.

22 Ding Hung V5, “Phan cip quyén cua Nha nude dbi voi dét dai, quan 1y dét dai va viée giam sat — danh gia can thiét &
Vi¢t Nam”, tr. 383; http://dl.ueb.edu.vn/, truy cép ngay 2/8/2016.

NGHIEN CUU
S6 11 (483) THANG 6/2023 \_mp PHAP ‘25



BAN VE DU AN LUAT

Hién nay, quy trinh cip gidy phép quy
hoach va trinh ty, thu tuc trao QSDD hoan
toan tach biét. QSDD va quyén phat trién
trén dat tao thanh hang héa trao cho nguoi
stt dung dat khong théng nhat chung mot
trinh ty, thu tuc, hay dugc dong goi chung
dé trao cho nguoi str dung dit. Piéu nay s&
dan dén nhiéu bét cap trong viéc xac dinh
gia tri QSDD khi trao cho nguoi st dung
dat. Bé QSDD tr¢ thanh hang hoéa khong
nam & dang tinh thi cac gia tri kinh té, chi
phi, lgi ich quyén tai san phai dugc gan cho
tai nguyén, cu thé 1a “chi khi goi (package)
day du cac quyén str dung, chuyén giao quan
1y va quyén thu nhép... duoc trao cho mot
nguoi 13 nhitng két qua dat dugc hiéu qua
trong viéc stir dung dat”>. Do do, quyén phat
trién trén dét luon gan lién v6i nghia vy ciia
ngudi st dung dat. Quyén va nghia vu nay
can phai duogc thé hién dudi dang mot thoa
thuan hay mot hop dong*. O hau hét cac
nude cong nghiép, quyén phat trién dugc coi
nhu mét loai hang hoa dugc giao dich trén
thi truong va mang gia tri gia ting do giao
dich dem lai.

Viéc khong chinh thic thira nhan céc
quyén trén, hodc chi thira nhan nguyén tic
chung & BLDS ma khong quy dinh chi tiét
trong Luat Dat dai 1am cho viéc thiét ké cac
giao dich tro nén bé bon, khong ro rang,
minh bach giira cac chu thé ¢ quyén d6i voi
QSDD va céc tai san dau tu trén dat. “Dét
dai chua dugc khai théac, sir dung hi¢u qua dé
tré thanh ngudn lyc quan trong phuc vu phat
trién kinh té - x4 hoi dat nudc”. Hon nira,

Nha nudce cling khong thu dugc ding va da
cac gid tri gia tang tir gia tri dat dai do dau tu
cong mang lai.

2. Thuc trang vé hoat dong thiét 1ap hang
hoa trong thi truong bt dong san

2.1. Hang hoa la nha 0, cong trinh xdy
dung cé sin theo cdc dw théo ludt

Trong cac ban du thao thi hang hoa la
nha &, cong trinh x4y dung cé san thudc s
hiru cia ¢4 nhan, t6 chirc khong hoat dong
kinh doanh BDS tham gia thi truong dugc
quy dinh nhiéu diéu kién chit ché hon céac to
churc hoat dong kinh doanh BDS.

Piéu 158 Dy thao Luat Nha & (sita
d6i) - Du thao LNO?* quy dinh diéu kién
ctia nha ¢ tham gia giao dich 1a “Cé gidy
chirng nhéan theo quy dinh ciia phap luat”.
Tuy nhién, diém a khoan 1 Diéu 15 Dy thao
Luat Kinh doanh BDS sira dbi (Du thao
LKDBPS)¥ quy dinh vé diéu kién ciia nha
0, cong trinh xay dung dua vao kinh doanh
chi 1a “Cé ding ky quyén sé hiru nha 6,
cong trinh xy dung trong Gidy chimg nhan
QSDD, quyén s& hitu nha ¢ va tai san khac
gan lién v6i dat”. Theo khoan 15 Piéu 3 Dy
thao LDD (sita doi) thi “Pang ky dat dai, tai
san gan lién voi dat 14 viée nguoi sir dung dét,
nguo'l sO hiru tai san, ngu’0'1 duogc giao quan ly
dat ké khai QSDP, quyén so hitu tai san gan
lién v6i dat va viée co quan nha nudc ¢ tham
quyén ghi nhan theo quy dinh cua Luét nay”.
Ping ky va duoc cip gidy 1a hai noi dung
khac nhau.

Quy dinh nay tao ra h¢ luy 1a ngudi mua

23 Richard Barnes (2009), Property Rights and Natural Resources, Oxford and Portland, Oregon, p.42.

24 Ninh Thi Hién (2018), tldd, tr.90.
25 Nghi quyét so 18-NQ/TW, tldd.

26 Nghién ctru lap phap (2023), Dy thao Luat Nha & (sira d6i), http://lapphap.vn/Pages/DuThao/XemGopY.aspx?iDDTVB_
DuThaoVanBan=1926&replyUrl=/Pages/DuThao/dsduthao.aspx.

27 Nghién ctru 1ap phap (2023), Dy thao Luét Kinh doanh bit dong san (sira ddi), http://lapphap.vn/Pages/DuThao/
XemGopY.aspx?iDDTVB_DuThaoVanBan=1920&replyUrl=/Pages/DuThao/dsduthao.aspx#.

28 Khoan 15 Piéu 3 Dy thao LDD quy dinh dang ky dét dai, tai san gin lién v6i dit 1a viée ngudi st dung dat, nguoi s6
hiru tai san, nguodi duoc giao quan 1y dat ké khai quyén st dung dit, quyén s¢ hitu tai san gin lién voi dat va viée co quan
nha nude ¢ thdm quyén ghi nhan theo quy dinh ciia Ludt nay.
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nha & va nhan chuyén nhuong QSDP cua
chu dau tu s& khong c6 gidy chimg nhan,
hang hoa khong dat diéu kién tham gia giao
dich. Ngudi mua bi han ché khi thuc hién
giao dich, c6 kha ning tai san 13 tién bo ra
bi chiém dung do tinh thanh khoéan cua tai
san kém.

2.2. Hang hoa la nha 0, cong trinh xdy
dung hinh thanh trong twong lai

Thir nhét, khai niém nha &, cong trinh
xay dung hinh thanh trong tuong lai trong
Du thao LNO va Du thao LKDBDS 1a khac
nhau.

Khoan 24 Piéu 3 Dy thdo LNO quy
dinh: “Nha ¢ hinh thanh trong tuong lai la
nha & dang trong qué trinh dau tu xay dung
va chua dugc nghiém thu dua vao st dung
theo quy dinh cta phap luat vé xay dung,
trir truong hop phéap luat khong yéu ciu
phai nghiém thu sau khi hoan thanh vi¢c xay
dung”. Trong khi d6, khoan 4 Piéu 3 Du thao
LKDBDS quy dinh: “Nha &, cong trinh xay
dung hinh thanh trong tuong lai 1a nha o,
cong trinh xay dung dang trong qua trinh dau
tu xay dung hoac chua dugc nghiém thu dua
vao sir dung theo quy dinh cta phép luat vé
xay dung, trir truong hop khong yéu cau phai
nghiém thu sau khi hoan thanh xay dung”.

Su khac nhau vé dinh nghia ctia Dy thao
LKDBBS cho phép chu dau tu dugc ban
nha c6 san nhung “chua dugc nghiém thu
dua vao sir dung” khi chua du diéu kién cip
gidy chtng nhén (do vi pham xay dung, thé
chap dé bao dam nghia vu) va van dugc xem
la tai san hinh thanh trong tuong lai. Day la
mot trong nhitng cach dua hang héa khong
du diéu kién vao tham gia thi trudong BDS.
Nguoi tiéu ding co thé s& mua phai nhiing
hang hoéa khong c6 tinh thanh khoan, dan
dén bi chiém dung von.

Nha nuée nén cing véi chi dau tu thao
g& khé khin bang cach cap gidy ching nhan
cho nhitng BPS nay sau khi chu dau tu dép
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mg nhitng diéu kién nhat dinh. Khong nén
dé nguoi dan mua tring nhitng tai san “mép
md” khong c6 tinh thanh khoan, diéu nay
khong dam bao an toan vé tai san cho ngudi
dan, dan dén nhiing bat 6n cho xi hoi.

Thir hai, quy dinh vé nha ¢, cong trinh
xdy dung hinh thanh trong twong lai du diéu
kién dugc dua vao kinh doanh khong rd
rang.

Khodn 3 Diéu 25 Dy thio LKDBDS
vé diéu kién ddi voi nha &, cong trinh xay
dung hinh thanh trong tuong lai dugc dua
vao kinh doanh quy dinh: “Trudc khi ban,
cho thué mua nha & hinh thanh trong tuwong
lai, chu dau tu dy an phai c6 van ban thong
bao cho co quan c6 thim quyén quan 1y thi
truong BDS vé viéc nha & du diéu kién duge
ban, cho thué mua. Co quan c6 tham quyén
quan 1y kinh doanh BDS cép tinh c6 trach
nhiém kiém tra vé diéu kién ciia nha ¢ dua
vao kinh doanh va tra 10i bang viin ban néu
nha ¢ khong dia diéu kién dwge ban, cho
thué mua.

Nhu vay, nha ¢ dua vao kinh doanh c6
du diéu kién duge ban, cho thué mua hay
khong thi khong 16 phai thé hién dudi dang
nao, khong co6 co quan nao cua Nha nudc
chiu trach nhiém trudc nguoi tiéu ding vé
tai san hinh thanh trong twong lai c6 du diéu
kién tham gia thi truong BDS hay khong.
Chu dau tu hoan toan tu do dwa hang héa
BDBS vio kinh doanh ma khong gip bat ky
su kiém tra ndo vé& mat ky thuat, chét luong
ciing nhu bao dam vé phép 1y tir co quan nha
nude c6 tham quyén.

Thir ba, can quy dinh nghia vu giai chap
tai san giao dich trong Luat Kinh doanh BDS
dé dam bao quyén loi ctia nguoi mua nha.

Diéu 182 Dy thio LNO vé thé chép
du an ddu tu xdy dung nha & va thé chip
nha & hinh thanh trong tuong lai quy dinh:
“Truong hop chii dau tu da thé chap dy an
hodc nha & ma c6 nhu cau huy dong von gop
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dé phan chia nha ¢ theo quy dinh cua phap
luat vé nha & hodc c6 nhu cau ban, cho thué
mua nha & d6 thi phai giai chdp phan dy an
hoac nha ¢ va QSDD nay trude khi ky hop
ddng huy dong von gop, hop ddng mua ban,
thué mua nha ¢ véi khach hang”.

Pé dam bao quyén loi cho ngudi tiéu
dung trong viéc tai sdn mua co tinh thanh
khoan ciing nhu thuan loi khi cdp gidy
chting nhan, trong bdi canh da sb ngudn vén
cho hoat dong kinh doanh BDS déu c6 su
tai tro tir cac t6 chuc tin dung, Luat Kinh
doanh BDS céan quy dinh giai chép tai san
thé chap hodc chuyén nghia vu tir chii dau tur
sang cho nguoi tiéu dung can dugc quy dinh
trong phén trach nhiém ctia chu dau tu.

2.3. Hang héa la quyén sir dung dit

Thir nhit, c6 su khac nhau vé diéu kién
QSDD tham gia giao dich gitra hai nhém
chu thé khong hoat dong kinh doanh BPS
va c6 hoat dong kinh doanh BDS.

Diéu 46 Dy thao LPD quy dinh diéu
kién thuc hién cac quyén ctia nguoi st dung
dat 1a “cé Gidy chimg nhan”. Tuy nhién,
Piéu 32 Dy thao LKDBPS¥ quy dinh:
“QSDD di c6 ha tang ky thuat trong du an
BDS duwa vao kinh doanh chi cAn nim trong
phan dién tich dit thudc du an da co Gidy
chtirng nhan QSDD theo quy dinh ctua phap
luat vé& dat dai”. Phap lut quy dinh cha dau
tu phai thuc hién mot luong cong viée duoc
cap gidy ching nhan QSDD.

Viéc quy dinh nhu trén tao ra sy uu tién
cho chu ddu tu va tao ra hang hoa khong
dung diéu kién tham gia giao dich khi ngudi
nhan chuyén nhugng c6 nhu cAu thuc hién
giao dich. Quy dinh nay lam nguwoi tiéu
dung vin hoan toan 1¢ thudc vao chi diu
tw vi khong co riéng gidy chimg nhan dé
duoc Nha nude bao hd quyén so hiru tai san.

Thir hai, quy dinh Nha nudc c6 cong
van cong nhan hang hoa BPS du diéu kién
tham gia thi trudng nham tao diéu kién cho
chu dau tu thuc hién giao dich cho muc tiéu
huy dong von tir khach hang do dac thu kinh
doanh la dang. Tuy nhién, viéc thiét ké noi
dung diéu luat trd nén map mo, kho hiéu
lam cho ngudi tiéu dung khé khan khi kiém
tra hang héa BDS nhu quy dinh tai khoan
4 Pidu 32 Dy thao LKDBDS: “Trong thoi
han 15 ngay ké tir ngay nhan dugc thong
béo cua chu dau tu du an, co quan co tham
quyén quan 1y kinh doanh BDS cép tinh ¢
trach nhiém kiém tra diéu kién cia QSDD
dua vao kinh doanh va tra 1i bang van ban
cho chu dau tu vé QSDP di c6 ha tang ky
thut du diéu kién duoc chuyén nhuong theo
hinh thirc phan 16 ban nén cho c4 nhan ty
xay dung nha ¢; treong hgp QSDD khong
di diéu kién dwoc chuyén nhwong phai cé
van ban tra 1o néu r6 ly do”.

Voi quy dinh trén, thi “QSDD da co
ha ting k¥ thuat du diéu kién duoc chuyén
nhuong” van khong cé cong vin tra 1oi tir
phia co quan nha nudc. Quy dinh nay gitp
chu dau tu trén tranh nghia vu chimg minh
cling nhu kha niang du an c6 thé trién khai
trén thuc tién, dong thoi gay kho khin cho
nguoi tiéu dung vé kha ning nhan biét BDS
¢ du diéu kién chuyén nhuong nham béo vé
quyén va lgi ich hop phap ctia minh.

2.4. Hang héa la duw dn bit déng sin

Diéu kién “c6 Gidy chirng nhan” cia
Dy thao LDD di bi bo qua khi Diéu 41 Dy
thio LKDBDS quy dinh vé diéu kién khi
chuyén nhuong toan bd hodc mot phén du an
BDS “khéng bit budc phai ¢é Gidy chirng
nhan QSDP dbi v4i toan bd hodc phan du
an chuyén nhuong”.

Trong khi do, Piéu 210 Du thao LPD

29 Quy dinh vé diéu kién dbi voi dat dd co ha ting k§ thuat trong du an bat dong san chuyén nhuong QSDD cho c4 nhan

tu xay dung nha 0.
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quy dinh: “Dét sir dung da muc dich™ trong
d6 c6 truong hop “Pat & két hop véi thuong
mai, dich vu va cac muc dich khac”.

Nhu vay, viéc Dy thao LKDBDS cho
phép chuyén nhuong mot phan hodc toan
bd du an voi timg phan du an twong Ung
vé6i ting muc dich st dung dat nhu Dy thao
LDD s& dan dén tinh trang du 4n bi phan
manh.

Dé han ché tinh trang nay, ngay tir khi
1ap quy hoach, du 4n nén dugc phan chia
thanh cac du 4n c6 muc dich st dung riéng
nham tao diéu kién cho nhiéu chu thé tham
gia déu gia QSDD phu hop véi nhu cau
kinh doanh, trong truong hop Nha nudc trao
QSDD. Viéc nay gop phan ting ngudn thu
cho ngan sach nha nudc, tranh tinh trang
1ap du 4n qua 16n nham han ché cic chu thé
tham gia ddu gia QSDD, sau d6 cic chu thé
nay chuyén nhuong mot phan du an khi chi
dau tu v6i s6 von nho ban dau.

Nhu vay, cac hang héa BDS cua chi dau
tu dugc Dy thao LKDBDS quy dinh khac
biét v61 Du thao LDD va Du thao LNO theo
hudng bat 1oi v6i nguoi tiéu dung. Co mot sd
quy dinh hop thirc héa nhitng hang héa chua
du diéu kién cép gidy chimg nhan nhung van
tiép tuc ban, chuyén nhuong cho nguoi dan,
c6 kha ning din dén tién, von dau tu cua
nguoi dan bi chiém dung.

3. Vé hop dong, giao dich vé bat dong san

3.1. Giao dich vé bit dpng sin

a) Giao dich bdn, chuyén nhwong tdi
san bao dam

Khoan 2 Piéu 10 Dy thao LKDBDS
quy dinh: “T6 chirc tin dung, chi nhanh
ngan hang nudc ngoai, cong ty quan ly tai
san cua cac to chue tin dung (AMC), cong ty
quan 1y tai san cua cac t6 chuc tin dung Viét
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Nam (VAMC) thyc hién ban nha, cong trinh
xdy dung, chuyén nhuong QSDP, chuyén
nhuong du 4n BDS dang dugc dung bio
lanh, thé chdp dé thu hdi no theo quy dinh
cua phap luat”.

Day 1a giao dich lién quan dén xir 1y tai
san bao dam, cac quy dinh lién quan dang
quy dinh tai BLDS. Viéc ban tai san bao
dam hién nay dang bi vudng do cac quy dinh
budc phai thong qua hai hinh thirc khi xu 1y
tai san bao dam trude khi xur Iy do 1a: thoa
thuan v6i bén thé chp hoic theo thu tuc t6
tung tai Toa an.

Viéc Du thao LKDBDS quy dinh giao
dich nay 1a khong ding v&i pham vi didu
chinh ctia BLDS. DPong thoi, khoan 2 Diéu
57 khuyén khich giao dich thong qua san,
va khoan 5 Diéu 61 quy dinh: “xac nhan
giao dich qua san 13 co s& dé cac chu thé
tham gia giao dich ké khai nop thué cho Nha
nuéc, dang ky bién dong, sang tén quyén so
hitu tai san, QSDP” 1 khong cong bang véi
nguoi dan. Cac chu dau tu mudn ban hang
nhanh va nhiéu thi nhan vién méi giéi tu vn
doi khi chua chinh xéc, khi ngudi dan mua
tai san khong c6 kha nang thanh khoan thi tu
xu 1y tai san cua nguoi dan ma khong thong
qua mot thii tuc thoa thuan hay t6 tung cong
khai 1a khong bao vé duoc tai san va quyén
loi cho nhan dan.

Quy dinh nay can phai loai ra khoi Dy
thao, can xdy dung thém nhimng quy dinh
chat ch€, minh bach, hop 1y hon cho nguoi
dan dé hiéu, d& doan dinh hau qua phap 1y
hon khi tham gia giao dich mua ban, chuyén
nhuong BPS hoic giao dich thé chip.

b) Giao dich dat coc

Khoan 4 Diéu 24 Dy thao LKDBDS quy
dinh: “Chi dugc nhan tién dit coc tir khach

30 Datst dung da muc dich 1a dat duge sir dung Kkét hop tir hai muc dich tro 1én co thé phan dinh duoc ranh gidi hoac khong

phan dinh duogc ranh gidi cua ting muc dich str dung.
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hang khi nha &, cong trinh xay dung da cé
du cac diéu kién dua vao kinh doanh va da
thuc hién giao dich theo dung quy dinh cta
Luat nay”.

Quy dinh nay da dugc BLDS quy dinh,
viéc quy dinh tai Ludt nay s& giy ra chong
chéo va kho khan &p dung cho nguoi tiéu
dung. N6i dung “da thyc hién giao dich theo
ding quy dinh cua Luat nay” khong 1o rang.
ba thuc hién giao dich gi? Ai thuc hién giao
dich? Vi sao da thuc hién giao dich ma con
str dung BPS dé 1am tai san bao dam? Liéu
mot tai sdn c6 cung lac thyc hién hai giao
dich? Céc van dé nay can duge lam rd, déng
thot ap dung theo quy dinh cua BLDS.

3.2. Nji dung hop dong vé bit dong sin

Ché dinh vé hop ddng cua Viét Nam
duoc quy dinh ¢ nhidu vin ban quy pham
phap luat khac nhau. BLDS da quy dinh dia
vi phép 1y, chuan muc phap 1y vé cach tng
XU ciia ca nhan, phap nhan; quyén, nghia vu
vé nhan than va tai san cua ca nhan, phap
nhan trong cac quan h¢ dugc hinh thanh trén
co s binh déng, tu do y chi, doc lap vé tai
san va tu chju trach nhiém. Pham vi diéu
chinh cua Luat Kinh doanh BDS khac so véi
BLDS “Luét nay quy dinh vé kinh doanh
BDS, quyén, nghia vy, trach nhi¢m cua to
chire, ca nhan kinh doanh BDS...”.

Diéu 45 Dy thaio LKDBDS liét ké 9 loai
hop dong kinh doanh BPS. Piéu 47 Dy thao
LKDBDS quy dinh vé ndi dung cia cac hop
dong trong kinh doanh BDS?'. Diéu 48. Gia
giao dich BDS; Diéu 49. Thanh toan trong
giao dich BPS; Piéu 50. Quy dinh nhom

hop dong kinh doanh BPS dugc chuyén
nhuong gdm: a) Hop dong mua ban nha ¢
hinh thanh trong twong lai; b) Hop dong
thué mua nha ¢ hinh thanh trong tuong lai;
¢) Hop dong thué mua cong trinh xay duyng
¢6 san. Khoan 5 Piéu 47 DT-LKDBBS quy
dinh: “Céac noi dung cu thé can phai c6 trong
hop dong kinh doanh BDS thyc hién theo
quy dinh ctia Chinh phu”. C6 nhiéu ndi dung
khac can phai c6 trong hop dong kinh doanh
BDS dang dugc quy dinh trong BLDS. Du
thao LKDBPS quy dinh ndi dung vé hop
déng, giao dich BDS “khong quy dinh lai
cac ndi dung da dugc quy dinh trong van ban
quy pham phap luat khac™* cta Luat Ban
hanh van ban quy pham phép luat.

Mot trong nhitng cong cu dé dam bao
niém tin cho ngudi mua khi xac 1ap quyén s
hiru ddi voi tai san 1 ché dinh phap luat vé
hop d@)ng. Phap luat quy dinh: "Moi cd nhan,
phap nhan déu binh ding, khong duoc 1ay bat
ky 1y do nao dé phan biét di xur; duoc phap
ludt bao ho nhur nhau vé cac quyén nhan than
va tai san. Ca nhan, phap nhan xac 1ap, thyc
hién, chdm dut quyén, nghia vu dan sy ctua
minh trén co s¢ ty do, tu nguyén cam Kkét,
thoa thuan. Moi cam két, thoa thuan khong
vi pham diéu cAm cua luat, khong trai dao
dtrc xa hoi c6 hiéu lyc thuc hién ddi voi cac
bén va phai dugc chu thé khéc t6n trong”3.
Vi du nhu:

Thir nhit, Dy thao LKDBDS khong
nén quy dinh nhitng ndi dung vé hop dong
gay bét loi cho nguoi tiéu dung nhu: phuong
thirc thanh toan giao dich thué mua nha

31 ViduDiéu 47 Dy thao LKDBDS quy dinh vé ndi dung ciia hop dong trong kinh doanh BDS: Hop dong chuyén nhuong,
cho thué QSDD da cé ha téng ky thudt phai c6 cac ndi dung chinh sau day: tén, dia chi ctia cac bén; cac thong tin vé loai dét,
dién tich, vi tri, sé hiéu, ranh gidi va tinh trang thura dét, tai san gén lién voi dét (néu ¢6); thoi han stir dung dat; gia chuyén
nhuong, cho thué, cho thué lai bao gdm ca tai san gan lién véi dat (néu c6); phuong thirc va thoi han thanh toan; thoi han ban
giao dat va hd so kém theo; quyén va nghla vu clia cac bén; quyén ciia bén thir ba ddi véi thira dat (néu c6); trach nhiém do
vi pharn hop dong; phat vi pham hop dong, gidi quyét hau qua khi hop dong hét han dbi véi truong hop cho thué, cho thué
lai quyen sir dung dit; giai quyét tranh chép; cac truong hop chim dut, hity bo hop dong va bién phap xir 1y.

32 Diéu 8. Ngbn ngit, k¥ thuat van ban quy pham phap luat, Luat Ban hanh vin ban quy pham phép ludt nim 2015.

33 Diéu 3 Bo luat Dan sy nam 2015 quy dinh cac nguyén tic co ban ctia phap luat dan su.
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“Nguoi thué mua thanh toan trude cho bén
cho thué mua mot ty 1¢é phan trim nhat dinh
cua gia tri nha ¢ thué mua theo thoa thuan
nhung khong qué 50% gid tri nha & thué
mua; sd tién con lai duoc tinh thanh tién thué
nha dé tra hang thang cho bén cho thué mua
trong mot thoi han nhét dinh”. Viéc thanh
toan 1a do hai bén thoa thuan theo Diéu 453
BLDS vé mua tra cham, tra dan: “1. Cac bén
c6 thé thoa thuan vé viéc bén mua tra cham
hodc tra dan tién mua trong mot thoi han sau
khi nhan tai san mua”. Bén thué mua c6 thé
thanh toan truéc mot khoan tién it hon 50%.

Thir hai, quy dinh vé boi thuong thiét hai
khi chuyén nhuong QSDD di khong duoc
quy dinh tai Piéu 47 Dy thao LKDBDS*,
D¢ tranh chu dau tu ban tai san hinh thanh
trong tuong lai kém chuyén nhuong QSDD
chiém dung vén bang cach kéo dai thoi gian
ban giao nha va dat, sau d6 chu dau tu chi
bdi thudng theo 14i suat huy dong von trong
khi gia dat 1én cao hon tién 1di. Nham giam
thiét hai cho ngudi tiéu dung, Piéu 47 Dy
thao LKDBDS khong nén liét ké thiéu noi
dung bdi thudng thiét hai quy dinh tai Dicu
170 BLDS* nham giy bat lgi cho ngudi
tiéu dung.

Thir ba, cic giao dich cua td chirc, ca
nhan nudc ngoai vé BDS hién nay déu cin
ctr vao hop dong 1a cong cu phap 1y duy nhét
dé bao vé quyén va loi ich hop phéap cua
nhoém chii thé nay. Didu 22 Dy thao LNO
quy dinh: “Pdi v6i ca nhan nudc ngoai thi
dugc sé hitu nha ¢ theo thoa thuan trong céac
giao dich mua bén, thué mua, taing cho, nhan
thira ké nha ¢”, “Ddi véi t6 chitc nude ngoai
thi dugc sé hitu nha ¢ theo thoa thuan trong
cac giao dich mua ban, thué mua, tang cho,
nhén thira ké nha &”.
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Mit khéc ké tir giai doan tién hop dong,
viéc cung cap thong tin, tinh minh bach ciia
thong tin, cho dén xac 1ap, thay doi, chim
dat hop dong, DT-LKDBDS trao quyén
cho nguoi dai dién theo phap luadt cua san
giao dich BDS xac nhan 1a khong dam bao
an toan phap ly cho nguoi tiéu dung, vi tinh
khong trung lap, tinh phy thudc vé kinh té
ctia san giao dich vao chu dau tu s& gay bat
lgi cho nguoi tiéu dung.

Pé bao vé quyén va loi ich cua cac bén,
BLDS nén duoc xem la B luat co ban va uu
tién dugc ap dung trude cac dao luat khac.
Nhitng van dé chua dugc quy dinh trong
BLDS s& bd sung vao BLDS trong thoi gian
téi, nham tao ra su théng nhét cho hé théng
phap luat. Bén canh do, thé ché cong chimg
cung cip dich vu cong vé phong ngira tranh
chap can dugc mé rong quyén ching nhan
toan bo cac giao dich vé BPS.

4. Dich vu cong vé phong ngira tranh chip
trong giao dich bit dong sin

Pé dam bao an toan trong giao dich
BBS, mdi quéc gia déu c6 nhimng bién phap
riéng. Xép cac qudc gia theo hé théng phap
luat, chtng ta c6 hai hé thong phéap luat chinh
la: hé théng phap luat Chau Au luc dia mang
tén “dan luat” (Civil law), con goi 1a hé
thdng phap luat Phap — Puc 1a hai qubc gia
dién hinh, va hé théng phap luat Anh — My,
con goi 1a hé théng phép luat Anglo-Saxon,
mang tén “thong luat” (Common law), con
goi la luat an 1€ (precendent). Trong hoat
dong bao dam an toan giao dich vé BPS,
mdi hé théng déu c6 nhimng nét tuong dong
cling nhu khéc biét riéng.

4.1. Hoat dong cong chirng tai cdc
quéc gia thugc hé thong din ludt

34 Khoan 5 Diéu 49 Dy thio LDD quy dinh: Viéc chuyén nhuong, cho thug, cho thué lai quyén st dung dat déi voi cac du
an kinh doanh BDS thong qua san giao dlch BbS theo quy dinh cta phéap luat vé kinh doanh BDS.

35 Dbidu 170 By luat Dan sy quy dinh quyén yéu ciu b01 thuong thlet hai - Chu s6 hiru, chii thé 6 quyén khéc dbi véi tai
san ¢6 quyén yéu ciu ngudi co hanh vi xam pham quyén s6 hitu, quyén khac ddi véi tai san bdi thuong thiét hai.
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Viét Nam hién da la thanh vién Lién
minh céng chimg qudc t& (UINL) tir nim
2013. Cac qubc gia va cac vung lanh thd
trong t6 chirc st dung van ban phap luét
1a ngudn luat chinh dé quan 1y xa hoi va 1a
“chuan muyc cho t6 chirc va hoat dong ctia co
quan nha nudce trong khi thuc hién nhi¢m vy,
chtric nang ctia minh™3, Mot s6 cac dic diém
chinh ctia cong chtng Latinh gom:

Thir nhdt, dic diém vé “Phong ngira
tranh chap” dong vai trd nén tang va xuyén
sudt cia hé théng cong chimg Latinh. Dé dat
duge muc tiéu nay, cac qudc gia trong hé
théng cam két nd lyc thuc hién cac hudng
dan ciia TO chic Lién minh cong chimng
quéc t& (UINL) nham dat dugc chuin muc
chung ctia van ban cong chung hay van ban
xéac thue (Authentic instrument) ma t6 churc
nay di khuyén nghi gdm nhiéu tiéu chuan®’.
Céc tiéu chuan nay di duoc noi luat hoa vao
Luat Cong chung nam 2014 va hién dang
duoc tiép tuc hoan thién tai Viét Nam.

Thir hai, dic diém vé tinh trung lap
khong phu thudc vao cac bén tham gia hop
dong, giao dich cua to chtic hanh nghé cong
chimg thudc hé thong cong chimg Latinh da
tao ra hi¢u qua cao cua van ban cong chung.
Theo bao cdo cia Lién minh cong chimg

qudc té: “O cac qudc gia thude hé thong cong
chimg La-tinh, loai tranh chap lién quan dén
cong chimg vién (CCV) gan nhu khong cd,
nhu tai Italia hay tai Han Qudc, chi co tir 1
dén 3 vu viée hang nam’,

Thir ba, CCV dugc Nha nude iy nhiém
cung cip dich vu cong 1a mét chire danh tu
phap, hanh nghé doc lap. CCV 1a ngudi “gac
cong”™®, hudng dan cho cac bén tham gia
giao dich thyc hi¢n dung loai giao dich va
n6i dung giao dich vé BDS theo nguyén tic
luat dinh (numerus clausus)* hay “nhiing
quyén do phap luat mic dinh™' hay “nguyén
tac phat sinh theo quy dinh cua luat™? dé cap
dén ¥ tuong rang chi nhing quyén tai san
duoc phap ludt cho phép modi duoc cong
nhan la quyén tai san, mot hé théng luat
tai san ap dat cac gidi han ddi véi cac bén
tu nhan khong dugc ty tao ra cic quyén tai
san méi. Hay “cac co quan c6 thdm quyén
khong dugc ty minh, vuot 1én trén luat phap
ma trao quyén hay ap dit nghia vu theo ¥ chi
ciia minh™?. Piéu nay gitp cho thi truong
BDS minh bach; gidam chi phi giao dich khi
cac bén tham gia tim kiém, xac minh thong
tin lién quan dén tai san giao dich. Nguyén
tac Luat dinh dugc nhiéu qubc gia Civil Law
ap dung. Thyc chat day chinh 1 chiic ning

36 Nguyén Thi Minh Ha (2006), “Vi tri cia viin ban quy pham phép luét trong hé théng phéap luat”, Tap chi Nha nudc va
Phap luat, S6 5, tr.35.

37 Xem thém Ninh Thi Hién, Vai trd cta hoat dong cong chimng trong tién trinh cii cach tw phap & Viét Nam hién nay,
https://vietnamnotary.org/nghien-cuu-trao-doi/vai-tro-cua-hoat-dong-cong-chung-trong-tien-trinh-cai-cach-tu-phap-o-viet-
nam-hien-nay.

38 Tac gia luge dich bai: Study on the definition of notarial authentic act and annex on costs truy cap ngay 1/9/2020
tu https://www.uinl.org/documents/20181/339555/ANM_CGK-11-1-EN-Acte+Authent.%2BCosts/6dd7b827-63d9-41d9-
868b-2856af50b105.

39 Trach nhiém ciia ngudi gic cdng (Gatekeepers) dugc phan biét theo nghia vu ma phap lut ap dat ddi voi cac “ngudi gic
cdng” nhim ngan chin hanh vi sai tréi, bing cach ching nhan chuyén biét cho nhiing giao dich dat yéu ciu, day 14 canh cong
ma ngudi gac cdng gitr. Theo Reinier H. Kraakman, Gatekeepers: The Anatomy of a Third-Party Enforcement Strategy, 2 J.
L. ECON. & ORG. 53 (1986).

40 Ngo Thu Trang (2018), Quyén dbi véi tai san — danh gia mirc do tiép can 1y thuyét vat quyén va nhiing vin d& dat ra,
https://moj.gov.vn, truy cap ngay 10/8/2022.

41 Pham Duy Nghia (2015), Gido trinh luat kinh &, Nxb. Cong an Nhan dan, tr.103.

42 Nguyén Nhat Thanh (2019), Quyén hudng dung trong Bo luat Dan sy Viét Nam, Grimaldi Michel va DS Vin Dai
(2019), B9 luat Dan sy mdi cua Viét Nam — Goc nhin Phap-Viét, Nxb. Héng Dtrc Hoi luat gia Viét Nam, tr.26.

43 Xem Nguyén Qudc Vinh (2013), Triét Iy nao cho viée sira ddi Bo luat Dan su?, http:/lapphap.vn/Pages/TinTuc/206973/
Triet-ly-nao-cho-viec-sua-doi-bo-luat-dan-su-.html, truy cép ngay 8/7/2022.
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cia cong chimg huéng dan ngudi dan thuc
hién dang phap luat ma do nguoi dan tu tra
tién theo gid an dinh cua Nha nudc.

Thir tw, dich vu cong chung 1a dich
vu cong. Nguoi dan c6 quyén yéu cau Nha
nude cung cap cac dich vu cong tdi thiéu,
vi du nhu sy an toan, mot trat tu phap luat
cong bang. Nha IllIOC pha1 cung cap cac
cong cu bao ho can thiét dé dan thuc hién
quyén ty do, moi truong sdng lanh manh,
tran ap toi pham, 1a nhiing gia tri cong can
thiét cho mot cudc sdng hoa binh ciia ngudi
dan. Nguoi dan nao, bat luan sang hén, déu
¢6 quyén yéu cdu Nha nudc cung cap nhiing
dich vu cong tdi thiéu nhu bao vé ho trudc
cac hanh vi pham phéap, tao cho ho mot moi
truong sdng On dinh, lanh manh dé ho phat
trién nhan cach cd nhan ciia minh*. Nha
nude khong thé ép bude ngudi dan sir dung
dich vu cong bang phuong thirc thoa thuan*
gia véi don vi cung cdp. Nha nudc phai luon
nang cao chat lwong dich vu cong théng qua
su chuyén nghiép, dugc dao tao tdt kem véi
chuén muc vé quy tac dao dirc cua nguoi truc
tiép cung cap dich vu cong. Thuc chit day 1a
cong chimg cung cip dich vu phap 1y dé bao
vé quyén va loi ich ctia ngudi dan.

4.2. Hoat dong cong chung tai cdc
quéc gia thong ludt

O cac nudc theo hé thong thong luat
(Common Law System), tién 1& phéap
(precedents) va an 1€ (case law) dugc xem
1a hinh thtrc phap ludt, song song ton tai voi
van ban quy pham phdp luat va tdp quan
phap*. Tién 1& phap 1 viéc lam luat cia
Toa an trong viéc cong nhan va ap dung
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cac nguyén tic mdi trong qua trinh xét xu.
Nhiing nguyén téc nay dong vai tro 1a diém
quy chiéu dé quyét dinh nhitng vu an sau
nay co cung tinh tiét hodc van dé phap 1y*.

Nha nudc cling st dung dich vu cong
vé c6ng ching trong viéce ph(‘)ng ngua tranh
chap lién quan dén giao dich vé BDS, nhung
cach thiét ké 1a khac nhau gifra cac qudc gia.

a) Hoat dong cong chung tai Vuong
quo”'c Anh

Tai Anh, dich vu cong ching chia thanh
nhiéu cap d. Cap do cao nhit 1a cac CCV
hoat dong theo md hinh cong chung Latinh,
1a dich vu cong dugce to chirc theo hinh thirc
cong ty Worshipful Company of Scriveners
of City of London*® c¢6 tru s¢ tai London,
con goi 1a CCV Scrivener, chi hanh nghé
duy nhét 1a CCV mét cach chuyén nghiép
trong bdi canh viéc chuan bj ching tir cﬁa
nhung nguoi khong chuyén nghiép b1 cam.
Phén 16n cac CCV scrivener cung cap mot
danh sach day du cac dich vu dé hd tro
khéach hang thyuc hién cac giao dich cua ho
tir dau dén cudi. CCV Scrivener 1a nhiing
ngudi dan dau trong linh vuc dich vu cong
chung trong cac giao dich, dac biét 1a giao
dich quéc té, kinh doanh xuyén bién gidi.
Hi¢n nay Cong ty Scrivener la thanh vién
ctia Lién minh cong chimg qudc té.

Cap d¢ thu hai, CCV 1a mot ludt su.
Hoat dong cua CCV & Anh va xt Wales
dugc quy dinh theo Pao luat Dich vu phap
1y 2007 (the Legal Services Act 2007). CCV
do Tong Giam muc Canterbury bo nhiém va
dugc quan 1y boi van phong Faculty. CCV
phai gia han chimg chi hanh nghé hang nim

44 Pham Duy Nghia (2004), Phap ludt va nhitng nhan t6 tich cyc ciia Nho gido, Nxb. Tu phap, tr.78.
45 Dicu 62 Dy thao LKDBDS quy dinh san giao dich BDS dugc thu phi dich vu cua khach hang c6 BDS dugc dua 1én san

giao dich BDS theo thda thuan.

46 Phan Nhét Thanh (Chu bién), Tap quan phép, Tién 1¢ phap va viéc da dang héa hinh thirc phap luat & Viét Nam, Nxb.

Pai hoc Quéc gia Thanh phé HS Chi Minh, 2017, tr.108.

47 Phan Nhat Thanh (2017) tldd, tr.109, d dan Bryan A. Garner (1999), Black’s Law Dictionary, West Group, pp.207,1195.

48 https://scrivener-notaries.org.uk/scrivener-notaries/.
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néu di tudn thu cac quy dinh.

Khi thyc hi¢n hanh vi cdng chiing, cac
luat su kiém nhiém CCV chi x4c thuc vé mat
hinh thtrc nhu: nhan dién dung khach hang,
xac dinh ding thoi gian, dia diém giao két
hop dong, ghi lai su kién phap 1y hodc thoa
thudn cua cac bén hodc y chi cia nguoi yéu
cau cong chimg, khong quan tim dén viéc
xac dinh tinh trang phap 1y cua dbi tuong
hop dong, khong can biét thoa thuan cé trai
phap luat, dao duc xa hoi hay khong, khong
chiu trach nhiém néu c6 diéu khoan nao d6
trong hop dong bat loi cho mot bén hoic
gay thiét hai cho nguoi tho ba. Trong khi
thuc hién cong chirng, nguoi thyuc hién cong
chimg khong c6 nghia vu phai tu van vo tu
va lam can bﬁ“mg loi ich cua cac bén; luat su
c6 thé tu van thién vi cho mot bén nao d6
hoic c6 thé tir chdi thyc hién cong ching néu
thay thu lao khong thoa dang. Mdi bén tham
gia hop ddng, dugc tro gitp boi ¢b van cua
minh, déu tim kiém loi ich riéng ctia minh
ma khong can quan tam that sy td&i thiét hai
cia ddi phuong. Do véy, nhitng hop dong,
van ban dugc lap va ching nhan badi nhiing
nguoi kiém thyc hién cong chung mang lai
su an toan phap 1y thap, khong dugc coi 1a
ching cur x4c thuyc, hién nhién trude Toa 4n,
khong co gia tri cudng ché thi hanh nhu mot
phan quyét cta toa 4n, vin ban cong ching
chi duoc coi 1a ngudn chimg ctr trude toa,
van can phai diéu tra x4c minh, co ty 1¢ tranh
chap xay ra nhiéu hon so vdi cac hé théng
cong chung khac®.

Dé phong ngira tranh chap, Vuong qubc
Anh con c¢6 Co quan chéng gian lan qudc
gia (the National Fraud Authority)* duoc

thiét 1ap bao gédm van phong chdng gian
1an nghiém trong (the Serious Fraud Office)
d6i voi gian 1an cé gid tri cao va phiic tap.
Trong pham vi giao dich BDS, nhom tiéu
chuan giao dich BPS quéc gia (National
Trading Standards Estate and Letting
Agency Team) nham bao vé ngudi tiéu
dung va doanh nghiép theo Pao luat dai ly
BDS 1979 (the Estate Agents Act 1979) va
DPao luat phi thué nha 2019 (the Tenant Fees
Act 2019). Nhém chiu trach nhiém chinh vé
quy dinh hoat dong cua dai ly BDS; gidm
sat hoat dong cua dai Iy BDS; cho phép co
quan phap ludt ban hanh cac 1énh cim va
canh bao d6i voi nhitng nguoi khong du diéu
kién tham gia hoat dong kinh doanh BDS;
giam sat ddi v6i cac ké hoach bdi thuong
cho nguoi tiéu dung; thanh tra vién va cac
co quan giai quyét tranh chap thay thé trong
linh vyc dai ly BDS dwa ra huéng dan va 1oi
khuyén cho cong chung, doanh nghiép va co
quan thyc thi vé hoat dong cua dai Iy BDS ¢
Vuong qudc Anh. ..

b) Hoat dong cong chirng tai Hoa Ky

CCV tai Hoa Ky khong phai 1a mot nghé
ddc 1ap véi danh xung chinh thure 1a CCV ma
don thuan chi 13 “Nguoi chirng nhan”2. Mot
ngudi dugc phép hanh nghé cong chimg voi
tu cach ca nhan va khong can phai thanh 1ap
T6 chic hanh nghé cong chimg. CCV ¢ Hoa
Ky chi chung nhan chir ky, khong chirg nhan
vé tinh x4c thuc hay hop phap cia ndi dung
van ban. Piéu nay c¢6 nghia 1a CCV ¢ Hoa Ky
chi xéc thuc chit ky trong van ban la ciia dung
nguoi ky thong qua cac chimg tir nhu ID, bang
14i xe, ho chiéu... va khéng quan tim dén noi
dung cia van ban. Cac bén giao dich tu chiu

49 Hoang thi Chung, Tim hiéu mé hinh céng chimg trén thé gidi va kinh nghiém tham khao cho Viét Nam, https:/moj.gov.

vn/tctecl/tintuc/Pages/kinh-nghiem-quoc-te.aspx?ItemID=8.

50 Mark Button, Chris Lewis, David Shepherd, Graham Brooks and Alison Wakefield, Fraud and Punishment: Enhancing
Deterrence Through More Effective Sanctions, Technical Report, January 2012, DOI: 10.13140/RG.2.1.4205.4804

51 https://www.nationaltradingstandards.uk/work-areas/estate-agency-team/.

52 Ngoc Linh, Nghé cong chimg & My, https:/plo.vn/nghe-cong-chung-o-my-post199348.html.
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trach nhiém vé tinh xac thuc hay hop phép cua
ndi dung van ban. Viéc cong chung chi dugc
thyc hién trong pham vi dia Iy ciia tiéu bang.

Nhin chung, theo m6 hinh cong chung
Anglo-Sacxong, luat su 1a ngudi cong ching
va cac bén hoan toan tuy do trong viéc giao
két hop dong. Luat su chi ching nhan vé
nhan than cta cic bén giao két hop dong,
chur khong chung nhan ndi dung thda thuan.
Trong truong hop c6 tranh chap, cac bén dwa
vu viée ra Toa 4n va quyét dinh ctia Toa an
theo 4n 1¢ s& 1a co so diéu tiét quan hé hop
dong. Hop ddng khi d6 thé hién twong quan
luc lwong gitta cac bén va muc dich cudi
cing cua hop dong khong phai 1a dam bao
tinh khach quan, vo tu ma 13 lam sao dé thu
loi ich dugc nhiéu nhéat. Chinh vi véy, hop
dong thuong din toi tranh chép va phai dwa
nhau ra Toa 4n dé giai quyét®.

Tai Hoa Ky, hop dong dugc soan thao
can cir vao an 1€ vi luat thanh vén trong linh
vuc hop dong kha han ché nén ngudn luit co
ban dé diéu chinh cho quan hé nay 1a an 16%.
Ludt su, tu van vién phap luat 12 ngudi dua ra
nhitng 101 tw van mot cach chi tiét va chinh
x4c nhat, dua trén sy ra soat va can chinh
ndi dung tr cac nguyén tic phap ly duoc
thtra nhan trong vo van cac an 1¢ khac nhau.
Diéu nay trai nguoc v6i hé thong Civil law,
khi ma tdm quan trong ctia phap luat thanh
van chiém wu thé hon so véi cac ngudn luat
khac. Néu trong mot giao dich, cac bén chua
du chi tiét hod cac noi dung quyén va nghia
vu ctia minh thi da c6 hé thdng cac quy dinh
ctia phap lut véi tinh phap 1y chic chin dugc
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thé hién qua rd rang trong cac dao lut va cac
van ban hudng dan chi tiét thi hanh®. Diéu
nay lam giam thiéu tranh chap trong cac hop
dong giao dich.

Tac gia Nguyén Minh Poan cho ring,
hé thdng phap luat Chau Au luc dia c6 ngudn
luat chu yéu 1 van ban quy pham phap luat
dugc hé thong hoa (phap dién hoa) cao vai
nhiéu vin ban c6 gia tri phap 1y cao nhu luit,
b luat. An 1& dugc ap dung rat han ché & cac
nuée Chau Au luc dia va khong c6 tinh rang
budc chinh thirc’. Do do, viéc chon mo hinh
cong chimg La-tinh tir ban dau, dong thoi
tiép tuc duy tri va phat trién 1 lya chon phu
hop voi diéu kién ctia Viét Nam hién nay.

5. Két luan

Vi muc tiéu “Hoan thién thé ché, chinh
sach vé dat dai theo hudng dong bd va phu
hop v6i thé ché phat trién nén kinh té thi
truong dinh hudng xa hoéi chu nghia, Viét
Nam can cé chinh sach phu hop véi timg
dbi tuong, loai hinh str dung dat dé khoi day
tiém ning, phat huy cao nhat gia tri ngudn
luc dat dai”’. Nha nudc can sta Luat Dat
dai, Luat Kinh doanh BDS theo nhiing tiéu
chi sau:

1) Luat Dt dai (sita d6i) can quy dinh
chi tiét cac quyén tz‘li san, quyén bé mit va
quyén phat trién gan voi QSDD nham dong
bd va chi tlet hoa cac quyén niy, ma quyén
tai san, quyen bé mat da duoc quy dinh
chung trong BLDS, va quyén phat trién da
dugc quy dinh riéng trong Luat Xay dung.
Tinh trang phap luat nhu vay 1a thiéu hé
thong, thiéu dong bd va thiéu thong nhat,

53 Phan Hoai Nam (2022), Chuyén d& “Cac mé hinh cong ching trén thé giqi hién nay”, Dé tai cip bd - B6 Tu phap
“Nghién clru xay dung nhitng dinh hudng chinh sach 16n phuc vu viéc stra doi b sung luat cong chirng”.
54 Vi Thi Lan Anh (2010), “Phap luat vé hop dong Hoa Ky va nhiing diém khac biét co ban so vdi phap ludt Viét Nam”,

Tap chi Luat hoc, s6 12/2010, tr.11.
55 Phan Hoai Nam (2022) tldd

56 Truong Dai hoc Luat Ha Noi, Gido trinh Iy ludn chung v& Nha nuéc va Phap ludt, Nxb. Tu Phép, tr.346.
57 Nghi quyét so 18-NQ{TW ngay 16/6/2022, Hoi nghi lan thir nam Ban chap hanh trung wong Pang khoa XIII vé “Tiép
tuc do6i mai, hoan thién thé che, chinh sach, nang cao hiéu lyc, hiéu qua quan ly va st dung dat, tao dong luc dua nudc ta tré

thanh nudc phat trién co thu nhéap cao”.
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dan dén nhiéu khoang tréng phap luat va cac
khoang xung dot phap luat. Cac quyén nay
luén gin véi QSDD, khi duoc quy dinh cu
thé trong Luat DAt dai mdi c6 thé vira bao vé
duoc quyén va loi ich cua nguoi str dung dit,
va vira bao vé€ dugc thu ding, thu du tr dat
cho ngéan sach nha nudc.

2) Quy dinh vé hang hoa BDS nén
léy Luét DAt dai va Luat Nha ¢, Luat Lam
nghiép nim 2017 va cac Luat khac vé tao
1ap va quan 1y cac tai san khac gan lién véi
dat dé 1am géc. Kinh doanh BBS la mot hoat
dong thuong mai, khong can c6 luat riéng
ma chi can mot Nghi dinh cua Chinh phu
quy dinh mét sb dic diém riéng trong kinh
doanh BDS, cac quy dinh chung can cin ctr
vao quy dinh cua BLDS, Luat Thuong mai,
Luat Dat dai, Luat Dau tu, Luat Nha ¢, Luat
Xay dung, Luat Lam nghiép, va cac luat vé
tao 1ap va quan 1y cac tai san khac gan lién
voi dat.

3) Khong nén tao ra nhitng hang hoa
khac biét theo huéng uu tién cho cac chu
dau tu dan dén nguoi tiéu dung mua, nhan
chuyén nhuong hang héoa BDS ma khong
dam bao duogc tinh thanh khoan.

4) Khong nén tao ra ndi dung giao
dich va ndi dung, hinh thuc cua hop dﬁ‘)ng
giao dich BDS khac biét vdi cac quy dinh
ctia BLDS, sy khac biét vé giao dich va
hop dong giao dich BDS s& gay ra xung dot
phap luat ning né trong hé thdng phap luat
Viét Nam.

5) San giao dich BDS 1a mét dich vu
do khu vuc tu nhan cung cép, ludn gin voi
nhoém loi ich chi dau tu du 4n - san giao
dich, hau nhu khong hudng ti co ché bao
vé quyén vao loi ich cua ngudi tiéu dung.
San giao dich c¢6 chirc ning cung cip thong
tin nhu mot dich vu tu nhan, va viéc giao
dich qua san giao dich BDS cin nang cip

dé dam bao tinh cong khai, minh bach trong
cac giao dich du an cung cdp hang hoa BPS.
Cong chung 1a hoat dong dich vu cong dam
bao co so phép ly chat ché cho moi giao dich
BDS, gitip nguoi dan hiéu biét rd phap luat
khi tham gia vao giao dich BDS, dong thoi
ciing tao ra nguon thong tin cong khai, minh
bach cho céc giao dich da thanh cong. Chire
ning cung cip dich vu tu vé thong tin ciia
cac san giao dich BDPS khong thé thay
thé chirc ning cung cip dich vu cong cia
Cong chirng trong cac giao dich BPS, nhit
la cac giao dich BDS cua cac du an dau tu
phat trién BPS chira dung nhiéu rai ro phap
ly. Kinh nghiém ctia cic nude trén thé gioi
dd cho thay rd diéu nay va Viét Nam nén
hoc tap dé quan 1y tot hon thi truong BDS
con dang yéu kém nhu hién nay. Dé dam bao
an toan phap 1y cho giao dich vé BPS, Piéu
28 Du thao LD (sita doi) da quy dinh giao
dich vé¢ QSDP dugc cong ching, va khong
c6 BPS nao khong gan lién véi dat.

6) Trong moi hoat dong cia xa hoi,
trong d6 co hoat dong thuong mai, Nha nudc
phai tim mot co ché phap 1y ¢6 hiéu qua dé
moi ngudi dan thyc thi ding phap luat, dong
thoi co ché nay ciing gitp nguoi dan bao vé
quyén va loi ich ctia minh. Cong chimg 14 to
chuc phéap ly phu hop vi la bén thur ba doc
lap vé lgi ich voi hai bén giao dich BDS.
Nguoi dan tham gia giao dich BPS ty chi
trd cho dich vu cong chung, va dugc cong
chimg huéng dan trong thanh 1ap cac hop
ddng giao dich.

7) Cai thién dugc nhitng vi¢c trén 1a
Nha nudc dang hudng dén viée “quan tri
quéc gia hién dai, hiéu qua; dap ung yéu
cau phat trién dat nudc nhanh, bén virng,
tré thanh nudc phat trién, c6 thu nhap cao
theo dinh hudng xa hoi chu nghia vao ndm
20457% m

58 Nghi quyét s6 27-NQ/TW ngay 09/11/2022, Hoi nghj lan thir sau Ban chép hanh trung wong Dang khéa xiii vé tiép tuc
xdy dung va hoan thién Nha nudc phap quyéen xa hdi chu nghia Viét Nam trong giai doan moi.
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Tém tit:

Du thédo Luat Kinh doanh bat dong san (stra d6i) duoc ky vong
s& khic phuc nhirng bét cap, vuéng mic cia phéap luat hién hanh,
dam béao va nang cao hon nita hi¢u luc thuc thi quy dinh cua phap
luat vé kinh doanh bat dong san. Trong bai viét nay, cac tac gia
phan tich mét s6 quy dinh trong Dy thao Luat Kinh doanh bt
d6ng san (sira d6i) nhim hoan thién cac quy dinh nay va gop phan
tao sy thong nhat voi cac ludt chuyén nganh quan trong khac nhu
Luat Dat dai, Luat Nha ¢ va cac lut khac.

Abstract:

The draft Law on Real Estate Business (amendment) is expected to
be able to tackle those shortcomings and obstacles of the existing
law, ensure and further improve the enforcement of the provisions
of the laws on real estate business. Within this article, the author
provides discussions and comments on a number of provisions of
the draft Law on Real Estate Business (amendment) to improve
these regulations and also the consistency with other important spe-
cialized laws such as the Law on Land, the Law on Housing and
other relevant ones.

Trai qua gan 8 nam thi hanh, Luat Kinh
doanh bat dong san (KDBPS) nim 2014
da thé hién duoc st ménh, vai tro va tam
quan trong trong viéc diéu chinh mot linh
vuc rong, anh huong dén nhiéu mat doi séng
ciia cac ca nhan, to churc. Viée thuc thi cac
quy dinh cua Luat KDBDS nam 2014 da thu
dugc nhiéu két qua, gbp phan quan 1y thi
truong bit dong san phat trién 6n dinh, lanh
manh hon'. Tuy nhién, véi tinh hinh phat
trién kinh té - xa hoi néi chung va linh vuc
kinh doanh bat dong san néi riéng nhu hién
nay, mot sé quy dinh ctiia Luat KDBPS nim
2014 da khong con phu hgp cling nhu bdc

16 mot s bat cap lam giam hiéu luc ap dung
cuia van ban quy pham phép luat nay. Vi vay,
Chinh phu da chu truong phan cong B§ Xay
dung chu tri, phéi hop véi cac B9, nganh
lién quan t6 chirc nghién ciru sira doi toan
dién Luat KDBDS nam 2014. Hi¢n nay, Dy
thao Luat KDBDS (sita doi)? da dugc dang
tai dé 1ay v kién rong rii cta toan thé nhan
dan va cac chuyén gia, cac nha khoa hoc.
1. Su khong thong nhit trong sir dung
thuat ngir phap ly

Duy thao Luat KDBDS (stta doi) chua co
su théng nhét vé viéc st dung thuat ngtr “du
an bat dong san” va “du an kinh doanh bat

1 T& trinh Dy thao Luat Kinh doanh bit dong sin (stta d6i) ciia B Xay dung, tr.2.
2 Du thao Luét Kinh doanh bat dong san (stia d6i) ngay 05/04/2023 - Dy théo Luat.
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dong san”. Cu thé: “du 4n bat dong san” la
thuat ngir phap 1y dugc dinh nghia tai khoan
2 Piéu 3 ctia Dy thao Luat va duoc dé cap
110 1an trong hau hét cac chuong; con “du
an kinh doanh bét dong san” dugc sir dung
5 1an thé hién qua cac diéu luat nhu Piéu 18
Trach nhiém cta chi dau tu du 4n kinh doanh
bat dong san, Piéu 88 Xir Iy vi pham, Piéu
89 Trach nhiém quan 1y nha nudc vé kinh
doanh bit dong san cua cic co quan trung
wong, Diéu 90 Trach nhiém ciia Uy ban nhan
dan tinh, thanh phd truc thudc trung vong.

Vi vdy, Dy thao Luat KDBPS céan ra
soat va su dung thong nhat thuat ngir “du an
bat dong san” trong toan bd van ban, tranh
gay nham 14n va ap dung phap luat thiéu
thong nhét giita cac diéu luat cling nhu dbi
v6i cac van ban phap luat khac (Luat Dat
dai, Luat Pau tu chi st dung thuat ngtr “du
an bat dong san”).

2. Khai niém “duy 4n bt dong san”

Khoan 2 Diéu 3 Dy thao Lut giai thich
“du 4n bat dong san” nhu sau:

“Du 4n bat dong san 1a dy an co6 str dung
dat dugc co quan nha nude c6 thim quyén
chap thuan theo quy dinh phap luat dé dau
tu xay dung céc loai nha ¢, cong trinh xay
dung, ha téng k¥ thuat, bao gém:

a) Du an dau tu xay dung nha ¢, du an
dau tu xay dung khu d6 thi va dy 4n dau tu
xay dung c6 cong nang phuc vu hon hop.

b) Du an dau tu x4y dung ha ting k¥
thuat, khu cong nghi¢p, cum cong nghiép,
khu ché xuét, khu cong nghé cao.

¢) Dy 4n dau tu xdy dung cong trinh
dan dung khong thudc quy dinh tai diém a,
b khoan nay”.

Khai niém trén cho théy pham vi du an
bat dong san rat rong, bao gém ca cac du an
khong c6 muc tiéu huéng dén hoat dong kinh
doanh bat dong san, tuc 1a cac dy an khong
mua ban, khong chuyén nhuong, khong cho
thué nha hay cong trinh xay duyng, ma chi
nham tao co s& vat chit dé kinh doanh dich
vu hodc phuc vu san xuét nhu xay dung trang
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trai chan nudi, canh tic hoa mau,... Diéu
nay dan dén cac du 4n xay dung khong c6
ban chit kinh doanh bat dong san van phai
tuan thu cac quy dinh cia Luat KDBDS.

Vi vy, cac tac gia kién nghi stra doi
khai niém “du 4n bat dong san” tai Du thao
Luat theo hudng loai trir nhiing du an dau tu
xay dung chi nham tao co s& vat chat dé kinh
doanh dich vu hodc phuc vu san XUuét.

3. Piéu kién ciia t6 chirc, cA nhan kinh
doanh bat dong sin

Khoan 1 Diéu 10 Dy thao Luat quy dinh
t6 chtrc, c4 nhan khi tham gia hoat dong kinh
doanh bat dong san phai tuan thi cac diéu
kién nhét dinh thi méi dugc hoat dong trong
linh vuc nay, bao gdm:

“a) Phai thanh 18p doanh nghi¢p theo
quy dinh ctia phap luat vé doanh nghiép
hoac hop tac xa theo quy dinh cua phép luat
vé hop tac xa (sau day goi chung la doanh
nghiép); c6 nganh nghé kinh doanh bat dong
san, tror truong hop quy dinh tai khoan 2
Diéu nay;

b) C6 day du ning luc hanh vi dan su
khi xac 1ap, thuc hién quyén, nghia vu dan
su. Khong trong thoi gian dang bi cam, dinh
chi, tam dinh chi hoat dong theo quy dinh
phap luét hodc theo quyét dinh ctia co quan
nha nude c¢6 tham quyén hoic trong thoi gian
thuc hién thu tuc pha san, giai thé t6 chirc;

¢) P6i véi truong hop nha dau tu duge
Iira chon, cong nhan, giao lam chu dau tu dy
an bat dong san theo quy dinh ctia phap luat
thi phai c6 von thudc sé hitu cia minh dé
thuc hién dy an khong thap hon 20% tong
vbn dau tu d6i véi du an ¢6 quy mé st dung
dat dudi 20 ha, khong thap hon 15% tong
vbn dau tu d6i véi du an ¢6 quy mé st dung
dat tir 20 ha tr¢ 1én va phai bao dam kha ning
huy dong von dé thuc hién dy an dau tu.

Chu dau tr dy an bat dong san trong qué
trinh thuc hién du 4n bt dong san phai dam
bao duy tri ndng lyc tai chinh dé thuc hién
dy 4n dau tu”.



Diém b cia quy dinh trén 1a diéu kién
thong thuong nhu nhitng nganh nghé kinh
doanh khac, khong co6 tinh dac thu cua mdt
nganh nghé kinh doanh c6 diéu kién. Dbi
voi diém c: diu kién vé& von nay dugc hiéu
rang néu doanh nghiép khéng co hoat dong
dau tu du an bat dong san thi doanh nghiép
kinh doanh bdt déng sdn khong phai dap tng
diéu kién, tic day khong phai 1a diéu kién
ap dung dé mot doanh nghiép duoc gia nhap
vao linh vuc kinh doanh bét dong san. Do do,
day khong phai 13 ban chét cta diéu kién kinh
doanh. Mit khac, diéu kién lién quan dén ning
luc tai chinh cua chu dau tu du 4n bat dong
san di duoc phép luat dat dai quy dinh. Cu
thé: Khoan 2 Diéu 14 Nghi dinh 43/2014/ND-
CP quy dinh chi tiét thi hanh mot s6 didu cia
Luat Dat dai quy dinh: “2. Piéu kién vé ning
luc tai chinh dé bao dam viéc sir dung dat theo
tién do cta dy an dau tu duoc quy dinh nhu
sau: a) Co von thude sé hitu ciia minh dé thuc
hién dy an khong thap hon 20% tong mirc dau
tu d6i v6i du an ¢ quy mo sur dung dat dudi
20 héc ta; khong thip hon 15% tong muc dau
tu d6i voi du 4n c6 quy mé sir dung dat tir 20
héc ta tro 1én. b) C6 kha nang huy dong vén
dé thuc hién dy an tir cac t6 chire tin dung, chi
nhanh ngan hang nude ngoai va cac tb chic,
canhan khac”. Do do, Du thao Luét khong can
thiét phai quy dinh lai diéu kién nay. Ngoai ra,
trong truong hop nha dau tu thyc hién dy an
¢ dé nghi Nha nudc giao dét, cho thué dat,
cho phép chuyén muc dich sir dung dét thi
phai thuc hi¢n thu tuc ky quy hoac pha1 co
bao lanh ngan hang vé nghia vu ky quy dé bao
dam thuc hién céc du an nay theo quy dinh tai
Dicu 43 Luat Pau tw nam 2020°. Quy dinh ky
quy hoac c6 bao lanh ngan hang vé nghia vy
ky quy cta Lut Dau tur cling 14 diéu kién vé
nang lyc tai chinh cta chu dau tu du an bat
dong san phai tuan thu, tuy nhién, cach quy
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dinh tai diém ¢ khoan 1 Piéu 10 ctua Dy thao
Luat KDBDS (stra doi) néu trén khong dé cap
hay dén chiéu dén quy dinh nay.

Vi vay, cac tac gia dé xuit bo quy dinh
diéu kién cua t6 churc, ca nhan kinh doanh
bat dong san tai diém b, diém ¢ Diéu 10 cua
Du thao Luat.

4. Quy dinh hop ddng kinh doanh bit
dong san khong bit budc phai thwe hién
cong chirng, chirng thue

Céch quy dinh cta Du thao Luat cho
thiy thiéu co so phép 1y bao quat dé yéu cau
céc chii thé tham gia giao dich ké khai ndp
thué cho Nha nudc, dang ky bién dong, sang
tén quyén so hitu tai san, quyén sir dung dat
theo quy dinh.

Cu thé 14 khoan 3 Diéu 45 Dy thao Luat
quy dinh hop dong kinh doanh bét dong san,
hop déng kinh doanh dich vu bAt dong san
khong bét budc phai cong chimg, ching thuc:
“Hop dong kinh doanh bat dong san, hop
déng kinh doanh dich vu bat dong san duogc
l1ap thanh van ban. Viéc cong ching, ching
thuc hop dong do cac bén thoa thuan; trir hop
dong mua ban, thué mua nha &, cong trinh
xay dung va hop dong chuyén nhuong quyén
str dung dat ma cac bén tham gia giao dich 1a
t6 chuc, ca nhan quy dinh tai khoan 2 Piéu
10 cua Luat nay thi phai cong chung hodc
ching thuc”. Theo d6, khoan 2 Piéu 10 dé
cap cac chu thé sau: “a) Co quan, 6 chirc thuc
hién ban nha, cong trinh xdy dung, chuyén
nhuong quyén st dung dat do pha san, giai
thé, chia tach theo quy dinh cua phép luét;
b) Co quan, t6 chtc thuc hién ban, chuyén
nhuong, cho thué, cho thué¢ mua bét dong san
la tai san cong theo quy dinh cua phap luat; c)
T6 chte tin dung, chi nhanh ngan hang nuéc
ngoai, cong ty quan ly tai san ciia cac to chirc
tin dung (AMC), cong ty quan ly tai san cua

3 Theo khoan 2 Diéu 26 Nghi dinh 31/2021/ND-CP quy dinh chi tiét va huéng dan thi hanh moét s6 diéu ctia Luat Dau tu:
Mtic bdo dam thuc hién dy dn dau tu dugc tinh bing ty 1é phan tram trén von du tu cta dy dn ddu tu theo nguyén tac lay
tién tiing phan nhu sau: d6i véi phin von dén 300 ty dong, mtic bao dam 1a 3%; ddi v6i phan von trén 300 ty dong dén 1000
ty dong, muic bao dam la 2%; d6i véi phan von trén 1.000 ty dong, miic bao dam la 1%.
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cac to chire tin dung Viét Nam (VAMC) thuc
hién ban nha, cong trinh xay dung, chuyén
nhuong quyén st dung dét, chuyén nhuong
du 4n bt dong san dang dugc dung bao lanh,
thé chap dé thu hoi ng theo quy dinh ctia phap
ludt; d) T6 chire, ca nhan ban nha, cong trinh
xdy dung, chuyén nhuong quyén sir dung dat
theo quyét dinh ctia Toa 4n, ciia co quan nha
nude c¢6 tham quyén khi giai quyét tranh chép,
khiéu nai, to céo; d) T chirc, ca nhan ban,
cho thué, cho thué mua nha, cong trinh xay
dung thudc quyén sé hiru hop phép, chuyén
nhuong, cho thué, cho thué lai quyén su dung
dat thuoc quyén sir dung hop phép ctia minh;
e) T6 chrc, ca nhan ban, chuyén nhugng, cho
thué, cho thué mua bat dong san do minh dau
tu xdy dung ma khong phai 1a dy 4n dau tu
xdy dung bat dong san dé kinh doanh theo
quy dinh cua phap luat; g) T6 chirc, ca nhan
mua, nhan chuyén nhuong bat dong san theo
cac truong hop quy dinh tai cac diém a, b,
¢, d, d, e muc nay dé su dung”. Trong khi
d0, khoan 1 Diéu 57 Dy thao Luat quy dinh:
“Chu dau tu ban, cho thué mua nha &, cong
trinh xay dung hinh thanh trong tuong lai va
chuyén nhuong, cho thug, cho thué lai quyén
str dung dat da c6 ha tang ky thuat trong du an
bét dong san phai thuc hién giao dich thong
qua san giao dich bat dong san theo quy dinh
cua Luat nay”.

Nhu vay, theo khoan 1 Piéu 57 Dy thao
Luat, c6 nhitng giao dich khong bat budc
thong qua san giao dich bat dong san va ciing
khong bét budc cong chimg, ching thuc theo
khoan 3 Diéu 45 Dy thao Luat. Trong khi
d6, khoan 5 Diéu 61 Du thao Luat quy dinh:
“Truong hop bat dong san thudc dién quy
dinh tai khoan 1 Piéu 57 Luat nay thi gidy xac
nhan giao dich qua san 13 co so dé cac chu thé
tham gia giao dich ké khai np thué cho Nha
nudce, dang ky blen dong, sang tén quyén so
hitu tai san, quyén sir dung dat theo quy dinh
Luat nay va cac luat khac c6 lién quan”. Nhu

vay, cac trudng hop khong bat bude giao dich
qua san giao dich bat dong san va ciing khong
bét budc cong ching, chimg thuce thi chua c6
co sO nao dé cac chu thé tham gia giao dich
ké khai ndp thué cho Nha nudc, dang ky bién
dong, sang tén quyén s& hitu tai san, quyén sir
dung dat theo quy dinh.

Vi vay, cac tac gia kién nghi khoan 3
Diéu 45 Du thao Luat nén quy dinh theo
hudng: Truong hop giao dich thuc hién qua
san giao dich bat dong san thi hop dong kinh
doanh bit dong san khong bit budc phai
cong chung, chung thuc; truong hop khong
giao dich qua san giao dich bat dong san thi
hop ddng kinh doanh bat dong san phai thyc
hién cong chirng, ching thuc.

5. Quy dinh vé cung cip thong tin vé bat
dong san da diéu kién dwoc dwa vao kinh
doanh ciia san giao dich bat dong san

Mot trong nhitng diém méi dang cha ¥
ctia Du thao Luat 13 ¢6 02 loai giao dich bat
dong san bt budc phai tién hanh thong qua
san giao dich bat dong san dé dam bao, ting
cudng tinh minh bach, kiém soat va chéng
duoc “loi ich nhom” ciia mot sé chu dau tu,
san giao dich bat dong san, nguoi dan khi
cb tinh lién két giao dich ngdm nham “trén
thué” hay dau co lam ling doan thi trudng?,
d6 1a (i) chu dau tu ban, cho thué mua nha &,
cong trinh xay dung hinh thanh trong tuong
lai va (ii) chuyén nhuong, cho thué, cho thué
lai quyén st dung dat da co ha tang ky thuat
trong dy an bat dong san. Vi vay, Du thao
Luat cling quy dinh vé nodi dung hoat dong,
trach nhiém cia san giao dich bat dong san
trong viéc cung cap thong tin vé bat dong
san du diéu kién duoc dua vao kinh doanh.
Cu thé: khoan 2 Diéu 61 Dy thao Luét quy
dinh “niém yét, cung cdp cong khai thong
tin vé bat dong san di diéu kién duoc dua
vao kinh doanh cho cac bén tham gia c6 nhu
cau giao dich” 1a mot trong nhiing ndi dung
hoat dong cua san giao dich bat dong san.

3%

chinh-phu- g1u quan diem- glao dich-bat-dong-san-phai-qua-san- 1185500. ldo, truy cip ngay 10/06/2023
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Khoan 2 Piéu 63 Dy thao Luat quy dinh san
glao dich bat dong san c6 nghia vu “cung
cap day du, trung thuc hd so, thong tin vé
bét dong san va chiu trach nhiém vé hd so,
thong tin do minh cung cap”.

Tuy nhién, quy dinh hién hanh chi méi
dung lai ¢ tinh chung chung, chua 13 rang
cu thé. Vi vy, cac tac gia dé nghi can lam
r0 hon trong Dy thao Luat vé thoi han cung
cap thong tin, nhitng thong tin vé bat dong
san duoc cung cap gom nhiing thong tin gi,
hiéu lyc phép ly cua cac loai thong tin nay,
thoi han hi¢u lyc cua thong tin da dugc cong
bd hodc cong khai, néu c6 su khac nhau gitra
cac loai thong tin thi can lam rd thong tin
¢6 hiéu luc cao nht, thong tin chinh thong.
Trong d6, can thiét bd sung cu thé nghia vu
clia san giao dich bat dong san phai cung cép
thong tin d6i véi ban quy hoach 1/500 va
thiét ké co so (thiét ké kién trac, thiét ké dién
nudc) dé khic phuc tinh trang tranh chép vi
Iy do thiét ké, khong dung, khong hiéu vé
dién tich, chd dé xe, cong ning, muc dich
st dung cac phan trong cong trinh xay ra rat
thudng xuyén giita chu dau tu va nguoi dan
mua nha chung cu®. Pong thoi, can bd sung
che tai xu ly trong trudng hop khong cung
cap, cham tré cung cap hoic cung cap khong
trung thuc ho so, thong tin vé bat dong san
cho chu thé co quyén. C6 nhu vay, hoat dong
cung cip thong tin théng qua san mai phat
huy duoc hiéu qua l1a kénh thong tin an toan,
kip thoi va bao dam tinh kha thi trong thuc
tién ap dung.

6. Tinh théng nhit giita Dy thao Luit
Kinh doanh bat dong san (siza doi) va Dy
thao Luat DAt dai (sita déi)

6.1. Vé chii thé hé gia dinh sir dung dit

Dy thao Luat it dai (sira d6i)® dang
hudng toi bo ddi tugng sir dung dat 1a ho gia
dinh. Do d6, cac tac gia kién nghi Dy thao

BAN VE DU AN LUAT

Luat KDBBS (stra ddi) ciing nén bo chi thé
ho gia dinh dé théng nhit trong viéc thuc
hién va ap dung phap luat.

6.2. Vé quyén sir dung dit ciia cd nhéin
nwdc ngoai

Trude day, Luat KDBDS ndm 2014 quy
dinh c4 nhan nudc ngoai dugce thué cac loai
bat dong san dé su dung, dugc mua, thué,
thué mua nha ¢ theo quy dinh cta phap luat
vé nha & (khoan 2 Piéu 14) va quy dinh tiép
tuc duogc duy tri tai khoan 1 Piéu 16 Dy thao
Luat KDBDS (sita déi) nhu sau: “Ca nhan
nude ngoai dugc mua nha & theo quy dinh
cua phap luat vé nha & dé st dung, dugc thué
nha & dé sir dung”. Theo do, Piéu 159 Luét
Nha & nam 2014 quy dinh c& nhan nudc
ngoai dugc so hitu nha ¢ tai Viét Nam thong
qua hinh thtrc dau tu xay dung nha & theo
du an tai Viét Nam va mua, thué mua, nhan
tang cho, nhan thira ké nha & thuong mai
trong du 4n dau tu xay dung nha ¢. Nhu vay,
Dy thao Luat KDBBS (sira doi) thira nhan
quyén s hitu nha ¢ cua ca nhan nudc ngoai.
Tuy nhién, Dy thao Luat Dat dai (sita doi)
hién khong ghi nhan ¢4 nhan nudc ngoai la
ddi tuong dugc su dung dat tai Viét Nam.
Sy méu thuan nay dan dén hé qua 1a c4 nhan
nudc ngoai du dugc phép luat kinh doanh
bat dong san, phap luat nha ¢ thira nhan
quyén so hiru nha ¢ trong du 4n xay dung
nha ¢ nhung ho khong duoc phap luat dat
dai cong nhan quyén st dung dat. Diéu nay
cling trai v6i quy dinh tai khoan 1 Diéu 14
Dy thao Luat KDBPDS (stra d6i): “Viéc mua
ban nha ¢, cong trinh xay dung phai gin vai
quyén sir dung dat”.

Vi vay, cac tac gia kién nghi can ra soat
hai Dy thao luat nay de thong nhat quy dinh
vé quyén s& hiru nha ¢ gin lién voi dat cua
c4 nhan nude ngoai, tranh sy chong chéo va
mau thuin phép luat nhu hién nay m

5 Diang Thi Kim Ngén, “Mot s gop y hoan thién du 4n Luét Kinh doanh bét dong san (sta d6i)”, http://tapchimattran.vn/
thuc-tien/mot-so-gop-y-hoan-thien-du-an-luat-kinh-doanh-bat-dong-san-sua-doi-52308.html, truy cip ngay 10/06/2023.

6 Du thao Luat Dét dai (stia d6i) ngay 08/04/2023.
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Tém tit:

Huéng dén dam bao an toan phap ly trong giao dich bat dong san
ma phap luat budc phai cong chirng, ching thuc, tac gia cta bai
viét nay néu thye tién xét xir cic vu an dan su lién quan dén giao
dich bAt dong san mang tinh phé bién nhu: Giao dich dan sy lién
quan dén bt dong san vo hiéu do gia tao hodc gia mao, giao dich
lién quan dén tai san chung 1a bat dong san cua vo chong do mot
bén vo chéng thuc hién va trach nhiém bdi thuong thiét hai cta cac
duong sy khi vian ban cong ching bat dong san vo hiéu. Trong do
tac gia tap trung phan tich quy dinh cua phap luat hién hanh vé m01
ndi dung can dé cép, ) minh hoa vu 4n cy thé Ve qué trinh giai quyét
tranh chap cua cac cap toa an; chi ra nhiing tdn tai, bét cdp va dua
ra quan diém nham gop phan dé moi giao dich lién quan dén bét
dong san tai Viét Nam minh bach va an toan.

Abstract:

With an aim to assure legal safety in real estate transactions
where it is required by law for public notarization and public
certification, the author provides discussions of the practical
performance of civil trials related to real estate transactions, such
as: civil transactions related to immovable property due to forgery
or falsification, transactions involving jointly-owned real estate
by spouses, and the liability of notary public organizations for
damages resulting from invalid notarizations. In which, the author
focuses on analyzing a number of provisions of the current law on
each content to be mentioned, illustrating specific cases about the
dispute settlement process of courts at all levels, and highlighting
existing issues and gaps between theory and practice, the article
ultimately aims to promote transparency and safety in all real
estate transactions in Vietnam.

1 Giao dich dén sy lién quan dén bat dong
san vo hiéu do gia tao

Giao dich dan sy (GDDS) gia tao la giao
dich dugc xac lap nham che diu giao dich
c6 that khac. Trong giao dich gia tao cac chu
thé khong c6 y dinh xac 1ap quyén va nghia
vu voi nhau. Quy dinh ctia B ludt Dan su
(BLDS) nam 2005 va BLDS nam 2015 vé
GDDS vo0 hi¢u do gia tao khong c6 sy khac
biét dang ké vé viéc nhan dién va hudng giai
quyét'. Thuc chét, khi tham gia GDDS binh

thuong cac bén cung thé hién y chi that su,
con GDDS gia tao chi nham che ddy ¥ chi
khong that ctia cac chu thé. Hay néi cach
khéac, GDDS gia tao la giao dich dugc xac lap
khong that, nham che gidu ¥ chi that caa cac
chu thé. Do d6, GDDS gié tao 1a giao dich ma
cac chu thé khong c6 y dinh thiét 1ap quyén
va nghia vy véi nhau, ndi dung cua giao dich
gia tao ciing khong thé hién y chi dich thuc
cua cac bén, ma cac bén tao ra giao dich gia
tao chi nham che day mdt giao dich khac. Co

1  Xem Diéu 129 Bo luat Dan sy ndm 2005, Diéu 124 Bo luat Dan sy ndm 2015.
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thé noi: “Giao dich gia tao la giao dich ma
¥ chi dugc biéu dat ra ngoai khac voi y chi
dich thuc va ¢6 ton tai su khac biét gitrta két
qua thuc té d3 thuc hién giao dich so vdi muc
dich cuia GDDS dugc xac lap™.

Theo quy dinh cia BLDS, GDDS v6 hi¢u
do gia tao c6 hai loai: “Giao dich dugc xac
1ap nham che gidu mot GDDS khac. Cac bén
thoa thuan ky hai hop ddng vé mot d6i tuong;
tuy nhién, mot hop dong co gia tri phap 1y,
con hop dong thir hai khong phat sinh quyén
va nghia vu cta cac bén. GDDS nham trén
tranh nghia vu v6i nguoi th ba. Nham trén
tranh nghia vu tra ng hoac tron tranh thi hanh
an dan sy, bén c6 nghia vu dinh doat tai san
cho ngudi khac dé khong con tai san tra no
hodc thi hanh an™. Nhu vay, GDDS gia tao
chi mang tinh hinh thirc, muc dich xac lap
giao dich dé nham che gidu mot giao dich
khac hodc trén tranh nghia vu véi ngudi thir
ba, khong thé hién dung y chi dich thuc cua
cac bén. Mic du vdy, © Khong phai bat ctr
mot su thé hién ¥ chi gid tao nao ciing déu
la giao dich gia tao ma chi nhiing giao dich
cac bén chu thé co sy thong dong voi nhau tir
trudce khi tham gia giao dich mai 1a giao dich
gia tao, vi vay dé dam bao giao dich tuan thu
dung quy dinh phap luat va bao vé quyeén loi
ctua nguoi thir ba ngay tinh thi giao dich gia
tao bi vo hi¢u, con giao dich bi che giéu van
c6 hiéu Iyc™. Véan @€ dit ra a khi hai bén xéc
lap GDDS gia tao ma hop dong c6 sy chimg
nhan cua cong ching vién (CCV) thi cac bén
phai chiu trach nhiém phap 1y nhu thé nao?
Chung t61 xin néu vi du nhu sau:

“Hop dong chuyén nhuong quyén sir
dung dat (QSDP)” ngay 16/12/2014 c6 nodi
dung: Ong H6 Van H chuyén nhuong cho
ong Nguyén Thanh N, ba Lé Thi Kim L dién
tich 1.207,6m* dat thudc thira 96, t& ban do

THUC TIEN PHAP LUAT

s6 12, xi Long Théi, huyén Nha Bé, Thanh
phé H6 Chi Minh véi gia 200.000.000 dong
c6 cong ching cta Van phong Cong ching
Q , Thanh phé Hd Chi Minh; viéc giao va
nhan s6 tién néu trén do hai bén tu thyc hién,
khéng ¢ sy ching kién cuia CCV. Ong H xéc
dinh that sy gia chuyén nhuong hai bén thoa
thun Ia 3.200.000.000 dong, nhung ghi trong
Hop dong 13 200.000.000 dong dé duoc chiu
thué thap. Ong N, ba L cho rang, gia chuyén
nhuong thira dat néu trén 1a 200.000.000
dong dung nhu Hop dong da ky két; tai Pon
dé nghi xem xét ban an ctia Toa an theo thi
tuc giam déc tham ngay 03/5/ 2017 cua ong
N, ba L tuy khong noi ro gia tién chuyen
nhuong dét 13 bao nhiéu, nhung lai cho rang:
“dd giao day du sb tién chuyén nhuong cho
nguyén don”; phuong thirc giao 03 lan, voi
tong s tién la 2.200.000.000 ddng. Nhu vay,
tai Pon dé nghi xem xét theo thu tuc giam
d6c tham, 6ng N di thira nhan gia chuyén
nhuong thira dit néu trén ghi trong Hop
ddng 200.000.000 dong 1a gia tao; giita 6ng
H véi ong N va ba L khai khong thong nhét
vé gi4 chuyén nhuong. Tai Bién ban dinh gia
ctia Hoi dong dinh gia ngay 19/8/2015 xac
dinh gia thi trudng cia phan dat tranh chap
13 2.500.000 dong/m?, téng gia tri khu dat 1a
1.207,6m? x 2.500.000 dong = 3.019.000.000
dong. Nhu vay, gia chuyén nhuong ghi trong
Hop ddng 1a 200.000.000 dong ciing khong
phti hop véi gia thyc té trén thi truong’. Tix
nhiing tinh tiét néu trén, c6 co so xac dinh gia
ghi trong Hop ddng chuyén nhuong QSDD
dugc cong chimg ngay 16/12/2014 la gia tao
nham che glau Hop dong gia cao hon (dé
“chiu thué thdp”).

Trong vu &4n néu trén, viéc gia tao chi maot
phan ctia hop dong, chi didu khoan vé gia. Rat
¢6 kha ning hai bén tranh chip vé van dé khac,

2 http://tapchitoaan.vn/bai-viet/nghien-cuu/giao-dich-mua-ban-tai-san-nham-che-giau-giao-dich-vay-tai-san, truy cap

ngay 24/4/2023.

3 Nguyén Minh Tuén (2016, Chu bién), Binh luin khoa hoc BLDS ndm 2015, Nxb. Tu phap, tr.194.
4 https://luatminhkhue.vn/giao-dich-dan-su-vo-hieu-do-gia-tao-la-gi-y-nghia-ghi-nhan-giao-dich-dan-su-vo-hieu-do-

gia-tao.aspx, truy cap ngay 24/4/2023.

5 Quyét dinh giam déc thdm s6 03/2020/DS-GPT ngay 16/01/2020 ctia Hoi dong Thdm phan Toa d4n nhan dan téi cao.
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vi du nhu s6 tién thanh toan va thoi han thanh
toan, chit luong nha, gia bat dong san (BDS)
tang vao thoi diém thanh toan... nén viéc mot
bén khai ra gi4 thyc té chuyén nhugng nham
dat muyc dich tuyén bd vin ban cong chimg
v hiéu dé dat duoc nhitng muc dich khac. R
rang hai bén biét viéc 1am ctia minh 14 vi pham
vao thoi diém xac 1ap hop dong, nén khi co
tranh chap thi day ciing 14 mot cin cr ma hai
bén déu nhim dén dé dat myc dich.

Tuy nhién, viéc gia tao trong tinh hudng
néu trén 1am giam s thué phai nép cho Nha
nudc, vige nay da dugc hai bén thoa thuan
thdng nhét trude thoi diém cong chimg. Diéu
404 BLDS nam 2015 quy dinh: “Khi hop
dong c6 diéu khoan khong 16 rang thi viéc
giai thich diéu khoan d6 khong chi dyua vao
ngdn tir ciia hgp dong ma con phai cin ctr vao
y chi cua cac bén dugc thé hién trong toan bo
qué trinh trudc, tai thoi diém xac lap, thuc
hién hop ddng”. Do d6, hai bén tham gia giao
dich phai chiu trach nhiém trong truorng hop
Co quan thué truy thu thué lién quan dén giao
dich nay.

Viée ban hanh chinh séch thué, tién hanh
thu thué thudc co quan nha nudc cd tham
quyén. Do d6, Piéu 114 Luat Pit dai nim
2013 quy dinh vé Bang gia dat va gia dat cu
thé; Bang gia dat dugc xay dung dinh ky 05
nim mot 1an va céng bd cong khai vao ngay
01 thang 01 ctia nim dau ky. Theo d6, Piéu
17 Thong tu sé 92/2015/TT-BTC quy dinh
can ¢t tinh thué ddi voi thu nhap tir chuyén
nhuong BDS gébm “Truong hop trén hop
dong chuyen nhuong khong ghi gia hoac gia
trén hop ddng chuyén nhugng thap hO’l’l gia
dat do Uy ban nhan dan (UBND) cip tinh
quy dinh tai thoi diém chuyén nhuong thi gia
chuyén nhuong duge xac dinh theo bang gia
dat do UBND cép tinh quy dinh tai thoi diém
chuyén nhuong”.

C6 tac gia cho rang: “Vi loi ich cua ca

nguoi mua va nguoi ban, nén ho thudng thoa
thudn ghi gia trén hop ddng chuyén nhuong
thap hon thuc té. ‘Trong truong hop nay chi
Nha nuée chiu that thu thué”. Dé chdng viéc
lach thué qua viéc ghi thap gia trén hop dong
chuyén nhuong thi UBND cac tinh, thanh
phd can xay dung va ban hanh gia nha, dt
tinh thué va diéu chinh hang nam sao cho phu
hop va sat gia thuc té chuyén nhuong trén thi
truong tu do®.

Diéu 155 Du thao Luat Dat dai (sia
d6i)’ quy dinh vé Bang gia dat: “UBND cap
tinh quyét dinh ban hanh bang gia dat dinh ky
hang niam sau khi duoc Hoi ddng nhan dan
cling cap thong qua. Bang gia dat duoc cong
b6 cong khai va ap dung tir ngay 01 thang 01
hang nim. Bang gia dit dugc ap dung cho
cac trudng hop tinh thué thu nhép tir chuyén
QSDD d6i véi ho gia dinh, ca nhan”. Quy dinh
cua Du thao nhu trén c6 kha nang gitip Nha
nudc tranh that thu thué, nhung trong truong
hop c6 tranh chap lién quan dén tuyén b vin
béan cong ching vo hiéu do gia tao nham muc
dich trén thué thi van phai do cac bén tham
gia giao dich chiu trach nhiém.

2. Vin ban cong chirng lién quan dén bat
dong san vo hi¢u do gia mao

Thu tuc cong ching trong GDDS 1a quy
dinh nham bao vé quyén lgi clia cac bén tham
gia giao dich va tao ra mot méi truong phap Iy
an toan ddi v6i cac bén. Tuy nhién, thuc tién
cho thiy, nhiéu hop dong dugc cong chimg bi
Toa an tuyén vo hi¢u do c6 sy gia mao chu so
hitu hay sir dung van ban, gidy to gia mao...
Céc hanh vi bi nghiém cAm trong hoat dong
cong chimg dbi véi c nhén, t6 chirc duoc Luat
Cong ching nam 2014 ghi nhan nhu nghlem
cam cac hanh vi gia mao nguoi yéu cau cong
chung; ngum yéu ciu cong chung sur dung
van ban, gidy to gia mao dé yéu cau cong
chung. C6 nhiing truong hgp CCV da thuc
hién dung thu tuc cong ching theo quy dinh

6 https://mof.gov.vn/webcenter/portal/btcvn/pages_r/1/tin-bo-tai-chinh?dDocName=MOFUCMO093146, truy cip ngay

29/4/2023.

7 http://www.lapphap.vn/Pages/DuThao/XemGopY.aspx?iDDTVB_DuThaoVanBan=1929&replyUrl=/Pages/DuThao/

dsduthao.aspx#.
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ctia phap luat nhung van con ton tai vin ban
cong chung do nguoi gia mao ky. Nhu vay,
hop ddng hodc giao dich dan su do ngudi gia
mao ky s€ khong c6 gia tri phap 1y va vo hiéu
do vi pham diéu cAm cua Luat Cong chimng.
Pong thoi, khi phat hién van ban cong chimg
do ngudi gida mao ky va co can cir dé xac minh
viéc gia mao do, CCV, nguoi yéu cAu cong
ching, nguoi lam ching, ngudi phién dich,
ngudi c6 quyén loi, nghia vu lién quan, co
quan nha nudc co tham quyén c6 quyén dé
nghi Toa 4n tuyén b vin ban cong chimg vo
hiéu va khi hop dong vo hiéu thi bén c6 13i
gdy thiét hai phai bdi thuong thiét hai®. Van
dé dat ra 1a xac dinh trach nhiém boi thuong
nhur thé nao? Tac gia néu vi du nhu sau:
OngNguyén Van Th (sinhngay 28/5/1951,
da chét ngay 06/6/2009) c6 vo 1a ba Truong
Thi N dugc UBND huyén Thanh Tri, thanh
phd Ha Nbi cap Gidy chimg nhan QSDD déi
v6i phan dat dién tich 236m? tai Linh Nam,
quan Hoang Mai, thanh phd Ha Noi. Khoang
nam 2005, gia dinh 6ng Th bi mat Gidy chimg
nhan QSDD néu trén. Theo dng Nguyén Toan
T khai thi 6ng T nhit dugc Gidy chimg nhan
QSDD mang tén 6ng Th va ong T cho ba
Nguyén Thi Nh (6ng T 13 chau ré cua ba Nh)
Ba Nh trinh bay do ba co nhu cau vay tién,
nén 6ng T di bao ba photo s6 ho khau cia gia
dinh ba cung v6i ching minh thu cua ba va
ong Truong Van T (chong ctia ba) dé dwa cho
ong T lién hé vay tién gitip; dau thang 4/20009,
ong T goi ba dén Vin phong Cong chimg H dé
ky Hop dong ty quyén lam thi tuc vay tién.
Ngay 03/4/2009, ba Nh dén Van phong Cong
chung H ky Hop dong uy quyén tai muc bén
iy quyén 1a ba Nh ¢6 chong la ong Nguyén
Vin Th, ba Nh ¢6 thic mic nhung 6ng T bao
ba cir ky dé vay tién; 6ng T c6 nho mot ngudi
mao danh la Nguyén Van Th - chdng cta ba
Nh ky hop dong 1 uy quyén. Ba Nh di doc va ky
Hop dong ty quyén. Nhu vy, ba Nh biét vo
chdng ba Nh khong phai 1a chi st dung hop

8 Xem khoan 4 Diéu 131 BLDS nam 2015.
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phép thira dat néu trén va chong ba Nh 1a ong
Truong Van T (sinh nam 1970), cht khong
phai Nguyén Vin Th, nhung ngay 03/4/2009,
ba Nh van dén Vian phong Cong ching H cting
voi mot ngudi gia mao 1a ong Th (chong ba
Nh) dé ky Hop dong ty quyén co ndi dung uy
quyén cho ba M dugc quyén thé chip, chuyén
nhuong thira dt néu trén. Hanh vi ciia ba Nh
¢6 dau hiéu cua toi pham hinh sy.

Xuit phat tir hop dong uy quyén néu
trén, ngay 08/12/2009, tai Van phong Cong
ching V, ba M ky Hop dong chuyén nhugng
quyén sir dung 236m? dat tai Linh Nam cho
ong T v6i gia 400.000.000 dong. Ba M chua
giao nha dat trén thyc dia cho 6ng T. Khi
ong T tién hanh thu tuc sang tén Gidy chimg
nhan QSDD thi méi biét chu dat 1a ong Th
(sinh ndm 1951), ba Nh chi khong phai
ong Th (sinh nam 1970), ba Nh. Nhu vay,
khi nhan chuyén nhuong dat, ong T khong
kiém tra thyuc dia, nén khong biét dat khong
phai cua 6ng Th (sinh nam 1970), ba Nh va
cling khong biét Hop dong uy quyén la gia
mao, nén ong T cling 1a ngu’orl c6 16i. Sau khi
nhan chuyen nhuong dat, ong T mai biét dat
chuyén nhuong ciia ong Th (sinh ndm 1951),
ba Nh, nén cac bén tranh chip va khong thé
nhéan duoc dat d3 nhan chuyén nhuong, dan
dén thiét hai.

Toa cap gidm ddc tham nhan dinh: Cdc
hanh vi dén dén thiét hai cia ong T co déu
hi¢u cua toi pham hinh su. Trong truong hop
nay, nhitng nguoi c6 trach nhiém boi thwong
thiét hai (khong chi riéng Phong Cong chitng
H) phdi lién déi boi thuong cho éng T°.

Thong qua thyc tién xét xtr cho thay, Toa
an da budc t6 chirc hanh nghé cong chimg va
ngudi yéu cdu cong chimg cing chiu trach
nhiém lién d6i bdi thuong thiét hai, vi “to
chirc cong chimg ma cu thé 1a CCV chua lam
hét trach nhiém cta minh, di din dén viéc
khong phat hién dugc yéu td gia mao. Theo
quy dinh cua phap luat, cong chung 1a viéc

9 Ban dn dan sy phic thim s6 132/2019/DS-PT ngay 03/6/2019 ctia Toa dn nhén dan thanh phd Ha Noi.
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CCV cuia mot to chirc hanh nghé cong ching
ching nhan tinh xac thuc, hop phap cua hop
ddng, GDDS khac bang vian ban. Viéc CCV
khong phat hién duoc gidy to gia mao 1a chua
lam hét trach nhiém cua minh dan dén hop
ddng bi tuyén vo hiéu, do d6, CCV c6 16i"°.

Tt nhan dinh trén, ching ta c6 thé chia
ra hai trudng hop: thir nhdt, ngudi thuc hién
hanh vi gid mao 1a ngudi yéu cau cong chimg,
hanh vi gia mao duoc thyuc hién trudce nhu cit
ghép lam gia gidy to tiy than hay gidy chimg
nhan vé tai san. Ngudi mua trong nhiéu truong
hop biét viéc gida mao nay, do d6 khong can
xem tinh trang tai san nhan chuyén nhuong,
nham hop phap hoa va cung véi ngudi ban,
chuyén nhuong chiém doat tai san nay. Hanh
vi gida mao rat tinh vi, CCV khong thé biét
duge, CCV khong phai 1a nguoi chiém doat
tai san. Hién nay, c6 nhitng vu 4n nguoi ban
gia mao duogc thué ky hop dong, con ngudi
mua, nhan chuyén nhuong da bo trén.

V& noi dung trén, dai dién Toa an nhan
dan ti cao c6 y kién: Bi cdo thuc hién hanh
vi gian dbi dé chiém doat tién cta bi hai. V&
nguyén tic, ai chiém doat thi nguoi d6 phai
boi thuong. Qua trinh didu tra, truy t6, xét xir
khong xem xét, xtr Iy hanh vi vi pham cua
CCV, khong chimg minh CCV dong pham vai
bi céo cling nhu sir dung s6 tién bi cao chiém
doat. Van phong cong chung thuc hién cong
chung theo quy dinh cta phap luat, khong
thé biét dugc thu doan gian doi cua bi cao dé
chiém doat tién cta bi hai. Do d6, khong thé
budc trach nhiém lién déi cua van phong cong
ching boi thuong cho bi hai ma chi budc bi
c4o phai c6 trach nhiém boi thuong (hoan tra)
s6 tién da chiém doat cta bi hai''.

Hién nay, CCV khi thuc hién thu tuc
cong ching chi can cir vao gidy to tuy than
va Gidy chung nhan do nguoi yeu cau cong
chung cung cap ma khong co ngudn nio tir
Nha nudc dé ddi sanh, nham phat hién, giam
thiéu tinh trang gia mao. DPé han ché tinh
trang gia mao néu trén nham dam bao an toén
phép ly cho cac bén tham gia giao dich vé
BDS, mot sé qubc gia xem thi tuc xac minh
nhan than va tai san 1a mot tha tuc bit budce
trong thu tuc cong chiung béng cach caic co
quan quan ly nha nudc cod tham quyén chia
sé, két ndi cac co so dir heu vé déan cu, co so
dit liéu hé thong thong tin vé dat dai, BDS, co
s¢ vé tranh chép hay tai san bi han ché hoac
du diéu kién chuyén quyén'? ... nhim ngin
chin tinh trang gia mao ngay tir ban dau.

Hién nay, S& Tu phap Thanh phé HO
Chi Minh d& phéi hop v6i S& Thong tin va
Truyén thong, S& Tai nguyén va Moi trudng
ban hanh K¢ hoach lién tich s6 5104/KHLT-
STP-STTTT-STNMT ngay 29/10/2020 vé
két ndi, chia sé co so dir liéu cong ching va
co s dit liéu dia chinh tai Thanh ph HO Chi
Minh gép phan nang cao hiéu lyc, hiéu qua
quan 1y nha nudc vé cong ching va dat dai,
cling nhu chat lugng hoat dong cong chimg
va dang ky nha, dat tai Thanh phé. Dong thoi,
ké hoach lién tich nay con gép phan phong,
chéng toi pham va vi pham phap luat vé dat
dai, kinh doanh BDS®.

Thir hai, trong truong hop CCV thuc
hién thu tuc cong chung chua ding theo quy
dinh ctia phéap luat thi tiry theo tinh chat, CCV
s€ chiu trach nhiém hanh chinh, dan su, hinh
su, trach nhiém nghé nghiép dugc quy dinh
tai Quy tic dao dtrc hanh nghé cong chimg'*.

10 Nguyén Xuén Quang & Trdn Ngoc Tudn (2020), “Trach nhiém boi thudng thiét hai ctia t6 chiic cong chiing khi chting
nhén hgp dong c6 yéu té gia mao bi Toa 4n tuyén v6 hiéu”, Tap chi Dan chti va phap luét, s6 9, tr.34.
11 https://plo.vn/trong-vu-an-lua-dao-van-phong-cong-chung-co-lien-doi-boi-thuong-post730221.html, truy cép ngay

1/5/2023

12 Ninh Thi Hién (D6 Van Pai - Chu bién), “Tha tuc cong chiing, chiing thuc giao dich vé bit dong san”, Giao dich dan su

vé bt dong san, Tap 1, Nxb. Hong bric, 2022, tr.195,.

13 Bdo cdo chuyén dé: Phat huy vai tro ctia co quan tu phap dia phuong trong viéc tham muu cho cép uy, chinh quyén thuc
hién cdc nhiém vu phat trién kinh t€ - xa hoi trén dia ban Thanh phé H6 Chi Minh (Tai liéu phuc vu Hoi nghi toan quéc
trién khai cong téc tu phdp ndm 2021, dinh huéng nhiém ky 2021-2025).
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Vi vay, cAn nang cao vai trd quan 1y nha nudc
vé hoat dong cong chimg va t6 chiic nghé
nghiép ciia CCV trong qué trinh hanh nghé
ctia CCV nham nang cao chét lugong dich vu
cong vé cong ching.
3. Giao dich lién quan dén tai san chung la
bit dong sin cia vo chdng do mdt bén vo
chdng thyec hién

Theo quy dinh cua phap luat hién hanh,
vé nguyén tic, cac giao dich vé tai san chung
cua vo chéng déu phai do vo chéng xac lap,
thuc hién. Tuy nhién, trén thuc té, tinh trang
giao dich lién quan dén tai san chung ciia vo
chéng ma dac biét la BDS do mot bén vo,
chéng ty minh xéac 1ap, thuc hién xay ra vo
cung phd bién va thudng xuyén phat sinh
tranh chap gay anh hudong dén quyén va loi
ich hop phap cua bén vo hoic chong con lai.
Luat Hon nhan va gia dinh nam 2014 quy
dinh nhitng tai san chung la tai sin ma phap
luat quy dinh viéc dinh doat phai c6 sy thda
thuan bang van ban ciia vo chong l1a: (i) BDS
nhu nha va dét; (i) Dong san ma theo quy
dinh cua phép luat phai ding ky quyén so
hiru nhu 6 t6, mo t6; Tai san dang 1a ngudn
tao ra thu nhap chu yéu cua gia dinh nhu tai
san dang dau tu kinh doanh dap tmg nhu cau
sinh hoat cua gia dinh'. Tuy nhién, “Trong
mot sb truong hop thuc té, tuy mot bén vo
hodc chong khong tham gia hop dong dan
su, lam cho hop déng dan sy d6 vo hiéu,
song thong qua cac hop dong d6 van nham
dap tng nhu cau thiét yéu cta gia dinh thi
bén vo hodc chong khong tham gia hop dong
van phai chiu trach nhiém lién déi ddi véi
nghia vy d6”'. Theo quy dinh viéc dang
ky quyén sé hiru, quyén st dung ding tén
mot bén vo hodc chong khong du 1a ching

THUC TIEN PHAP LUAT

cir chimg minh do 1a tai san riéng ctia mot
bén vo hodc chdng!”. Thyc té xét xtr cho thay,
“trong thoi ky hon nhan, tai san do vg hoac
chdng tao ra 1a tai san chung va néu c6 tranh
chap vé tai san chung va tai san riéng, nhung
khong c6 ching ctr dé ching minh d6 1a tai
san riéng dugc suy doan 1a tai san chung dé
giai quyét™'®. Van dé dat ra 1a tai san 1a BDS
do vo chéng tao lap trong thoi ky hon nhan,
nhung gidy to so hitu, str dung lai chi dung
tén mot nguoi, khi mot bén vo hoac chéng
xéc 1ap giao dich khong duoc su dong y cua
bén kia, thi dugc giai quyét nhu thé nao? Tac
gia néu vi du sau:

Nam 2007, vo chong ong Luong H, ba
Nguyén Kim T mua dau gia 05 16 dat (bao
gdm cac 16 dat s6 2, 3, 4, 5, 6) tai thi trdn
Ai Nghia, huyén Pai Loc, tinh Quang Nam
va di dugc UBND huyén Dai Loc cip Gidy
chung nhan QSDD ding tén 6ng Luong H.
Thuc té, ba T khong c6 van ban thoa thuan vé
viéc dé ong H dimg tén hodc ong H dugc uy
quyén dinh doat hodc xac dinh tai san riéng
ctia 6ng H ddi véi 05 16 dat nay. Tuy nhién,
Van phong cong chung lai cong chirng Hop
dong thé chap QSDDP giira 6ng Luong H (bén
thé chp) voi Ngan hang (bén nhan thé chip)
vé viéc thé chap quyén str dung 05 16 dat néu
trén dé dam bao cho cac khoan vay ciia Cong
ty TNHH mot thanh vién Nguyén Thanh Tr,
ma khong c6 sy dong ¥ ctia ba T 1a trai phap
luat. Do Giy chimg nhan QSDP ciia UBND
huyén Pai Loc ghi cip cho 6ng Luong H,
nén Van phong cong chirng N da cong chiing
Hop ddng thé chip QSDD ngay 21/01/2011.

Toa 4n cap giam ddc thim nhan dinh:
Theo quy dinh tai khoan 1 Piéu 28 Ludt Hon
nhén va gia dinh nam 2000, khodn 2 Diéu

14 Quy tic dao dic hanh nghé cong ching (Ban hanh kem theo Thong tu s6 11/2012/TT-BTP ngay 30/10/2012 cta Bo

trudng Bo Tu phép).
15 Xem Diéu 35 Luat Hon nhén va gia dinh nam 2014.

16 Nguyén Hai An, “Trach nhiém dén sy lién déi ctia vg chdng d6i v6i hgp dong dan sy do mét bén thuc hién’, Tap chi Toa

an nhan dan thang 6/2014 (s6 12), tr.27.
17 Xem Diéu 33 Luat Hon nhén va gia dinh nam 2014.

18 Truong Dai hoc Luat TP. H6 Chi Minh (2018), Sach tinh huéng (Binh luan ban dn), Luit Hon nhén va gia dinh, Nxb.

Hoéng Diic - Hoi Luét gia Viét Nam, tr.95.
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219 BLDS ndm 2005, vo, chong cé quyén
va nghia vu ngang nhau trong viéc chiém
hitu, su dung, dinh doat tai san chung. Do
do, viéc ong Lwong H dung tai san chung
cua vor cho”‘ng dé thé chd'p, bao dam cho cac
khoan vay cua Cong ty TNHH mot thanh
vién Nguyén Thanh Tr ma khéong cé sw dong
¥ ctia ba Nguyén Kim T la vi pham cdc quy
dinh néu trén. Tai phan “Loi chimmg ciia
CCV” ciia Hop dong thé chdp QSDP ngay
21/01/2011, CCV chirng nhdn “... Muc dich,
ndi dung thdéa thuan cua cac bén trong hop
ddng khong vi pham phap luat, khong trai voi
dao dtrc xa hoi...” la vi pham Diéu 5 (vé loi
chitng ciia CCV) va diém d khodn 1 Piéu 12
(vé cac hanh vi bi nghiém cam) Ludt Cong
chirng nam 2006".

Tuy nhién, theo Diéu 48 Luat Dét dai
nam 2003, khoan 3 Piéu 43 Nghi dinh s6
181/2004/ND-CP ngay 29/10/2004 cua
Chinh phu vé thi hanh Luét Dat dai va khoan
2 Piéu 3 Quy dinh vé Gidy ching nhan
QSDP ban hanh kém theo Quyét dinh sb
08/2006/Qb-BTNMT ngay 21/7/2006 cua
Bo trudng Bo Tai nguyén va Mai truong thi
truong hop QSDD 1a tai san chung cua ca vo
va chong thi Gidy chimg nhan QSDD phai
ghi ca ho, tén vo va ho, tén chéng; néu nguoi
su dung dat dé nghi chi ghi ho, tén vo hodc
chi ghi ho, tén chong thi phai c¢6 van ban thoa
thuan ctia vo va chong c6 cong chimg, ching
thuc. Theo Cong vin sd 725/UBND-TNMT
ngay 13/5/2014 cua UBND huyén Pai Loc
thi 05 16 dat ma éng H duoc cap Gidy ching
nhan QSDD niam 2008 c6 ngudn géc do Nha
nuéc giao dat co thu tién sir dung dat; ho so
cép Gidy chimg nhéan QSDD cho ong H bi
that lac, nén khong cung cap duoc van ban
thoa thuan ciia vg chong 6ng H vé viéc ong H
dung tén Gidy chirng nhan QSDP. Mit khac,
theo Thong bao cuia Hoi dong dau gia QSDD
huyén Pai Loc thé hién ong H tham gia mua
déau gia cac 16 dat s6 2, 3, 4, 5, 6 v6i tu cach

chi ho gia dinh, cdn 1am 13 thanh vién ho gia
dinh st dung dat gdbm nhiing ai.

Véi quy dinh néu trén cua Luat Dat dai
ndm 2003 va khoan 4 Diéu 98 Luat Dét dai
nam 2013 viéc phai ghi ca ho, tén vo va
ho, tén chdng vao gidy ching nhan hay chi
ghi ho, tén vo hodc chi ghi ho, tén chéng la
chua théng nhat trong ca nudc. Co nhing
dia phuong thong nhat 1dy Luat Dt dai lam
chuan dé cap gidy ching nhan, CCV khi
chtng nhan hop ddng giao dich chi cin ci
vao ho tén trén gidy ching nhan®, hoic co
nhitng dia phuong chua thng nhit nhung
khi cap gidy chimg nhan hodc ding ky bién
dong budc nguoi sir dung dat phai ty chiung
minh tai san chung riéng vo chong. C6 nhiing
dia phuong budc ngudi yéu ciu cong ching
phai ty chirng minh khi tham gia giao dich.

Diéu 131 Dy thao Luat Pt dai (sita doi)
quy dinh vé nguyén tic cp Gidy chimg nhan
quy dinh: “Truong hop QSDD hodc QSDD,
quyen sO hiru tai san gan lién v6i dat hoac
quyén so hitu tai san gan lién voi dét 1 tai san
chung ciia vg va chong thi phai ghi ca ho, tén
vo va ho, tén chong vao Gidy chimg nhan, trir
trudng hop vo va chong c6 thoa thuan ghi tén
mot nguoi dé dimg tén lam dai dién cho vo
va chong”. Nhu vay, trong twong lai, trong
moi truong hop Gidy ching nhan tai san ding
tén vo hodc chong thi dwong nhién 13 tai san
chung. Néu khong phai ¢6 gidy to chimg minh
13 tai san riéng. Giai phap nay 1a pht hop ké ca
truong hop di cip gidy chimg nhan theo cac
luat dat dai trude day. Giai phap nay s& dam
bao an toan phap 1y trong giao dich d6i voi tai
san vo chong trong thoi gian toi.

Nhu vay, voi nhitng phan tich néu trén dé
dam bao an toan phap ly trong giao dich BDS
can su thong nhat, dong b giira cac van ban
phéap luat, cach thtc thuc thi quy dinh cua
phap luat trén thyuc tién, dong thoi nang cao
chat lugng dich vu cong vé cong ching trong
thoi gian toi m

19 Quyét dinh giam doc thim s 25/2019/DS-GBT ngay 9/10/2019 ciia Hoi ddong Tham phan Toa 4n nhan déan tdi cao.
20 Cong van so 197/ VPDKDPD-DK&CGCN cua Van phong dang ky dat dai, S& Tai Nguyén va Mai trudng tinh Binh

Phudc vé viée dang ky tai san chung vo chdng.
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1. Pit van dé

Bt dong san, dugc hiéu 12 mot phén

Tém tt:

Bit dong san 13 tai san c6 gid tri cao va ludn thu hat sy quan tam
clia con nguoi. Do thuong xuyén chiu cac tic dong vat chat va
phap 1y, bat dong san duoc cho 1a mot tai san c6 tinh trang phirc
tap. Giao dich lién quan dén bat dong san ludn dbi mat véi nguy
co khong an toan. Dé gitip cac bén cé duogc sy yén tam khi xéc 1ap,
thuc hién giao dich lién quan dén bat dong san, cac nude nd lyc
xdy dung mot ché do phap 1y chit ché dic trung boi viée thiét lap
mot hé thong thong tin vé bat dong san va dic biét 1a mot dinh ché
hd trg ngudi glao dich. Cac mo hinh cua Btic, Hoa Ky va Phap
dang van hanh rat thanh cong tai nudc hitu quan. Viéc tim hiéu cac
md hinh nay s€ gitip Viét Nam c6 duogc kinh nghiém hiru ich cho
viéc hoan thién hé thong cta minh.

Abstract:

Real estate is a valuable asset and interests man of all times. Due
to frequent material and legal touches, real estate is said to be a
complex property. Transactions related to real estate face the risk
of being unsecured by the way. For the purpose of protection of
parties to transactions against risks, lawmakers strive to establish
a strict legal framework characterized by the establishment of an
information system on real estate and especially a legal assistance
institution. Models adopted in Germany, the United States and
France are very interesting owing to their success. Studying these
models will be helpful to Vietnam in the improvement of the
current related system

san thuong xuyén chiu nhitng tdc dong vat
chét (str dung, khai thac dé thu hoa loi,...)

dat trén d6 c6 mdt hodc nhiéu tai san
gan lién nhu nha &, cong trinh xay dung
chuyén dung, cay trong,... 1a tai san chu
yéu cua khdi san nghiép tu nhan. Diéu
nay dung ca trong thoi ky van minh nong
nghiép, ciing nhu trong thoi dai kinh té tri
thire dic trung boi tam quan trong cia tai
san tri tué.

Chinh vi bit dong san ludn co gia tri cao
ma né thu hut sy quan tdm cua con nguoi.
Trong trudng hop dién hinh, mot bat dong

cling nhu nhitng tic dong phap 1y (cho
muon, cho thué, cac mbi quan h¢ rang budc
bat dong san véi cac chu thé, cling nhu voi
cac bat dong san khac. Bat dong san cang
tdn tai 1au, cac mdi quan hé cang chéng chit,
phtic tap.

Boi vay, khi tién hanh mot giao dich lién
quan dén mot bat dong san, bén giao dich
luon mong mudn biét rd khong chi vé tinh
trang vat Iy ma con cd, tham chi con can
thiét hon ca, vé tinh trang phéap 1y cua tai
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san'. Biét rd vé tai san cho phép bén giao
dich c¢6 dugc tam thé chi dong trong viéc
dam phan, thuong luong vé gia ca, diéu kién
trao doi, cling nhu c6 thé du kién chinh xéc;
tir d6 d& ra phuong an hiru hiéu quan trj rui
ro mot khi tiép nhan tai san.

Qua trinh tim kiém giai phap cho bai
toan minh bach hoé tinh trang vat ly va phap
1y ctia bat dong san cho cac cau hoi ndy trong
linh vuc bat dong san da dan dit ngudi 1am
luat & cac nudc di dén nhiéu lya chon. Diém
chung cua céc lya chon la viéc xay dung
mot ché do phép 1y chit ch& vé giao dich bét
dong san, dac trung boi vige xay dung mat
hé thong thong tin vé bat dong san va dic
biét 1a mot dinh ché hd tro nguoi giao dich,
nhit 1a nguoi nhan chuyén nhuong, nhim
giup xac lap, thuc hién giao dich an toan.
Cac mo hinh ctia Btrc, Hoa Ky va Phap dang
van hanh rat thanh cong tai nudc hitu quan.
Viéc tim hiéu cac mé hinh ndy sé& gitp Viét
Nam c6 dugc kinh nghiém hiru ich cho viéc
hoan thién hé théng cua minh.

2. M6 hinh cia Dirc

H¢ thong dang ky xdc lgp quyén®.
Nuée Dire 13 mot noi ma lich st chiém hitu
tu nhan d6i v6i dat dai ciing lau doi nhu
o0 nuoc Phap va néi chung cac nudc Chau
Au. Nhung tir rat som, nguoi Pic da nhan
thtrc vé tam quan trong cua viéc thiét lap hé¢
théng ghi chép vé cac yéu t6 ciu thanh tinh
trang phap 1y cua cac thira dat. Heé thong ghi
chép lic ban dau chi dam nhan chirc ning
luu triv thong tin vé quyén cua chu thé d6i
v6i tai san. Theo thoi gian, ngudi Puc dan
nhan ra kha ning st dung s6 dang ky nhu
1a cong cu kiém soat giao dich lién quan

dén dat dai, ddc biét 1a giao dich chuyén
quyén so hitu dat. T thé ky XIV, ngu’0’1
Puc di bit dau dung luat de tuyén bd rang
viéc dang ky chuyén quyen s& hiru vao sb
do toa an luu gitr 1a diéu kién bét buoc dé
viéc chuyén quyén so hitu duoc thira nhan
c6 gid tri. Xu hudng coi dang ky co6 tac dung
xéac 1ap quyén dan lan rong & cac thanh thi
ciia Dtrc. Tir thé ky XVI xu hudng nay cod
phan chung lai do tac dong cua trudng phai
ap dung luat La Ma von 1a luat khong chi
truong thiét 1ap bo thii tuc, nghi thirc rd rang
chi phéi giao dich chuyén nhugng dat dai
va do do, khong coi trong y nghia ctia viéc
dang ky. Tuy nhién, dén cudi thé ky XVIII
va dau thé ky XIX, thi hé théng dang ky dat
dai dan l4y lai vi thé. Viéc ban hanh B9 luat
dang ky dat dai cia xa Prussia (Pho) vao
nam 1872 danh diu su ra doi cia hé théng
dang ky vat quyén hién dai cua Puc. BO lut
nay dit nén méng cho viéc xay dung va ban
hanh B luat dang ky dat dai Duc (GBO)
c6 hiéu lyc tir ngay 01/01/1900 va duogc ap
dung dén nay.

Vé t6 chirc dang ky, luat phap cua Duc
ghi nhén vai tro trung tdm cua toa an dia
phuong. Toa an duogc giao lap va giit s6 dang
ky, dong thoi ¢o trach nhiém kiém tra tinh
hop 1& va chinh xac cta cac yéu cau dang ky
trude khi thye hién dang ky. Theo cac nha
chuyén mon®, viéc thira nhan thim quyén
dang ky dat dai cho toa an c6 1y do; theo do,
trong qua trinh klem tra cua toa an déi véi
yéu cau dang ky ca vé hinh thirc va ndi dung,
tod an co diéu kién xem xét va giai quyét
cac khiéu nai, tranh chéap; quyét dinh dang
ky sau khi xtr Iy moi vuéng méc sé& tao dugc
su tin tudng cao cia xa hdi.

1 Xem, vi dy, Xem J.L. McCormack, Title Insurance, in Thompson on Real Estate, Second Thomas Edition, LexisNexis,

New York, 2002, p. 225.

2 Harald Wisch, The German “Grundbuchordnung”: History, Principles and Future about Land Registry in Germany,zfv,
Nr. 4/2022, p. 224-233, https://geodaesie.info/images/zfv/137-jahrgang-2012/downloads/zfv_2012_4_Wilsch.pdf, truy cép

ngay 04/4/2023.

3 Xem https://geodaesie.info/images/zfv/137-jahrgang-2012/downloads/zfv_2012_4_Wilsch.pdf, truy cip ngay

04/4/2023.
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Vé noi dung ding ky, tat ca cac vat
quyén ddi voi dat, ma quan trong nhat la
quyén s& hiru, phai duoc ghi nhan vao sb
dang ky. Viéc ghi nhan chi dugc thuc hién
mot khi qué trinh kiém tra cho thiy quyén
dugc dang ky dép ung tat ca nhitng diéu kién
can thiét, bao gdm tinh hop phap cua giao
dich hoac tinh xac thuc cua su kién dugc cho
1a co sé cua yéu cau dang ky.

Vé ¥ nghia phap 1y cua viéc ding ky,
luat cua Puc thira nhan mot cach dut khoat
gia trj tuyét ddi cua két qua ding ky. Quyén
duoc dang ky dugc xac 1ap bang cach dang
ky va chu thé quyén 1a ngudi co tén duge
ghi nhédn trong s6 dang ky. Khong loai trir
truong hop co sai lam khi dang ky; tuy
nhién, néu sai 1am din dén thiét hai thi Nha
nude boi thuong; con két qua dang ky khong
thé dao nguoc.

Vai tro ciia dinh ché hé tro ngwoi
giao dich vé bit dpng sin — cong chirng
vién. Do viéc bao dam tinh xac thuc cua
quyén va tu cach chu thé quyén ddi v6i bat
dong san duoc giao cho toa an, mdt giao
dich dugc goi la an toan mdt khi céac diéu
kién con lai dé giao dich c6 gia tri phap
1y ciing dugc bao dam. Cac diéu kién nay
bao g(‘A)m nang luc chu thé, su ung thuédn
ctia chi thé va su ton trong dbi véi nhiing
diéu cAm ky cua luat cting nhu cua dao
dtre. Viéc kiém tra su dap tng cac diéu
kién nay duoc phap luat cua DPuc giao
cho cong ching vién*. Chinh cong ching
vién cling s€ thay mat cho bén li€n quan
tién hanh dang ky tai toa an sau khi cong
chung giao dich.

Vé noi dung kiém tra truéc khi cong
ching giao dich, trach nhiém cua cong
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chtng vién & Putc twong ddi nhe nhang so
v6i cong chimg ¢ Phap’. Cu thé, cong ching
vién phai kiém tra lai lich va tinh trang nang
lyc hanh vi cua bén giao dich, tu cach nguoi
dai dién bén giao dich trong truong hop can
thiét, su ung thudn cia cac bén, cac diéu
kién giao dich (gid ca, phuong thirc thanh
toan, giao nhan,...). T4t nhién, cong ching
vién con phai kiém tra cic minh ching
vé quyén cua bén giao dich, cu thé 13 bén
chuyén nhuong (grantor) d6i véi bat dong
san, nhung viéc kiém tra tuong ddi don gian
boi tinh x4c thuc cia quyén da dugc toa an
bao dam.

Sau khi cong chung giao dich, cong
chung vién phu trach viéc dang ky tai toa
an. Mic du cac diéu kién dé giao dich co gia
trj phap 1y da duoc cong chimg vién kiém
tra, tod 4n van kiém tra lai. Ly do 13 dé bao
dam viéc dang ky 1a chung két, khong thé
dao nguoc.

3. Mo hinh cia Hoa Ky

Sw lwa chon phu hop voi tinh cach
“Myp™. Hoa Ky 1a mot dat nudc tré. Dat
dai & d6 dugc cho 1a c6 lich su phap ly
twong d6i rd rang va khong phtrc tap nhu
dat dai & Chau Au. Boi vay, vé mit ly
thuyét, co thé thiét 1ap mot hé thong thong
tin phap 1y vé quyén dbi voi bat dong san
cho phép gidi thi¢u buc tranh phap 1y toan
dién va rd rang vé bat dong san; ngudi co
quan tim dén bat dong san chi can tiép
can hé thong nay 1a c6 duoc day du thong
tin vé tinh trang phéap 1y cua tai san dé tur
d6 c6 quyét dinh thich hop vé viéc chap
nhan hay khong chdp nhan giao dich, va
néu chip nhan thi giao dich voi nhirng
diéu kién nhu thé nao.

4 Xem: https://www.atozserwisplus.de/blog/Notary-Services-in-Germany, truy cp ngay 04/4/2023.

5 https://mymortgagegermany.de/notaries-and-the-role-they-play/#:~:text=What%20is%20a%20
notary%3Fagreement%20and%20land%20regi, truy cap ngay 02/4/2023.

6 Xem J.L. McCormack, Recording, Registration, and Search of Title, in Thompson on Real Estate, Second Thomas Edition,

LexisNexis, New York, 2002, tr. 87 va ké tiép.
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V&i muc tiéu kién tao mo hinh bao dam
an toan giao dich vé bat dong san nhu thé,
céc nha lap phap Hoa Ky vao thé ky 19 da
cho xay dung hé thong diang ky bat dong
san theo kiéu Uc, goi la hé théng Torrens’.
Hé théng nay cha truong tao diéu kién
thuan loi nhét cho viée chuyén giao tai san
va dugc to chirc twong ty nhu hé thong
ding ky ctia nude Dirc, nhung khac & chd
co quan cam trich 12 co quan hanh chinh
chtr khong phai toa an. Trong hé thdng nay,
s6 dang ky ciing dugc thiét 1ap nhu mot 16
tuyén bd mang tinh quyét dinh vé sy thira
nhén cua nha chie trach ddi véi quyén cua
mot nguoi va khong thé stra doi, trir mot
sb truong hop that dac biét dugc phap luat
du kién. S6 dang ky c6 chirc ning ctia mot
tdm guong phan anh véi toan x3 hoi vé tinh
trang dich thuc ctia quyén dbi véi tai san.
S6 dang ky dong thoi gilt vai trd ciia mot
vach ngan gitta qua khur va hién tai: viéc
tim hiéu nhing gi xay ra lién quan dén bat
dong san trudce khi quyén duogc dang ky vao
s6 1a diéu khong can thiét.

Pugc du nhdp vao Hoa Ky tir ntra cudi
thé ky 19, hé thong Torrens di phat trién
manh tai mot loat tiéu bang, trong dé co
nhiing bang 16n, nhu Illinois, Massachusetts,
Ohio,... trong khoang thoi gian tir cudi thé
ky 19 dén giita thé ky 20%. Tuy nhién, hang
loat nhiing kho khdn ndy sinh sau do, dac
biét 14 chi phi dang ky ban dau qua cao giy
tam 1y ngan ngai cho nguoi dan khi gia nhap
hé thong, da khién viéc phat trién hé thong
gap nhiéu tré ngai. Bén canh d6 1 y kién cho

rang viéc thira nhan gid tri chimg minh tuyét
d6i cua viéc dang ky c6 thé bi nhitng ngudi
xau loi dung dé loai bo nhitng nguoi thuc
su c6 quyén doi véi tai san, bang nhing tha
doan gian dbi tinh vi danh Lra dugc ngudi
phu trach viéc dang ky. Sau mdt thoi gian
nd ro, “phong trao” Torrens dan dan di vao
thodi trao khi cac tiéu bang 1an luot bii bo
hé théng dang ky nay. Ngay nay, hé thong
Torrens chi con duoc duy tri ¢ 5 tiéu bang:
Hawaii, Massachusetts, Illinois, Minesota
va Ohio.

Song song v&i su thoai trao cua hé
théng dang ky Torrens 13 su phat trién cua
mot hé théng diang ky bat dong san goi la
dang ky luu gilr thong tin’. Viéc dang ky
dugc thyc hién bédi mot co quan goi 1a Van
phong thu ky quan (county clerk officce).
Véi hé thong dang ky luu giit, cac dir kién
vé quyén dbi véi bat dong san dugc ghi
chép vao mot cudn s6 goi 1a s dang ky
cong vé quyén d6i voi dat (public land title
records). Hé théng nay phuc vu cho bat ky
ai muén tim kiém thong tin lién quan dén
quyén ddi véi tai san. Co quan ding ky
trong hé thong nay chi don gian dam nhan
vai trd ngudi gitr s6 sach chira dung dir
kién, khong c6 quyén va ciing khong cé
trach nhiém déanh gia tinh phap 1y ctua van
ban duoc luu gitr. Bat ky ai ciing c6 thé
tranh chap bang cach vién ddn mot quyén
nao d6 ddi véi bat dong san du quyén dé
khong dugc dang ky. Ban than ndi dung
dang ky cting khong dang tin cdy boi
khong loai trir kha ning c6 sai 1am nao d6

7 Hé thong Torrens 1a hé thong diang ky dét dai dugc xay dung béi mot nha quy tdoc Anh tén la Robert Torrens. Hé thong
1&y “cam huing” tui viéc ding ky tau bién ctia Anh: méi chiéc tau dugc ghi nhin trong moét trang doc lap, c6 ghi tén tau va mo
ta hinh dang, cdu truc, tén cht s6 hitu va cic ghi cht vé nhiing han ché, rang budc phép 1y c6 thé c6 déi vé6i tau. Cha sé hitu
tau sé nhan mot ban sao cua trang gidy nay, dugc coi la gidy chiing nhén chinh thiic v€ quyén s& hiiu tau. Trong trudng hop
tau dugc chuyén nhugng, thi hop dong chuyén cung véi gidy ching nhin dugc giii vé co quan giti s6 va mot trang méi duge
lap, mot gidy chiing nhin mdéi dugc cip cho ngudi nhan chuyén nhugng.

8 Tham khao, vi dy, J.L. McCormack, Recording, Registration, and Search of Title, in Thompson on Real Estate, Second

Thomas Edition, LexisNexis, New York, 2002, tr. 194 va ké tiép.

9 Tham khao, vi dy, J.L. McCormack, Recording, Registration, and Search of Title, in Thompson on Real Estate, Second

Thomas Edition, LexisNexis, New York, 2002, tr. 87 va ké tiép.
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trong viéc quan tri thong tin. Noi chung,
hé thdng dang ky dat dai khong giap ich
duoc gi dang ké cho bén giao dich lién
quan dén bat dong san trong viéc lam rd
tinh trang phap 1y cua tai san. Pé hd tro
nguoi giao dich, dac biét 1a ngudi nhan
chuyén nhuong, trong viéc giam thiéu rui
ro khi giao dich, nguoi My dat ra ky thuat
bao hiém giao dich (title insurance).

Dich vu bdo hiém giao dich". Dich vu
bao hiém giao dich do tu nhan thyc hién.
Goi 1a bao hiém giao dich hay dung hon
nita 12 bao hiém quyén (title), nhung dich
vu bao hiém giao dich lai c6 phén 16n noi
dung cong viéc 1a suu tra va tham dinh tinh
trang phap 1y cua bat dong san ddi tugng
giao dich va thong tin két qua suu tra, danh
gia cho khach hang. Khi dugc yéu cau bao
hiém mot giao dich chuyén nhugng tai san,
cong ty bao hiém tién hanh ra soat va ghi
nhan céac thong tin lién quan trong cac so
dang ky giao dich. Néu trong qua trinh suu
tra va tham dinh ma phat hién kha ning ai
d6 s& doi hoi c6 quyén ddi vai tai san, thi
cong ty bao hiém ghi nhan diéu nay trong
mot bédo cao giri cho ngudi c¢6 nhu ciu
bao hiém. Cac rui ro duge canh béao trude
thuong duoc loai ra khoi pham vi bao hiém:
nguoi nhan chuyén nhuong di duoc canh
bdo trudc va phai can nhéc loi hai truée khi
quyét dinh xac 1ap giao dich va phai chap
nhan rui ro theo kiéu “1oi an 18 chiu”. Ciing
c6 truong hop cong ty bao hiém chip nhan
bao hiém ca d6i voi nhitng rai ro duogc ghi
nhan trong bio cdo. Piéu chic chin 1a néu
xudt hién nhiing can tro, tranh chap khong
duoc du bao trude, din dén thiét hai cho
ngudi duoc bao hiém, thi ngudi bao hiém
phai dén bu. Doi lai, bén giao dich phai
chap nhan tra phi bao hiém.

KINH NGHIEM QUOC TE

Mot cach tom tit, quy trinh giao dich
vé bat dong san & Hoa Ky c6 thé dugc hinh
dung nhu sau: cac bén tién hanh trao doi
thong tin vé& bt dong san 1a dbi twong cua
giao dich véi sy hd tro va tu van cua céc
ludt su; sau khi ndm viing thong tin vé bat
dong san & goc do vat ly (vi tri, dign tich,...),
bén nhan chuyén nhugng lam viée voi cong
ty bao hiém giao dich (thudng ciing do luat
su gidi thiéu) dé nim bat théng tin vé tinh
trang phap 1y ctia bit dong san, nhan dién rui
ro mot khi chép nhan giao dich, dinh dang
noi dung va cac diéu kién bao hiém giao
dich, ddc biét 1a phi bao hiém va muc boi
thudng trong trudng hop ngudi nhan chuyén
nhuong bat dong san bi lam phién va chiu
thiét hai do su xuat hién cua nhiing ric rdi
phap 1y lién quan dén bat dong san.

Béo hiém giao dich duoc cho 1a chd dwa
cua cac bén giao dich, dac biét 1a bén nhan
chuyén nhuong, trong trudng hop cé ric roi
phap 1y gdy trd ngai cho viée chuyén nhuong
bat dong san hoac khién cho bat dong san o
trong tinh trang phap 1y x4u so voi du kién
ban ddu cta cac bén. Trong truong hop bén
nhan chuyén nhuong ddi mat voi mot tranh
chap phap 1y hodc mot doi hoi quyén loi
ngoai dy kién ctia ngudi thi ba lién quan dén
bét dong san, thi cong ty bao hiém phai bao
vé bén chuyén nhuong; néu bao vé khong
thanh cong thi phai bdi thuong.

3. Kinh nghiém ciaa Phap

H¢ théng ding ky doi khdng véi nguwoi
thir ba. Trai voi Hoa Ky, Phap 1a ving dat
lau doi. Cac quan h¢ gilta nguodi va nguoi
lién quan dén viéc chiém giit, khai thac dét
hinh thanh da dang va phtec tap. Tir rit som,
nguoi lam ludt cua Phap da quan tdm xay
dung méi truong giao dich an toan vé bt
dong san trén co so tim kiém céu tra 10i thoa

10 Tham khao, vi dy, J.L. McCormack, Title Insurance, in Thompson on Real Estate, Second Thomas Edition, LexisNexis,

New York, 2002, tr. 223 dén 329.
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dang cho cau hoi 1am thé nao dé lam rd tinh
trang phap 1y ctia bat dong san trudc céac
bén giao dich, dac biét 1a bén nhan chuyén
nhuong.

Ngudi Phap khong thé ap dung mé hinh
cua nudc Buc véi ly do chinh 1a da khong
sém khang dinh vai tro trung tdm cia toa
an trong viéc thiét 1ap va quan 1y sb sach
ghi chép vé tinh trang phap 1y ctia bat dong
san & giai doan ma tinh hinh con kiém soét
duge. Nguoi Phép ciing rdt him mo mo
hinh Torrens. Bang chung 1 nha chtc trach
thuc dan Phap da ting tim cach thiét lap
hé théng nay tai cac nudc thudc dia, nhu
Maroc, Madagascar, Viét Nam''... Duong
nhu ngudi Phap xay dung hé thong dang ky
Torrens tai cac nude thude dia dé rat kinh
nghiém, trudc khi tim cach van dung dé
cai cach hé thong dang ky bt dong san tai
Phéap. Nhung rét cudc dén nay, ngudi Phap
van duy tri hé théng ding ky cong bd dat
dai, dic trung boi hiéu lyc ddi khang, chu
khong phai hiéu luc xac 1ap quyén, cua viée
dang ky'?. Riéng vung Alsace — Lorraine c6
hé thong ding ky twong d6i dic biét dat dudi
tham quyén cta tod an va co tac dung thiét
lap su suy doan quyén so hiru cho nguoi
dang ky cho dén khi c6 bang ching nguogc
lai'®. Trong chirng muc nao d6, c6 thé coi
hé théng ding ky dit dai ¢ vung Alsace-
Lorraine 13 két qua su dung hoa giita hé
théng dang ky xac 1ap quyén cta Pt va hé
thong dang ky cong bd ciia Phap.

Hé théng dang ky ddi khang ctia Phap
dic trung boi cac nguyén tic sau day':

Mot mat, viéc dang ky khong co tac
dung xac 1ap quyén ma chi xic nhan méi
quan hé giira cha thé va mot quyén véi diéu
kién quyén d6 co that: néu c6 mot quyén nhu
thé thi chu thé dang ky 1a ngudi dugc thira
nhan c¢é quyén d6. Vi du, do hiéu luc cua
hop dong mua ban bat dong san ma bén mua
tr& thanh chi so hitu bat dong san véi diéu
kién bén ban that su co quyén s& hiru.

Mat khac, viéc dang ky c6 tac dung cong
bb mbi quan hé giita chi thé va quyén ddi
véi toan xa hoi: tt ca moi nguoi déu budc
phai biét vé mdi quan hé nay va néu khong
tranh chip voi chu thé dang ky vé quyén do,
thi budc phai thira nhan cha thé c6 quyén do
tir ngdy dang ky va phai ton trong didu nay.

Vi cac nguyén tic chi phdi nhu thé, thi
viéc dang ky khong hé bao dam cho chu thé
khong dimg trude nguy co ddi mat voi sy
pha nhan vé quyén dugc dang ky cho minh
trong khuoén khé mot tranh chap phap 1.
Ngoai ra, quyén dbi voi bat dong san khong
nhat thiét cir phai dang ky méi co6 hiéu lyc:
¢6 nhitng quyén khong dugc dang ky, nhung
bén lién quan biét hodc budc phai biét vé su
ton tai cia quyén do, thi van phai chip nhan
va ton trong quyén's.

Do viéc dang ky khong c6 tac dung thiét
1ap bang chimg chinh thirc va khong thé dao
ngugc vé quyén sé hitu, vé mat 1y thuyét,
nguoi ta khong thé chi trong cdy vao hé
thng ding ky dé xay dung méi trudng giao
dich bat dong san an toan. Nguoi Phap chon
giai phap két hop giita hé théng diang ky
va cac dich vu phép ly dugc cung ung, dac

11 O Viét Nam, h¢ théng Torrens dugc ap dung trugc hét tai Nam Ky thuc dia theo Sic 1énh dién thd ngay 21/7/1925. Dén
nam 1937, pham vi dp dung ctia Sic lénh dugc md rong ra Ha Noi, Hai Phong va tit 1940, ra dén toan lanh thé Bac Ky.
12 Xem, Ph. Simler, Ph. Delebecque, Droit civil. Les stretés. La publicité fonciere, Dalloz, Paris 2009, tr. 732-735.

13 Xem, Ph. Simler, Ph. Delebecque, tldd, tr 730-731.

14 Xem Ph. Malaurie va, L. Aynes, Droit civil. Les biens, Cujas, Paris, 1998, tr. 189 va -190.
15 Vidy, hgp dong mua ban nha da dugc giao két va dugc thuc hién, nhung chua dugc dang ky sang tén. Nguoi da lam moi
gi6i dé thuc hién viéc mua ban nay van bi coi la phai biét vé viéc mua bén nay va do d6 khong cé quyén tiép tuc moi gidi dé

ban bat dong san cho nguoi khac.

16 https://www.pap.fr/vendeur/compromis-vente/le-role-du-notaire/a2521, truy cap ngay 03/4/2023.
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biét 1a dich vu cua cong chung vién, dé tao
ra mot khung bao hd giup nguoi giao dich
tranh dugc rui ro.

Bio dim an toan giao dich bang dich
vu cong chirng. Mot trong nhiing vi du
minh hoa vé su két hgp nay lién quan dén
giao dich mua ban nha'®. Trong quy trinh
giao dich chuyén nhuong bat dong san, cong
ching vién gilt vi tri nguoi cung tng dich
vu mdt cira: cac bén gui yéu cau cho cong
chung vién, ky hop dong chuyén nhuong
tai co quan cong ching va sau d6 nhan két
qua thuc hién cac thi tuc sau khi giao két
hop ddng, bao gém trudc ba va sang tén,
cling tai co quan cong ching. Trach nhiém
cua cong chung vién khong chi giéi han
trong viéc bado dam nang luc giao dich va
su ung thudn cta cac bén nhu cong ching
vién ¢ Bic, ma con mo rong dén viéc bao
dam vé tinh x4c thyc, rd rang cua tinh trang
phap ly cua tai san. Cong ching vién tim
hiéu thong tin do hé théng diang ky cung
cAp va tir nhitng ngudn khéc; vi du, tir cac
dai Iy méi gidi, nha dau tu, tham chi, néu
can, xuéng tan hién truong noi cé bat dong
san dé khao sat va thu thap thong tin & cong
ddng lang giéng. Cac két qua suu tra duoc
ghi nhan trong mot bao cdo ma cong ching
vién co6 trach nhiém guri cho cac bén giao
dich, kém theo céc 16i tu van mang tinh
chét trung 1ap. Cong ching vién chiu trach
nhiém vé tinh xé4c thuc cta céc thong tin
minh thu thap so voi thong tin luu gilr tai
nguodn: néu théng tin sai ma gay thiét hai thi
phai bdi thuong.

Trong chimg muc nao do, c6 thé noi
chinh co quan dang ky bat dong san phai dua
vao cong ching vién dé c6 thé yén tim vé
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chat luong cia yéu cu ding ky quyén ddi
voi bt dong san. Boi vay, luat doi hoi cac
cac quyén ddi voi bat dong san duoc xac 1ap
béng giao dich dan sy hoac do thura ké déu
chi ¢6 thé dugc dang ky mot khi viéc xac
1ap duoc ghi nhan trén mdt van ban do cong
chung vién 1ap (Piéu 710-1 B luat Dén su
Phap).

4. Kinh nghiém cho Viét Nam

4.1. Ly thuyét va thuc té

Vé kha ning dp dung hé thong ding
ky xdc lgp quyén. Vé mit 1y thuyét, c6 thé
ap dung hé thong Torrens tai Viét Nam.
Trong diéu kién dat dai thuoc s¢ hiru toan
dan va quyén st dung dat dugc xac 1ap ban
dau bang viéc Nha nudc giao hoic cho thué
dat, viéc dang ky ban dau dbi v6i quyén sir
dung d4t hoan toan nam dudi su kiém soat
ctia Nha nuée. Boi vay, chi can xay dung co
ché kiém soét giao dich tét, nghia 1a kiém
soat nham bao dam céac diéu kién co gia tri
ctia giao dich vé dét dai' 1a hé thong dang
ky xéc 1ap quyén s& van hanh suon sé.

Tuy nhién, thuc tién st dung dat lai
khong don gian'®. Phan 16n dit dai st dung
dugc & cac vung dan cu déu da duoc chiém
hiru trude khi co hé théng phap luat méi vé
dat dai xay dyng trén nguyén tic s¢ hitu toan
dan dbi vai dat dai. Viéc giao hodc cho thué
theo luat dat dai mé&i d6i voi cac phan dat
nay phai dugc thuc hién trén co s¢ uvu tién
can nhéc viéc hop thirc hod tinh trang chiém
hitu ctia ngudi dang thyc té khai thac dat dai.
Diéu d6 c6 nghia 1a trudc khi giao hodc cho
thué theo quy dinh méi dbi voi dat dai dang
dugc chiém hitu, phai danh gia lai toan bo
lich str chiém hiru dat dai. Do 1a cong viée

17 Gi6ng nhu hé thong kiém soat & Dtic v6i vai tro tuong doi khiém tén cua cong chiing vién, ngudi chi chiu trach nhiém

vé ning lyc giao dich, sy ung thuan,

18 Heé thdng Torrens da tiing dugc ngudi Phép trién khai & Viét Nam theo Sic 1énh Pién thé ngay 21/7/1925 nhu da néu &
trén. Tuy nhién, cho dén khi chdm dt ché d¢ thudc dia va “ché d¢ Sai Gon” 6 mién Nam, hé thong nay chua pht khap lanh
thé. Ngay tai nhiing dia phuong ma s6 dang ky dit dugc lap rat bai ban nhu Sai Gon va cac tinh mién Péng, mién Tay Nam
b¢, chi mot phin nho dat tu nhan duge ding ky; con lai van dé€ troi ndi.
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rat kho khan, phirc tap. Khong loai trir kha
ning co quan c¢6 tham quyén pham sai lam
trong qua trinh danh gia, tir d6 trao quyén
stt dung dat cho mot nguoi khong du diéu
kién. Trong truong hop niy, can thira nhan
cho nguoi du diéu kién nhung da bi loai
mot cach oan udng quyén doi lai cong bang
trudc toa an. Sy thira nhan d6 ciing dong
nghia véi viée loai bd kha nang xay dung hé
thong ding ky quyén sir dung dat theo mo
hinh Torrens v&i nguyén tic thira nhan gia tri
khong thé dao nguoc cua viée dang ky, dic
biét la diang ky ban dau.

Dau sao, khong thé hinh dung viéc xay
dung mot hé thong dang ky chi dé luu gitr
nhu & Hoa Ky trong diéu kién Nha nudc tao
ra quyén st dung dat va do dé, c6 kha ning
kiém soat sy hinh thanh va luu théng ctia nd.
Hé¢ thong ding ky ddi khang theo kiéu Phap
cling dugc cho 1a khong phu hop do khong
cho phép khai thac dugc kha nang d6 cua
Nha nudec.

4.2. Sw lwa chon tot nhit kha di

H¢ thong ding ky suy dodn quyén két
hop dich vu ciia cong chirng vién. Tu phan
tich vé mé hinh cta cac nude, ¢6 thé nhan
thdy giai phap tot nhéat cho Viét Nam trong
khung canh hién tai 1a mo6 hinh trung gian
giita dang ky xac lap quyén va dang ky dbi
khang, nghia 1a mo hinh dang ky c6 tac dung
suy doan quyén.

Su Iya chon d6 tuong ty nhu sy lya chon
cua vung Alsace-Lorraine cua Phap, vung
giap ranh gitra Buc va Phéap, nhu da néu ¢
trén. Sy khac biét & chd hé thong dang ky
Alsace — Lorraine duoc dit dudi tham quyén
clia toa an'%; con & Viét Nam, hé thong nay
nén duogc coi 1a mot phan ciia bd may hanh

chinh cong. Ly do 1a quyén sir dung dat dugc
xéc lap ban dau do hiéu luc cua viéc giao dat
hodc cho thué dat va viéc nay dugc co quan
quan 1y nha nudc vé dat dai thyc hién nhan
danh Nha nudc.

That ra, Viét Nam da lva chon hé théng
nay tu lau. Cu thé, theo khoan 16 Piéu 3
Luat Dat dai nam 2013, “Giéy ching nhan
quyén sir dung dat, quyén sé hitu nha & va
cac tai san khac gan lién véi dat 1a ching
thu phap 1y dé Nha nudc xac nhan quyén st
dung dat, quyén so hitu nha & va cac tai san
khac gén lién voi dat hop phép cia nguoi
co quyen str dung dat, quyén s hu’u nha &
va quyén so hitu tai san khac gan lién véi
dat”. Mat khac, theo khoan 1 Diéu 203 Luat
Dt dai nam 2013, “Tranh chap dat dai ma
duong su co Giéy ching nhan hodc mot
trong cac loai gidy to dugc quy dinh tai Didu
100 ctia Luat nay® va tranh chap vé tai san
gan lién voi dat thi do Toa 4n nhan dén giai
quyét”. Dy thao Luat Dt dai (sita d6i) ciing
gilt nguyén quy dinh lién quan dén gia tri
phap 1y ctia gidy chimg nhan quyén sir dung
dat (khoan 22 Piéu 3) va khang dinh tham
quyén giai quyét tranh chap dat dai cua Toa
an (Piéu 225).

Tir cac quy dinh 4y, c6 thé thira nhan
rang gidy chimg nhan quyén sir dung dat 1a
su xac nhan cua Nha nudc vé quyén sir dung
dat cia mot nguoi; nhung sy xac nhan do
khong dut khoat, khong chung két. Trong
truong hop trén co s giai quyét tranh chip,
tod 4n noi rang mot ngudi nao d6 khac, chir
khong phai 14 ngudi co tén trén gidy ching
nhén, mdi 1a nguoi thuc sy co quyén su dung
dat, thi gidy ching nhan d6 sé& bi thu hoi va
mot gidy chimg nhan khéc s& dugc cap cho

19 Ph. Simler, Ph. Delebecque, Droit civil. Les stiretés. La publicité fonciére, Dalloz, Paris 2009, tr. 731.

20 Diéu 100 khoan 1 ctia Luat D4t dai ndm 2013 liét ké céc loai gidly t& c6 thé dugc coi la can cti d€ dugc cdp Gidy chiing
nhén quyén st dung dét chinh thic. Su ton tai ctia cac loai gidy t& nay c6 nguyén nhan ti sy thay d6i ché do chinh tri, dan
dén sy thay déi hé théng phap ly, ciing nhu tinh trang thiéu 6n dinh ctia phap luat dit dai trong mot thoi gian dai sau khi két

thuc chién tranh.
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nguoi thing kién. Cach giai quyét nhu thé 1a
hé quéa cua viéc thiét 1ap hé théng dang ky
suy doan quyén d6i véi bat dong san.

Ddi véi tai san gén lién véi dat, nhu nha,
cong trinh xay dung khac, ciy trong, khoang
khong gian trén mat dat va trong 1ong dat,
can phan biét truong hop cac tai san nay 1a
mot phan cua mot tong thé quyén st dung
dét va tai san gén lién véi dat thude vé mot
chu thé hodc ton tai df)c lap véi quyén su
dung dat (nghia 1a quyen sir dung dat thudc
Ve mot ngudi, tai san gan lién VOl dat thudc
vé mot nguoi khac, con goi 1a quyén bé mat).
Trong trudng hop thtr nhat, nén thira nhan
hiéu luc suy doan quyén déi vé6i viée dang
ky quyén trén téng thé; trong trudng hop thir
hai, nén thira nhan hiéu luc ddi khang voi
ngudi thir ba ctia viée dang ky quyén trén tai
san gan lién voi dat mot cach doc 1ap. Ly do
1a céc tai san gin lién v6i dat do chu thé tu
tao 1ap chir khong c6 ngudn gbc tir s¢ hitu
nha nudc.

Du dia trach nhiém vé bao dam an toan
giao dich lién quan dén bat dong san trong
bdi canh trién khai mé hinh diang ky suy doan
quyén két hop dbi khang quyén voi ngudi
thir ba nhu trén nén dé cho cong ching vién
phu trach nhu cach lam cua nude Buc, Phap.
bac biét, vai tro ctia cong chiing vién trong
viéc bao dam an toan giao dich lién quan dén
bat dong san trong bdi canh hé thong ding
ky bat dong san chi phat sinh hiéu lyc déi
khang hodc nhiéu lim 1a hiéu lyc suy doan
quyén da rit thanh cong tai Phap.

Cu thé, khi tiép nhan yéu cau cong
chimg giao dich chuyén nhugng bat dong
san, cong ching vién, ngoai vi¢c lam 1o
nang luc giao dich cua cac bén, phai thuc
hién cac budc xac minh can thiét dé 1am rd
tinh trang phap ly cua tai san. Cong chung
vién c6 quyén va co trach nhiém tiép can
hé thong dang ky bat dong san dé thu thap
thong tin vé céc quyén cling nhu nhiing
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rang budc co thé co (dia dich, bién phéap
khan cdp tam thoi,...) chi phdi bat dong
san. Ngoai ra, do viéc dang ky chi co tac
dung suy doan quyén, cong chimg vién
phai tim kiém thong tin vé bat dong san tir
cac ngudn khéc; vi dy, phong luc su toa 4n
sO tai, nguoi lang giéng,. .. Noi chung, cong
ching vién phai lam tat ca nhiing gi c6 thé
theo kha ning dé tinh trang phap 1y cta bat
dong san dugc nhan biét 1o rang.

Do cong vi¢c cua cong ching vién cd
tinh rui ro cao, can ¢ co ché hd tro dé cong
chtng vién c6 dugc sy tu tin can thiét cho
phép phat huy kha ning ciia minh dé cung
ung cac dich vu chuyén mon c6 hiéu qua va
c¢6 chat luong. O Phap, cong viéc cia cong
ching vién duoc bao hiém trong khuon kho
mot hé thong phirc tap cho phép chia sé
rui ro gitta cac cong chirng vién. Viéc bao
hiém duoc giao két giita cong ty bao hiém
vo1 hi¢p hdi cong chung chir khong phai vaoi
ca nhan cong chung vién. Vi hé thng nay,
mot cong ching vién gia dan sé& co diéu kién
tiép strc ganh vac rui ro cho mot cong chimg
vién non tré thong qua viéc dong gop vao
quy bao hiém nghé nghiép cong chimg.

Trong khung canh luét thuc dinh Viét
Nam, vai tro cua cong ching vién nhu la
ngudi hd tro cac bén giao dich vé bat dong
san trong vi¢c xac lap, thuc hién giao dich
an toan da dugc chinh thirc ghi nhan. Tuy
nhién, vai tro nay chua that sy ndi bat. Mot
trong nhiing 1y do chinh 1a luat chua xay
dung hanh lang két ndi cac khau trong chudi
cung tng dich vu bdo dam an toan giao dich
va trao quyeén, trach nhiém di chuyén trong
hanh lang d6 cho cong chung vién, nhu &
Phap. Cac kinh nghiém cta Phap nén duogc
nghién ctru mdt cach nghiém tuc va can ké
dé dugc van dung nham hoan thién phap luat
Viét Nam & diém nay, giup cong chung vién
¢6 diéu kién chimg minh tinh hiéu qua cta
cong viéc minh thyuc hi¢n m
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THE CHE HOA HIEN PHAP NAM 2013 VE MO HiNH

THANH PHO THUGC THANH PHO TRUC THUGC TRUNG UONG '

Luu Puc Quang
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Ngay 09/ 12/2020, Uy ban Thudng vu Qudc h01 da ban hanh Nghi
quyét vé viéc sap xep cac don vi hanh chinh cap huyen cap xd va
thanh lap thanh phd Tha Pic thude Thanh phd Ho Chi Minh. Day
1a ddu mdc quan trong trong qué trinh thé ché hoa y twong vé mo
hinh thanh phé thugc thanh phd tryc thude trung wong. Trong bai
viét ndy, tic gia phan tich qué trinh thé ché hoa Hién phap nim
2013 ciing nhu mot s6 thach thire phap 1y ddi voi mo hinh don vi
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On December 9, 2020, the National Assembly Standing Committee
stipulated a Resolution on arrangement of administrative units at
district and commune levels and the establishment of Thu Duc
city under Ho Chi Minh City. This is an important milestone in
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1. Thanh lap thanh phé thudc thanh phd
truc thugc trung wong tir don vi hanh
chinh twong duwong

Pon vi hanh chinh la nhitng don vi
khong gian, c¢6 ranh gidi xac dinh, dugc
phén chia bang cac quyét dinh phép Iy cua
co quan nha nudc c6 thim quyén, trong
mot lanh thd qudc gia thdng nhat, nham
muc dich thyc hién quan Iy nha nude. TS
chttc don vi hanh chinh 1a vi¢c phéan chia
(hodc thira nhan) lanh thd qudc gia thanh

cac don vi hanh chinh dé thyc hién quyén
lyc nha nudc & dia phuong. Pay la mot
chirc nang hién dinh xuét phat tir nguyén
1y quan tri qudc gia “nha nude quan Iy dan
cu theo ldnh thd”; nham tao thuan loi cho
phaét trién kinh té - x4 hoi, dam bao qudc
phong — an ninh cling nhu co sé cua cai
cach hanh chinh nha nuéc trong moi giai
doan phat trién dat nudc?. Piéu 110 Hién
phap nim 2013 quy dinh van dé nay nhu
sau:

1 Nghién ciru duoc tai tro boi Dai hoc qudc gia TP. HS Chi Minh trong khudn khé Dé tai ma s6 DH2022-34-03.
2 Vién Khoa hoc phép 1y (2018), Binh luén khoa hoc Hién phap hién hanh (ndm 2013), Nxb. Chinh tri quéc gia, Ha Noi,
tr. 782-783 va Nguyén Thi Phuong (chu bién) (2013), Té chirc don vi hanh chinh — lanh thd Viét Nam (Sach tham khao),

Nxb. Chinh tri quéc gia, Ha Noi, tr. 17-26.
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“]. Cac don vi hanh chinh cta nudc
Cong hoa xa hoi chu nghia Viét Nam duogc
phan dinh nhu sau:

Nudc chia thanh tinh, thanh phé truc
thudc trung vong;

Tinh chia thanh huyén, thi xa va thanh
phd thudc tinh; thanh phd tryc thudc
trung wong chia thanh quan, huyén, thi xa va
don vi hanh chinh twong duong;

Huyén chia thanh x4, thi tran; thi xi va
thanh phd thudc tinh chia thanh phuong va
x3a; quén chia thanh phuong.

Pon vi hanh chinh - kinh té d3c biét do
Quéc hoi thanh 1ap.

2. Viéc thanh lap, giai thé, nhép, chia,
diéu chinh dia gidi don vi hanh chinh phai
lay y kién nhan dan dia phuong va theo trinh
tu, tha tuc do luat dinh”.

Trong lich str 1ap hién nudc ta, thuat ngir
“don vi hanh chinh tuong dwong” 1an dau
tién xuat hién tai Piéu 113 Hién phap nim
1980 v&i tu cach don vi hanh chinh ngang
hang véi tinh, thanh phd truc thuéc Trung
wong nham khang dinh ¢ tim hién dinh ddi
v6i sy ton tai cua Pac khu Viing Tau — Con
Dao®. Tuy nhién, theo Diéu 110 Hién phap
nam 2013, don vi hanh chinh twong duong
v6i quan, huyén, thi xa trong cAu trac hanh
chinh — 1anh tho cua thanh phé truc thudc
trung wvong mdi dugc ghi nhan. Quy dinh
nay tao tién dé cho su thanh lap cac don vi
hanh chinh dic thi nhim da dang hoa mb
hinh t6 chitc hanh chinh — lanh thé ciing
nhu thich tmg t&t hon qua trinh d6 thi hoa
dang dién ra manh mé tai cac thanh phd truc
thudc trung wong. Dong thoi, n6 chinh 1 hé
qua cua tu duy 1ap hién co say tinh khac
biét gilra cac don vi hanh chinh & d6 thi véi
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don vi hanh chinh ¢ nong thon. D6 thi noi
chung 1a mot don vi quan cu lién hoan nhu
mot chinh thé théng nhit, khong thé chia
cit vé mit dia ly, vé két cau ha tang, k¥
thuat; hoat dong kinh té, van hoa, xa hoi...;
dan cu d6 thi khong co sy biét lap vé 16i
séng nhu dan cu nong thon. Viée phan dinh
dia gioi gitta cac don vi hanh chinh noi do
cht yéu mang tinh nhan tao ma khong dua
vao dic diém tu nhién cua dia hinh. Do
vy, nhiéu quan diém cho ring, cac don
vi hanh chinh n¢i d6 khong phai la don vi
hanh chinh — lanh thé (khong c6 ¥ nghia vé
1anh thd) ma chi 1a don vi hanh chinh thuan
tay*. Chung dugc phan chia nhim phuc vu
hoat dong chip hanh va diéu hanh theo quy
hoach phat trién kinh té - x4 hoi chung cho
ca d6 thi. Pbi v6i cac thanh phd truc thude
trung wong c¢6 quy mé 16n vé dién tich, dan
s6 ¢6 tam anh hudng dic biét quan trong
ddi véi dat nude vé chinh tri, kinh té - xa
hoi... nhu Ha Noi, thanh phd Ho Chi Minh,
nhu ciu ca thé hoa ciu trac hanh chinh —
lanh tho va to chitc chinh quyén do thi dugc
dit ra nhu mot bai toan can 101 giai dap cap
bach va cén co.

Thé ché héa Hién phap nam 2013, Diéu
2 Luét T6 chie chinh quyén dia phuong nam
2015 da quy dinh: Cac don vi hanh chinh
cua nudc Cong hoa xa hdi chu nghia Viét
Nam gdom cé: tinh, thanh phd truc thudc
trung wong (sau day goi chung 1a cap tinh);
huyén, quan, thi xa, thanh phé thudc tinh,
thanh phd thudc thanh phé tryc thudc trung
wong (sau dy goi chung 1a cip huyén); xa,
phudng, thi trin (sau diy goi chung 1a cép
xd); don vi hanh chinh - kinh té dac biét. Nhu
vay, Luat T chire chinh quyén dia phuong
ndm 2015 da thé ché héa “don vi hanh chinh
tuong dwong” trong cdu trac hanh chinh -

3 Ngay 30/5/1979, tai Ky hop thtr 5, Quéc hoi khoa VI da quyét dinh thanh 1ap Pac khu Viing Tau — Con Dao.
4 Xem chi tiét: Nguyén Thi Phuong (cht bién) (2013), sdd, tr. 19-22.
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lanh thé cua thanh phd truc thudc trung
wong theo Hién phép nam 2013 thanh don vi
hanh chinh “thanh phd thudc thanh phd truc
thudc trung wong”.

Theo PGS.TS. Lé Minh Thong, viéc
quy dinh thanh phé thudc thanh phd truc
thudc trung wong xuit phat tir nhidu cin
ctr 1y luan va thuc tién trong qua trinh xay
dung va phat trién d6 thi n6i chung va phat
trién mo hinh thanh phd truc thudc trung
uong noi riéng ¢ nude ta nhu sau’: (1) Cac
thanh phd truc thudc trung wong dong vai
tro dau tau phat trién ciia ca nudc ciing nhu
ving; (2) M6 hinh t6 chirc va hoat dong
ctia chinh quyén thanh phd tryc thudc trung
uong khéng c6 nhiéu khac biét s0 v6i1 chinh
quyén tinh boi tu duy “dong cap”; (3) Dac
tinh lanh thd va dan cu dit ra yéu cu xay
dung céc d6 thi mdi co tinh tu chu cao, trd
thanh cuc ting truong cho cac thanh phd
tryc thudc trung wong. Do dién tich ndng
thon trong cdu trac lanh thé & cac thanh
phd truc thudc trung wong con chiém ty 1¢
161 hodc dan sb gitta ndi thanh va ngoai
thanh xap xi nhau’... nén dinh huéng quy
hoach d6 thi vwira phai tao duogc khong

gian thich hop cho su phat trién cta do thi
truyén thong, vira tao hanh lang cho su xdy
dung va phat trién cac d6 thi méi truc thude
thanh phd. Thuc té cho thiy, hai d6 thi dic
biét & nudc ta (Ha Noi va TP. Ho Chi Minh)
cling ¢6 nhitng khac biét kha 16n vé nhiéu
mit. Yéu cau nay doi hoi cac thanh phd tric
thuc trung wong can xay dyng nhiéu do
thi v¢€ tinh, trén co s& d6 hinh thanh dai do
thi véi vung d6 thi 161 chinh 1a cac quan
hién hitu. V& mit t6 chie chinh quyén, cac
d6 thi vé tinh nay phai 1a mot cdu trac do
thi hoan chinh, c6 tinh doc lap cao, du diéu
kién dé thanh 1ap mot cép chinh quyén dia
phuong; (4) Su bat hop 1y trong ciu tric
hanh chinh giira cac don vi hanh chinh cip
tinh (thanh phd duoc t6 chirc & cac tinh ma
khong dugc té chirc & cac thanh phd truc
thudc trung wong) da tao ra nhitng x4o tron
khong dang c6 vé dia vi phéap 1y, tham chi
kéo lui sy phat trién cta cac dia phuong
nay nhu truong hop cua thi xa Son Tay® va
thanh ph Ha Dong®. Thyc tién d6 truc tiép
lam suy giam su 6n dinh cta bd may hanh
chinh nha nudc; hi¢u luc, hi¢u qua quan ly
nha nudc ciing nhu quy hoach phat trién

5 L& Minh Thong (2021), M6t s6 vn dé 1y luan v& mé hinh t6 chtrc thanh phé thudc thanh phd tryc thudc trung wong, Tap
chi Cong san, https://www.tapchicongsan.org.vn/media-story/-/asset_publisher/V8hhp4dK31Gf/content/mot-so-van-de-ly-
luan-ve-mo-hinh-to-chuc-thanh-pho-thuoc-thanh-pho-truc-thuoc-trung-uong, truy cap ngay 01/9/2022.

6 Dién tich cua 5 huyén (Cén Gio, Cu Chi, Binh Chanh, Hé6c Mén, Nha Be¢) chiém khoang 1601 km?, so véi 2095 km?
dién tich ty nhién toan Thanh ph H Chi Minh (TP. HCM). Theo két qua cudc Tdng diéu tra dan sb va nha & nam 2019,
TP. HCM c6 dén s6 9.166.800 ngudi, trong d6, dan s6 ndi thanh 1a 7.239.600 ngudi (chiém 78,98%) va déan s néng thén
14 1.927.200 ngudi (chiém 21,02%). Céu trac hanh chinh — lanh thé ciia TP. HCM gdm 16 quén, 1 thanh phé va 5 huyén.

7 Nam 2008, Ha Noi duoc mé rong vai viée sap nhap tinh Ha Tay, huyén Mé Linh (Vinh Phic) va 4 xa thugc huyén
Lwong Son (Hoa Binh) véi dién tich khoang 3359 km2, gép 3 14n dién tich truéc d6. Theo két qua cudc Tong didu tra dan sb
va nha ¢ nam 2019, Ha Noi c6 dan sb 8.053.663 ngudi, trong d6, dan s noi thanh 1a 3.962.310 ngudi (chiém 49,2%) va dan
s6 nong thon 1a 4.091.353 (chiém 50,8%). Cu trac hanh chinh — linh thd cua Ha Noi gdm 12 quén, 1 thi xi va 17 huyén.
8 Nam 2006, thi xa Son Tay dugc cong nhan 1a do thi loai III. Nam 2007, Chinh phu quyét dinh thanh 1ap thanh phé Son
Tay thudc tinh Ha Tay. Nam 2008, cling v6i toan b tinh Ha T4y, thanh phd Son Ty dugc Qudc hdi quyét dinh sap nhap
vao thanh phd Ha N6i. Nam 2009, Chinh phu quyét dinh chuyén thanh phd Son Téy thanh thi xi Son Ty thudc thanh phd
Ha Nbi (do Hién phap nim 1992 chwa thira nhan don vi hanh chinh thanh phd thudc thanh phd tryc thuge trung wong).

9 Nim 2006, Chinh pht quyét dinh thanh 14p thanh phé Ha Déng thudc tinh Ha Tay. Nam 2008, cing véi toan bo tinh
Ha Tay, thanh phé Ha Péng dugc Qudc hoi quyét dinh sap nhip vao thanh phd Ha Noi. Nam 2009, Chinh phi quyét dinh
thanh 1ap quan Ha Bong thudc thanh phé Ha Noi trén co s¢ toan b dién tich, dan sb cua thanh phé Ha Pong va thanh lap 7
phuong: Bién Giang, Pdng Mai, Dwong Noi, Kién Hung, Phu Lam, Phu Lwong, Yén Nghia trén co s& 7 x4 ¢ tén tuong tng.
10 Xem thém: Nguyén Minh Phuong — Vii Thi Thu Hé‘mg, Xaéc 1ap don vi hanh chinh - 1anh thd & Viét Nam hién nay, Tap
chi Nghién ctru lap phap, s6 10 (242), thang 5/2013.
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kinh té - xa hoi cua cac dija phuong va ca
nudc'®. Dudng nhu, cic nha lap hién nim
1992 da chua nhin xa trong viéc xac 1ap mo
hinh thanh phé thudc thanh phd truc thudc
trung wong. Nhin tir trudng hop td chtrc don
vi hanh chinh & Ha N6i sau khi m¢ rong dia
gi6i, thanh phd Son Tay va Ha Pong co 18
d3 khong phai d6i tén theo mot cach nghich
1y nhu da qua.

2. Xay dung mé hinh t6 chirc chinh quyén
thanh phd thudc thanh phéd truc thudc
trung wong tir nhirng co hgi bi bo 16

Néu viéc td chtre don vi hanh chinh can
duogc hién dinh thi to chtic chinh quyén dia
phuong can duoc thé ché hoa & tdm luét
dinh, dé dam bao tinh 6n dinh, phuc vu cho
quan tri qudc gia cling nhu dép tng cac nhu
cau ctia nguoi dan''. Pidu 111 Hién phéap
niam 2013 quy dinh van dé nay nhu sau:

“1. Chinh quyén dia phuong duoc to
chtre ¢ cac don vi hanh chinh ctia nudc Cong
hoa xa hoi chu nghia Viét Nam.

2. Cap chinh quyén dia phuong gom c6
Hoi ddng nhan dan va Uy ban nhan dan duoc
t6 chirc phu hop v6i ddc diém nong thon, do
thi, hai dao, don vi hanh chinh - kinh té dic
biét do luat dinh”.

Lin dau tién, cap khai ni€ém “chinh
quyén dia phuong” va “cép chinh quyén dia
phuong” xuat hién trong Hién phap. Theo
GS. TSKH. Pao Tri Uc, diéu nay da gay
su kho hiéu nhét dinh can duoc gidi ma:
“Nhu vdy, phai ching Hién phap di khing
dinh 1a & mdi cap don vi hanh chinh déu
to chic HOi dong nhan dan (HDND) va
Uy ban nhan dan (UBND)? Hay ¢ day c6
su khac nhau gitra cac khai niém “chinh

11 Nguyén Thi Phuong (chi bién) (2013), sdd, tr. 271.

CHINH QUYEN DIA PHUONG

quyén dia phuong” va “cap chinh quyén dia
phuong”?”'2. Phan tich bbi canh ban hanh
Hién phap nam 2013, ching ta c6 thé hiéu
duoc sy bdi rdi cua cac nha lap hién. Thuc
tién cho thay, viéc dong bd hoa trong to
chirc chinh quyén dia phuong tai moi don
vi hanh chinh 1a bat cap trén nhiéu phuong
dién. Trudc d6, Hién phap nim 1992 da c6
quy dinh theo huéng “md” vé td chirc chinh
quyén dia phuong tai Didu 118: “Viéc thanh
lap HDND va UBND ¢ cac don vi hanh
chinh do luat dinh”, nhung dang tiéc la
Luat T6 chitc HDND va UBND nam 1994,
nim 2003 da khong da dang hoa mé hinh to
chtrc chinh quyén dia phuong gitta cac don
vi hanh chinh bét chép su khac biét vé dia
1y (d6ng bang, mién nui hay hai dao); diéu
kién kinh té - x hoi (néng thon hay d6 thi);
thur bac hanh chinh (co ban hay trung gian);
ngudn gbc hinh thanh (1anh thé hanh chinh
ty nhién hay nhén tao)... Tdc gid cho rang,
dady la hai co hi bi bo 16. Ngay 01/8/2007,
tai HO1 nghi lan tha nim, Ban Chép hanh
Trung vong Bang khoa X da ban hanh Nghi
quyét s6 17/NQ-TW vé day manh cai cach
hanh chinh, nang cao nang lyc, hiu qua
quan ly ctia bd may nha nudc, da vach ra
phuong huéng: “Thuc hién thi diém khong
t6 chitc HDND huyén, quan, phuong. Qua
thi diém s& tong két, danh gia va xem xét dé
¢ chu truong sira doi, bd sung Hién phap
vé t6 chirc chinh quyén dia phuong cho phu
hop”. Tai Ky hop thtr 4, Quéc hoi khoa XII
da ban hanh Nghi quyét s6 26/2008/QH12
vé thyc hién thi diém khong t6 chic HDND
huyén, quan, phuong. Trén co s¢ do, ngay
16/01/2009, Uy ban Thuong vu Qudc
hoi ban hanh Nghi quyét sé 724/2009/
UBTVQHI12 vé danh sach huyén, quan,

12 Vién Chinh sach cong va phap luat — Lién hiép cac hoi khoa hoc va ky thuat Viét Nam (2014), Binh luan khoa hoc Hién
phap nudc Cong hoa xa hoi chu nghia Viét Nam nam 2013, Nxb. Lao dong, Ha Noi, tr. 618.
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phudng cia cac tinh, thanh phé truc thudc
trung wong thuc hién thi diém khong to
chitc HDND huyén, quan, phuong. Theo
d6, viéc thi diém nay duogc thuc hién trén
67 huyén, 32 quan va 483 phuong cua 10
tinh, thanh phé truc thudc trung wong gdm
Lao Cai, Vinh Phuc, TP. Hai Phong, Nam
Dinh, Quang Tri, TP. Pa Nang, Phu Yén,
TP. H6 Chi Minh, Ba Ria - Viing Tau, Kién
Giang. Qua trinh thi diém du da tich lay
khong it kinh nghiém, song dén thoi diém
ban hanh Hién phép nim 2013, nha chuc
trach van chua tong két thi diém dé rat ra
co s& 1y thuyét vitng chic cho viéc khong to
chitc HDND ¢ don vi hanh chinh nao. Déi
chiéu v6i Hién phap nam 1992, c6 thé noi
rang, tinh m& cia Hién phap nim 2013 vé
t6 chtrc chinh quyén dia phuong da c6 bude
phat trién dang khich 1¢ khi khang dinh su
khac biét can co trong t chirc chinh quyén
gitra nong thon, d6 thi, hai ddo, don vi hanh
chinh - kinh té dic biét tuy van con chua
durt khoat trong viée thiét ké mé hinh chinh
quyén dia phuong®.

Nhu véy, theo tinh than Hién phap nim
2013, chinh quyén dia phuong dugc t6 chire
& moi don vi hanh chinh nhung khong nhat
thiét phai 1a cap chinh quyén dia phuong.
Thong qua viéc phan biét cip hanh chinh
v6i cap chinh quyén, cac nha lap hién da
dinh hudng phan biét don vi hanh chinh co
ban voi don vi hanh chinh trung gian (nhu
quan, huyén, phuong). O dau duge coi la
cap chinh quyén thi chinh quyén ¢ dé bao
gébm HDND va UBND; con & dau khong
duogc coi 1a cap chinh quyén thi chinh quyén
0 do6 chi c6 co quan hanh chinh thyc hién
nhi¢m vu quan ly hanh chinh va dich vu

13 Xem thém: Khoa Luat —

cong tai dia ban. Ngay & cap chinh quyén
dia phuong, viéc to chirc cling phai phut hop
dic diém nong thon, d6 thi, hai do, don vi
hanh chinh - kinh té. Tinh than nay ciing
da tung duogc van dung & nudc ta trong
thoi ky thi hanh Sac 1énh sb 63-SL ngay
22/11/1945 vé t6 chtc chinh quyén nhan
dan & cac dia phuong va Sic 1énh s6 77-SL
ngiy 21/12/1945 vé to chtrc chinh quyén
nhan dan & cac thanh phd, khu phd ciing
nhu Hién phap nim 1946 sau d6',

Thé ché hoa Hién phap nim 2013,
DPiéu 4 Luat T6 chtc chinh quyén dia
phuong nam 2015 di quy dinh: “1. Cip
chinh quyén dia phwong gom c6 HPND
va UBND dugc t6 chirc ¢ cac don vi hanh
chinh cua nudc Cong hoa xa hdi chu nghia
Viét Nam quy dinh tai Diéu 2 ctia Luat nay.
2. Chinh quyén dia phuong ¢ ndéng thon
gdm chinh quyén dia phuwong ¢ tinh, huyén,
xd. 3. Chinh quyén dia phwong & d6 thi
goém chinh quyén dia phuong & thanh ph
tryc thudc trung vwong, quan, thi xa, thanh
phd thudc tinh, thanh phd thudc thanh phd
tryc thudc trung vong, phuong, thi trin”.
Quy dinh nay ciing dong thoi cham dat
thuc hién thi diém khong t6 chirc HDND
quan, huyén, phudng. Cap chinh quyén dia
phuong dugc t6 chirc & moi don vi hanh
chinh nudc ta. C6 18, két qua thi diém chua
lam cac nha 1ap phap yén tim dé bAm nat
ung ho manh m¢ tinh da dang ctia mé hinh
t6 chirc chinh quyén dia phuong da duoc
Hién phap goi mé tuy budc dau da co sy
phan dinh giita chinh quyén dia phuong
& nong thon véi chinh quyén dia phuong
¢ do thi. Luat ciing danh Chuong II quy
dinh chinh quyén dia phuong ¢ nong thon

Pai hoc quéc gia Ha N¢i (2016), Binh luan khoa hoc Hién phép nude Cong hoa xa hdi chu

nghia Viét Nam nam 2013, Nxb. Lao Dong, Ha Noi, tr. 360-363.
14 Xem thém: Truong Dic Linh, Noi dung Chuong IX “Chinh quyén dia phuong” cta Hién phap nam 2013, trich trong
sach Vién Chinh sach cong va phap luat — Lién hi¢p cac hdi khoa hoc va ky thuat Viét Nam (2014), sdd, tr. 603-605.
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va Chuong III quy dinh chinh quyén dia
phuong & d6 thi. Chiing téi cho rang, diy
tiép tuc la mét co hi bi bé 1. PGS. TS.
Vi Thu cung cdng su da nhan xét “mo hinh
t6 chtrc chinh quyén dia phuong vé co ban
khong d6i”'>.

Ngay 25/10/2017, tai HO1 nghi Trung
wong 6, Ban Chap hanh Trung wong Pang
khoa XII dd ban hanh Nghi quyét sé 18-
NQ/TW khoéa XII vé mot sb van dé vé tiép
tuc ddi méi, sép Xép td chure bd may cua h¢
théng chinh tri tinh gon, hi¢u lyc, hiéu qua
da nhan manh: “Tiép tuc stra d6i, bd sung,
hoan thién thé ché xay dung chinh quyén
dia phuong theo hudng phan dinh rd hon
t6 chirc bd may chinh quyén do thi, nong
thon, hai dao, don vi hanh chinh - kinh té
dic biét; chi dong thi diém ¢ nhimng noi
¢ du diéu kién”. Sau do, Qudc hoi di ban
hanh Luét sta ddi, bd sung mot s6 diéu cua
Luat T chic Chinh phu va Luat T6 chic
chinh quyén dia phuong nam 2019. Theo
d6, khoan 1 Piéu 4 Luat T6 chtc chinh
quyén dija phwong nim 2015 dugc sta doi
nhu sau: “Chinh quyén dia phuong duoc
td6 chirc & cac don vi hanh chinh cta nudc
Cong hoa xa hoi chu nghia Viét Nam quy
dinh tai Diéu 2 cua Luat nay phu hop véi
dic diém nong thon, d6 thi, hai dao, don vi
hanh chinh - kinh té dic biét” (khoan 1 Piéu
2). Nhu vay, Luat stra d6i nam 2019 tiép tuc
lam dam nét tinh md cua Hién phap nim
2013 vé to chuc chinh quyén dia phuong
von da phﬁn nao bi Luat nam 2015 lam
cho mo nhat. Béng thoi, Luat da sta doi,
bd sung Diéu 44: “Chinh quyén dia phuong
& quan 1a cdp chinh quyén dia phuong,
trir truong hop cu thé Qudc hoi quy dinh
khong phai 1a cip chinh quyén dia phuong”
(khoan 14 Piéu 2); stra d6i, b6 sung Diéu

CHINH QUYEN DIA PHUONG

58: “Chinh quyén dia phuong ¢ phuong 1a
cap chinh quyén dia phuong, trir trudng hop
cu thé Qudc hoi quy dinh khong phai 1a cip
chinh quyén dia phuong” (khoan 17 Diéu
2). Nhiing thay doi trén day 1a co sé phap
1y quan trong dé Qudc hoi ban hanh Nghi
quyét sd 131/2020/QH14 (ngay 16/11/2020)
quy dinh vé t6 chirc chinh quyén d6 thi tai
TP. Hb Chi Minh theo huéng chinh quyén
thanh phd thudc TP. H6 Chi Minh 1a cip
chinh quyén dia phuong gom HPND va
UBND trong khi cac phudng cua thanh phd
thudc thanh phé chi t6 chie UBND. TP. Thu
buc hién duoc van hanh theo mo hinh nay.
Trude thoi diém Luat sira ddi nam 2019 ¢6
hiéu lyc thi hanh (ngay 01/7/2020), Qudc
hoi dd ban hanh Nghi quyét sé 97/2019/
QHI14 (ngay 27/11/2019) vé “Thi diém t6
chtrc md hinh chinh quyén dé thi tai TP. Ha
Noi”; Nghi quyét s6 119/2020/QH14 (ngay
19/612020) vé “Thi diém t6 chtirc mé hinh
chinh quyén d6 thi va mot s6 co ché, chinh
sach ddc thu phat trién TP. Da Néang” theo
hudng ton trong su khac biét cua tung dia
phuong. Néu Ha Noi thuc hién khong t6
chirc HDND tai cac phuong thudc quan, thi
xd thi Pa Ning khong t6 chitc HDND tai
céc quan, phuong thuée Thanh phd.

3. Nhitng thach thirc phap 1y déi véi mé
hinh thanh phé thudc thanh phd truc
thugc trung wong - Nhin tir thanh phé
Thu Duwre

Sau gén hai nam van hanh, TP. Thu Duc
v6i tu cach 1a thanh phd thudc thanh phd
truc thude trung wong dau tién cua nudc ta
hién dang mac “cai 4o chat qua” nhu nhan
xét ctia Chu tich Qudc hoi Vuong Dinh Hué
tai phién hop ctia Uy ban Thuong vu Qudc
hoi (ngay 12/9/2022) cho ¥ kién két qua giam

15 Vit Thu (ch bién) (2019), Té chirc quyén luc nha nuée & dia phuong trong Nha nude phap quyén xa hoi chu nghia Viét

Nam, Nxb. Khoa hoc xa hoi, Ha Noi, tr. 233.
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sat viéc thuc hién céc nghl quyet cua Uy ban
Thuong vu Quoc hoi vé viée sap xép cac don
vi hanh chinh cip huyén, cip xi trong giai
doan 2019 — 2021. Ong con thic mac: “Khi
ban hanh nghi quyét thanh lap TP. Thii Puc
no6i day 1a cap quan thoi. Trude tach thanh
3, gio nhap 3 thanh 1. Day la loai gi trong
t6 chtrc don vi hanh chinh ctia ching ta?”'.
Phai chang, TP. Thu Bic mdi chi thay tén
ma chua thyc chat chuyén minh cho xtng
dang v6i danh xung dy?

Hién nay, khung phéap 1y danh cho mé
hinh chinh quyén d6 thi tai TP. HO Chi
Minh bao gdm: (1) Nghi quyét s6 54/2017/
QH14 cua Qudc hoi vé thi diém co ché,
chinh sach dic thu phat trién TP. H6 Chi
Minh; (2) Nghi quyét s6 131/2020/QH14
ctia Qudc hdi vé t6 chuc chinh quyén do
thi tai TP. H6 Chi Minh; (3) Nghi dinh s
33/2021/ND-CP cua Chinh pha quy dinh
chi tiét va bién phap thi hanh Nghi quyét
s6 131/2020/QH 14 vé t6 chirc chinh quyén
d6 thi tai TP. H5 Chi Minh; (4) Quyét dinh
s6 3229/QD-UBND (ngay 23/9/2022) cua
UBND Thanh phd HO Chi Minh vé uy
quyén cho UBND Thanh phé Thi Duc
thuc hién mot s6 nhiém vu, quyén han cua
UBND TP. H6 Chi Minh. Nghién ctru cac
vin ban nay, tic gia nhan thy noi dung
danh cho mé hinh thanh phé thudc thanh
phd con khiém tén va chua co nhiéu dot
pha. Chang han, vé co cdu b mdy, ngoai
viée to chirc mot cap chinh quyén trén dia
ban thi khac biét 1on nhat caa TP. Tha Dic

$0 vOi cac quan, huyén 1a viéc thanh lap
Phong Khoa hoc va Cong nghé véi tu cach
co quan chuyén mon thuoc UBND thanh
phé. V& nhiém wvu, quyén han, UBND
Thanh phé Tha Ptc duge uy quyén thuc
hién mot sd nhiém vu, quyén han cua
UBND Thanh phé HO Chi Minh trén 4
nhoém linh vuc (xdy dung - moéi truong -
db thi, kinh té - ngan sach - du 4n, tu phap,
van hoa - gido duc - thong tin - xa hoi -
khoa hoc) dén hét ngay 31/12/2024.

Du trong pham vi TP. H6 Chi Minh
hay nhin rong ra cac thanh phd thudc trung
uvong khac (dac biét 1a Ha No1), chung ta
c¢6 thé thidy nhu cau thanh lap thanh phd
thudc thanh phd 13 mot xu hudng tat yéu'.
Mot thé ché quan tri qudc gia duoc coi la
lanh manh chéic chan phai diéu chinh tbi uu
nhiing yéu t6 dic thu cia dia phuong néu
khong mudn pha v cau triic don nhat cia
qudc gia'®. Do viy, cung véi viée tong két
thi diém mé hinh chinh quyén dé thi va bd
sung co ché phat trién dic thu cho TP. Thu
Ptic, cac nha 1ap phap can dua vao chuong
trinh nghi sy cang sém cang tot mot dao
luat vé t6 chtc don vi hanh chinh nhim
diéu chinh tén goi; tinh chat; viéc thanh
lap, sap nhap, chia tach don vi hanh chinh
— lanh thd. Bdi véi co ché phan quyén giira
trung wong véi dia phuong, néu chiém ty
trong 16n trong hoat dong ctia chinh quyén
dia phuong thi can thira nhan mo hinh tu
quan dia phuong theo phuong cham “Nha
nudc nhod, xa hoi 16n”" m

16 Thanh Chung, Chitich Quéc hoi: TP. HCM d& nghi co ché dac thit cho TP. Thu D vi “céi 4o chat qua”, Bao Tudi tré, https://
tuoitre.vn/chu-tich-quoc-hoi-tp-hcm-de-nghi-co-che-dac-thu-cho-tp-thu-duc-vi-cai-ao-chat-qua-20220912115639333 .htm,

truy cap ngdy 12/9/2022.

17 Quang Phong, Xay dung 2 thanh phé méi 6 Ha Noi, suc bat cho khu vue Hoa Lac, Noi Bai, https://viethamnet.vn/xay-
dung-2-thanh-pho-o-ha-noi-suc-bat-cho-khu-vuc-hoa-lac-noi-bai-2125069.html, truy cap ngay 27/3/2023.

18 Ngay 12/10/2022, tai phién hop thtr 16, Uy ban Thuong vu Québc hoi cho ¥ kién vé viée thuc hién Nghi quyét s6 54 vé thi
diém co ché, chinh sach dic thu phat trién TP. HCM, Chu tich Quéc hoi Vuong Dinh Hué nhin manh: thi diém chinh sach
dic thu cho TP. HCM khong phai dé “dac thi” ma tim kiém co ché tét dé nhan rong, https:/thanhnien.vn/thi-diem-chinh-
sach-dac-thu-cho-tphcm-dac-thu-khong-phai-de-dac-thu-1851509620.htm, truy cap ngay 12/10/2022.

19 Xem chi tiét: V@i Thu (chii bién) (2019), sdd, tr. 263-272.
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