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NHA NUGC VA PHAP LUAT
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Tém tat:

Van dong chinh sach cong duogc xem 14 xu hudng tét yéu ciia qué trinh
xdy dung chinh sach tai Nghi vién cac nudc trén thé gidi. D6i véi Viét
Nam, viéc xay dung va hoan thién hé théng phap luat doi héi sy tham gia
cua nhiéu chu thé. Bai viét xuét phat tir yéu ciu cta viéc nang cao chat
luong 1ap phap cita Qudc hdi, huy dong su tham gia ciia nhan dan vao quy
trinh chinh sach dé tra 161 cau hoi c6 van dong chinh sach cong & Qudc
héi Viét Nam khong? Co so phap 1y ctiia hoat dong van dong chinh sach
cong & Quéc héi Viét Nam da déy da va cu thé chua? Trén co s¢ d6, dua
ra nhiing nhan dinh vé nhing thuan loi va thach thirc i voi van dong
chinh sach c6ng & Québc hoi Viét Nam hién nay, nham tim ra giai phap
cho van dé nang cao chét luong xay dung va hoan thién phép luat & Quic
hoi Viét Nam, dam bao phap luat vira la cong cu, vira 1a thudc do cua co
ché thuc hién dan chu truc tiép O nudc ta.

Abstract

Lobbying of public policies is recognized as an indispensable
orientation in policymaking in parliaments around the world. For
Viet Nam, the development and improvement of the legal system
require the participation of several stakeholders. This article is
requested by the required improvements of the legislative quality
of the National Assembly, it is to draw the people's participation in
the policymaking process to the question of public policy lobbying
in the National Assembly. Is whether the legal rationale for the
public policy lobbying in the National Assembly in Vietnam
sufficient and specific? The article also provides the comments on
the advantages and challenges for the public policy lobbying in the
National Assembly of Vietnam today to find solutions for them to
improve the legislative quality of development and improvement
by the National Assembly of Vietnam, ensuring the law is both a
tool and a measure of the implementation mechanism of the direct
democracy in Vietnam.
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1. Nhirng thuan lgi déi voi van dfng chinh
sach cong & Qudc hoi Viét Nam

Thit nhat, thudn loi vé boi canh lich st

Néu nhu nhﬁ?ng nam cudi cia thé ky
20 ¢ Vi¢t Nam, van dong chinh sach cong
(VDCSC) ndi chung va VDCSC ¢ Quoc
hoi Viét Nam 13 dé tai khd méi mé thi gan
day, cung voi trao luu xay dyng nha nudc
phap quyén cua nhan dan, do nhan dan va
vi nhan dan phat trién manh mé& thi van dé
chinh sach cong va VDCSC da duoc nghlen
clru dya trén cac chuin myc ly thuyet va
su nhan thlIC thong nhét vé vai tro ctia hoat
dong nay'.

Bén canh d6, sy nd lyc tham gia nghién
ctru cua cac nha khoa hoc xa hoi nhu chinh
tri hoc, chinh sach cong, luat hoc, xa hoi
hoc, hanh chinh hoc véi nhiéu nha khoa hoc
co tén tudi ¢ Viét Nam (trong do co nhiéu
dai bleu Quoc hoi, nhleu nha quan 1y c6 uy
tin, nhiéu gido su dau nganh) tien hanh cac
cong trinh nghién ctru ¢ nhiu cap do khac
nhau vé VDCSC di tao nén mot moi tru’ong
hoc thuat thuan lgi cho viéc nghién ctru va
hi¢n thyc hod hoat dong nay trong thuc tién
chinh truong Quoc hoi.

B6i canh quoc té voi nhirng bai hoc dat
gia cua viéc thi€u coi trong vai tro ctua hoat
dong VDCS cua Chinh phu Viét Nam, nhom
lgi ich cta Viét Nam trén cac nghi tmong
mot s6 nude (danh thué chdng pha gia cao

vé ¢4 tra va ca ba sa lam thiét hai nhiéu triéu
dd la My cho cac doanh nghi€p Viét Nam.. )
da cing cb thém cho viéc nhin nhan Ve vai
tro cia VDCSC. Tur d6 thira nhan vé quy
trinh chinh sach cong voi VDCSC vira la
quy trinh quan trong vira la yeu t6 tac dong
dén chat luong va hiéu qua cua chinh sach
cong. Pay la thuan lgi dugc thira nhan tr
thuc té.

Thit hai, thugn loi do qua trinh ddn chu
hod manh mé doi séng xd héi va thyc hi¢n
dan chu XHCN da tac dong tich cuc dén qua
trinh VDCSC ciia Quéc hdi Viét Nam.

Vin kién Pai hoi dai biéu toan quoc
lan tha XII cia Pang di khang dinh: “Y
thirc vé quyén va nghia vu cong dan, ning
lyc lam chu, tham gia quan 1y xa hdi cua
nhén dén, y thirc v€ dan chu trong xa hoi
duoc nang lén.. Quyen lam chu cua nhan
dén dugc phat huy tot hon trong cac linh vyc
cua doi song xa hoi bang dan chu truc tiép
va dén chu dai dién, nhat 1a trong linh vuc
chinh tri va kinh te”2 Dong thoi, Hién phap
nim 2013 cu thé hod va nhin manh quan
diém phat huy dan chu tai Diéu 3: “Nha
nudc bao dam va phat huy quyén lam chi
cua nhén dén; cong nhén, ton trong, bao vé
va bao ddm quyén con nguodi, quyén cong
dén”. Thuén loi hon nira d6 13, Van kién
Dai hoi 1an tha XII ctia Dang da xac dinh rd
phuong hudng, nhiém vu giai doan tiép theo

4|

VDCSC & Québc hoi duge nhin nhan & 3 khia canh co ban: déi twong van dong, chi thé van déng va phuong thirc van
dong. (1) vé dbi tuong VDCSC & Quoc hoi duge x4c dinh 3 nhom: nhém 1 13 cc dai biéu Quoc hoi; nhom 2: can cur
vao ting loai chinh sach dé tiép can van dong dén cac chu thé khac nhau nhu cac Chi nhiém, Phé Chii nhiém, Uy vién
thuong truc cac Uy ban cta Qudc hoi, Chu tich, Phé Chu tich Quéc héi ...; nhém 3 13 Chinh phu va cac co quan cia
Chinh phi phy trach vé viée du thao chinh sach; (2) V& chi thé VDCSC & Qudc hoi gdm 4 nhém: nhom 1 1a ngudi dan
mang nghia réng rai 14 cir tri va nhém ctr tri; nhom 2 cén ¢ vao chinh sach cu thé dé hinh thanh nén nhém chi thé 1a
cac nhom loi ich mong muédn dat dugc cia chinh sach (doi tuong diéu chinh truc tiép va ddi twong co lién quan mong
mudén mang lai 1oi ich tir chinh sach cong) nhom 3 1a tb chuc chinh tri, x& hoi, t& chirc chinh tri - xa hoi - nghé nghiép;
td chirc nghé nghiép; nhom 4: cac t chirc qudc té, cac té chirc phi chinh phu va nuée ngoa1 (3) V& phuong thirc van
dong chinh sach & Quédc héi chia lam 2 phuong thirc: phuong thie 1 1a van dong truc tiép dién ra trong cac Uy ban cua
Quoc hoi va cac nha lanh dao Chinh phu, cac B truong, phuong thurc 2 13 van dong gian tiép: qua cac kénh théng tin
truyén thong, qua hoi thio, hoi nghi, qua cac budi tiép xtc cir tri ciia dai biéu Qubc hoi, thong qua qua hoat dong giam
sat va phan bién xa héi; thong qua Vlec cac H01 Lién hiép hoi dong gop ¥ kién xdy dung chu trwong, chinh sach, phap
ludt, cac chuong trinh du 4n phat trién kinh té - x4 hoi ctia dit nude va cac dia phuong ciing nhu tich cuc tham gia vao
cac hoat dong cu thé thue hién cac chuong trinh phat trién kinh té - xa hoi cua dia phuong, dét nude, van dong céac td
chire phi chinh phu nudce ngoai vao Viét Nam hoat dong tai trg cho cac chuong trinh chinh sach cong...

Vin kién Dai hoi dai biéu toan qudc 1an thir XII, Nxb. Chinh tri quc gia, trang 167.
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“Tlep tuc phat huy dan chu XHCN béao dam
tat ca quyén lyc nha nude thudc vé nhan dan.
Moi dudng 16i, chu truong cia bang, chinh
sach, phap luat ctia Nha nudc phai xudt phat
tir nguyén vong, quyén va loi ich chinh dang
cia nhén dan, duoc nhan dan tham gia y
kién. Déan chu phéi duge thyc hién day du,
nghlem tic trén tat ca cac linh vye cua doi
song x4 hoi. Bao dam dé nhan dan tham gia
0 tat ca cac khau cta qua trinh dua ra nhirng
quyét dinh lién quan dén 1oi ich, cudc song
cia nhan dan, to néu sang kién, tham gia
théo luan, tranh luan dén giam sat qué trinh
thuc hién. Tap trung xay dung nhitng van
ban phap luét lién quan tryc tiép dén quyen
lam chu cua nhéan dan’™, dong thoi “thé ché
hoa va thuc hién tét phuong cham “déan biét,
dan ban, dan lam, dan klem tra”, “Bay manh
dan chu hoa xa hoi dé phat huy quyen lam
chu cua nhén dan, vai tro chu dong, sang tao
cua Mat trdn T6 qubc va céac doan thé nhan
dan. T6 chte thuc hién t6t Quy ché giam sat
va phan bién xa hoi ctia Mt tran T6 quéc
va céc to chirc chinh tri - x hoi™. Trén co

NHA NUGC VA PHAP LUAT

s& chinh tri nay, hé thong phap luat da co
quy dinh lam co s& phép 1y cho VDCSC, tao
diéu kién thuan lgi cho VDCSC ¢ Viét Nam
n6i chung va Qudc hdi noi riéng®.

Thir ba, cong khai, minh bach la yeu
t6 quan trong, thuin 101 co ban thuc day
VDCSC ¢ Qudc hoi Viét Nam.

Cong khai, minh bach trong qua trinh
ban hanh chinh sach cong gan lién voi
quyén tlep can thong tin cia t6 chuc, ca
nhan, nhat 13 nhung to chure, c6 nhan ch1u su
dleu chinh va c6 loi lién quan truc tiép, gian
tiép dén chinh sach cong d6°. Viéc ban hanh
Luat Tlep can thong tin cung véi vigc cu
thé hoa quy dinh cua Hlen phap, thuc hi¢n
chu tru:ong cua bang, dong thot ndi luat hoa
mot sd quy dinh trong cac diéu ude quoc té
ma Viét Nam la thanh vién da tao ra mot he
thong cac quy pham phép luat v4i nhiéu van
ban phap luat’ (luat va van ban dudi luit)
da duoc ban hanh quy dinh vé quyen duoc
thong tin va trach nhiém cua cac co quan
nha nudc trong viéc cung cap thong tin do
co quan nha nudc tao ra va nam git.

3 Vin kién dai hoi dai biéu toan quéc 1an thi XII, Sdd, trang 169.

Hién phap nudc Cong hoa XHCN Viét Nam niam 2013 trong Chuong “Quyén con ngudi, quyén va nghia vu co ban cia
cong dan” da néu: “DPiéu 28: 1. Cong dan c6 quyén tham gia quan 1y nha nude va xa hoi, tham gia thao ludn va kién nghi
v6i co quan nha nude vé cac vin d& ciia co s, dia phwong va ca nude; 2. Nha nude tao didu kién dé cong dan tham gia
quan Iy nha nudc va xa hoi; cong khai, minh bach trong viéce tiép nhan, phan hdi ¥ kién, kién nghi cua cong dan”. Luat
td chirc Quoc ho6i nam 2014 va Lut t& chuc Chinh quyen dia phwong ndm 2015 néu trach nhiém cua dai biéu cua dén
trong viéc tiép thu y kién ctia dan nhu: vé trach nhiém tiép cong dan, tlep nhan va xtr 1y khiéu nai, t6 cdo, kién nghl cla
cong dan cua dai biéu Quéc hoi: “Pai bidu Qudc hoi ¢6 trach nhidm tlep cong dan; Khi nhén dugc khiéu nai, t céo,
kién nghi cta cong dan, dai biéu Qubc hoi c6 trach nhiém nghién ctru, kip thoi chuyén dén ngudi ¢6 thim quyén giai
quyét va théng bao cho ngudi khiéu nai, t& cdo, kién nghi biét; don ddc, theo ddi va giam sat viée giai quyét” (Diéu
28 Luat tb chirc Qudc hoi nam 2014); vé& quyén tham gia dong gbp ¥ kién vao van ban quy pham phap ludt: “Mit tran
Té quoc Viét Nam va céc tb chuc thanh vién, 6 chirc khac, co quan nha nuorc don vi vii trang nhan dan va ca nhan co
vé& quyén tham gia kién nghi xay dung luat, nghi
quyét ctia Quéc hoi, phap 1énh “Co quan, td chirc, ca nhén co6 thé giri kién nghi xay dyung luat, nghi quyét ciia Qudc hoi,
phap 1énh, nghi quyét ciia Uy ban Thuong vu Qudc héi dén b, co quan ngang bd quan ly nganh, linh vuc bang van ban
hodc thong qua trang thong tin dién tir...”; Bén canh do, con c6 mot sO van ban ciia Pang va Chinh phu vé gidm sat va
tuvin, phan bién x4 hoi nhu: Quyét dinh s6 217-QB/TW ngay 12/12/2003 Ban Chép hanh Trung wong Pang vé viée
“Quy ché giam sat va phan bién xa hoi ciia Mat tran T quéc Viét Nam va céc doan thé chinh tri - xa hoi”, Phép 1énh

Hién phép nim 2013 quy dinh “Cong dan ¢ quyén tu do ngén ludn, tu do bao chi, tiép can thong tin, hoi hop, lap hoi,
biéu tinh. Viéc thye hién cac quyén nay do phap luat quy dlnh” (Diéu 25 Hién phap 2013). Dong thoi lan dau tién, Hién
phap ndm 2013 d3 hién dinh cac nguyen tac thuc hién quyén con ngudi, quyén cong dan trong d6 c6 quyén tiép can

4 Van kién Pai hoi dai biéu toan quéc 1an thir X11, Sdd, trang 170.

5
quyen tham gla gop ¥ kién vé dy thao vin ban quy pham phép luat”;
vé thyuc hién dan chu & x3, phudng, thi trin ndm 2007

6
thong tin (Diéu 14, 16, 21, 28 Hién phap nam 2013).

7

C6 gin 50 van ban luat lién quan dén tiép can théng tin ma Viét Nam da ban hanh trong thoi gian qua (Xem Phu luc ra
so4t van ban quy pham phép ludt hién hanh lién quan dén tiép can théng tin: http://moj.gov.vn).
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Bén canh d6, nhiéu quan diém khac
nhau trong qué trinh ban hanh chinh sach
duoc trao d6i cong khai trén cac dién dan
chinh tri va xa hoi, thong qua cac phuong
tién thong tin dai chung khong chi the hién
su da dang hod v€ loi ich ma con thé hién y
chi cua da sé va thiéu sb 1am co s cho viéc
lua chon chinh sach phu hop véi y chi va
quyén loi cia nhan dan. Day 1a 1y do dé viéc
nghién ciru va hién thuc hoa VDCSC ¢ Viét
Nam t1ep tuc dugc trién khai c6 hiéu qua
g6p phan quan trong cho viéc xay dung va
hoan thién hé thong phap luat & Viét Nam.

Ngoai ra, VDCSC ¢ Quoc hoi Vigt
Nam con ¢6 thuén loi nhu nguon luc cung
cap cho VDCSC (ngudn nhan lyc va yeu to
ky thuat, cong ngh¢) dang dugce tang cuong
va nang cao®. Su quan tam cua xa hoi doi voi
VDCSC dlen ra & cac trang thai khac nhau
tir ing ho dén phan dbi, tir tich cuc den tiéu
cuc tao nén sy phong phi, da dang, thé hién

su canh tranh va chon lya chinh sach tich
cuc. Cac yéu to nay tao nén sy thuén lgi cho
VDCSC & Qudc hdi, gop phan nang cao chat
luong ban hanh chmh sach cong ciia Qudc
hoi Viét Nam.

2. Nhirng thach thirc ddi véi van dong
chinh siach cong & Quoc hoi Viét Nam

Thir nhat su chua thong nhat trong
nhan thire vé vai tro cia VDCSC & Qudc hoi
Viét Nam.

Hién nay ton tai hai khuynh hudng
ung ho va khong ung ho VDCSC ¢ Qudc
hoi°. Ca hai quan diém nay déu c6 su hop ly
va khong hop 1y song n€u khong co su gidi
mai vé vai tro cua VDCSC & Qudc hdi mot
cach khoa hoc Xuét phat tir van hoa chinh
tri va céu trac cia thé che chinh tri thi sy
mau thuan cta hai quan diém nay da vaséla
thach thire 16n dbi véi VBCSC & Quoc hoi.

Thir hai, co s& phap Iy vé VDCSC

S6 lugng sinh vién, hoc sinh cao hoc duge dio tao vé chinh sach cong theo chwong trinh chun ngay ting, chét luong
ngdy cang dam bao. S6 luorng dai biéu Quoc hdi, can bg, cong chirc tham gia quy trinh chinh sach cong c6 nang luc,
trinh d9, tri tué va tdm huyet ngay cang nhiéu.

Quan diém thtr nhét cho ring, khong thé va khéng cin pha1 VDCSC ¢ Quéc hoi. Boi 18 Quoc hoi va dai biéu Quoc hoi
trong qua trinh ban hanh chinh sach cong phai can ddi tht ca cac quyén va loi ich ciia cac dbi trong chiu sy diéu chinh
dé tir d6 c6 quyét sach chinh xac. Hon nita, con ¢6 quan diém “van dong chinh sach 14 viéc tuyén truyén, giai thich,
dong vién nhirng nguoi nghién ciru, soan thao va ban hanh cac chinh sach tu nguyén xay dung cac chinh sach theo
nguyén vong chinh dang ctia ngudi van dong”. Theo quan diém nay, “Trong diéu kién & nudce ta hién nay, khai niém néu
trén bao ham trong né mdt quy trinh ngugc. Bai 1€, xdy dung, ban hanh cac chinh sach 1a quyen ctia co quan nha nudc
céc cap, thé hién y chi ciia nguoi quan ly dbi véi ngudi bi quan ly. Vi Vay, s& khé c6 thé x4y ra viéc ngudi bi quan 1y
lai tuyén truyén, giai thich, dong vién nhitng nguoi c6 chirc ning, quyén han trong quan Iy 1am theo nguyén vong cua
minh mac du d6 1a nhirmg nguyén vong chinh dang, hop phap Ngoal ra, nhdm nhirng nguoi khong ung hg VDCSC
& Qudc hoi con cho rang, viée VDCSC & Quéc hoi dan dén su thidu cong bang trong chinh sach dugc ban hanh, tham
chi VDCSC con tiém 4n nguy co tham nhiing kho kiém soat hodc trong x4 hoi tdn tai khuynh hudng nghé “van dong
chinh sach” theo hudng ti€u cuc voi tén goi ddi ngil “c0”, “chan g0” hay cach goi tham thuy “con quai vat tim cach
ludn lach vao cac phong ban, hanh lang Qudc héi cua cac qubc gia dé ling doan” hay nhu vdn dong chinh sach c6 thé
dan dén nguy co chinh sach do Quéc hdi ban hanh bi bop méo hay bé tic, hay van dong chinh sach dan dén hién twong
“doanh nghiép héi 16 quan chuc dudi nhiéu hinh thirc nhu tién, tai san, b phén, dich vu, cho con du hoc, danh bong,
chay chue... Pdi lai, doanh nghiép duogc hop déng béo bd, dugce huong chinh sach vu dai va dugc che chén, bao vé”.
Quan diém thtr hai cho réng, cin phai c¢6 van dong chinh sach trong Québc hoi boi dai bidu Québc hoi khong thé hiéu hét
quyén va loi ich cua céac ctr tri va nhom cir tri, nhom loi ich khac nhau trong xa hdi, van dong chinh sach dé dam béao
tinh dén chu trong quy trinh lam ludt. Theo quan diém nay, VDCSC & Qudc hoi 1a cin thiét, 1a tat yéu va khong thé han
ché. Nhitng ngudi theo quan diém nay khéng dinh c6 chu thé ban hanh chinh sach cong thi c6 dbi tugng VDCSC, tham
chi xa hoi cang phirc tap, cang nhiéu lgi ich xung dot thi cang can phii thira nhan vai tro cia VBCSC & Qudc hoi. Diéu
ndy cang ding voi truong hop cac dai biéu Quéc hoi hoat dong kiém nhiém, thiéu thoi gian nghién ciru, thiéu tai ligu
lién quan dén chinh sach, quy trinh liy ¥ kién ¥ nhan dan chwa dugc thuc hién c6 hi¢u qua thi VBCSC ¢ Quéc hoi duge
xem la qua trinh cung cép thong tin mot cach tap trung, tich cyuc. Nhing ngudi theo quan diém nay con cho rang, cén
phai VBCSC ¢ Quéc hoi vi qué trinh van dong nay phan anh tinh dao 1y, viéc van dong tién hanh khong chi nhim muc
dich van dong cho nhimg chinh sich co6 lgi cho nguoi van dong ma con van dong cho nhimng chinh sach ho cho ring
can va nén c¢6 cho mot nhom khac (thuong 1a nhom yéu thé trong xa hoi).
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chwa hoan thién va yéu ciu cua viéc thuc
thi phap luét c6 hi€u qua la thach thirc 16n
cho vigc hi¢n thuc hoa hoat dong nay. D1eu
nay thé hién trong ndi dung phép luat vé
VDCSC con manh mun, thi€u toan dién,
day du, thong nhat, minh bach va kha thi.
Pong thoi, cac doi hoi vé tinh 6n dinh, tinh
toan dién, kha thi dang dit ra yéu cau chinh
sach cong phai tuan thu cac quy trinh xay
dung chinh sach va thira nhén rong rai vé
hoat dong VDCSC tai Quéc hoi. Bén canh
d6 thach thac 16n dat ra 1a can tlep thu va
giai trinh thoa dang vé cac van dé chinh sach
duoc van dong tai Qudc hoi.

Thir ba, su chua thira nhan VDCSC
nhu mdt nghe va doi tuong VDCSC dugc
hinh thanh nhu mét déi ngli nhiing nguoi
hanh nghé 1a rao can 1én cho VDCSC &
Quoc hdi Viét Nam... Bén canh do, quan
niém cho rang VDCSC giy lang phi nguén
luc cta xa hoi va tham chi viée khong tinh
toan ndi cac chi phi cho hoat dong van dong
chinh sach. Viéc xac dinh cac ngudn ngan
sach: ngan sach cong, ngan sach tu cho
VDCSC cua Quoc hoi cling 1a thach thae
can giai quyét... Viéc han ché vé thoi gian
va kha nang tham gia trong quy trinh chinh
sach ciia dai biéu Quoc héi la ¢, nhung chua
dua ra dugc céac giai hap thiét thuc cling
dang 1a thach thirc 61‘01 voi VDCSC. Piéu
nay dugc ly g1a1 rang “cac van dé chinh tri
rat rong con cac chinh tri gia lai phai dua
ra quyet dinh dya trén nhimg thong tin han
ché va thong qua mot cach tiép can qua loa.
Cai kho thyc chat lai nim & nhiing chi tiét
nho nhung thong thuong cac nha chinh tri
khong c6 thoi gian hay ngudn tin cu thé dé
di sdu vao timg chi tiét”'. Pay cung chinh la
nhitng thach thirc, rao can cho viéc hién thue
hoa VBDCSC ¢ Qudc héi.

NHA NUGC VA PHAP LUAT

Thit tu, bbi canh toan cau héa va chu
truong hoi nhap ngay cang sau rong, su
tham gia tich cuc vao san choi quéc té ciia
Viét Nam sé& lam cho nhu cau vé VDCSC gia
tang theo ca hai chiéu: VBCSC véi Quéc hoi
va VDCSC do cac Hi€p hdi, doanh nghiép
va ké ca viéc Chinh phu Viét Nam tién hanh
VDCSC ¢ cac nudce dbi tac. Do d6, hoi nhap
qudc té sdu rong 1a tién dé phat trién song
cling 1a thach thirc ddi véi VBCSC ¢ Quéc
héi Vit Nam.

Thit ndm, bicu hién cia tham nhiing
va suy thoai tu tudng dao duc, 161 song cua
can bo, dang vién hién nay dang co chiéu
hudng gia tang''. Van kién Dai hoi XII ciua
Dang tiép tuc khiang dinh: “Tinh trang suy
thoai vé tu tudng chinh tri, dao duc, 16i séng
cua mot bo phan khong nho can by, dang
vién chua bi dfiy Iui; c6 mat, c6 bd phan
con dién bién phuc tap hon”". Do do, néu
khong dugc khac phuc duge nguy co nay sé
la thach thirc rt 16n ddi véi viée thira nhan
vé VDCSC & Viét Nam hi¢n nay.

Thirsau, yéu t vat chat, cong nghé cho
VDCSC ¢ Qudc hdi chuyén nghiép 1a yéu
cau, thach thire hitu hinh déi véi VDCSC &
Qudc hoi Viét Nam. D6 1a su thira nhan cac
vian phong van dong hanh lang, sy cung cép
ngan sach cong cho cac hoat dong VDCSC,
no lyc ban hanh cac quy dinh phap luat vé
gi6i han cac loi ich dai biéu Qubc hoi duoc
nhén tir cdc cudc van dong; cac bién phap
ky luat nghiém khic trong Dang, trong Quoc
héi vé liém chinh, dao duc nghé dai biéu néu
vi pham quy dinh vé VBDCSC; cac quy dinh
phap luat hinh su d6i véi nhimg hanh vi gay
hiu quéa nghiém trong va ddc bi€t nghi€ém
trong tr VDCSC cling nhu quy dinh vé cac
td1 pham tham nhiing trong VDCSC, v.v..

10 Lionel Zetter, Van dong hanh lang — Ngh¢ thuat chinh tri, http://www.trungtamwto.vn/sites/default/files/wto/Van%20
dong%20hanh%201ang%20 %20Nghe%20thuat%20thuyet%20phuc%20chinh%20tri.pdf

11 Nghi quyét Hoi nghi Trung wong 4 khoa XI ctia Dang Cong san Viét Nam “Mot bo phan khong nho can bg, dang vién,
trong do6 cé nhu‘ng dang vién glu' vi tri 1anh dao, quan 1y, ké ca mot s6 can bd cao cAp, suy thodi vé tu twéng chinh tri,
dao dure, 161 song voi nhiing biéu hién khac nhau vé su phai nhat Iy tudng, sa vao chi nghia cé nhan ich ky, co hoi, thuc
dung, chay theo danh lgi, tién tai, kén cua dia vi, cuc bd, tham nhiing, 1ang phi, tuy tién, v nguyén téc...”

12 Vin kién Dai hoi dai biéu toan qubc 1an thu XII, Sdd, trang 189.
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3. Van dé dit ra dbi véi viée hién thue
hoa van ddng chinh sich cong & Qudc hdi
Viét Nam

1. Can O sy nhdn thirc thong nhdt vé
VDCSC ¢ Quoc hoi Viét Nam, xuat phat tue
nhdn thire ding dén vai tro cia hoat déng
nay va tinh quy ludt cua hoat dong: Van
dong chinh sach la qua trinh tao ra sy ung
ho, xay dung sy nhat tri, hinh thanh bau
khong khi thuan lgi va moéi tru:ong ung ho
d6i voi mot duong 101 hay mot van dé cu the
thong qua mot hé thong cac hanh dong co6 ké
hoach va dugc to chure t6t do mot nhom cac
ca nhan hay cac to chirc phdi hop véi nhau
thue hién. Thong qua hoat dong nay, cac
chinh sach cong duoc ban hanh 1a san pham
c6 chat luong, dén chi, minh bach, hi€u qua,
phan énh day du loi ich cua nguoi dan, cua
ctr tri. Pong thoi can théng nhat trong cach
goi va cach hiéu dé khong c6 méau thuin vé
VDCSC va van dong hanh lang.

2. Cdn ddnh gid toan dién va dir bdo
day du, chinh xdc nhitng tiéu cuc cua qua
trinh VDCSC ¢ Quoc héi nhu tinh bat cong,
tinh truc lgi tr phia nguoi van dong va
nguoi dugc van dong, tinh cuc bd nganh, dia
phuong, nhoém lgi ich... va ca nguy co tham
nhung, t¢ quan liéu, h¢ luy cua xa hoi vé
moi truong sinh thai tir cac bién tudng cua

TAI LIEU THAM KHAO

VDCSC thanh céc hoat dong “chay du an”

“chay chinh sach”... Dong thoi can dam bao
tinh todn dugc cac chi phi xa hoi can thiét va
khéng can thiét cho hoat dong nay

3. Can téng két thuc tién, xdc dinh
mo hinh chudn cho VDCSC & Quoc hoi Viét
Nam dé chinh séch ~cong do Quoc hoi ban
hanh thuc s ¢6 chat heong va hiéu qud. Ra
soat lai quy trinh ban hanh chinh sach, stra
ddi, bo sung Luat Ban hanh véan ban quy
pham phap luat d¢ dam bao vian ban phap
ludt dugc ban hanh khach quan, minh bach
nhu tinh dén vigc phén cong co quan chu tri
soan thao, tham dinh, tham tra va y kién ctia
dai biéu Qudc hdi cé méi quan hé lgi ich dbi
vOi dy an ludt; ra soat quy dinh phap luat
dé loai trur hlen tuong cong van ndi by cua
nganh trai quy dinh luét va nghi dinh. Sy
thira nhén VBCSC ¢ Quoc hoi doi hoi Qubc
hoi ban hanh nhiéu quy tac hoat dong, trong
d6 Quy tic VBCSC ¢ Qudc hoi can dugc uu
tién ban hanh.

4. Tang cu’ong hoat dong giam sat xa hoi,
phat huy vai tro cia Mat trgn Té quoc trong
gidam sat va phan bién xa hoi. Coi day 1a kénh
quan trong cua viéc hién thuc hoa VDCSC ¢
Qudc hoi Viét Nam. Bong thoi 13 co ché hiru
hi¢u phat hién céc biéu hién ti€u cyc phat sinh
tir qua trinh VBCSC ¢ Qudc hoim

1. Vii Xuén Tién, Vin dong chinh sach ¢ Viét Nam, nhitng vu’ong mdc va thao g6, Ky yéu Hoi thao quoc té Van
dong chinh sdach: thye tién va phdp ludt do Uy ban Ddi ngoai ciia Qudc hoi Viét Nam va VCCI phdi hop t6

chuc thang 8/2008.

2. Pao Tri Uc - Vii Cong Giao, VPCSC, Ly ludn va thuc tién, Nxb lao dong, H., 2015.
Lionel Zetter, Van dong hanh lang — Nghé thudt chinh tri, http://www.trungtamwto.vn/sites/default/files/wto/
Van%20dong%20hanh%ZOlang%ZO-%ZONghe%20thuat%ZOthuyet%209huc%200hinh%20tri.p_df

3. Nguyén Minh Phuong, *
Chinh tri s6 3/2014;

“T6 chirc va hoat déng ciia hdi, t6 chirc phi chinh phii 6 meée ta” Tap chi Ly luan

Ho Huong, “Vin dong chinh sdch: "Gét chdan Asin” cia cde hiép hdi doanh nghiép” (2013) Tong hop két qua
cua bao cao nghién ctru: “Thyc trang nang lyc hoat dong cia cac hiép hdi doanh nghiép Viét Nam” do VCCI
t6 chirc nghién ctru va hoi thao.

David Austen - Smith (1993), Information and Influence: Lobbying for Agendas and Votes, American Journal
of Political Science, Vol. 37, No 3, pp. 799 - 833. 60. David Austen - Smith and John R. Wright (1994),
“Counteractive Lobbying”, American Journal of Political Science, Vol. 38, No. 1, pp. 25 - 44.

Trinh Thi Xuyén (2008), Vin dong hanh lang: tir thé gidi dén thuec té Viét Nam, Tap chi Mit tran, (57), tr. 32 - 36.
SPERI (2006), Tai liéu tong quan vé vin dong hanh lang, phuc vu Hoi thao “Van dong hanh lang - thyc tién
va phép luat”.

Ho6 Vin Thong (1998), Hé thong chinh tri cdc nude tw ban phdt trién hién nay, Nxb Chinh tri qudc gia,
Ha Noi.
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Tém tit:

Muc tiéu phat trién bén vimng (SDGs!) duoc Lién hiép qubc dé ra va
cac quic gia thanh vién cam két thyc hién dén nam 2030 dé hudng
t6i su phat trién bén ving, xdy dung mot tuong lai t6t dep hon cho
ngudi dan trén toan thé giGi va tét ca cac qudc gia dugc sdng trong
mdi truong hop tac, hoa binh va thinh vueng. Thyc hién SDGs 1a
nghia vu quoc gia, can sy chung tay ctia ca hé théng chinh tri;
trong d6, Qudc hdi c6 vai trd quan trong trong xdy dung, hoan
thién phap luat; quyét dinh, phan bd ngudn luc tai chinh va giam
sat viéc thuc hién. Bai viét nghién ctru vé vai tro xay dyng, hoan
thién phap cia Quéc hoi Vit Nam dé thuc hién SDGs.

Abstract

The Sustainable Development Goals (SDGs) are set by the United
Nations and its members commontly commit to work with to 2030
towards sustainable developments, building a better future for
the people throughout the world and all nations in a cooperative,
peaceful and prosperous environment. Implementation of
the SDGs is a national responsibility, which is requested the
involvements of the polictical system. The National Assembly
must have a significant role and responsibility for development
and improvements of the legal system; decision and allocation
of financial resourses and supervision of the implementation of
the SDGs. This article provides the reviews and studies of the
development and improvements of the legal system by National
Assemblies in the implementation of the SDGs.

1 SDGs: Sustainable Development Goals - dwoc Hoi nghi thwong dinh vé PTBV ciia LHQ théng qua tai M§ vao 25/9/2015
tai Nghi quyét A/Res/70/1 v& “Chuyén dbi thé gidi ciia chung ta: Chwong trinh nghi sw dén nam 2030 vi sy PTBV” ciia

LHQ, ngay 21/9/2015.

2 Quyét dinh sb 622/QD-TTg ngay 10 /5/2017 cua Thi tuéng Chinh phu ban hanh K& hoach hanh dong qudc gia thyc
hién Chuong trinh Nghi su 2030 vi sy PTBV.
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SDGs (Sustainable Development Goals)
duoc ghi nhan trong Nghi quyét A/Res/70/1
vé “Chuyén doi thé gidi ctia chiing ta: Chuong
trinh nghi sy dén nam 2030 vi sy phét trién
bén viing” ciia Lién hlep qubc (LHQ), ngay
21/9/2015% 1a sy tiép ndi, mod rong va phat trién
& tAm cao hon tir Muyc tiéu Thién nién ky cta
LHQ giai doan trudec d6 (MDGs 2000-2015%).
SDGs gbém hé théng 17 muc tiéu phat trién
bén vimg (PTBV)’. Nghi quyét A/Res/70/1
cua LHQ da chi ra vai tro, trach nhiém thuc
hién SDGs, gom: (i) & pham vi toan cau, khu
vue 1a LHQ (cac qudc gia thanh vién, cac
thiét ché thudc hé théng LHQ); céc t6 chirc
qudc té, cac thiét ché tai chinh qudc té, Lién
minh Nghi vién Thé gi¢i (IPU), cac Lién
minh Nghi vién khu vuc, cc 6 chic phi
chinh pha qudc té; (i) & pharn vi quoc giala
Nha nude (Nguyén thu qudc gia, Qudc hoi,
Chinh phu, Toa an, cidc co quan nha nudc
khac); td chtre, ca nhan san xuat kinh doanh;
cc t6 chie chinh tri, to chiic chinh trj - xa
hoi, to chirc xd hoi, t6 chic xd hoi - nghé
nghiép; cac nha khoa hoc, cong d@)ng dan cu
va nguoi dan.

DPbi voi Nghi vién/Qudc hoi, Nghi
quyét A/Res/70/1 ciia LHQ néu: “Ghi nhan
vai tro thiét yéu ctia Nghi vién cac nudc
thong qua viéc ban hanh phdp luat va thong
qua ngan sach va bao dam trach nhiém giai
trinh d6i véi viéc thuc hién hiéu qua cac cam
két...”. Tuong ty, BO tiéu chi ty danh gia

viéc thuc hién SDGs danh cho cac nghi vién
nam 2016 cta IPU ciing néu: “Vai tro ¢t 18i
cua Nghi vién trong viéc 1ap phap, bao dam
ngan sach, giam sat va dai dién cho céac ctr tri
1a tat ca nhimg diéu quan trong d6i véi viéc
thuc hién dﬁy da SDGs™. Nhu vay, vai tro
ciia Qudc hoi dbi véi viée thuc hién SDGs
la bao trum, anh hudng t6i viéc thyc hi¢n tat
ca 17 Muc tiéu. Tuy nhién, tap trung va rod
nét nhit 1a Myc tiéu 16: Thiic ddy xa hoi hoa
binh va hoa nhap cho phat trién bén vimg, tao
ra co hoi tiép can cong 1y va xay dung céc thé
ché hiéu qua, toan dién va c6 trach nhi¢m & tht
ca cac cap.

1. Co sé chung vé vai tro cia Qudc hoi
trong xay dung, hoan thién phap luat
nhim thye hi¢n SDGs

Vai tro ctia Qubc hoi trong xay dung,
hoan thién phép luat (sau day goi tat 1a vai
tro lap phap) nham thuc hién SDGs la nhitng
gi Quoc hoi can 1am va phai lam trong viéc
stra d6i, bo sung hodc ban hanh méi cac vin
ban quy pham phap luat (VBQPPL) dé c6
dugc hanh lang phéap 1y tot nhat gitip cho
viéc thuc hién cac SDGs trén thuc té theo
dung cam két v6i LHQ.

Vai trd nay ctia Qubc hoi duoc hinh
thanh dya trén hai co sé nén tang. Trudc hét
Xuat phat tu trach nhiém phap ly cua quoc
gia d01 véi viée thuc hlen cam ket quéc té
ma nén tang 1a nguyén tic cic qudc gia phai
tan tam, thién chi thuc hién cam két qudc té

3 Trong Nghi quyét ndy c6 nhitng phin nhu: (i) Tuyén bé chung, tir diém 1-6; (i) TAm nhin cua chung ta, tir diém 7-9;

10

(iii) Cac nguyén tic va cam két chung ctia chung ta, tir diém 10-13; (iv) Thé gi6i clia chiing ta hém nay, tir diém 14-17;
(v) CTNS moi, tir diém 18-38; (vi) Phuong thurc thyc hién, tir diém 39-46; (vii) SDGs, tir diém 54-71; (viii) Theo doi
va danh gia, tir diém 72-77; (ix) T chirc thuc hién & 4p d6 qudc gia, tir diém 78-79; & cip d6 khu vurc, tir diém 80-81;
& cép do toan cau, tir diém 82-91.

Con goi 1a Muc tiéu Phat trién Thién nién ky (Millennium Development Goals - MDGs), gdm 8 muc tiéu, dwoc ghi
nhén trong ban Tuyén ngdn Thién nién ky cia LHQ (dugc Hoi nghi thugng dinh Thién nién ky thong qua tai My vao
thang 9/2000).

Xem Lé Minh Héng va Dd Tién Diing “Quéc hdi cac nudc cdi viée thuc hi€n muc tiéu phat trién bén viing”, Tap chi
Nghién ctru Lap phép sb 8 thang 4/2018.

IPU and UNDP (2016), B¢ ti€u chi tu danh gia viéc thuc hién SDGs danh cho cac Nghi vién nam 2016 ctua Lién minh
Nghi vién Thé gioi (IPU).
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(pacta sunt servanda)’. Tiép dén, 1a tir nguyén
tdic 16 chire quyén liec nha niede ¢ Viét Nam;
cu thé, Quéc hoi la co quan thyc hién quyén
lap hién, quyén l1ap phap, quyét dinh cac van
deé quan trong cua dat nudc va giam sat t01
cao d6i v6i hoat dong ciia Nha nudc; quyét
dinh 4p dung truc tiép toan bo hoic mot
phan diéu udc qubc t& (PUQT) hodc quyét
dinh stra d6i, b6 sung, bai bé hodc ban hanh
VBQPPL d¢ thyc hién PUQT®. Vai trd nay
ciia Qudc hoi duoc thé hién va bao dam thyc
hién thong qua cac co quan ciia Qubc hoi va
cac phuong thirc hoat dong ciia Qudc hoi.

Noi dung vai tro 1ap phap ctia Qudc
hoi nham thyc hién SDGs duge xac dinh
theo quy dinh ctia phap luat, c6 thé khai quat
trén 3 phuong dién chinh nhu sau:

- Trong lap va to chuc thyc hién ké
hoach 14p phap nhiam thyc hién SDGs dén
nam 2030: Thuc chat 1a viée Quéc hoi
quyét dinh dén nim 2030, Qudc hoi, Uy
ban Thuong vu Qudc hoi (UBTVQH) sé
phai ban hanh nhitng VBQPPL nao dé c6
thé thuc hién SDGs mdt cach tot nhat. Quéc
h6i/UBTVQH c6 thé ban hanh mot ban ké
hoach riéng dé quy dinh tong thé® hoac 16ng
ghép vao Chu:ong trinh xay dyng luat, phap
lénh (XDLPL) hang nim; sau d6, to chirc
thyc hién va giam sat, diéu chinh. Tham
gia vao qua trinh nay, vé& phia Qudc hoi, co
nhiéu chu thé gin véi cac bude gom: gui
dé nghi xay dung phap luat (UBTVQH, dai
biéu Qubc hoi (PBQH), cic co quan cua
Qudc hoi); tham tra (chu tri 1a Uy ban Phap
luat); lap du kién ké hoach va trinh Qudc
h6i/UBTVQH; xem xét, thong qua ké hoach
(Québc hoi); chi dao, trién khai, diéu chinh ké

NHA NUGC VA PHAP LUAT

hoach/chuong trinh (UBTVQH). No6i dung,
yéu cau va két cau cia ké hoach nay khong
khac nhiéu so v6i Chwong trinh XDLPL
hang nim nhung quy md 16n hon, co cau
phuec tap hon va thoi gian thye hién dai hon.
Yéu cau cao nhét cua ké hoach nay 1a phai
¢ co ciu hai hoa, gén bo gitra 3 try cot cla
phat trién bén viing va tao sy twong hd cho
nhau; bam sat va phu hop véi 16 trinh thyc
hién SDGs; bao dam ngudn ngan sich va
cac ngudn lyc can thiét dé thuc hién.

- Trong stra doi, b sung, ban hanh
moéi VBQPPL nham thuc hién SDGs: bay
la ndi dung 16n, quan trong nhat d6i véi
vai tro 1ap phap ctia Qubc hoi nham thuc
hién SDGs. Noi dung co ban la Quéc hoi,
UBTVQH s€ phai sta ddi, bd sung hodc
ban hanh VBQPPL nhu thé nao dé thyc hién
SDGs mot cach tdt nhat; hat nhén la quyét
dinh chinh sach va thé hién chinh sach d6
trong cac VBQPPL. Cu thé hon, Quéc hoi,
UBTVQH s& quyét dinh chinh sach & nhiéu
khia canh nhu: s6 lugng (nhiéu, it, thém,
b6t), ndi dung (bién phap, cach thirc, dbi
tuong nao, muc do ra sao...), thoi diém hiéu
luc va t6 chuc thue hién. Day 1a hoat dong
v6 cung phtrc tap, quy mo 16n, kho khan, lau
dai, doi hoi tu duy, ban Iinh, nang lyc va trinh
do lap phap rit cao, dya trén rat nhiéu yéu
t6 va chiu anh hudng ctia nhiéu bién té da
chiéu. Bic biét, noi dung cua SDGs rat rong,
dua trén 3 tru cot c6 murc d6 bao trum lon to1
hau hét goc canh ctia doi séng xa hoi, gdm
kinh té - xa hoi va méi truong. Chinh vi vy,
day 1a ngh¢ thuat va tai ndng su dung cong
cu phép luat cia Quéc hoi dé d@)ng thoi dat
hai muyc tiéu: (i) vira phat trién dat nude theo

7 Hién chuong LHQ nim 1945, Cong uéc Vién vé Luat DPUQT nim 1969, Tuyén bd vé cac nguyén tic co ban cta Luat
PUQT niam 1970 va Luat PUQT cua Viét Nam nam 2016.

8  Diéu 69 Hién phap nim 2013 va Didu 6 Luat PUQT nim 2016.

9  Tuong tw nhu viéc UBTVQH ban hanh Nghi quyét s6 900/UBTVQH11 ngay 21/3/2007 dé ban hanh Ké hoach thyc
hién Nghi quyét sb 48/NQ-TW ctia B§ Chinh trj vé chién lugc x4y dung va hoan thién hé théng phéap luat Viét Nam
dén nim 2010, dinh huéng dén ndm 2020; hay Nghi quyét s6 718/NQ-UBTVQH13 ngay 02/01/2014 v& ban hanh K&

hoach trién khai thi hanh Hién phap nim 2013.
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y chi ciia giai cdp lanh dao, dit trong diéu
kién, tiém luc von co; (ii) vira hoan thanh
nghia vu qudc té nhu da cam két. That may,
hai muc tiéu nay lai co ban hai hoa, twong hd
v6i nhau va déu hudng ti nhiing gia tri cao
ca, tot dep ma cac nha nudc déu hudng toi.
Vai tro nay cua Quéc hoi duge thé hién qua
viéc cac chu thé co lién quan thyc hién cac
budc trong quy trinh lap phap, gdm: thim
tra cia HPDT, cac Uy ban cta Qudc hoi;
cho ¥ kién cuia UBTVQH; thao luan, dong
gop ¥ kién cua PBQH, Poan PBQH; cho
¥ kién, thao ludn, biéu quyét théng qua cia
Quéc héi.

- Trong kiém tra, giam sat va tong két
viéc thuc hién ké hoach lap phap nham thuc
hién SDGs: Pay la khau cudi trong mot chu
trinh Quéc héi thuc hién vai tro 1ap phap
dé nhin nhan lai, danh gia viéc thuc hién ké
hoach trén thuc té va cling la tién dé, co so
cho chu trinh tiép theo. Dé ké hoach c6 thé
thyc hién nghiém chinh, thong nhat va hi¢u
qua thi khong thé thiéu kiém tra, giam sat.
Kiém tra, giam sat va tong két thyuc tién con
dé ké thira, phat huy nhiing vu diém da dat
duoc; kip thoi phat hién, ngan chan, chan
chinh, khac phuc nhitng han ché, vuéng mac
trong qua trinh thuc hién; diéu chinh, stra
chira hodc dé xuit nhing giai phap moi tot
hon cho tuwong lai. Pé chu dong, nang cao
chat lwong, Quéc hoi, UBTVQH c6 quyén
ban hanh ké hoach giam sat (ké hoach riéng
hodc 16ng ghép véi chuong trinh giam sat

ctia Qudc hoi hing nam); c6 thé giam sat,
kiém tra, tong két dinh ky hodc dot xuit,
theo chuyén dé hoic toan dién. Qudc hoi co
thé truc tiép thuc hién tai phién hop hoac
thong qua hoat dong cta cac chu thé duoc
trao quyén. Do SDGs thyc hién dén nam
2030, twong duong vdi 15 nam, la khoang
thotl gian rat dai, vay nén, kiém tra, giam
sat, tong két con 1a co ché bao dam tinh
lién mach, ké thira khi chuyén giao giira cac
khoa Qudc hoi.

2. Khai quat thuc trang vai tro lap phap
ciia Qudc hdi nham thwe hién SDGs

Nhin chung, ké tir thang 10/2015 cho
dén nay, du thoi gian chua nhiéu nhung
Qudc hoi Viét Nam di timg bude thyc hién
vai trc‘) 1ap phap nham thue hién SDGs, dat
mot s6 két qua nhét dinh trén ca ba phuong
dién va gop phan tich cyc trong viéc trién
khai, thuc hién SDGs ¢ Vi¢t Nam trong thoi
gian qua. N6i bat 1a: (i) DA tién hanh ra soat,
danh gia hé thdng VBQPPL dé dua ra mot sd
dinh hudng co ban lam co s& cho vi¢e lap,
quyét dinh chwong trinh XDLPL cua Qudc
hdi trong giai doan 2016-2020, trong d6 lién
quan dén thyc hién SDGs'?; ban hanh nhiéu
Chuong trinh XDLPL'"; trong d6, nhiéu du
an, du thao dé thyc hién SDGs da duoc kip
thoi 1ong ghép dé dua vao'?; Quy trinh, thu
tuc lap, quyét dinh chuong trinh XDLPL
dugc tuan thu va tiép tuc cai tién, d6i mai;
(ii) Qudc hoi, UBTVQH di ban hanh nhiéu
VBQPPL", véi nhiéu chinh sach méi hoic

10 Két luan s6 01-KL/TW ngay 04/4/2016 vé& viéc tiép tuc thuc hién Nghi quyét s6 48-NQ/TW ngay 24/5/2005 ciia Bo
Chinh tri khoa IX v& Chién luoc xay dung va hoan thién h¢ théng phép luat Viét Nam dén nam 2010, dinh hudng dén

nam 2020.

11 Néu tinh tir ndm 2000 (tir khi bit ddu thuc hién cc Muc tidu phat trién thién nién ky - MDGs) dén nay, Qudc hoi di ban
hanh khoang 24 nghi quyét vé Chuong trinh va didu chinh Chuong trinh XDLPL. Néu tinh tir thang 10/2015 (tir khi bt
d4u thyc hién cac Muc tiéu SDGs) dén nay, Qudc hoi da ban hanh 03 Chuong trinh.

12 Tinh tir thang 10/2015 (tir khi bit dau thyuc hién cac Muc tiéu SDGs) dén nay, da dua vao Chuong trinh khoang 59 du
an, du thao lién quan, nhdm thyc hién SDGs; trong d6, tru c6t Kinh té c6 16 van ban, tru cot Xa hoi c6 39 vin ban, tru

cOt Moi trudong c6 4 van ban.

13 Tirndm 2000 dén nay Quéc hoi, UBTVQH di ban hanh khoang 304 van ban Hién phap, bo luat, lut, phap 1énh. Néu tinh
riéng van ban cép ludt (b6 ludt va luat), da co 297 van ban duge ban hanh tir ndm 2000 dén nay; co cAu 3 tru cOt nhu sau:
Kinh t& khoang 40,17 %; Xa hoi khoang 35,03 %; Moi trudng khoang 7,41 %; Linh vuc vuc khac khodng 17,39 %.
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duoc stra ddi, bd sung dé thuc hién va gén két
v6i 5 ton chi (5P) va 17 myc tiéu cia SDGs'4;
tién do ban hanh, chét luong cac VBQPPL
duoc nang Ién, co cAu 3 truc kinh té - xa hoi
- moi truong co ban can dbi, hai hoa; “vén
dé thyc hién SDGs” d3 budc dau duoc Qudc
héi, UBTVQH, cac co quan ctia Qudc hoi va
PBQH chu ¥, thao luan, can nhéc ky ludng
khi quyét dinh; cac VBQPPL da di vao cudc
song, phat huy vai tro diéu chinh, hd trg
viéc thue hién SDGs, bude diu cho théy Kkét
qua tich cuc'; (iii) Quéc hoi va céac chu thé
giam sat di 16ng ghép dua vao chuong trinh
va trién khai mot sd hoat dong gidm sat viéc
thuc hién Chuong trinh XDLPL gin vé6i phat
trién bén vimg, SDGs trén thyuc té; da dénh
gia, duarava thuc hién nhiing kién nghi, giai
phép nham cai tién, d6i mai, nang cao chat
lwong Chuong trinh XDLPL dé dap tmg yéu
cau phat trién bén vimg...

Tuy nhién, thyc tién vai tro 1ap phap
cua Quéc hoi dé thuc hién SDGs con khong
it han ché, bét cap trén ca 3 phuong dién, d6
1a: (i) Trong Idp, quyét dinh, t6 chirc thuc
hién ké hoach ldp phdp: chua tién hanh

NHA NUGC VA PHAP LUAT

ra soat, danh giad hé théng VBQPPL hién
hanh gan voi thyc hién SDGs; chua c6 ké
hoach 1ap phap téng thé riéng dé thyuc hién
SDGs; cac sang kién phép luat chua thuc su
can dbi, hai hoa giita 3 tru cot va sb du an,
du thao duge dé nghi tr cic co quan Quéc
hoi, DPBQH con rit it; viéc 1ap, quyét dinh
Chuong trinh chua cha dong, chua xuét phat
va uu tién dua vao nhing dy an, dy thao
dé thuc hién SDGs, nhét 1a nhig van dé
“néng”, phirc tap ma doi séng xa hoi dang
dat ra; viée trién khai thi hanh Chuong trinh
XDLPL chua nghiém, con khong it du én,
dy théao cham tién do hodc chét luong soan
thao chua cao din dén phai diéu chinh nhiéu;
(i1) Trong sua doi, b6 sung, ban hanh moi
VBOPPL: tién d¢, s6 luong VBQPPL duoc
Quéc héi, UBTVQH thong qua c6 biéu hién
giam'®, chua bao dam su can dbi, hai hoa
gitra 3 tru cOt, déng thoi, trong tirng tru cot
cling chua bao dam tinh can ddi giira cac
muc tiéu!”; mire do, chit lugng “l@)ng ghép”,
“ndi luat hod” cac ndi dung cua SDGs vao
cac VBQPPL chua cao, c4 biét con sai sot
trong van ban da duogc thong qua; quy trinh,

14

15

16

17

Vi du: Luat Tiép can thong tin nam 2016 ga"tn voi SDGs 16.10; Luét Quan ly ng cong ndm 2017 va Luat Quan ly, su
dung tai san cong nam 2017 gin véi SDGs 10.5.1; Luat Quy hoach nam 2017 gin véi SDGs 11.3.1; Luat Thué xut
khau, thué nhap khéu ndm 2016 gin v&i SDG 1 va SDG 2; Luat Lam nghiép nam 2017 gén v6i SDG 15.1; SDG 15.2.1;
Luat Hb trg doanh nghiép nhé va vira nim 2017 gén véi SDGs 8.3; v.v..

Vi du mét s6 chi tiéu KT-XH nam 2017: (i) Chi tiéu trong Tru c6t Kinh té: Ty 1& nhap siéu so v&i tdng kim ngach xuét
khau 1,5% (ké hoach 14 3,5%); Téng von dau tu phét trién toan xa hoi so véi GDP 33,42% (ké hoach 1a 31,5%); Téc
d6 tang téng kim ngach xut khiu 14,4% (ké hoach 1a 6-7%); Téc d6 ting tdng san pham trong nude (GDP) 6,7%; Téc
6 tang chi s tang gi4 tiéu dung (CPI) binh quéan khoang 4%. (i) Chi tiéu trong Tru cot X4 hoi: S6 giundng bénh trén 1
van dan 1 25,7 giudng (ké hoach 14 25,5 giwong); Ty 1é dan s6 tham gia bao hiém y té 83% (k& hoach 1a 82,2%). Giam
ty 18 ho nghéo theo chuin nghéo da chidu 1-1,5%, riéng cac huyén nghéo giam 4%; Ty 1& that nghiép ¢ khu vuc thanh
thi dudi 4%; Ty 18 lao dong qua ddo tao trong tdng sb lao dong dang lam viéc trong nén kinh té dat 56% (ké hoach 1a
55-57%); Ty 16 nguoi chét, bi thwong do tai nan giao thong nam 2017 so véi nim 2016 giam trén ca 3 tiéu chi (s6 vu
tai nan giao théng giam 1.509 vu — giam 6,99%, sb ngudi chét giam 406 ngudi — giam 4,67%, sb ngudi b thuong gidm
2.240 ngudi — giam 11,62%). (iii) Chi tiéu trong Tru c6t M6i trudng: Giam ty suét tiéu hao ning lwong trén mot don vi
GDP 1,5%; Ty 18 khu cong nghiép, khu ché xuit dang hoat déng c6 hé théng xir Iy nudc thai tap trung dat tidu chuan
moi truong 87%; Ty 1€ che phu rung dat 41,45%.

S6 luat duoc théng qua tai mot ky hop ciia Qubc hoi Khoa XIV ¢o sy giam sut nhit dinh so véi Khoa X111, cu thé Ky
hop thir 2, Qudc hoi Khoa XIV théng qua 3 luat (Khoa XIII 1a 5); Ky hop thir 3 théng qua 12 ludt (Khoa XIII 1a 14 luat);
Ky hop thir 4 thong qua 6 luat (Khoa XIII 1a 9 luat).

Xét trén 3 tru cot, néu chi tinh riéng tir thang 10/2015 dén hét nam 2017, Quéc hoi, UBTVQH dé ban hanh tong sb
khoang 44 bd luat, luat, phap 1énh; trong do, co cAu nhu sau: Kinh té (32,14 %), Xa hoi (42,87 %), Moi truong (7,14%),
Linh vuc khéc chiém khoang: 17,85%.
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thu tuc chua gén két voi yéu cau thyuc hién
SDGs, nhat 1a dé dép ung céc tiéu chi trong
ting budc cua quy trinh, thu tuc dugc quy
dinh trong “B¢ ti€u chi ty danh gid viéc
thuc hién SDGs danh cho cac Nghi vién”
nidm 2016 ctia Lién minh Nghj vién Thé giéi
(IPU); hiéu qua diéu chinh cac VBQPPL
co lién quan dén thyuc hién SDGs chua that
cao'®; (ii) Trong kiém tra, giam sat, tong két
viéc thue hién ké hoach ldp phap: chu yéu
16ng ghép ma chwa c6 chuong trinh riéng,
noi dung riéng va chua tién hanh hoat dong
cu thé trén thyc té...

3. Mot so kién nghi phat huy vai tro 1ap
phép ciia Qudc hdi nham thie hién SDGs

- Trong ldp, quyét dinh, t6 chirc thuc
hién ké ‘hoach ldp phap nham thuc hién
SDGs can thwc hién mét sé gidi phdp sau:
(i) som nghién ctru ban hanh Ké hoach lap
phap téng thé nham thyc hién SDGs dén nim
2030; (ii) ¢6 co ché khuyén khich, hd trg va
cac chii thé trinh sang quyén lap phap, nhat
la, PBQH va co quan cia Qudc hdi can tich
cuc thuc hién quyén trinh sang kién lap phap
c6 ndi dung lién quan dén thuc hién SDGs;
(ii1) vu tién dua vao Chuong trinh XDLPL
hang nim nhimg du 4n, du thao lién quan
truc tiép, hd trg viée thuc hién SDGs; (iv)
UBTVQH chi dao va trién khai quyét liét
viéc thuc hién Chuong trinh XDLPL hing

nam dé bao dam tién do, chat lwong cta cac
du 4an, dy thao nham thyc hién SDGs; dong
thot, kip thoi diéu chlnh cho phu hop. Trong
cac glal phép nay can tap trung vao mot so
van dé sau:

Ké hoach lap phap tong thé nén chia
lam 3 giai doan 2018-2020, 2021-2025,
2026-2030 va theo 3 tru cot kinh té - xa hoi
- moi trudng; c6 trong tdm, trong diém, uu
tién nhung bao dam sy can ddi, hop 1y, hai
hoa vé s lwong va co lién két vé ndi dung
cua cac du an, du thdo trong tirng ndm, tung
giai doan va trong céc linh vyc kinh té - xa
hoi - moi trudong; bam sat, co su ké thura,
phat trién tir K& hoach trién khai thi hanh
Hién phap nam 2013"; K& hoach hanh dong
quéc gia thuc hién Chuong trinh nghi su
2030 vi sy phat trién bén vimg?®...;

Khi Quéc hoi quyét dinh Chuwong
trinh XDLPL hang ndm thi cdn bam sat, cu
thé hoa Ké hoach lap phap tong thé; uu tién
ddi voi du an, du thao lién quan tryc tiép
dén SDGs, nhét 12 nhirg du an, dy thao gin
voi cac muc tiéu SDGs quan trong hoac muc
tiéu phai hoan thanh sém.

Khi thanh 13p Ban soan thao dbi
v6i dy an, dy thao lién quan dén SDGs,
UBTVQH cén bao dam co cu c6 sy tham
gia clia chuyén gia, to chtrc am hiéu hodc

18

19
20

1|

V& tru cot Kinh té: tc do ting trudng chua dong déu va én dinh; phat trién chua bao dam tinh bén viing (chit lrong
tang trudng cai thién con cham, dua nhiéu vao vén va phu thudc vao khu vuc ¢6 vén déu tu truc tlep nudc ngoal) nang
suét lao dong thudc top du6i & Déng Nam A; mét sb nganh linh vuc tang truong thap (Theo Téng cuc Théng ké, 6
thang dau nam 2017, ca nude c6 t6i 13/20 nganh kinh té cap 1 c6 murc tang truong thap hon cung ky nam 2016); phan
bd va glal ngan vbn ddu tu cong cham; ng coéng cao, xtr Iy no xdu con nhiéu kho khin; ¢ phan hoa DNNN, thoai vén
dat thap, nhidu dy 4n dau tu cua Doanh nghi¢p nha nudc cham tién do, hidu qua thap, thua 13, that thoat... V& tru cot
X4 hoi: tinh trang tham 6, tham nhiing, tranh chép dit dai con nhidu, phirc tap; cong tac x6a d6i giam nghéo chwa bén
viing; mot $6 chinh sach an sinh xa hdi thue hién chim hay chua han ché duge cac vu viée bao lyc, xam hai tré em; dich
s6t xudt huyét, tai nan giao thong, t¢ nan xa hoi ... V& tru cot Moi trwong: tai nguyén thién nhién van dang bi khai thac
lang phi va sir dung kém hiéu qua, cic van dé 6 nhidm méi trudng nude, khong khi; suy giam da dang sinh hoc c6 xu
thé gia tang (suy thoéi rimg, giam do che phit tir 72% (1909) xudng 28% (1995), riéng rimg ngap min da giam t6i 70%;
vé da dang loai, sb luong loai dong vat, thuc vat bi de doa thudc Sach do Vlet Nam tang nhanh nam 1992 1a 721 va chi
sau hon mudi nam con sé ndy 1én dén gén 900 loai); ty 18 thu gom chét thai rin chwa dat yéu céu, khai thac khoang san
bira bii gy bure xuc trong nhan dan; anh hudng cua bién dbi khi hdu ngay cang nhidu, nghiém trong.

Nghi quyét s6 718/NQ-UBTVQH13 ngay 02/01/2014 v& ban hanh K& hoach trién khai thi hanh Hién phap nim 2013.
Quyét dinh sb 622/2017/QB-TTg ngay 10/5/2017 vé& K& hoach hanh déng quéc gia thyc hién CTNS 2030 vi sy PTBV.
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lién quan truc tiép 161 viéc thuc hién SDGs;
khi phan c6ng tham tra, cin phan cong trach
nhiém dong chu tri hodc tham gia thim tra
dbi voi mot s6 Uy ban ¢6 lién quan truc tiép
t6i SDGs nhu Uy ban Kinh té, Uy ban Tai
chinh - Ngén sach, Uy ban Céac van d& xa
hoi, Uy ban Khoa hoc, cong nghé va moi
truong, Uy ban Vin héa, gido duc, thanh
nién, thiéu nién va nhi doéng, Uy ban Ddi
ngoai,

- Trong sua doi, bo sung, ban hanh
moi VBOPPL nham thuc hién SDGs can
thuwe hién mét sé gidi phdp sau: (i) nghién
cliu giao mot Uy ban cua Quéc hoi?! lam
dau mdi tham tra vé “phat trién bén Vu'ng”22
(ii) ban hanh hé yéu cau, tiéu chi cy thé dé
tham tra tinh bén viing gin véi viée thuc
hién SDGs; (iii) khi tham tra, ldy y kién,
thdo luén, cho y klen va xem xét thong qua
cac dy an, du thao can tap trung vao mot s6
chinh sach lén gan vGi 17 muc tiéu®, cac chi
tiéu ciia SDGs, ¢6 tinh dén 16 trinh, su lién
thong giita ching, nhat 1a ngudn lyc dé thuc
hién. Trong cac giai phap nay can tip trung

NHA NUGC VA PHAP LUAT

vao mot sb van dé sau:

Trong hd so du an, dy thao trinh Qudc
hoi 1an dau phai chi & van dé nao lién quan
dén thyc hién SDGs (cu thé 1a nhitng muc
ti€u nao); néu chinh sach va danh gia su tac
dong cua chinh sach trong du an, du thao dbi
v61 viéc thuc hién SDGs - coi viéc thuc hién
SDGs 1a mot 1y do, cén ctr, nguyén nhan dan
t6i viéc phai ban hanh hay thay ddi chinh
sach hién co.

Trong léy y kién vé dy an, dy thao,
dé bao dam nguyén tic “phat trién hai hoa”
gitra 3 try cot kinh té - xa hoi - moi truong,
can quy dinh d6i v6i du an, du théo lién quan
tryc tiép t6i thuc hién SDGs thi bit budc
phai c6 sy tham gia cia cac co quan quan
Iy 3 linh vyc trén, phai mo rong pham vi liy
¥ kién toi cac chu thé duge SDGs dic biét
quan tdm nhu tré em, phu nit, ngudi nghéo,
dbi twong dé bi ton thuong. ..

Trong tham tra dy 4n, dy thao thi “thuc
hién SDGs” phai 1a mot ndi dung bt budc
cung voi cac ndi dung khac theo quy dinh
cua Luat Ban hanh VBQPPL; phai lam 10 su

21

22

23

C6 thé giao cho Uy ban Kinh té hoac Uy ban Phap luat caa Quéc hoi. Bori du SDGs lien quan dén 3 try c6t KT-XH-MT,
nhung xét cho cting thi kinh t& vin giit vai trd quan trong nhit va moi vén d& déu cin phal dugc dleu chinh bing phap
ludt; ddng thoi, day ciing 14 hai Uy ban c6 vai trd quan trong trong viéc Qudc hoi quyét dinh vé& ké hoach phat trién
KT-XH hodc Chuong trinh XDLPL.

Tuong tu nhu nhiém vu cua Uy ban v& Cac van dé xa hoi trong binh déng gi6i nhung nén loai trir vén @& binh déng gidi;
ngoai ra con 1a ddu mébi giup Qudc hoi, UBTVQH nhiing vin dé khéc co lién quan dén PTBV nhu 1ap ké hoach, giam
sat, tong két, xay dung bao cio, phdi hop véi Chinh phu va cac chi thé ¢6 lién quan dé thyuc hién SDGs. ..

Gom: SDG 1 - chdm dt moi hinh thirc nghéo 6 moi noi; SDG 2 - x6a doi, bdo dam an ninh luvong thue, cai thién dinh
dudng va thic ddy phat trién néng nghiép bén Vung, SDG 3 - bao dam cudc séng khée manh va ting cuong phuc loi cho
moi nguorl & moi lra tudi; SDG 4 - dam bao nén gido duc co chét luorng, cong bang, toan dién va thuc diy cac co hoi
hoc tap subt doi cho tat ca moi ngudi; SDG 5 - dat dugce binh ding v& gidi, tang quyén va tao co hdi cho phu nir va tré
em gai; SDG 6 - dam bao déy du Va quan ly bén Vu'ng tai nguyén nude va hé théng vé sinh cho tit ca moi nguoi; SDG
7 - dam bao kha nang tiép cn ngudn ning luong bén viing, dang tin cdy va co kha ning chi tra cho tét ca moi ngudi;
SDG 8 - dam bdo tang trudng kinh té bén ving, toan di¢n, lién tuc; tao viéc lam d'?ly du, nang sult va viéc 1am tdt cho
tht ca moi ngudi; SDG 9 - x4y dung co sé ha ting c6 kha ning chdng chiu cao, thuc ddy cong nghiép hoa bao trim va
bén viing, ting cudng déi méi; SDG 10 - giam bt binh ding trong xd hdi; SDG 10 - phat trién do thi, nong thon bén
virng, c6 kha ning chéng chiu; dam bao méi truong séng va lam viée an toan; SDG 11 - phan bd hop 1y dan cu va lao
dong theo ving; SDG 12 - dam bao mé hinh sén xuét va tiéu dimg bén vimg; SDG 13 - timg pho kip thoi, hiéu qua véi
bién ddi khi hiu va thién tai; SDG 14 - bao tdn va sir dung bén viing dai dwong, bién va ngudn loi bién d& PTBV; SDG
15 - bao vé va phat trién rimg bén vitng, bao tdn da dang sinh hoc, phat trién dich vu hé sinh théi, chéng sa mac hoa,
ngan chin suy thoai va phuc hdi tai nguyén dit; SDG 16 - thiic ddy xa hoi hoa binh, cong bing, binh ding vi PTBV, tao
kha ning tiép can cong 1y cho tht ca moi ngudi; xdy dung cac thé ché hidu qua, co trach nhiém giai trinh va c6 su tham
gia & cac cdp; SDG 17 - tang cudng phuong thie thuc hién va thuc ddy dbi tac toan ciu vi sy PTBV.
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phu hop voi SDGs (Vé ndi dung, ve 1o trinh);
su tac dong hay hd tro t6i thuc hién SDGs
1a nhu thé nao, theo hudng nio, gan voi muc
ti€u va 10 trinh nao cia SDGs; su théng nhat,
ddng bo, twong thich ctia cac chinh sach
trong dy an, du thao v6i hé thong chinh sach
hién c6 dé thuc hién SDGs... Ngoai ra, cling
can tap trung tham dinh, thdm tra gan voi 5
ton chi (5 chit P) cua Chuong trinh nghi su
2030 va SDGs*.

Trong qua trinh UBTVQH cho y kién,
Quéc hoi thao ludn va xem xét thong qua du
an, du thao thi cac PBQH, T6 PBQH can ¢
su quan tam thod dang va tap trung nghién
clru, phat biéu, thao luan vé du thao vin ban
gan vai viée thuc hién SDGs, ¢ ca goc do
trung wong va dia phuong.

- Trong gidm sdt, tong két viéc thuwc hién
ké hoach lgp phdp nham thiee hién SDGs, can
thyc hién mot so gidi phap sau day: (i) c6 ké
hoach gidm sat riéng vé van dé nay hoic 1ong
ghép vao chuong trinh gidm sat, lam viéc cta
Quéc hé1, UBTVQH:; (ii) quy dinh trong bao
c4o cong tac ctia cac cha thé chiu sy giam sat
(dac bi¢t 1a cua Chinh phu) phai c6 ndi dung
vé “viéc thuc hién ké hoach 1ap phéap nham
thyc hién SDGs™; (iii) tién hanh tong két dinh
ky theo giai doan va khi két thl'lc vao nam
2030. Trong cac g1a1 phap nay can tap trung
vao mot sb van dé sau:

Ddi véi hoat dong giam sat: Mdinhiém
ky, Qudc hoi nén co giam sat chuyén dé tong
thé hodc lva chon mét sé nhom linh vuc dé
giam sat tai HOi truong viée thuc hién cong
tac xay dung phap luat dé thuc hién SDGs.
Hai lan mdi nhiém ky, UBTVQH giam sat
chuyén d&, chat van hodc to chirc doan giam

sat vé van dé nay. Mot sd Uy ban c6 lién
quan truc tiép tdi1 viée thuc hién SDGs cling
can cha trong hon toi gidm sat viéc xay
dung, ban hanh VBQPPL trong linh vyc cua
minh dé thuc hién SDGs.

Déi véi tong két: Cudi mdi ky hop va
hang nam, trong bao cio tong két hoat dong
cua Quoc hoi, UBTVQH cac co quan Quoc
hoi can c6 ndi dung tong két vé van dé nay.
M&i nhiém ky, Qudc hoi nén ¢ bao céo so
két 5 nam, 10 nam thyuc hién ké hoach lap
phap dé thuc hién SDGs; d&én trudc nim
2030, c6 bao cao tong két toan bo.

Cing 3 nhém gidi phdp néu trén, can
thuwe hién mot sé giai phdp mang tinh hé tro
sau ddy: (i) tuyén truyén, phd bién dé nang
cao hiéu biét, nhan thirc cua DBQH va toan
x4 hoi vé SDGs va vai trd ctia Qudc hoi dé
thuc hién cac SDGs; (ii) tao su lién thong,
gan két chat ché giita vai tro 1ap phap cua
Quéc hoi véi vai trd quyét dinh nhitng van
dé quan trong cta dat nude va giam sat toi
cao; (iii) hinh thanh dit liéu qudc gia vé thuc
hién SDGs, trong d6 c6 dir li¢u vé vai tro
ciia Qubc hoi trong thuc hién SDGs; (iv)
phdi hop thudng xuyén, chit ché va hiéu
qua gitra Qudc hoi voi cac co quan trung
wong, nhat 13 v6i Chinh phu va ting cudng
hop tac, giao luu nghi vién véi cac qudc gia,
t6 churc qudc té; (v) ting cuong ning luc,
nguén luc thong tin, nguén luc vé khoa hoc,
cong nghé va phuong tién, cong cu lam viéc
phuc vu hoat dong cua Quéc hoi, UBTVQH,
cac co quan cua Qudc hoi va PBQH trong
viéc xdy dyng, hoan thién phap luat nham
thuc hién SDGsm

24  Gbdm: Con ngudi (People), cbt 161 1a bao dam quyén con ngudi, van dé binh ding gidi. Hanh tinh (Planet), ¢t 15i 12 bao
vé hanh tinh khoi sy suy thoai qua tiéu thy va san xuét ben viing, quan 1y bén vimg nguon tai nguyén thién nhlen va ing
phé véi bién dbi khi hau. Thinh vurgng (Prosperity), cbt 16i 13 bao dam moi ngudi c6 thé thy hudng cude séng diy di,
thinh vugng, tién bo xa hoi, hai hoa véi thién nhién. Hoa binh (Peace), cbt 161 1a xay dung xa hdi hoa binh, cong bang
va hoa nhap, khong co6 bao luc hay su s¢ hai. Quan hé dbi tac (Partnership), cbilaila tang cuong doan Kkét toan ciu, huy
dong su tham gia cta tAt ca cac nudc, tit ca cac bén lién quan va tit ca moi nguoi.
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1. Gi6i thidu

Cau chuyén ve “duong ludi bo” - yéu
sach cua Trung Qudc trén bién Pong tudng

Tém tit:

Céu chuyén vé tuyén bb gdy 6n 4o du luan gan day cua mot sé nha
nghién ctru Trung Qudc vé mot ban d vai “dudng ludi bo lién nét”
cho thiy tham vong doc chiém Bién Pong cta Trung Qudc chua
bao gid phai nhat, du ho da bi ddi mot gdo nude lanh véi phan
quyét ctia Toa Trong tai nim 2016. Dén nay, Trung Qudc van rdo
riét tim moi cach dé bién “dudng ludi bo” thanh hién thuc. Mot
trong nhitng cach do6 1a “phat hién” ra ban do c6 “duong ludi bo
lién nét” ma ho cho rang da xuét ban tir nam 1951. Tuy nhién, ban
chat cua yéu sach “duong ludi bd” ciia Trung Qubc khong co tinh
chat phép 1y, nén nhimg bién minh cua ho khong duge luat phap
qudc té chap nhan.

Abstract

The recently controversial statements by a number of Chinese
researchers on a map with a "cow-tongue shaped line" indicate
that China's ambition to occupy the South China Sea has never
faded though it was ripped off by a cup of iced water ruling with
the verdict of the Court of Arbitration in 2016. So far, China has
been aggressively making its every effort to turn the "cow-tongue
shaped line" into reality. One of those ways is its "discovery" of
a map with a "solid line", for which it claims the publishment of
1951. However, the nature of China's claim of the "cow-tongue
shaped line" is never besed on legal ground and its legitimacy is
never accepted upon the international laws.

chirng d3 chim vao quéa khir sau Phan quyét
ctia Hoi dong Trong tai trong vu Philippines

kién Trung Qudc nim 2016. Trong Phan
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quyét nay, Toa Trong tai bac bo cai goi 1a
“quyén lich sir” cta Trung Qudc tai ving
bién bén trong “dudng ludi bo”. Tuy nhién
gan day, cac nha nghién ctru Trung Qudc lai
dé cap dén “duong ludi bo” dudi mot hinh
dang moi.

T bao Buu dién Hoa Nam Budi sang
moi day tiét 10 ré’mg, mot du an nghién ctru
hai duong cua Trung Qudc chu truong vach
ra “duong bién gidéi méi” trén Bién Dong,
nham “tao diéu kién cho nghién cuu” veé tai
nguyén va “gia tang suc nang” cho cac doi
hoi cht quyén ciia Bic Kinh tai khu vuc bién
nay'. Puong bién gi6i duoc dé xuét c6 hinh
dang cia mdt duong lién mach chinh xac
hop vao véi “duong ludi bo” hay con goi la
dwong chit U, dwong chin doan von vach ra
mot ving rong 16n ma Trung Quéc tuyén bd
1ap 1o vé chu quyén tai khu vuc Bién Pong
giau tai nguyén khoang san va ning luong.
Béo Buu dién Hoa Nam Buéi sing dan 16i
mot nha khoa hoc ky cuu tham gia du an
nghién ctu khoa hoc ty nhién tai khu vuc
tranh chép do Chinh phu Trung Qudc tai trg
cho biét: “duong ludi bo lién nét” s& mang
lai sy dién giai r6 rang hon vé nhitng tuyén
bd cha quyén cia Trung Qudc.

Ciing theo to bao nay, duong bién gioi
moi s& chia tach Vinh Bic B¢ giita Trung
Qudc va Viét Nam, chay xubng phia Nam
vao vung bién do Malaysia tuyén bd chu
quyén, 10i quay mot vong chir U 1én phia Béc
doc theo bd bién phia Ty cua Philippines

va két thiic & Dong Nam Dai Loan?. Pudng
nay bao trim cac nhom ciu tric trén bién
Dong, bao gdbm Quan dao Trudng Sa, Hoang
Sa, Bai can James va Bai can Scarborough.
Puong nay néu duge chép nhén, c6 thé tao
¢ cho Trung Qudc doi hoi quyén thyc hién
cic hanh vi nhu danh bit c4, thim do va
khai thac cac ngudn ning luong va khoang
san, cling nhu xay dyng cac can ci quan
su trong vung bién bén trong nd®. Cac nha
nghién ctru trén ctia Trung Qudc con tuyén
bd nghién clru cia ho dua trén mdt ban dd
thé hién “duong ludi bo lién nét” duoc xuat
ban tir nam 19514,

Mac du day chi la dg an nghién ctru
ciia mot s6 hoc gia Trung Québc vé “dudng
ludi bo”, nhung “dudng ludi bo” 1a mot van
dé rat dang luu tam, vi nd chiém mot phén
quan trong trong tranh chap Bién Pong,
va Viét Nam la m{t bén tham gia tryc tiép
trong tranh chip nay. Chinh vi vay, can phan
tich hai van dé chinh: thir nhdt, tai sao phia
Trung Qudc lai tung ra tin tirc vé nghién
ctru trén vao thoi diém hién tai; thir hai, tinh
chat phap 1y cia viéc dua ra ban dd dudng
lién nét, “dya trén mot ban dd di co tir
nam 1951
2. Tai sao Trung Qudc lai tung ra nghién
ciru “ban do6 hinh dwong ludi bo lién nét”
vao lic nay?

C6 thé noi rang, day 1a nd lyc moi
nhét ctia Bic Kinh nham khoi phyc hinh anh
ctia minh sau thét bai phap 1y vao nam 2016

1 http://www.scmp.com/news/china/society/article/2141323/chinas-claims-south-china-sea-proposed-continuous-

boundary-first.
2 Nhu cht thich 1.
Nhu chu thich 1.

w

4 http://engine.scichina.com/publisher/scp/journal/CSB/63/9/10.1360/N972017-00440?slug=full%20text
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trong vu kién cta Philippines tai Toa Trong
tai quoc té & La Haye. Bac Kinh pha nhan
phan quyét ciia Toa Trong tai qudc té, coi
phan quyét chi 1a “mot to gidy 10n” va “hoan
toan voO gia tri”>. V& mit chinh thuc, chinh
quyén Béic Kinh ap dung chinh sach “ba
khong”: khong tham gia (qua trinh phan xtr),
khong thira nhan (tinh hgp phép cua toa), va
khong tuan tha (phan quyét). Tuy nhién, tir
sau phan quyét, Trung Qudc 4m tham diéu
chinh céc cin cir cho tuyén b6 chu quyén
cua minh bé‘mg viéc lién tuc dua ra cac tai
lidu phap 1y d6i v6i tim ban d6 co “dudng 9
doan”. Nam 2017, cac hoc gia nudc nay dua
ra mdt hoc thuyét méi, cu thé 1a khai niém
“Ttr Sa” vé Bién Pong’. Trong hoc thuyét
nay, Trung Qudc tuyén bd chu quyén dbi véi
Quan dao Pratas, Quan dao Hoang Sa, Quan
dao Trudong Sa va Bai ngam Mcclesfield véi
tén goi 1an lugt 13 Pong Sa, Tay Sa, Nam
Sa va Trung Sa. Thay vi dugc xem la mdt
nhom cac thyc thé tranh chip, Trung Qudc
coi m&i nhém dao va da ngam trén 1a mot
quéan dao gdm nhiéu thyc thé khac nhau, véi
ranh gidi bién cy thé, co chi quyén va quyén
duoc xac 1ap xung quanh d6 mot vung dac
quyén kinh té.

Hoc thuyét vé “T{ Sa” ctia mot s6 nha
nghién ctru Trung Qudc di bi gidi khoa hoc
qudc t& phan ddi va chi trich’; vi vay, cac

NHA NUGC VA PHAP LUAT

nha nghién ctru Trung Québc dang “nd luc”
tim kiém céc cach giai thich phap 1y méi
cho tham vong nay cia Trung Qudc. Piéu
d6 dan dén viée “phat hi€n” mot ban dd co
“duong ludi bo lién nét” nhu da néu.

Céc chuyén gia phap 1y qudc té nhu
giao su Julian Ku®, hoc gia Chris Mirasola’. ..
khang dinh rang, “céc tuyén bd phap Iy méi
ciia Trung Quéc ciing ching c6 nhiéu gia
tri hon céc tuyén bd vé dudng 9 doan trudc
day”0.

Thuc chit, “tdm ban dd mdi” ma céc
hoc gia Trung Qudc dua ra chi 1a mot nd luc
“binh moi rugu cii” cho tham vong chiém
doat toan b khu vuc Bién bong cua Chinh
phui Trung Qudc.

3. Tinh chét phap ly cua duwong lién nét
dudi géc dd ludt phap quoc té

Gia dinh rang ban d6 nay 1a co that,
cung voi nghién ctru nhu da néu cua céac hoc
gia Trung Qudc, van dé can quan tdm 14 tinh
chat phap 1y ctia “duong ludi bo lién nét”.
Dé khang dinh gia tri phap 1y cua “dudng
1udi bo 1ién nét”, chiing ta can tim cau tra 1o
cho ba van dé sau: thit nhdt, ban d6 “duong
ludi bo lién nét” co tao ra mot yéu sach
chinh thirc vé 1anh thé caa Chinh phii Trung
Quéc hay khong?; thir hai, ham ¥ cua cac
nha nghién ciru Trung Qudc tuyén bd nghién

5 http://www.xinhuanet.com/english/2016-07/12/c_135507844.htm; xem thém Michael D. Swaine, Chinese Views on
the South China Sea Arbitration Case between the People’s Republic of China and the Philippines, https://www.hoover.

org/sites/default/files/research/docs/clmS 1ms.pdf.

6 http://freebeacon.com/national-security/beijing-adopts-new-tactic-s-china-sea-claims/?utm_source=-
Freedom+Mail&utm campaign=8ecc33alcd-EMAIL CAMPAIGN 2017 09 21&utm me-

dium=email&utm_term=0_b5e6e0c9ea-8ecc33alcd-46149317;

https://www.lawfareblog.com/

south-china-sea-and-chinas-four-sha-claim-new-legal-theory-same-bad-argument

— O 0

https://www.lawfareblog.com/south-china-sea-and-chinas-four-sha-claim-new-legal-theory-same-bad-argument.
Gido su Julian Ku hién dang lam viéc tai Pai hoc Hofstra, nudc My.
Hoc gia Chris Mirasola dang cong tac tai Pai hoc Harvard, nuéc My.

0 http://nationalinterest.org/blog/the-buzz/chinas-new-map-aims-extend-south-china-sea-claims-25628.
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ctru vé duong lién nét dya trén mot ban do
c6 tir nam 1951; thit ba, “duong ludi bo lién
nét” c6 thé tré thanh “dudng bién gidi qubc
gia trén bién” ciia Trung Qudc hay khong?

Bin do “dwong lién nét” c6 phii
la mot yéu sdch lanh thé ciia Chinh phii
Trung Quéc?

Dé tra 10i cau hoi nay, ching ta can
tim hiéu thuc tién phép 1y. Trong vu Burkina
Faso/Mali, Toa an Cong ly qudc té (ICJ) da

”1ve gia tri bang chung

gidi thich “rd rang
clia cac bang ching 1a ban do rang;

“Cac ban dd chi c6 gia tri cung cip
thong tin, ma do chinh xac thay d6i theo
tung vy 4n; ban than cac ban dd va chi
riéng su ton tai clia cac ban do khong thé
c4u thanh nén danh nghia ldnh thd ma phai
la mot tai li¢u c6 hiéu lyc phép 1y theo luat
qudc t& nhim muc dich thiét 1ap cac quyén
lanh thé. Tat nhién, trong mot sb truong hop,
cac ban d6 c6 thé dat dugc hiéu lyc phép 1y
do6, nhung phai 1a khi hi¢u lyc phap 1y dé
khong chi phat sinh tir ngi dung ctia chinh
ban d6 d6, ma phai 1 do cac ban do d6 thé
hién y chi ciia qudc gia hay cac qudc gia lién
quan. Vi nhu truong hop cac ban do 1a phu
luc cua mét van ban chinh thae, cdu thanh
mot by phan khong thé tach roi cta van ban

do. Ngoai trur trong truong hop 10 rang nay,
céc ban d6 chi 14 bang chimg c6 gia tri hinh
thirc v6i muc do tin cdy thay doi theo timg
truong hop c6 thé dugc sir dung clng cac
bang chimg cir gidn tiép khac dé thiét lap
hay khoi phuc lai cac sy kién trén thuc t€',

“Ngoai trir khi cac ban do thé hién ¥
chi ctia qudc gia, ban than cac ban d6 khong
thé dugc xem 1a bang chimg cho mot dudng
bién gidi, boi vi néu khong cac ban d6 d6 sé
tao nén mot gia thiét khong thé bac bo dugc,
thuc té ¢ gia tri ngang voi mot danh nghia
phap 1y. Gia tri duy nhét ciia cac ban do nay
12 mot loai bang chirng mang tinh bd trg hay
xac nhén, va diéu nay ciing c6 nghia 1a cac
ban dd d6 khong thé tao nén mot gia thiét c6
thé bac bo hay tranh cai (juris tantum) nham
tao ra mot sy ddo ngugc gid tri cia mot
bang chimg”".

Quan diém trén ciing nhan dugc su
nhat tri cao ctia cac hoc gia luat quéc té
khac'*. Thém nira, trong phan xu vu Kasikili/
Sedudu, Tham phan Oda da dua ra y kién
riéng ctia minh: “Mot yéu sach lanh tho chi
¢ thé duoc dua ra véi ¥ dinh rd rang cua
chinh phu, diéu c6 thé dugc phan anh qua
cac ban do. Ban than ban d6, néu khong ¢
cac bang chung hd tro khac khong thé bién
ho cho mét yéu sach chinh tri”’s.

11 Anna Riddell & Brendan Plant, Evidence Before the International Court of Justice, London, British Institute of

International and Comparative Law, 2009, tr. 31.

12 http://www.icj-cij.org/files/case-related/69/069-19861222-JUD-01-00-EN.pdf, doan 54.

13 http://www.icj-cij.org/files/case-related/69/069-19861222-JUD-01-00-EN.pdf, doan. 56.

14 Sakeus Akweenda, “The Legal Significance of Maps in Boundary Questions: A reappraisal with Particular Emphasis on
Namibia”, British Yearbook of International Law, vol. 60, 1990, p. 212; A.O. Cukwurah, The Settlement of Boundary
Disputes in International Law, Manchester, Manchester University Press, 1967, pp. 224-225; Hyde, nhu ghi chtiError!
Bookmark not defined., pp. 313-315; Victor Prescott & Gillian D. Triggs, International Frontiers and Boundaries:
Law, Politics and Geography, Leiden, Nijhoff, 2008, pp. 194-195; Durward V. Sandifer, Evidence before International
Tribunals, 2nd ed., Charlottesville, University Press of Virginia, 1975, p. 235; Guenter Weissberg, “Maps as Evidence
in International Boundary Disputes: A Reappraisal”, American Journal of International Law, vol. 57, 1963, tr. 781.

15  http://www.icj-cij.org/files/case-related/98/098-19991213-JUD-01-04-EN.pdf, para. 40, tr. 1134.
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Céc vu 4n néu trén cho thay, néu cac
nha nghién ctru Trung Qudc chi dya trén
mot ban d6 (chiing ta chwa 6 tinh trung thuc
ctia n6) nhung khong c6 su tuyén bd rd rang
rang ban d6 d6 thé hién yéu sach ctia Chinh
pha Trung Qudc, thi n6 khong thé goi 1a mot
yéu sach vé lanh thd. Yéu sach lanh thd phai
dugc cong khai, rd rang véi tuyén bd chinh
thirc ctia nha nude Trung Qudc, chir khong
phai san pham cua cac nha “nghién ciru” cia
Trung Qudc.

Ham y ciia “dwong lién nét” dua trén
ban dé xudt bin nam 1951

Céc nha nghién ctru Trung Quéc trong
truong hop ndy da cho biét 1a ho “méi phat
hién” ra mot ban do c6 “duong ludi bo lién
nét” duoc xuit ban tir 1951. Véi mbe nam
1951, c6 vé cac nha nghién ctru Trung Qudc
mudn ban d6 “phu hop” véi cac tuyén bd
truéc ddy cua Chinh pha Trung Qudc vé
“quyén lich st” d6i véi ving bién bén trong
cai goi 1a “duong ludi bo lién nét™', vi thoi
diém nay xuét hién trudc khi Cong wdc Luat
Bién nam 1982 dugc ky két. Tir khi Cong
wée Luat Bién nam 1982 duogc ky két va co
hiéu luc, moi khai niém vé quyén va loi ich
bién cua cac qudc gia ven bién déu duoc quy
dinh trong Cong wdc. Cong udc Luat Bién
nam 1982 duoc coi 1a “Hién phap vé Bién va
Pai duong” trén pham vi toan thé gidi. Néu
dira trén Cong udc Luat Bién 1982 thi Trung
Qudc khong thé bién minh cho “duong ludi

NHA NUGC VA PHAP LUAT

bo” cta ho. Do d6, dé bac bo viée ap dung
Cong udc Luat Bién 1982, Trung Qudc
dua ra yéu sach vé “quyén lich st cta ho
tr nam 1951 trén ving bién trong “dudng
lui bo 1ién nét” nham giir cac dic quyén uu
tién ctia Trung Qudc ddi véi cac tai nguyén
trong ving bién nay trudc khi co sy ra doi
ciia Cong ude Luat Bién nam 1982.

Tuy nhién, trén thycté, ngay 12/7/2016,
Toa Trong tai trong vu Philippines kién
Trung Qudc dd phan quyét vé van dé nay
nhu sau: “Trong pham vi quyén lich sir ca
Trung Qudc d6i voi cac ngudn tai nguyén
trong cac vung bién & Bién Dong, quyén ndy
bi xéa bo do chiing khéng phit hop véi ché
dinh viing dic quyén kinh té trong Cong wéc.
Toa ciing nhan thiy du trong lich str, nhitng
nguoi di bién ciing nhu ngu dan tr Trung
Qudc ciing nhu tir cac nude khac di st dung
cac dao tai Bién Dong nhung khdng cé bat
ky bang chitng ndo cho thdy vé mdt lich
s Trung Quo”f da chi mot minh thwc hién
viéc kiém sodt ving nwéc ndy ciing nhu tdi
nguyén tai ddy. Vi vay, Toa két luan, khong
c6 co s6 phap 1y @é Trung Quoc yéu sdch
quyén lich sir d6i véi tai nguyén tai cdc ving
bién phia bén trong dwong chin doan”".

“Puwong lwgi bo lién nét” cé thé la
“dwong bién gidi quoc gia cia Trung
Quéc” trén bién Dong?

Trudce ddy, cac nha nghién ctru quic té
cho réng, “duong ludi bo” dugce veé tuy tién,

16 Ministry of Foreign Affairs of the People’s Republic of China, Statement of the Ministry of Foreign Affairs of the
People’s Republic of China on the Award on Jurisdiction and Admissibility of the South China Sea Arbitration by the
Arbitral Tribunal Established at the Request of the Republic of the Philippines (30 Oct. 2015), para. [; Z. Gao and B.B.
Jia, “The Nine-Dash Line in the South China Sea: History, Status, and Implications”, American Journal of International

Law, Vol. 107, No. 1 (2013), tr. 123-124.

17 Théng bao vé& vu Philippines kién Trung Quéc: https://pca-cpa.org/wp-content/uploads/sites/175/2016/07/PH-CN-

20160712-Press-Release-No-11-English.pdf; tr. 9.

i NGHIEN CUU | 21
S6 14(366) T6/2018\_ LAP PHAP



NHA NUGC VA PHAP LUAT

khong co6 toa do dé xac dinh va 1a mot duong
dut khiic nén khong thé hién duoc 1a mot
duong bién gidi nghiém chinh's. Pé khic
phuc nhimng diém yéu nay; gan ddy cac nha
nghién cuu Trung Quéc duoc su hd tro tr
Chinh phii nuéc ho da rt ¢ gang dé “phat
hién” ban d6 lién nét.

Dé cap dén van dé nay, ching ta tro
lai vu Philippines kién Trung Quéc trudc
Toa Trong tai thanh 1ap theo Phu luc VII cua
Cong udc Luat Bién nam 1982.

Trong qué trinh tranh ludn trude Toa,
cac luat su cua Philippines chung minh
rang: Trung Qudc c6 mot sd cach dién
gidi vé “duong ludi bod”. Mot trong cac su
dién giai d6 chinh 1a coi “duong ludi bo”
1a “dudng bién gidi qubc gia trén bién” cua
Trung Qudc. Tuy nhién, dua trén cac tuyén
bd chinh thirc ctia Chinh phu Trung Quéc,
dac biét giai doan tr nam 2014 dén nay,
Chinh phti Trung Qudc di chinh thirc tuyén
b6 “thira nhan va t6n trong quyén tu do hang
hai va ty do hang khong ma luat quéc té yéu
cau bén trong dudng chin doan”"°. Bang viéc
thira nhan chinh thtrc quyén tu do hang hai
va ty do hang khong bén trong “duong ludi
bo”, Chinh phu Trung Qudc gian tiép bac
bd viéc coi dudong nay la duong bién gidi
qudc gia, cho du né 1a dat khac hay lién nét.
Boi 18, theo quy dinh cua luat phap quéc té,
khong thé ¢ tu do hang hai va tu do hang

khong trong khu vyc bién nam bén trong
duong bién gidi qudc gia. Lap luan nay cia
phia Philippines da duoc Toa chip thuan.

Nhu vy, trong tuyén bd chinh thirc
cia Chinh pha Trung Qudc, nuéc niy
da gian tiép bac bo mot “duong bién gidi
qudc gia trén bién”, du cac nha nghién ctru
Trung Quéc chirng minh d6 1a “duong bién
gii qudc gia”. Trong luat quéc té, tuyén bd
chinh thirc ctia mot chinh pha vé lanh thd
thuong cé stc manh phéap 1y manh hon phat
biéu cta cac nha nghién ciru.
4. Két luan

Céau chuyén vé tuyén bd gy on ao
du luan gan day ctia mot s nha nghién ctru
Trung Qudc vé mot ban d6 véi “duong ludi
bo lién nét” cho thdy tham vong doc chiém
Bién Pong cia Trung Qudc chua bao gid
phai nhat, du ho da bi doi mot géo nudc
lanh v6i phan quyét cia Toa Trong tai nim
2016. Bén nay, Trung Qudc van réo riét tim
moi cach dé bién “dudong ludi bo” thanh
hién thuc. Mgt trong nhiing cach do 1a “phat
hién” ra ban do c6 céi goi 1a “duong ludi bd
lién nét” ma ho cho rang ban d6 d6 da xuét
ban tr nim 1951. Tuy nhién, ban chit cua
yéu sach “dudng ludi bd” cua Trung Qudc
khong c6 tinh chat phap 1y, nén nhiing bién
minh ctia ho khong - va s€ khong bao gio -
duoc luat phap qudc té chip nhanm

18 Yann-huei Song , and Peter Kien-hong Yu, China's "historic waters" in the South China Sea: an analysis from Taiwan,
R.O.C.American Asian Review Vol. 12, N.. 4, Winter, 1994 (pp. 83-101), http://paracelspratlyislands.blogspot.

com/2008/01/chinas-historic-waters-in-south-china.html.

19 Xem tai: The People’s Republic of China, Position Paper of the Government of the People’s Republic of China on the
Matter of Jurisdiction in the South China Sea Arbitration Initiated by the Republic of the Philippines (7 Dec. 2014) (herein-
after “China’s Position Paper”), para. 28; Ministry of Foreign Affairs of the People’s Republic of China, Foreign Ministry
Spokesperson Hua Chunying’s Regular Press Conference on November 5, 2015 (5 Nov. 2015); Ministry of Foreign
Affairs of the People’s Republic of China, Vice Foreign Minister Zhang Yesui Makes Stern Representations to US over
US Naval Vessel’s Entry into Waters near Relevant Islands and Reefs of China’s Nansha Islands (October 27, 2015).
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Bét ky mot dé xuat danh thué nao ciing
s€ gay su chu y cuia du luan, nhung dé xuat
thué tai san thi thuong gay tranh cai. Nguoi

Tém tit:

Céc cudc thao luan vé thué tai san & Viét Nam tuy méi bat dau,
nhung d3 c6 hién trong nhidu thong tin do cach hiéu khac nhau vé
loai thué nay. Trén thyc té, co nhiéu hinh thirc thué khac nhau dugc
dé cap dudi pham tru thué tai san, bao gdm thué danh vao viéc nim
giit tai san, thué danh vao viéc chuyén giao tai san va thué danh
vao loi tirc cua tai san. Viéc danh thué tai san duoi cac hinh thice
khac nhau duoc ap dung & hau hét cac quoc gia, nhung thué danh
vao viéc nim gitr tai san cua c4 nhan dén nay la khong phd bién.
Mic du véy, dang c6 cac 1ap luan dang chi ¥ vé viéc danh thué dbi
v6i toan bo tai san ctia c4 nhan va phap nhan nham déi phé véi xu
huéng bét binh dang dang gia ting trong xa hoi va trén pham vi
toan thé gioi.

Abstract

Discussions on the wealth taxation in Vietnam have started, there
has been information distortion due to different interpretations of
such a tax. This article provides information on the conceptual
categories as well as the trends of wealth taxation in the world to
contribute to a common starting point for subsequent discussions.
The results of the studies referred to in the article show that there
are various forms of taxation that fall under the scope of wealth
taxes, including tax on the holding of capital or wealth; tax on the
transfer of capital or tax on the appreciation of capital or wealth.
The taxation of wealth in various forms is applied in most countries
around the world. But the form of wealth holding taxes up to now
is not prevalent.There are, however, significant arguments for
taxation on the wealth holding of individualsand corporations to
counteractthe inequality increasing in society and across the world.

lam chinh sach khong thé 1am ngo trudc cac
chat van nhu: t6i lam ra tién t61 da ndp thue
thu nhép roi; t61 mua sam to61 phai ndp thué
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gia tri gia ting, thué tiéu thy ddc biét; t6i mua
dat toi cling phai njp thué, 18 phi; t61 ban dat
t61 lai ciing phai nop thué; dé 1am duoc ngoi
nha toi ciing da phai tra cac loai phi va thué
10i; vy sao con danh thué trén nhiing gi t6i
da nop thué? Pé tran an du luan, cac nha
lam chinh sach thudng vién dan dén cac ly
do nhur: trén thé gidi di c6 174/193 qudc gia
danh thué tai san, ngan sach nha nudc dang
kho khan do hoi nhap kinh t& quéc té lam
giam nguodn thu thué xuit nhap khau, v.v..

Diéu can thiét trudc khi hoi va tra 10i,
trude hét can xac dinh thé nao 1a thué tai
san cling nhu xu hudng ap dung thué d6 trén
thé gioi.

1. Quan niém “thué tai san”

Trén thé gi6i, c6 nhiéu loai thué khac
nhau duoc dé cdp dudi pham tru “thué tai
san” (wealth taxes)'. Trong bao cao tom
tat nghién ctru “Thué tai san: cic van dé va
thuc tién trén thé gidi” nam 2013, gido su
Chris Evans (Truong Kinh té Uc, Pai hoc
New South Wales) cho rang: “C6 thé co ba
hinh thtc thué tai san (d6i khi dugc goi 1a
thué von - cac thuat ngir c6 thé hoan ddi cho
nhau). Nguoi ta c6 thé danh thué viec nam
giir von hodc tai san (nhu trong thué tai san
hang nam, hay trong thué gia tri rong hoic
tai san rong); va/hodc ngudi ta co thé danh
thué viéc chuyén giao von hodc tai san (nhu

trong thué di san, thué qua tang); va/hodc
ngudi ta cling co thé danh thué vao loi tire
ctia von hodc tai san (nhu trong thué 1gi tirc
vbn [Capital Gains Tax — CGT]). Pic trung
ctia thué von hodc thué tai san 1 vé nguyén
tac ching lién quan dén toan bd pham vi
hodc chung loai tai san: tién mat va sb du
ngan hang; bat dong san nhu nha &; tai san
c4 nhan nhu d6 trang stc, tranh anh, do noi
thit, 6 t6 va du thuyén; ¢6 phan va phan vén
gop; va tai san kinh doanh™”.

Trong khi d6, mot s6 nghién ctu
khac vé thué nhin nhan “thué tai san” chi
1a loai thué hang nim danh vao gia tri tai
sdn rong cua ca nhan hay phap nhan va
1a thué dénh vao viéc nam giit tai san cua
ca nhan hay phép nhan. Nghién cuu cua
gido su nguoi Phap Eric Pichet (Bordeaux
Business School) céng bd trong bai bao
“Cac hau qua kinh t& cia thué tai san
Phap” (The Economic Consequences of the
French Wealth Tax)* dé cap dén “Impot de
Solidarité sur la Fortune”(ISF) 1a loai thué
tai san danh vao gia tri tai san rong cua ca
nhan. Trong chuyén khdo “Ly luan chung
vé thué” (Allgemeine Steuerlehre) cua gido
su nguoi Pic Stefan Homburg (Leibniz
University of Hanover)* ciing dé cap dén
thué tai san (Vermdgensteuer)® 1a mot loai
thué hang ndm danh vao toan bd gia tri tai

1 Bén canh thuit ngit wealth taxes dwoc hiéu 1a “thué tai san” trong pham vi bai viét nay, con c6 thudt ngit “property

taxes” ciing thuong duge dich va hiéu theo nghia 14 thué tai san. Tuy nhién, “property taxes” 1 mot pham trit hep hon
so voi weath taxes. Property taxes dung dé chi cac loai thué di€u tiét vao cac dang tai san cu thé, thuong dugce dinh danh
va xac dinh quyén s¢ hitu hoac quyén sir dung, nhu: dat dai, nha ¢, xe hoi, tau thuyén...

2 Evans,Chris, “Wealth Taxes: problems and practice around the world”, Briefing paper, Centre on Household Assets
and Savings Management (CHASM)), tr. 1, tai https://www.birmingham.ac.uk/Documents/college-social-sciences/so-
cial-policy/CHASM/briefing-papers/2013/wealth-taxes-problems-and-practices-around-the-world.pdf, truy cdp ngay
17/5/2018.

3 Pichet, Eric, “The Economic Consequences of the French Wealth Tax” (September 15, 2008). La Revue de Droit Fiscal,
Vol. 14, p. 5, April 2007, available at SSRN: https://ssrn.com/abstract=1268381

4  Homburg,Stefan, Allgemeine Steuerlehre, 7. Auflage, Verlag Vahlen, 2015

5 Lu4t Thué tai san cia Puc (Vermdgensteuergesetz in der Fassung der Bekanntmachung vom 14. November 1990 (BGBI.
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sdn rong cua cd nhan va phdp nhan. Nhu
vay, cac nghién ciru trén déu co phan biét rd
rang giita “thué tai san” (Vermdgensteuer)
v6i cac loai “thué lién quan dén tai san”
(vermogensbezogene Steuer). Cac loai
thué nhu thué dit (Grundsteuer), thué
6 t6 (Kraftfahrzeugsteuer), thué kinh
doanh (Gewerbesteuer), thué nha & thir
hai (Zweitwohnungsteuer), thué cho
(Hundesteuer), thué di san (Erbschaftsteuer),
thué qua tang (Schenkungsteuer) 1a cac loai
thué lién quan dén tai san. Trong do, co loai
thué danh vao viéc nim giit tai san nhu thué
dét, thué nha & tht hai; c6 loai thué danh
vao viéc chuyén giao tai san nhu thué di san,
thué qua tang; va cling c6 loai thué danh vao
lgi tire vén nhu thué kinh doanh.

O Dirc, mot tai san c6 thé bi danh thué
hai 14n boi hai loai thué c6 cung ban chit,
nhu thué dét (thudc loai thué lién quan dén
tai san) va thué tai san. Tuy nhién, nhimg
truong hop nhu vay, theo quan diém pho
bién, khong phai 1a danh thué trung, boi
muc dich danh thué cta cac loai thué nay
khac nhau. Thué dat danh vao moi trudng
hop ndm giir tai san 1a dat, trong khi gia tri
dat d6 con c6 thé thude ddi twong chiu thué
ctia thué tai san, néu tong gia tri tai san rong
bao gdm gid tri dat cua ngudi ndp thué vuot
ngudng thué tai san. Véi ngudng thué tai
san kha cao, thué tai san & Phap® va Duc’
con duge goi 1a “thué nha giau” hay “thué
triéu phu”.

NHA NUGC VA PHAP LUAT

V6i quan niém vé “thué tai san” rong
nhu nghién ctru ctia gido su Chris Evans dé
cap, co thé ndi nhiéu quéc gia trén thé gidi da
danh thué tai san. Tuy nhién, chi c6 mot sb
it quéc gia danh thué ddi véi toan bo gié tri
rong cua tai san cua ca nhan hay phép nhan.

Viét Nam ciing dd danh thué tai san
dudi hinh thic nay hay hinh thic khac.
Vi du, thué danh vao thu nhép tur chuyén
nhuong bat dong san 13 hinh thie thué danh
vao viéc chuyén giao tai san, mic du theo
luat thué Viét Nam hién hanh thi day la loai
thué danh vao thu nhdp. Thué sir dung dat
phi nong nghiép va thué st dung dt nong
nghiép 14 hinh thie thué danh vao viéc nim
giir tai san 1a quyén dbi véi bat dong san.
Viét Nam chi chua c6 thué danh vao gia tri
rong cua toan bd tai san cua ca nhan hay
phap nhan ma théi. DPé xuat thué tai san cua
Bo Tai chinh?®, néu chi giéi han & ddi tuong
chiu thué 1a dét (chinh xac hon 1a gia tri
quyén st dung dat), nha va cong trinh xay
dung hay 6 t0, du thuyén, ciing chi 14 hinh
thire thué danh vao viéc nam gitr mot hoic
mot sb loai tai san. Tuy nhién, viéc dat tén
thué 1a “thué tai san” 1a chwa hop 1y.

2. Xu hwéng ap dung thué tai san

Mic du “thué tai san” c6 thé dugc xem
x€t dudi pham tru rdng, nhung nghién ctiu
ctia Chris Evans ciing cho thay, tai noi nd
duoc ap dung, thué tai san chi chiém mét
ty 1¢ twong ddi nho trong tong thu thué cua

6 Tu nam 2012, ngudng chiu thué tai san theo Luat Thué tai san ISF cua Phap 1a 800.000 Euro dbi v6i mdi c4 nhan,
trude d6 1a 1.300.000 Euro (xem: Christian Schubert, "Die Wohlhabenden werden zur Kasse gebeten", Frankfurter

Allgemeine Zeitung, 18/7/2012).

7 Theo khoan 1 Biéu 6 Luat Thué tai san ciia Dirc (Vermdgensteuergesetz in der Fassung der Bekanntmachung vom 14.
November 1990 (BGBI. I S. 2467), daszuletzt durch Artikel 107 des Gesetzes vom 29. Oktober 2001 (BGBI. 1 S. 2785)
gedndert worden ist), ngudng chiu thué tai san déi véi mdi ca nhan 1a 120.000 DM (tuong dwong khoang 60.000 Euro).
Tuy nhién, tir nim 1997 Chinh phu Lién bang Birc di nging thu thué tai san, mdc dit Ludt nay van con hiéu luc (trén

danh nghia) cho t6i nay.

8  Xem: Bo Tai chinh, Dy thao T& trinh vé& d& nghi xay dung dw an Luat Thué tai san, ngay 17/4/2018, trén: http://www.

mof.gov.vn
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mdi qudc gia. Vi dy, trong T6 chirc Hop tac
va Phat trién kinh té (OECD) véi 34 thanh
vién, khoan thu thué két hop cta cac nudc
thanh vién tir thué tai san hang nam va thué
chuyén nhuong tai san trung binh chi chiém
dudi 1% tong thu thué. Trong khi do, rat khé
do luong dugc sy dong gép cua hinh thic
thtr ba clia thué tai san - thué loi tic von
(Capital Gains Tax) - trong tong thu thué,
vi loi tirc von ¢6 thé duge xem 1a mot hinh
thirc thu nhap va do d6 thuong dugc coi la
mdt phan ciia co so thué thu nhap chir khong
phai 13 co s thué tai san. O Vuong qudc
Lién hiép Anh va Bic Ireland (UK), thu tir
thué loi ttrc von ciing hiém khi vugt qua 2%
téng thu thué; va & Uc - noi ma ché d6 thué
loi tirc von toan dién hon va khong c6 s6 tién
mién thué hang nam nhu & UK - loai thué
nay thuong chi dong gop tir 2% dén 4% thué
thu duoc®.

Phép 1a mét trong sb it quéc gia danh
thué tai san d6i v6i toan bo gia tri tai san
rong cta cé nhan (1 hinh thte thué danh vao
viéc nam giit tai san). Theo mot nghién ctru
ctia GS. Eric Pichet'®, “Mic du nd luc ‘lam
mém’ thué tai san ISF, trong ky 1ap phap
cudi ciing (2002-2007) téng thu ISF di ting
vot, nhay tur 2,5 ty euro nam 2002 1én 3,6
ty euro vao nam 2006. Tuy nhién, chi phi
thu thué van ¢ muc thip (khoang 1,6% sd
tién thu duoc); viéc khong ting ngudng chiu
thué cho pht hop voi lam phat tir nim 1998

9  Evans,Chris, tldd, tr. 1.
10 Pichet,Eric, tldd (Abstract)

dén nam 2004 di tao ra khoan tang thu vuot
quéd mong doi 1a 400 triéu euro chi riéng
trong nam tai chinh 2004 cho Nha nudc
Phép; gian lan ISF chi yéu lién quan dén
viéc danh gia tai san bat dong san dudi gia
tri da 6n dinh theo thoi gian & mirc khoang
28% tong thu thué, twong duong (voi gia
dinh khung phap 1y khong thay dbi) khoan
hut thu ngan sach 700 triéu Euro trong nam
2004; gia tri von bi chuyén ra nudc ngoai ké
tor khi 4p dung ISF vao nam 1988 khoang
200 ty Euro; ISF gay ra hut thu ngan sach
hang nam 14 7 ty euro, hay khoang gip doi
s6 tién ma nd mang lai; thué tai san ISF ¢
thé da lam giam tang truéng GDP 0,2% mdi
nam, hay khoang 3,5 ty Euro (twong duong
v6i v6i sO tién ma nd mang lai)”.

Can nhic vé hau qua kinh té cua loai
thué nay, thang 9/2017 chinh quyén ctia Tong
théng Emmanuel Macron quyét dinh bii bo
ISF va thay thé bang sic thué Impot sur la
fortune immobiliére (IFT) (chi danh vao bét
dong san), c6 hiéu luc tir 01/01/2018','2,

O Pirc, Luat Thué tai san duoc ban
hanh nim 19525, chi chua diy 3 nim sau
ngay lap quéc, sau nhiéu lan stra d6i, ban
¢6 hiéu luc hién nay dugc cong bd vao nim
1990'*. Tuy nhién, tir nam 1997, sau khi Toa
an Hién phap Lién bang tuyén mot sd noi
dung cta Luét nay la khong phu hop véi
Hién phap, Chinh phi Lién bang Puc di
khong hanh thu thué tai san nay's.

11 Xem: https://www.service-public.fr/particuliers/vosdroits/N20074

12 Xem luit nay tai: Code général des impdts (CGI) (Bo luat chung vé& thué), Didu 964- 982 https:/
www.legifrance.gouv.fr/affichCode.do;jsessionid=FC812AAAC20FB509771A381C9A8435CF.
tplgfr21s_3?idSectionTA=LEGISCTA 000036384997 &cidTexte=LEGITEXT000006069577&dateTexte=20180521

13 Vermogensteuergesetz in der Fassung der Bekanntmachung vom 16. Januar 1952, Bundesgesetzblatt Jahrgang 1952

Teil I S. 28.

14 Vermdgensteuergesetz in der Fassung der Bekanntmachung vom 14. November 1990 (BGBL. I S. 2467), das zuletzt
durch Artikel 107 des Gesetzes vom 29. Oktober 2001 (BGBI. I S. 2785) geéndert worden ist.
15 BVerfG-BeschluB3 vom 22.6.1995 (2 BvL 37/91) BStBI. 1995 11 S. 655
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Dudi suc ép cua cac dang phai chinh
tri, tir ddu nhitng nam 2000 dén nay, & Pirc
lién tuc dién ra cac cudc tranh luan vé viée
tai danh thué tai san. Gan day nhét, trong
cuong linh tranh cu, Pang Canh ta (Die
Linkspartei) dua ra diéu kién dé tham gia
vao chinh phu lién minh véi Pang Dan chu
xa hoi va Pang Xanh trong truong hop chién
thang cudc bau ctr Qudc hoi Lién bang nim
2017 1a tai danh thué tai san tr¢ lai. Pang
nay dé xuit ngudng danh thué 1a 01 triéu
Euro mdi ca nhan va thué suat 1a 5%. Tuy
nhién, Pang Déan chii xi hoi chi quyét nghi
trong cwong linh tranh ctr cia minh vé viéc
s& 1ap mot Gy ban dé xem xét viéc tai danh
thué tai san.

Nhin tir goc d6 phap 1y, cac chuyén
gia thong nht rang, viéc danh thué tai san
& mirc d6 hop 1y 13 hop hién'®, néu n6 nham

Tai liéu tham khao

NHA NUGC VA PHAP LUAT

vao loi tic co thé mong doi ciia tai san
(target yields) chir khong nham vao gia tri
thuan cua tai san (net value of assets). Con
viéc thué tai san c6 duge nham vao gia tri
thuan cua tai san hay khong thi van 13 van
dé con tranh luan. Gido su Joachim Wieland
(J.W. Goethe University), trong ban bao cao
¥ kién chuyén gia “Khung phap 1y cho viéc
tai danh thué tai san” cho Lién hiép Cong
doan nganh dich vy, da néu quan diém rﬁ“mg,
thué tai san véi tu cach 1a cong cu phan phi
lai (redistribution instrument) hoan toan co
thé 1a thué dénh vao gia tri thuan cua tai
san'’. Nhu vay, & Dtic, viéc tai danh thué tai
san cling nhu viéc ap dung co s¢ tinh thué

cling chua dugc rd rangm

Evans, Chris (2013), “Wealth Taxes: problems and practice around the world”, Briefing paper, Centre
on Household Assets and Savings Management (CHASM), available athttps://www.birmingham.ac.uk/
Documents/college-social-sciences/social-policy/ CHASM/briefing-papers/2013/wealth-taxes-problems-

and-practices-around-the-world.pdf

Pichet, Eric (2007), The Economic Consequences of the French Wealth Tax (September 15, 2008). La Revue
de Droit Fiscal, Vol. 14, p. 5, April 2007, available at SSRN: https://ssrn.com/abstract=1268381

Wieland, Joachim, Rechtliche Rahmenbedingungen fiir eine Wiedereinfilhrung der Vermogensteuer,
Rechtsgutachten erstattet fiir ver.di, November 2003

Piketty,Thomas (2015), Capital and Wealth Taxation in the 215Century, National Tax Journal, 68:2, pp. 449-

458, available at http://www.ntanet.org/NTJ/68/2/ntj-v68n02p449-458-capital-wealth-taxation-2 1 st-century.
html

Piketty, Thomas (2014), Capital in the Twenty-First Century (original title: Le Capital au XXI¢ siécle;
translator: Arthur Goldhammer), Harvard University Press, published inEnglish: April 15, 2014

Homburg, Stefan (2015), Allgemeine Steuerlehre, 7. Auflage Verlag Vahlen 2015.

16

17

Toa an Hién phap Lién bang (Diic) trong nghl quyét ngay 22/6/1995 (BVerfG-BeschluB vom 22.6.1995 (2 BvL 37/91)
BStBI. 1995 11 S. 655) da neu ra nguyén tic chia doi (Halbtellungsgrundsatz) theo do tong ganh ning thué ctia ngudi
ndp thué khéng quéa 50% tdng thu nhép va tai san 1a hop hién. Tuy nhién, v& sau chinh Toa 4n Hién phép lién bang (Dirc)
khéng theo dudi nguyén tic nay nita, vi cho ring khong thé riit ra mot nguyén tic nhu vay tir Hién phap hién hanh.
Wieland,Joachim, Rechtliche Rahmenbedingungen fiir eine Wiedereinfithrung der Vermdgensteuer, Rechtsgutachten
erstattet fiir ver.di, November 2003
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MOT SO VAN DE VE THOI PIEM PAC XA

Nguyén Pinh Quyén*

*TS. Vién trudng Vién Nghién ctiu Lap phap, nguyén Phé Chi nhiém Uy ban Tu phéap ctia Quéc hoi.

1. Pit van dé

Thoi diém dic xa 1a diém moc thoi gian
danh dau viéc tham quyén ddc xa duoc thuc
hién trén thuc té. Quyét dinh thoi diém dic
x4 14 ndi dung quan trong cta tham quyén
dac x4 - thuong dugc giao cho nguyén thu
qudc gia (NTQG)'. Thoi diém dic xa 1a cin
ctr phat sinh, chdm dut quyén, nghia vu cta
nhiéu chi thé ¢o lién quan va con cho thiy
sb 1an thuc hién quyén, qua do la sb lugng
nguoi dugc dac xa.

O Viét Nam, theo Hién phap nim
2013 va Luat Dic x4 niam 2007, tham
quyén dac xa duoc trao cho Chu tich nudc;
thoi diém dic x4 khong duoc an dinh vao
ngay, gid cu thé ma do Chu tich nude quyét
dinh dua trén yéu cau thuc tién va mot sd
co s& phap 1y nhét dinh. Thuc té 10 nim
qua, thoi diém dac x4 duoc Cha tich nude
quyét dinh ciing khac nhau. Chi xét riéng
ddi vé&i dac xd nhén su kién trong dai, ngay
16 I6m cuia dat nude thi co dot thuc hién vao

nam chén, c6 dot vao nam 1&; c6 dot nhan
dip Tét Nguyén dan, dot khac lai vao ngay
Quéc khanh.

Du an Luat Bac x4 (stra déi) dang duogc
Quédc hoi thao luan cho ¥ kién, trong do, thoi
diém dic x4 1a mot van dé nhan duoc sy quan
tam cua cong ching va con ¥ kién khac nhau
tur phia dai biéu Quéc hoi. Tham luan nay s€
nghién ciru mot s6 van d¢é lién quan dén “thoi
diém dic x4”.

2. Y nghia ciia thoi diém dic x4

Mot cach co ban nhét, thoi diém dic
x4 huéng tdi 2 van dé:

(i) Dé phan biét, tao gid tri riéng cia
ddc xd trong hé théng cac bién phap hinh sy
mang tinh nhan dao, khoan hong ciia Nha
nuéc; trong do, c6 mot sd bién phép trao
cho NTQG. Day la y nghia co ban, bao trum
nhét ctia thoi diém ddc x4;

(ii) Dé phdn logi cac hinh thirc dic xa,
qua d0, gidi han vé sé lan, sé lwong nguoi

1 Theo Hién phap Y nam 2006, Téng théng va Nghi vién déu co quyén dic xa
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duoc dac xa va bao dam tinh cong khai, minh
bach ctia phap luat, tao co sé phdp Iy dé cac
c4 nhan, t6 chie ¢6 lién quan chii déng thuc
hién quyén va nghia vu ctia minh.

Vé van dé thir nhat: Pic x4 1a bién
phap hinh sy dac bi¢t dugc tao ra dé giai
quyét nhitng nhiém vu chinh tri mang tinh
tinh huéng. Boi, dé giai quyét nhimg nhiém
vu d6 thi thoi diém 1a yéu t6 quan trong nhat -
6 thé 1a yéu cau cao nhdt cia nhiém vu hodc
13 yéu té quyét dinh ti hidu qua, gia trj cua
nhiém vu.

Pham vi bai viét nay khong cho phép
nghién ciru toan bd hé thong cac bién phap
hinh sy mang tinh nhan dao, khoan hong ciia
Nha nuéc dé chi ra [y thuyét phan dinh tham
quyén thuc hién cac bién phap nay giita cac
nhanh quyén luc nha nudc va vai tro, chirc
ndng cia timg bién phap. Nhung, tat yéu,
mdi bién phap duoc tao ra déu co 1y do va
dam nhiém mot vai tro, chirc nang nhat dinh.

- V& phan quyén: Cac bién phap hinh sy
néu trén mang tinh tai phan nén duong nhién
s& do tu phap dam nhiém. Tuy nhién, dé kiém
soat quyén luc nha nuéc (QLNN) thi mot s6
bién phap dugc trao cho 1ap phap va NTQG,
cu thé hon 1a thiét 1ap co ché dé sira 167 khdch
quan ciia tw phdp (mang gid tri cong bang va
cong Iy), gidi quyét xung dét (gitka hanh phdp
va tw phap) va vi loi ich cong cong?. Xét cho
cung 1 cac dé xtur Iy cac nhiém vu chinh tri.
O déy can luu y d6i voi cac bién phap duoc
trao cho NTQG ¢ cac nuéc ma NTQG dong
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thoi ding dau hanh phap, can phai hiéu day
1a thAm quyén c6 dugc tir vai tro dimg dau
nha nudc chir khong phai vai tro dimg dau
chinh phu; viéc cac co quan hanh phap tham
gia quy trinh 1a dé phuc vu NTQG hoic thuc
hién thdm quyén “khang nghi™
NTQG. Diéu nay Iy giai vi sao, Uy ban vé
dic x4 ludn thudc co ciu cua thiét ché NTQG
hoic 1a thiét ché doc 1ap do NTQG thanh 1ap.
Nhu vay, tir goc d6 phan quyén, dic xa dugc
tao ra dé gidi quyét nhitng nhiém vu chinh tri,
tuong tu nhu cac bién phap khac dugc trao
cho 1ap phap va NTQG.

+ V& vai trd, chirc nang: Pdi véi cac
bién phap dugc giao cho 1ap phap va NTQG
thi: Pai xa (amnesty) 1a bi¢n phap hudng téi
hoa giai, théng nhét dan toc (tha tt ca hoic
chu yéu 1a tu chinh tri); An giam an tir hinh
(reprieve) hudng téi tinh nhan dao (quyén
song cua con ngudi); Pic xa (pardon) ciing
huéng toi tinh nhan dao nhung 13 vé quyén
tu do*, Tai ngoai tam thoi (respite) hudng
t6i tinh nhan van (thudng lién quan dén y té,
suc khoé, tham chi 1a dao duec, ton gido...);
Chuyén giam hinh phat (commutation of
punishment) va phuc hdi quyén (restoration
of rights) hudng t6i cong bang, cong 1y (sira
sai hodc khic phuc chinh sach hinh sy khong
con phu hop). Trong khi do, cac bién phap
hinh sy do tur phap thuc hién s& cha yéu xudt

cua minh téi

phat, dwa trén va nham gidgi quyét nhiing
van dé mang tinh chuyén mon, nghiép vu, ky
thudt. Vi du, tha ti trude han c6 diéu kién
(tam tha - pardon) cling la bi¢n phap khoan

2 V& co ban, cac bién phép trao cho hanh phap la dé giai quyét xung dot. Xem thém Ngudn gbc cua dic x4 tai: https:/

en.wikipedia.org/wiki/Pardon.

3 O mot sd nuwdc, mot s6 bo ciia hanh phap, nhit 1a Bd Tu phap (quyén cong t8) ¢6 quyén giri van ban ban mang tinh chat

khang nghi téi NTQG dé dé nghi dic x4

4  Dic xa theo nguyén géc La tinh (perdonare) la sy tha thir hoan toan cho mot nguoi; 1a "vuot qua mdt hanh vi pham tgi

ma khong bi trirmg phat”.
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hong ¢ nhiéu diém tuong dong véi dic x4
nhung xuét phét tir nhu cdu giam ap luc trong
cong tdc quan ly pham nhan va tang tinh xa
héi hoa trong hoat dong tu phap (vai tro quan
ché cong déng); dua trén can clr chu yéu la
chuyén mén (loai toi, két qua chap hanh an
phat) va muc dich 1a tao hi€u ung tich cuc
trong cong tac gido duc, cai tao pham nhan.

Néu xét riéng vai tro, chirc ning cia
dai x4 so v&i cac bién phap hinh sy vi muc
dich chinh tri khac dugc giao cho 1ap phap
hoic NTQG thi dic x4 con dé giai quyét
nhitng vdn dé chinh tri mang tinh tinh
huéng. Cu thé hon:

Ddc xa trong truong hop ddc biét (dac
x4 cé biét - special pardon) 1a dé giai quyét
nhitng nhi€ém vu chinh tri mang tinh dot
xudt, thuong gan véi yéu cau dbi ngoai nha
nude, ddi ngoai qudc gia.

Ddc xd theo dot (hay con goi 1a dic
x4 chung - general pardon) 1a dé giai quyét
nhirng van dé chinh tri ddi ndi, thuong
huéng toi loi ich cong cong dé qua do dat
duoc hodc mang lai nhitng gia tri chinh tri
cao nhat. Piéu nay 1y giai vi sao, dic x4 theo
dot thuong dugc thuc hién vao nh&ng ngay
dac blet mang tinh truyén thong, gan voi
dau mdc lich st - chinh trj cta cua quc gia,
cua nha nudc. RO rang, khi dac x4 nhan dip
Quéc khanh, Tét c6 truyén hoac mot dip dac
biét dugc nhan dan quan tam thi s& mang lai
hi€u qua chinh tri cao nhét. Pac xa c6 thé gia
tang anh hudng va su tin yéu cua nguoi dan
vao ché d6 chinh tri hién tai, giam xung dot,
méu thudn, nguy co chinh trj tiém tang.

Tom lai, thot diém dac x4 1a yéu to dac

trung dé phan biét va mang lai gia tri riéng ctia
bién phéap dac xa so voi cac bién phap khac.

Vé van dé th hai: Trude hét, thoi diém
dac xala co so phdn logi dac xa. Co nhirng 1y
thuyét phan loai ddc xa khac nhau & goc do
nghién ctru nhung phd bién nhat 1a dira vao
thoi diém dic xa. O Viét Nam cling nhu cua
mot s& nudc trén thé gidi, dua vao thoi diém
ddc xa dé chia thanh 2 hinh thtrc dic x4 hay
2 phuong thiic thyc hién quyén dic xa, gdm
(1) dac xa ca bi¢t va (ii) dac xa theo dot. Su
can thiét va tac dung cua viéc phan loai dac
x4 Xuét phat tir vai trd, chirc ning ciia dic xa
da duogc néu ¢ trén, ngoai ra co thé phan biét
nhu sau:

Bdc xd cd biét ¢6 thé dugce thuc hién
bat cur thoi diém nao khi thdy can thiét;
thuong 4p dung riéng 1¢ theo vu viéc; ddi
tuong thu huong cling rat dac biét, thuong
gan voi yéu cau ddi ngoai chinh tri ¢ cap
quéc gia, nha nude va dya trén nguyén tic
“co di 6 lai” hodc xur Iy van dé “nhay cam
chinh tri”; s6 lugng nguoi dugce dic xa ting
lan rat it. V&i diac diém d6 nén can ctr dé
nghi dic xa, diéu kién dé duoc huong dic
x4 thuong duoc quy dinh mang tinh nguyén
tac, khai quat va rat “md™; quy trinh, thu tuc
rat don gian va thuong “dong”; Kkét qua va
viéc to chuc thuc hién cling thuong khong
cong khai’.

Ddc xa theo dot thi thuc hién khong
thuong xuyén, thuong vai nim mét lan;
mang tinh phd thong hon, danh cho nhém
ddi tuong nhét dinh vao cung mot thoi diém,
khi dép tng hé tiéu chi, diéu kién, tiéu chuan
dat ra; sd luong nguodi dugc huong nhiéu

5 Vidu: O Phap, quyét dinh diic x4 ctia Téng théng khong dugc dang Cong bao.
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hon; tinh cong khai, minh bach rd hon®. N6
mang tinh chinh tri - ddi noi 1a chinh. Vi vay,
can cu, diéu kién ap dung va quy trinh, tha
tuc thyc hién thuong dugc quy dinh chat
ch€, rd rang hon.

Tiép dé, thong qua phan loai dic x4
thi qua d6 con c6 thé gidi han vé sé lan,
s6 luvong nguwoi dugc dac xa. Mac du vé co
ban, phéap ludt cac nudc déu st dung quy
dinh vé& tiéu chuan, diéu kién va quy trinh,
thu tuc dé gi61 han sb 14n, sb lugng dac xa.
Tuy nhién, 6 mot sé nudc ma phap luat co
su phan dinh rd rang hai hinh thtrc dac xa
thi thoi diém dic x4 ciing phan nao giéi han
s6 14n, s6 lugng dac xa.

Dai v6i ddc xa c4 biét, du c6 thé thuc
hién bét cr thi diém nao va tiéu chuén, diéu
kién 14 “m¢” nhung trén thuc té, sb luong
ngudi duoc hudng dic x4 ciing khong nhiéu.
Trude hét 1a do sb luong ngudi dugce xét dac
x4 va huong dic xa trong mdi 1an 1a khong
nhiéu. Bén canh d6, ban than sy thiéu rd rang
vé co so phap 1y dd 1a “rao can”, lam cho
cac NTQG rét e ngai va phai can nhic rat
k¥ khi thuc hién. Rd rang, co ché cang long
thi rai ro cang nhiéu, quyén han cang 16n thi
trach nhiém cang cao. Nhét 1a khi, NTQG
12 biéu tugng cua dan tdc, cua quéc gia;
gan lién v6i quyén loi, hinh anh, uy tin cia
dang cam quyén (nhét 1 & cac nudec NTQG
ddng thoi dimg dau hanh phap). Vi du: Viée
Téng théng My Gerald Ford da dic x4 cho
cyu Tong thong Richard Nixon (vao ngay
8/9/1974, vi hanh vi sai trai chinh thic da
dan dén vu bé bdi Watergate) dan dén nhiéu
tranh cai; cac cudc tham do cho théy, da s
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ngudi My khong dong ¥ viée ddc x4 nay va
xép hang cong chung ciia Ford di giam sau
do, tir 71% (thang 8/1974) xudng 50% (thang
9/1974) va d&én thang 1/1975 chi con 37%/.
Ngoai ra, viéc NTQG thuc hién quyén dac
x4 ca biét trén thuc té con bj gidi han boi co
ché kiém soat quyén luc, voi su tham gia cua
mot sd thiét ché khac trong bd may nha nudc,
cling nhu chiu sy tdc dong cua co ché t6 churc,
hoat dong cua dang phai chinh tri. Vi du: O
Macedonia, du phap luat c6 quy dinh 2 loai
dic xa nhung dé Tong thong thuc hién quyén
dac xa ca biét thi pham nhan (hoac nguoi
than) hodc BO Tu phéap phai gt don xin dac
xa to1 Uy ban dac biét vé dic x4 (thude phu
Toéng thong); tiép d6, Uy ban nay s& tham tra
tung truong hop dya trén cac ti€u chi, guri xin
v kién cta bo lién quan (néu cﬁn), du kién
dic x4 toan bd hodc mot phan; sau do, trinh
Téng thong quyét dinh. Tom lai, di phap luat
cac nude quy dinh rat khai quat, mang tinh
nguyén tic va mo, nhung khong vi vay ma
NTQG c6 thé tir y, toan quyén va thoai mai
thuc hién dac xa ca biét.

bdi véi dic x4 theo dot, du sd luong
ngudi co thé duoc thu huwéng nhiéu hon
nhung do khong phai lic nao cling thuc
hién dugc nén da giodi han dugc s6 1an, sb
luong thuc hién, qua do la ) nguoi dugc
dic xa. Phap lut cac nudc co thé quy dinh
cu thé hodc khong cu thé vé thoi diém dic
xa theo dot, nhung trén thuc té, dic x4 theo
dot thuong dugc tién hanh vai nam 1 1an vao
nhimg dip dic biét. Vi du: O My, du Hién
phép va phép luat khong phan biét 2 loai dac
x4 va cling khong quy dinh cu thé thoi diém

6 Mot sb nu6e quy dinh Quyét dinh diic x4 cia NTQG phai ding Cong bio.
7  Ford Gives Pardon To Nixon, Who Regrets “My Mistakes", The New York Times. September 9, 1974, Jeffrey M. Jones,
“Gerald Ford Retrospective”, News.gallup.com, 29/10/2006.
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dic x4 nhung theo truyén théng, cac Tong
thong My, ké ca Thong ddc cac bang thuong
dac xa ¢ pham vi rong mot 1an vao khoang
thoi gian cudi nhiém ky. Tham chi, ngay 8/9
nam cudi nhiém ky da tro thanh ngay dic xa.
Hay 6 rat nhiéu nuéc, dic x4 & pham vi rong
thuong chi duoc thyc hién vao nhiing ngay
trong dai nhu nhan dip Vua Ién ngoi, ngay
Quéc khanh...

Ngodi ra, thoi diém dic x4 con cho
thay tinh céng khai, minh bach ctia phap luat
va tao co s¢ phdp 1y dé cac ca nhan, to chirc
c6 lién quan chi déng thuc hién quyén va
nghia vu cua minh. Xét trong quy trinh, thu
tuc thi quyét dinh ddc x4 chi 1a mot budc; dé
chuén bi va t6 chuc thyuc hién quyét dinh dac
x4 thi nhiéu cong viéc do cac chii thé c6 lién
quan phai thyc hién. V& 1y thuyét, néu phap
luat quy dinh cu thé vé thoi gian dac xa thi
s€¢ bao dam tinh cong khai, minh bach hon,
qua do vura tao su chu dong cho nhiing co
quan, to chirc ¢6 lién quan, vira c6 co s¢ dé
danh gia, kiém tra, giam sat viéc thuc hién.
3. Quan diém va cach tiép cin caa cac
nuwée vé thoi diém dic xa

Mic du, thoi diém déc xa 1a ndi dung
quan trong cua thdm quyén dic x4 va tac
dong t6i cd qua trinh thuc hién thim quyén
nay nhung khi tim hiéu thyuc t& & cac nudc
trén thé giGi cho thay:

(1) Phép luat thuong chi quy dinh mang
tinh nguyén tic ma khéng quy dinh cu thé,
chinh xdc vé thoi diém ddc xd. Qua nghién ctru
ban dau, chua thiy phap luat qudc gia nao quy
dinh cy thé ngay, gio thyc hién dic xa.

(i1) Du phap luat c6 hoac khong phan
loai dac xa thanh dac xa dac biét va dac xa
theo dot thi trén thuc té, NTQG cac nudc van
s dung hai logi hinh dac xa;

(iii) Thoi diém dic xa theo dot dugc
NTQG quyét dinh chii yéu dwa trén truyén
théng va tién Ié - thuong vao dip dic biét,
trong dai cua qudc gia. Cac ngay ndy co su
khac nhau giira cac nuéc, co thé 1a ngay
tiép quan ngai vang ciia Nha Vua & mot sb
nuéc theo chinh thé quan chu (Anh, Thai
Lan, TAy Ban Nha...), ngidy Qudc khanh
hay mot ngay mang y nghia chinh tri - ton
gido - lich sir nao khac. Vi du: O Macedonia,
Téng théng thuong dic xa theo dot vao hai
ngay la ngay 2/8 (ngay Cong hoa va ciing la
mot ngay 1€ ton gido 16n) va ngay 8/9 (ngay
Qudc khanh)®. Hay & Triéu Tién I ngay sinh
nhat cua lanh tu Kim Nhat Thanh... Hay ¢
My¥ 1a ngay 8/9 - Ngay L& Tha thir c6 nguon
gbc 1a ngay dau tién Toéng thong My Gerald
Ford thyc hién quyén dic xa cho nguyén
Téng thdng Richard Nixon...

(iv) S6 lwong nguoi duoc hudng dic xa
giita cac qudc gia va trong mot qudc gia & cac
thoi ky 13 khac nhau. Diéu nay phu thudc vao
nhiéu yéu t6, ca chii quan va khach quan. Vi
du: O Macedonia, trong ba nim cam quyén,
Tong thong Djordje Ivanov di dic xa cho
205 t01 pham, day la ) lugng nguoi dugce
ddc x4 nhiéu nhat so voi cac doi tong théng
khac®. Hay & M¥, s6 luong nguoi duoc dic xa
hodc nhan cac bién phap khoan hong khac tir
Téng théng nhu sau: Véi Tong thong George
H. W. Bush 1a 77 nguoi; Bill Clinton 1a 459;

8  Nada Simjanoska, PhD, Head of department in Ministry of Justice, “Meaning of the terms amnesty and pardon in the
Macedonian criminal law”, Journal of Process Management — New Technologies, International Vol. 5, No 1, 2017, page
14-24 (https://scindeks-clanci.ceon.rs/data/pdf/2334-735X/2017/2334-735X1701014S.pdf)

9  Nada Simjanoska (T1dd).
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George W. Bush 1a 200; Barack Obama la
1.715 (trong d6 dac xa 1a 212 nguoi)... Ky luc
hién nay dang thudc vé Tong théng Woodrow
Wilson véi 2.480 nguoi'®.

(v) O cac nuéc, du theo hinh thic
chinh thé nao va du phap luat quy dinh dic
x4 1a thAm quyén riéng cia NTQG nhung
trén thuc t&, NTQG déu co ban quyét dinh
mang tinh “phé chuan” két qua do hanh
phap hodc mot thiét ché doc 1ap da tham
dinh va trinh 1én, bao gém ca vé thoi diém.
O cac nudc ma NTQG c6 co ché dic quyén
trong ddc x4 dac biét va NTQG quyét tam sur
dung, “vugt qua rao can” dé dic x4 cho mot
sO vai trudng hop “nhay cam” thi thuong
gay ra nhiéu tranh lun trai chiéu. Vi du, mét
s6 Tong théng My da str dung ddc quyén dé
ddc x4 cho nguoi than, quen.

Chua c6 nghién ciru day du dé 1y giai
vé& viéc phap luat cac nude khong quy dinh
cu thé vé thoi diém dic x4, nhung néu xudt
phat tir vai tro, chitc nang cua dac x4, co thé
tham khdo mdt vai 1y do sau day:

- Dé dé cao vi tri, vai trd ctia NTQG.
Day la thiét ché hét sirc dic biét trong bd may
nha nude ctia bat cir qudc gia nao, khong chi
1a nguoi dung d4u nha nude ma con 1a biéu
tuong cua quéc gia, cia dan tdc. Viéc trao
mdt s6 dic quyén mang tinh tu phap, nhat 1a
mot s bién phap hinh sy cho NTQG khong
chi thé hién nguyén tic phan cong va kiém
soat QLNN ma con xuét phat tir truyén thong
xa xua cua thiét ché nay; déng thoi, con cho
thdy tinh nhan vin, nhan dao va cong ly cta
ca dan tdc. Diéu nay thé hién kha rd nét & cac
nudc theo hinh thic chinh thé quan chu.

BAN VE DU AN LUAT

- Pé dap tng yéu ciu cua nhiém
vu chinh tri trong dbi noi, ddi ngoai. Khi
phap luat khong quy dinh cu thé thoi diém
thi NTQG c6 thé thuc hién tham quyén nay
linh dong, d& dang hon; qua do, giai quyét
kip thoi cac nhiém vy chinh tri, nhat 1a cac
nhiém vy dot xuat va nhay cam. Diéu nay
ngay cang trd nén quan trong trong thé gidi
hoi nhdp ngay nay.

- Khéng can quy dinh cu thé thoi
diém dic x4 nhung vdn cé thé thuc hién
dwoc trén thuc té va gioi han, kiém sodt viéc
thwe hién bang cac quy dinh khac hodc co
ché diéu chinh khac. Dé thyc hién duoc,
truée hét 1a quy dinh vé chu thé dé nghi
(NTQG ty minh hoic theo dé nghi cta chu
thé khac) va dua trén co ché phdi hop giira
cac co quan nha nudce trong thyc hién nhiém
vu, quyén han. Vé gidi han va kiém soat, vé
mat phéap luat, d6 1 quy dinh vé tham quyén
dé nghi, diéu kién, quy trinh, tha tuc véi su
tham gia ctia cac chu thé co lién quan. Vi
du: Mot s6 nude cd quy dinh vé (i) loai trir
nhimg truong hop khong duoc dic x4; (ii) sb
nam tdi thiéu da chap hanh xong hinh phat
t0 theo loai toi (d3 chap hanh xong 3 niam,
5 nam...); (iii) phai c6 don “khang nghi” tur
cac chu thé khac, phd bién nhét 1a tir Bo Tu
phép hodac B No6i vy; (iv) phai dugc tham
dinh, thim tra boi Uy ban dic xa... Ngoai
ra, con chiu su diéu chinh boi cac quy pham
dao durc, chinh tri va ca truyén thong phap 1y
(tap quan, tién 1¢).

4. Binh luan vé thoi diém dic x4 theo Luat
hién hanh, Dy thao Luit Pic xa (sira d6i)
va mdt s6 kién nghi

10 “List of people pardoned or granted clemency by the President of the United States” Ngudn https://en.wikipedia.org/
wiki/List of people pardoned or granted clemency by the President of the United States.
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Luat Bac xa hién hanh nam 2007 va Dy
thao Luat Dic xa (stra doi) hién nay dang (i)
dua vao thoi diém dic xa dé phan loai dac xa;
(ii) d6i voi didc xa dac biét thi khong quy dinh
thoi diém thyc hién; (iii) ddi v6i dic x4 theo
dot thi dugc xac dinh nguyén tic 12 “nhan su
kién trong dai, ngay 18 16n ciia dat nude” - tirc
1a, khong 4n dinh cu thé vao ngay hodc mot
sO ngdy nao trong nim va ciing khong gidi
han vé 6 1an thuc hién trén thuc té ma dé
Chu tich nudc xem xét, quyét dinh.

Piém méi cta Dy thao Luét 1a bd
sung quy dinh tai Diéu 8 “Td trinh va dy thao
Quyét dinh vé dic xa phai dugc trinh 1én
Chu tich nudc chdm nhét 13 60 ngay trude
thoi diém ddc xd, trir trudong hop quy dinh
tai khoan 2 Piéu 5 Luat nay”. T 13, chi ap
dung dbi voi dic xa theo dot. C6 thé hiéu,
viéc bd sung quy dinh nay 14 tao khoang thoi
gian hop 1y dé Chu tich nudc cling nhu cac ca
nhén, 6 chirc ¢6 lién quan biét va chu dong
hon trong viéc thuc hién quyén va nghia vu
cua minh; qua d6, bao dam chat lugng, hi¢u
cua cia cong tac dac xa.

Tir nhitng nghién ctru vé thoi diém dac
Xao phén trén, vé mat ly thuyét, 6 Viét Nam
thi phap ludt c6 thé quy dinh cu thé hon hodc
khéng quy dinh cu thé vé thoi diém ddic xd
(tdt nhién la chi doi véi ddc xd theo dot).
Boi, mdi phuong 4n déu ¢ wu, nhuge diém
riéng va viéc quy dinh cu thé thoi diém dic
xa khong phai 1a van d& “can cot” dé gidi
han sb 1an, s luong dac x4 cling nhu anh
huong toi chét lugng hoat dong dac xa &
nuoc ta.

Vvé quan diém c4 nhan, xét trén thuc té
Viét Nam thi quy dinh cia Luat Pac x4 hién
hanh va Du théao Luat Dic x4 (stra d6i) 1a hop
Iy. Nhimg wu diém, xin khong noi lai vi da dé
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cap & phan trén. V& han ché khi khong quy
dinh cu thé vé thoi diém thi chung ta hoan
toan c6 thé xtr Iy dugc thong qua cac quy dinh
khéc ¢6 lién quan (phan trén ciing da dé cap).
Nhit 1a khi hoat dong ctia Nha nude ta dugc
dat dudi nguyén tic hién dinh 1a vai tro lanh
dao cua Bang Cong san Viét Nam. Tuy nhién,
néu theo phuong 4n hién nay thi can luu y
t61 van dé sau:

Déi véi dic xd theo dot

Mot la, nghién ctru bo sung bude Cha
tich nudc ra “Thong bao thuc hién dac xa”
trude khi tién hanh dic x4 theo dot trén thuc
té hodc chi it 13 bo sung quy dinh dé cu thé
hon vé budc dé nghi ban hanh Quyét dinh
vé dic xa. Diéu nay khong chi phu hop véi
tu tuong chung ctia Ludt Ban hanh van ban
quy pham phap luat ma con 1a dé thiét 1ap
co ché chu dong cling nhu bao dam tién do,
chét luong cua hoat dong ban hanh Quyét
dinh vé dic x4 - thyc chat, day 1a mot van
ban quy pham phap luat;

Hai la, can b sung quy dinh mang tinh
khéi quat vé can ct, hinh thuec, ndi dung co
ban cua du thao Quyét dinh vé dic xa. Piéu
nay tao khuon kho phap 1y chung, vira thuan
loi cho viéc x4y dung, ban hanh Quyét dinh
vé dic xa trén thuc té, vira 1a co ché dé bao
dam tinh nhat quan, déng by, tranh tuy nghi.

Ba la, can dic biét luu y dén tinh chinh
tri cua ddc x4 (nhu da phan tich ¢ phan trén)
dé c6 nhimg sira ddi, bd sung cho phu hop
vé diéu kién, tiéu chuin va quy trinh, thua tuc
dac xa; tir do, tao su khac biét so vdi cac bién
phap hinh su khac hién dang dugc giao cho
tur phap, nhit 13 so véi tam tha c6 didu kién.

Déi véi dic xd dic biét, do muc dich
chinh 1a dap mg yéu ciu ddi ngoai mang



tinh cip bach, vi vay nén nghién ciru (i) bo
sung nguyén tic chung; (ii) quy dinh rd hon
vé chu thé dé nghi dac x4, co thé mo rong
t6i cac chu thé khac ngoai Chu tich nudc
va Chinh phu dé dap Gmg nhu cau d6i ngoai
vi du: Toa 4n nhén dan téi cao, Vién Kiém
sat nhan dan ti cao;...; (iii) van nén c6 Hoi
dong tu van dic xa do Chu tich nudc thanh
1ap trén co so dé xuat ciia Chinh phua dé vira
bao dam tinh nhay cam, bi mat khi can thiét,
vira bao dam chét luong trong tham tra. V&
thuc chat, Piéu 22 cua Du thao Luat cling
da hinh thanh co ché nay, tuy nhién néu trao
cho Chinh phu chu tri thi chua that dé cao
vai tro cua Chu tich nudc, chua cho théy o
tinh khach quan, doc lap.

Ngodi ra, cing c6 thé nghién ctu
thém vé mot sb van dé sau:

(i) P& nghi b6 sung quy dinh “Viéc
Chu tich nudce dac xa cho mdt ngudi khong
lam anh huong dén quyén hodc nghia vy cta
bat ky nguoi nao khac theo phan quyét cua
tdoa 4n”. Pay 1a mot nguyén tic chung cua
dic x4 duoc phap luat nhiéu nude quy dinh.

(ii) Khong chi dic x4 toan bo phan
an con lai ma con co thé giam thoi gian
chap hanh an phat; khong chi dic xa ddi véi
ngudi hién dang chip hanh an phat ti ma
con c6 thé trong cac giai doan khéac trong
hoat dong t6 tung;

(iii) M6 rong khai niém dic xa dé da
dang céc hinh thirc ddc x4 hodc ddi tén Luét
dé c6 thé bd sung mot s6 bién phap hinh su
khac thudc tham quyén ctia Chu tich nudc ta
cling nhu cia NTQG cac nude nhu an gidm
an tr hinh; chuyén ddi hinh phat; tai ngoai
tam thoi; chuyén giam hinh phat; phuc hdi
quyeén...

BAN VE DU AN LUAT

(iv) Can nhic quy dinh tai Diéu 9 véi
viéc phai Cong bd va thong bao cong khai
tat ca cac Quyét dinh dic x4, nhat 1a dbi véi
mot sd truong hop dac xa dac biét. bpé nghi
nén bd sung cum tir “trir truong hop thudce
bi mat nha nudc hoac Chu tich nudc quyét
dinh khong coéng bd, thong bao™;

(v) Bé nghi nghién ctru bd sung vao
Diéu 11 cua Dy thao Lut trudng hop “Chu
tich nudc da khong dac xa trude do”.

5. Két luan

Thoi diém dic xa 1a mot ndi dung quan
trong cta thim quyén dic xa, do NTQG
quyét dinh. Phap luat cac nudc trén thé gidi
thuong khong quy dinh cu thé van d& nay.
Phap luat Viét Nam ciing theo hudng nay.
Diéu nay xut phat tir vi tri, chlrc ning cua
dic x4 trong hé thdng cac bién phap hinh su
mang tinh nhan dao, khoan héng. Tuy nhién,
dé kiém soat va bao dam hiéu luc, hiéu qua
ctia thim quyén dic x4 thi cac nude 6 nhing
co ché, cach thirc khac nhau dé thyc hién.
V& mit phép 1y, phap luat dic xa cac nudc
thuong gidi han, kiém soét viéc thuc hién
quyén dic x4 thong qua nhitng quy dinh vé
chu thé dé nghi, tiéu chuan, diéu kién, quy
trinh, tha tuc cling nhu sy tham gia mang
tinh dai dién va chuyén mén cta cac chu thé
c6 lién quan. Bén canh do, quy pham dao
dtre, chinh tri va truyén thong phap 1y ciing
gilr vai tro quan trong. Vi vy, trén thuc té,
viéc thAm quyén dic x4 cia NTQG céc nudc
ciing ludn duge bao dam, kiém soat dé phat
huy gia tri cia bi€n phap nay.

Luat Bac xanam 2007 va Du thao Luat
Dic x4 (stra d6i) dang quy dinh kha hop 1y
vé van dé nay, tuy nhién, dé hoan thién hon
nita, ching ti ciing da dé& xuat mot sb kién
nghi can nghién ciru stra doi, bo sungm
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Tém tit:

Du d3 c6 nhiéu vin ban phap luat quy dinh vé dang ky tai san va
dang ky giao dich bao dam nhung cac quy dinh nay con tan man,
chua day du. Cac quy dinh hién hanh con chua tao thuan loi cho
nguoi co tai san dua vao luu thong dan sy, chua tao an toan cho
giao dich, chwa bao vé quyén loi ich hop phap ciia cic bén mot
cach hiéu qua. Nguyén nhan 13 do cach tiép can khi xay dung luat
con nghiéng vé tao thudn lgi cho co quan quan 1y, can bd lam
nhiém vu dang ky con may moc, cing nhéc. Khi hoan thién cac
quy dinh phép luat vé dang ky, can tiép can theo hudng tao thuin
lgi cho viéc diang ky, coi phuc vu quyén lgi ich cac bén phai la myc
tiéu chinh dé viéc ding ky thuc sy gop phan thiic day phat trién
kinh té xa hoi.

Abstract

Although there are legal documents on property registration
and security transaction registration, these regulations are
scattered and incomplete. The current legal regulations do not
provides facilitations for the people who have property put into
civil circulation, not providing security for the transaction, not
effectively protecting the legitimate interests of the parties. This
is due to the fact that the lawmaking approach is more favorable
for the management agency, the public servants do the registration
based on a machinery, rigid manner. Once the legal provisions on
registration are to be improved, the approach should be to facilitate
the registration and the interests of the concerned parties must be
considered as key objective so that the property registration is to
actually facilitate the social economic developments.

bao dam (GDBD), hi¢n c6 khoang 64 van ban
quy pham phap lu4t lién quan dén hoat dong
dang ky tai san, dang ky GDBD. Trong d6 c6



Hién phap, 26 Luat, Bo luat; 18 Nghi dinh; 19
Thong tw; 01 Quyét dinh ctia Bo truéng.

Céc quy dinh vé dang ky do nhiéu co
quan thuc hién v6i véi muc dich khéac nhau.
Co truong hop dang ky vdoi y nghia 1a dang
ky xac dinh quyén s¢ hiru tai san, s¢ hiru tri
tug, quyen sir dung dat (SDD) hodc quyén
khac vé tai san, c6 quy dinh vé dang ky voi
y nghia dé sir dung, luu hanh, c¢6 nhiing quy
dinh vé dang ky nham muc dich dé kiém
duyét, luu hanh (nhu ddi v6i thude thu vy,
dugc, hoa chat...). ..

Du sé luong vin ban khong phai
1a it nhung c6 thé nhan thay, phap luat vé
dang ky tai san, dang ky GDBD hi¢n nay
khong nhu:ng chua ddy du (nhimg loai tai
san, quyén tai san nao bat budc pha1 dang
ky, nhiing truong hop dé bao dam dbi khang
vO1 nguoi thu ba, va nhiing tai san nao thudc
dién dang ky tu nguyén) ma con rat tan man,
dugc quy dinh trong nhiéu van ban phap luat
khéc nhau.

- Trong B¢ luat Dan sy (BLDS) nam
2015 c6 mot s6 dicu quy dinh vé dang ky tai
san hodc lién quan dén ding ky tai san, vi
du Diéu 106 quy dinh: quyén s& hitu, quyén
khac d6i vai tai san dugc dang ky theo quy
dinh cia BLDS va phap luat vé dang ky tai
san, viéc dang ky tai san phai dugc cong
khai (Quyén khac ddi véi tai san co nhiéu
ndi dung duoc bd sung, sira d6i nhung cho
dén nay chua c6 van ban nao quy dinh vé
thi tuc dang ky quyén khac ddi véi tai san
duoc thuc hién nhu thé nao); Diéu 133 quy
dinh vé bao vé nguoi thir ba ngay tinh khi
nguoi nay dua vao viéc tai san dugc dang
ky tai co quan c6 tham quyén dé tham gia
giao dich; Diéu 297, khoan 2 Piéu 298 quy
dinh vé bién phap bao dam phat sinh hiéu
luc dbi khang v6i nguoi thir ba tir khi dang
ky bién phap bao dam va thoi diém bat dau
c6 hiéu lyc d6i khang véi nguoi thir ba 1a tir
thoi diém dang ky; vé bién phap bao dam la

THUC TIEN PHAP LUAT

cam cb, thé chap (khoan 2 Diéu 310, khoan
2 Piéu 319), Bo ludt cling quy dinh hiéu
luc d6i khang voi ngudi thir ba tir thoi diém
dang ky giao dich.

- Viéc dang ky cling duoc quy dinh
trong mot s6 luat khac nhu Luat Dat dai
nam 2013, tai cdc diéu: Diéu 95; khoan 3
Diéu 188; Luat Nha & nam 2014, tai Diéu
12, khoan 1 Piéu 118; Luat Bao vé va phat
trién rung nam 2004, tai khoan 7 biéu 3;
Luat Hang khong dan dung nam 2006 duoc
stra d6i, bd sung nam 2014, tai cac Diéu 28,
29, 30; B0 luat Hang hai nam 2015, tai céac
Diéu 18, 19, 36; Luat S& hitu tri tu¢ nam
2005 duoc stra doi, bd sung nam 2009; Luat
Giao thong duong bg. ..

Vén dé dang ky ciing duoc quy dinh
trong mot s6 nghi dinh cta Chinh phu,
thong tu cua cac bg, nganh, vi du Nghi dinh
163/2006 ND-CP ngay 19/12/2006, Nghi
dinh 83/2010-NB-CP ngay 23/7/2010 quy
dinh vé GDBP va dang ky GDBD, Nghi dinh
43/2014-ND-CP ngay 15/5/2014, Nghi dinh
01/2017/NB-CP, Nghi dinh 8020/VBHN-
BTP ngay 10/12/2013 vé dang ky GDBD,
Nghi dinh 68/2015/ND-CP ngay 28/8/2015
vé dang ky qudc tich va dang ky cac quyén
d6i voi tau bay, Nghi dinh 171/2016/ND-CP
ngay 27/12/2016...; Thong tu 23/2014/TT-
BTNMT ngay 19/5/2014 cua Bo Tai nguyén
va Moi truong quy dinh vé cap gidy ching
nhan (GCN) quyén SDD, quyén so hitu nha
& va tai san khac gan lién v6i dat, Thong tu
24/2014/TT-BTNMT ngay 19/5/2014 cuta
Bo Tai nguyén va Moi trudng quy dinh vé
ho so dia chinh, Thong tu 37/2010TT-BCA
ngay 12/10/2010, Thong tu 15/2014/TT-
BCA ngay 4/4/2014 cua Bo Coéng an quy
dinh vé dang ky xe, quy trinh dang ky,...

Mit khac, phap luat vé dang ky tai
san c6 hién tuong chua thong nhat, nhu tai
san gan lién voi dt nhu nha &, tai san khac
khong bét budc ding ky (khoan 3 Piéu 12
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Luat Nha & nam 2014 khac hin véi quy
dinh tai khoan 3 Diéu 188 Luat Dit dai nam
2013), chi ding ky theo yéu cau nhung diéu
mau thuan 14 chi khi ndo ding ky méi duoc
giao dich (diém a khoan 1 Piéu 118 Luéat
Nha & nam 2014), viy co6 phai 1a bit budc
dang ky?

Trong thyc tién ciing xuat hién nhiing
nhin nhan khic nhau vé mét sd quy dinh,
vi du ddi v6i phuong tién giao thong viée
dang ky 1a dé luu hanh, hay xéac dinh so hiru
thi trong xa hdi cling nhu gitta cac bd cod
lién quan cling cé nhéan thirc khac nhau. Tur
nhan thirc s& lién quan dén giai thich Piéu
133 BLDS nam 2015, tuy theo nhan thic
clia co quan c6 tham quyén khi giai thich
s& lam cho quy dinh cua Diéu 133 BLDS
nidm 2015 co sirc sdng ting hay giam xudng
trong thyc tién. S& di nhu vay 1a do pham
vi 4p dung Diéu 133 BLDS c6 thé rong (4p
dung dugc nhiéu trudng hop dién ra trong
thuc t€) hodc hep tuy theo nhan thirc, giai
thich cum thuat ngit: “tai san phai dang ky
ma chua duoc dang ky tai co quan nha nuéc
6 tham quyén” ma c6t 15i 12 giai thich thuat
ngir “dang ky” chi bao ham diang ky quyén
so hitu, dang ky quyén SDD, quyén khéc
d6i voi tai san hay “dang ky” con bao gom
nhitng tai san theo quy dmh cua phap luat
duoc co quan c6 thdm quyén cip gidy dang
ky, loai gidy nay khong phai 1a GCN quyén
sO hiru, nhung ciing c¢6 gia tri chung minh,
dudi goc do phap ly nguoi dung tén trong
gidy ding ky duogc coi 1a chu tai san. Vi du
nhu gidy ding ky xe may, gidy ding ky xe
6 0, gidy dang ky tau, thuyén (khong nham
1an khi mua ban du 13 tai san can dang ky so
hitu hay dang ky dé luu hanh, khi chuyén
nhugng hai bén khong lam thu tuc sang tén
lai thudc géc do khac).

Xét vé ban chat thi ding ky tai san,
quyén khac dbi véi tai san 13 mot hoat dong
quan ly cia Nha nudc, vi vay, can phai xac
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dinh loai tai san nao trong xa hoi can phai
dang ky. No6i cach khac, chi loai tai san nao
Nha nuéc thay can phai thé hién vai trd quan
1y cia Nha nudc thi méi bat budc phai ding
ky. Nhung can phai nhan thirc muyc dich sau
xa cta hoat dong quan 1y trong co ché thi
truong 14 nhim bao vé duoc quyén, loi ich
hop phap cua to chirc, c4 nhén, ting tinh
minh bach tir d6 tao thuan loi dua tai san
tham gia luu thong dan sy, tdng tinh an toan
trong giao dich, ting tinh 6n dinh cho cac
quan hé dan sy, kinh té, thuc day sy phat
trién kinh té, xa hoi theo hudng bén ving. Vi
vay, viéc doi hoi qua nhiéu gidy to, thi tuc
ruom ra nhu hién nay dang gay kho khan,
vuéng méc, phién toai cho ngudi dan, doanh
nghiép khi khai thac tai san, dua tai san vao
luu thong 1a khong hop 1y. Viéc hoan thién
phép luat vé dang ky tai san dé khic phuc
tinh tranh tan man, thiéu théng nhat 1a can
thiét. Tuy nhién, diéu quan trong nhat khi
hoan thién phap luat 1a cac quy dinh phai
dap tmg dugc yéu cau du diang ky tai san
thudc trudng hop bat budc hay theo yéu cau
ctia chu tai san phai tao cho chil co quyén sé
hitu, quyén sir dung, chi c¢6 quyén khac ddi
vO1 tai san khai thac tai san cua minh dugc
thuan tién, dé dang, nhanh chong, dic biét 1a
giam chi phi khi muén dua tai san vao tham
gia giao dich trén thi truong, dap Gng duoc
yéu cau phat trién kinh té, x3 hoi trong xu
thé hoi nhap.
2. Viée dang ky tai san, dang Ky giao dich
bao dam va cung cip thong tin caa cac co
quan quan ly, vai tro cia no trong hoat
dong xét xiwr

2.1 Viéc dang ky tai san

Du phap luat vé ding ky, cung cép
thong tin c6 dugc hoan thién, dﬁy du dén
dau nhung hién nay, nhitng quy dinh vé trinh
tu, thu tuc chi quan tam t4i sy tién lgi cho co
quan quan ly, khéng huéng dén su tién loi
cho nguoi dan hodc trudong hop luat da hop



Iy nhung co quan thuc hién chirc nang dang
ky, cung cép thong tin lai hanh xtr ctrng nhic,
may moc thi khong nhitng khong dép tng
nguyén vong cuia nguoi dan, doanh nghiép
ma con co tdc dung nguogc, tr¢ thanh cong cu
dé “hanh dan”, “hanh doanh nghiép”.

Néu viéc dang ky tai san duoc thuc
hién tét (tirc 13 moi tai san thudc dién bat
budc ding ky thi hd so, tai liéu vé tai san nay
chtra dung day du thong tin trong qua trinh
hinh thanh, phat trién, bién dong cua tai san,
tinh trang phap 1y... déu phai duoc thé hién
trong hd so cua co quan quan 1y, dang ky)
va viée cung cép kip thoi, ddy du, chinh xac
cac thong tin vé tai san ma co quan tai phan
yéu cau khi giai quyét tranh chap s& v6 ciing
thuan loi cho co quan tai phan. Néu chi xét
riéng dudi goc do nay thi viéc dang ky, cung
cap thong tin vé tai san cho co quan tai phan
no6i chung, cho toda an ndi ri€ng s& co6 va gitr
mot vai tro vo cung quan trong ddi voi viee
xét XU cua toa an va co quan tai phan khac.
Thuec té ciing c6 nhitng truong hop nho viée
tai san dugc dang ky, va viéc cung cap thong
tin chinh xéc, kip thoi da giup cho viée gidi
quyét tranh chip dan su, kinh doanh thuong
mai dugc nhanh chéng, chinh xac, gop phan
bao vé cong ky. Qua thuc tién xét xtr, chiing
t6i nhan thdy c6 mot sd van dé sau:

Pbi véi nhu'ng tai san ma phap luat
quy dinh phai cép GCN quyén so hiru,
quyén st dung nhu quyén SDD, cong trinh
xay du'ng trén dat - du co ca mot bd may
khong hé nhé 1am nhiém vu quan ly, dang
ky va I ra trong ho so cta m01 thua dat,
mdi cin nha déu khong chi co s6 lidu vé dién
tich, sd tﬁng, két cAu, muc dich st dung ma
phai thé hién moi di bién dong, tinh trang
phap 1y thira dat, cin nha... nhung trong hd
s0 tai co quan quén ly, rit nhiéu trudng hop
khong c6 thong tin ddy du vé su bién dong,
chuyén dich vé phap 1y hodc cac sy kién
phép 1y co lién quan nhu tai san dang bi ké
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bién, dang cho thué..., khong hiém truong
hop thong tin khong chinh xac (vé dién tich,
vé s thira, vé nhimg chu thé c6 quyén ddi
v6i tai san nay. Vi dy, trén GCN ghi cp cho
ho gia dinh nhung chinh co quan da dang ky
khong biét ho gdm nhiing ai, ai 6 quyén ddi
v6i thira dat hodc nha dat do). Khi co tranh
chap quyén so hitu, quyén st dung, tranh
chép lién quan dén giao dich nhu chuyén
nhuong, thé chap, bao lanh... ddi voi tai san
nay thi Toa 4n gdp mot bai todn vo cung kho
gidi ma nguyén nhan la do co quan dang ky
khéng cung cap duoc thong tin hodc cung
cép khong day du hay khong chinh xéc.

Theo quy dinh ctia phap luét, loai tai
san nay phai duoc cdp GCN quyén so hitu,
quyén st dung. Chi khi thira dat (nha dat)
dugc cdp GCN moéi duge tham gia giao
dich, trong khi do6 viéc cép GCN quéa cham,
khong hiém truong hop gy kho cho chu tai
san trong qué trinh lam tha tuc cip gidy. Co
truong hop toan bo thira dat da c6 du tai liéu
xac dinh thudc quyén st dung hop phép,
nhung chi lam thi tuc cdp GCN quyén SDD
cho mot % thura dat du trén d6 di co tron
mot cin nha dang nam trén gan nhu toan b
thira dét do.

Can phai thdy GCN quyén so hiru,
quyén sir dung chi 1a mét thi tuc hanh chinh
ghi nhan tai san cta cha thé c6 quyén, chu
GCN khong tao ra tai san do, khong phai la
ban phat quyén tai san cho chii thé dugc cap
GCN. Vi thé, nhiing sai sot trong xay dung,
néu can chi co thé phat hanh chinh (trir
truong hop lam sai gidy phép vi pham quy
hoach, pham vao quy dinh cdm thi khong
cho ton tai), nhung chi vi sai s6t do, viéc
khong cép GCN liéu da ding, da vi dan, viéc
cap gidy khong ghi tai san trén dat da xut
phat tir lo1 ich ciia nguot dan, va gitp ich gi
cho su phat trién kinh té, xd h6i? Nha nudc
duoc gi trong cach hanh xur nay hay chi lam
mét 10ng dan?
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Ngudi dan khong thé x6a bo cam giac
rat r6 rang 1a co quan lam nhiém vy nay
dang quan tdm dén “cai quyén”, st dung
quyén ctia minh hon 1a vi dan, 13 xuat phat
tir sy phat trién 6n dinh kinh té, x4 hoi. Hanh
vi d6 cua co quan dang ky dang tao ra tr&
ngai khi dua tai san vao luu thong. Co phai
nhu:ng nguoi dang thura hanh nghl rang viéc
cap GCN la hanh V1 trao quyén tai san, chua
hiéu rang “cai quyén” ma ho dang c6 chi 1a
san pham theo chirc ning khi co quan d6
dugc ra doi, va chinh nguoi dan dang dong
thué, tra tién dé “nudi” né ton tai, chi lam
mot viée 14 ghi nhdn mot thyc té cta cha thé
c6 quyeén tai san.

Du vé hinh thirc, loai tai san co tén goi
1a “quyén SDP” da duoc dang ky, nhung tai
san trén dat khong thé hién trén GCN hodc
thé hién khong chinh xac vé dién tich dat,
vé tai san trén dat lai 1a mot nguyén nhan
gdy nén tranh chip. Viéc ding ky nay ciing
khong giup ich gi cho co quan xét xtr, nhit
1a trong chinh h so ciia co quan nha nudc
dang quan 1y cac thong tin cling mau thuan
hoac khong c6 nhiing thong tin quan trong
gitip cho viéc giai quyét tranh chap dan su,
hon nhan va gia dinh, kinh doanh thuong
mai dugc thuan lgi, nhanh chong, tiét kiém.

Khi giao dat, giao rimg chi ghi dién
tich trén gidy, khong do dac, khong xac dinh
mdc gidi rd rang (loai viéc ndy xay ra nhiéu
hon ¢ céc tinh mién Trung, Tay Nguyén)
dan den dién tich trén giay khong khop voi
thuc té, cap chong lan 1én nhau 13 nguyén
nhan dan d&n tranh chap, Toa 4n khong
thé don thuan cin ctr vao quyét dinh giao
dat, GCN da cép cho mot bén hodc ci hai
bén (nhét 13 trudong hop cap chong lan 1én
nhau)... dé g1a1 quyet ma phai thu thap, xéac
minh tr nhiéu ngudn tai liéu, chimg cu, tir
nhiéu ca nhan, co quan nha nudc va ciing
co quan chuyén mon tham dinh tai chd, c6
truong hop phai tién hanh nhidu 1an méi ¢6
thé giai quyét duoc.

40 |N¢§H|EN cuu _
I.AP PHAP_ /S0 14(366) T6/2018

Do cach l1am (trén dat c6 tai san nhung
chi cdp GCN quyén SDD, khong thé hién
trén GCN trén dat c6 tai san gan lién v6i dat;
nha ctia mot ngudi, quyén SDP lai thudc
chi thé khac cling khong duoc thé hién,
trong khi chi can xtr Iy chat xiu vé ki thuat
1a nhan biét ngay khi nhin vao GCN quyén
SDD...) hoic do nhim lan, cau tha, GCN
khong phan anh dung thuc té, néu Toa 4n chi
can clr vao cac thong tin vé tai san trén gidy
dang ky ma phan xu thi ban 4n da pham sai
14m nghiém trong, s& bi huy ngay.

C6 thé néi, thuc trang hoat dong dang
ky hién nay chua tao thuan lgi cho nguoi
dan, doanh nghiép, chua hd tro co quan tai
phan noi chung, cho Toa an noéi riéng trong
qué trinh thu thép tai liéu, ching ctr.

Khong khé dé nhan thdy do tai san
thudc loai phai dang ky mdi duge tham gia
giao dich nén nguoi dan budc phai dang
ky, chir khong phai do c6 su tién loi dé chu
dong, tu giac va mong mudn ding ky - d6
1a mot thyc té rit dang suy ngdm cua cac
co quan tham muu hoan thién phap luat vé
dang ky va cta co quan 1ap phap.

2.2 Hinh thivrc dang ky GDBD

Pénh gia mot cach cong bang, hoat
dong dang ky GDBD thoi gian qua da lam
téng tinh an toan cho giao dich, bao vé duoc
quyen lgi ich hop phap cua cac bén, gop
phan vao sy phat trién bén viing ciia nén
kinh té. Pdng thoi, hoat dong nay gitp cho
viéc xét xir cia Toa an duogc thuan loi, chinh
x4c. Tuy nhién, thuc tién xét xir ciing cho
thdy, hoat dong ding ky GDBD con nhiéu
bat cap. Cé nhitng bat cap tur thé ché tao ra su
chia cat, khong c6 tinh két ndi lién hoan giira
dang ky tai sdn va dang ky GDBD; c6 nhiing
bat cép tir thu tuc, hd so dang ky; c6 nhiing
bat cap Xuét phat tir sy minh bach thong tin,
c6 nhitng bat cap xuat phat tir viéc ap dung
cac quy dinh ciia phép luat vé dang ky giao



dich ctia can bd thtra hanh do qua méay moc,
cung nhéc hodc thiéu trach nhiém.

Nhitng bét cap tir thé ché mot phan
xuat phat tir sy phan tach theo chuc ning,
tham quyén quan 1y nha nudc cia bd, nganh
quan 1y tai san do, va thiéu su cong khai,
minh bach két ndi thong tin v&i nhau gy
nén, cd 1€ ai ciing da nhin théy. Vi du,
Diéu 28 Nghi dinh 8020/VBHN-BTP ngay
10/12/2013 quy dinh vé ding ky GDBD
nhu sau:

“l. H6 so ding ky GDBD bang
quyén SDD, tai san gan lién véi dat (01 bd)
gdm co:

a) Pon yéu cau ding ky GDBD;

b) Hop dong bao dam hoic hop dong
bdo dam c6 cong chung hodc chung thuc
theo quy dinh cta phép luat;

¢) GCN quyén SDD, quyén so hitu
nha & va tai san khac gan lién véi dat hoic
cac GCN da cip qua cac thoi ky;

d) Truong hop ngudi yéu cau dang ky
13 ngudi duoc Gy quyén thi phai ¢6 vin ban
iy quyén.

2. Trong thoi han giai quyét hd so,
Vin phong ding ky quyén SDD thyuc hién
cac viéc sau:

a) Ghi ndi dung dang ky GDBD vao
GCN quy dinh tai diém ¢ khoan 1 Piéu nay
vao S Pia chinh, S6 theo ddi bién dong dat
dai theo quy dinh ctia phap luat;

b) Chung nhan viéc dang ky vao Pon
yéu cau ding ky GDBD;

¢) Tra két qua cho ngudi yéu cau ding
ky theo quy dinh tai Diéu 19 cua Nghi dinh
nay”.

Quy dinh cimg trong hd so phai co: "c)
GCN quyén SDP, quyén sé hitu nha & va tai
san khac gan lién voi dat hodc cac GCN da
cap qua cac thoi ky;” dan dén bat cap sau:
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mét la, tai san d6 co cac gidy to khac hoan
toan c6 can cu xac dinh chu sé hiru, chu st
dung hop phép s& khong thé tham gia vao
GDBD va dugc dang ky GDBD; hai la, tai
san tham gia GDBD 1a quyén SDP di duoc
cidp GCN quyén SDP, nhung trén dit nay
c6 tai san gan lién v6i dat nhu nha ¢, cong
trinh xay dyung khac. .. nhung chua dugc cap
GCN quyén s¢ hitu thi khi dang ky GDBD
chi ding ky vé quyén SDD, néu chii s& hitu,
chu thé nhan bao dam mudn dang ky trong
GDBD gom ca tai san trén dét thi khong
duoc chép nhén, hodc s& bi tr chdi viéc dang
ky GDBD.

RO rang, cach quy dinh nay da khuon
thue tién cudc séng vao d6 chir khong phai
phan anh nhimng gi cudc sdng dang dién ra.
Néu tiép can theo hudng ghi nhan thyuc té
cudc séng (thudc nhing trudng hop c6 co s6
va bdo dam an toan cho giao dich) thi hoan
toan c6 lua chon khac trong viéc quy dinh
vé ho so ding ky GDBD, dé md rong dién
tai san tham gia GDBD va dang ky GDBD.

Khong hiém trudng hop, viée ap dung
cac quy dinh phép ludt cia mot s van phong
cong chung, cua can bd l[am nhiém vy dang
ky GDBD con cling nhic, may moc, chi
quan tam tao su thuan lg1i, an toan cho minh,
s¢ trach nhiém, khién cho nhitng quy dinh
ctia phap luat von cimg nhic cang trd nén
kho ctng, thiéu strc séng din dén giy kho
khin phién ha va khong hiém GDBPD duoc
dang ky khong phan anh dung tai san trén
thuc té, nhung lai dugc co quan c6 tham
quyén dang ky giao dich cong nhan.

Rét nhiéu truong hop tai san trén dat
da co bién dong nhu nha ¢ dugce coi ndi, lam
thém cong trinh phuy tir trudc thoi diém ding
ky GDBD, nhung trong ding ky GDBD
khong thé hién nhiing tai san nay, di cac chu
thé hoan toan tuy nguyén va mudn dua nhiing
tai sdn nay vao trong dang ky GDBD.
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Tai sdn ma trong GCN ghi la ho gia
dinh s& dé dang duoc ding ky GDBD (chi
vi dd ¢c6 GCN quyén st dung, s¢ hiru) du
tir khi xac 1ap giao dich, dén khi dang ky
GDBD khong biét ho (duoc ghi trong GCN)
gdm nhitng ai, thdm chi ¢ truong hop chinh
thanh vién trong gia dinh cling gidi thich
khac nhau vé thanh vién trong ho theo GCN.
Vi thé, dd c6 mot ty 1¢ dang ké vé trudng
hop GDBP du duoc dang ky nhung van bi
vO hiéu v.v..

C6 thé khi xay dung cac quy pham, do
cach tiép can chi quan tAm chu yéu dén khia
canh quan ly, thuan lgi cho co quan quan
Iy, ciing nhu khi 4p dung da thién vé hinh
thirc, chir khong phai 1a dé ghi nhan, phan
anh dang nhiing gi d, dang dién ra, vi thé,
khong chu ¥, khéng quan tdm dén thuc té
clia tai san, va tat yéu dan dén khong bao
dam an toan cho giao dich. Thoi diém BLDS
nam 2005 con hiéu lyuc, rat nhiéu giao dich
thudc céc dang noi trén bi vo hi¢u hoac rat
kho khi xtr Iy tai san bao dam.

Véi tinh trang da dién ra nhu da néu
trén, tai san da dugc dang ky, diang ky
GDBD chua dat hi¢u qua cao, chua bao dam
6n dinh, an toan trong giao dich, khong gitip
gidm hoat dong xac minh tinh trang tai san
cla co quan tai phan néi chung, cua Toa an
néi riéng. Thuye té d6 rat dang dé co quan lap
phép, co quan thuc hién viéc dang ky suy
ngim va can phai rat ra nhimng kinh nghiém
va tinh téi khi muén hoan thién phép luat vé
dang ky tai san, dang ky GDBD cling nhu
tap huén cho can bd thuc hién viée dang ky
(dang ky tai san, dang ky GDBD) thuong
xuyén, ndi dung day du, chinh xac véi ban
chat, yéu cdu cua luit va phan anh dung
nhiing gi cudc séng dang dién ra.
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Thiét nghi, dbi v6i co quan xay dung
phap luat, khong nén tiép can viéc dang ky
tai san, dang ky GDBD theo hudng chu yéu
phuc vu cho quan ly, dé cho co quan quan
ly. D6i véi tai san bat bude ding ky, viée
dang ky tai san dwong nhién can dap tGng
yéu cau quan 1y nha nudc, nhung phai xac
dinh d6 khong phai 1a myc dich duy nhét,
cang khong phai 1a muc tiéu chinh, ma muc
tiéu chinh, co ban phai 13 huéng dén phuc
vu cac cha thé co6 quyén tai san, bao dam
an toan cho cac chu thé bao gébm chu chu
sO hiru, sir dung, chu c6 quyén tai san khac,
cua giao dich, quyén va loi ich cua cac bén,
va quan trong la gop phan huy dong, thuc
day duoc nhidu ngudn lyc tai chinh vao thi
truong, van hanh trén hanh lang phéap 1y an
toan. Pong thoi, can quy dinh viée thyuc hién
cong khai, minh bach thong tin, vé tinh trang
phap 1y cuda tai san. Mot khi dd minh mach
hoa thong tin, tinh trang phép 1y vé tai san thi
rtii o ma cac bén ¢ thé gip s& giam han, s&
thuc day giao luu dan sy, ting tinh 6n dinh
cho giao dich; tranh chap s& giam va néu c6
tranh chép, co quan giai quyét tranh chip d&
dang thu thap, kiém tra thong tin, viéc giai
quyét s& thuan loi, nhanh chong, chinh xéc.
Khi do, hoat dong cua cac co quan nady s€
g6p mot phan vao cai thién chi s6 hop dong
khi danh gia vé niang luc canh tranh & Viét
Nam. Nguoc lai, néu qué trinh hoan thién
phap luat vé dang ky khong dap ung duoc
cac yéu cau chu yéu trén, d6 s& 1a sy that bai
cua cong tac hoan thién phap luat trong linh

vuc naym
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B luat Déan sy von duoc xem 1a "hién phép cua luat tu", do vay,
khi B¢ luat Dan sy méi ra doi, thi nhimg van ban quy pham phép
luat thude linh vuc luat tu khac ciing can thiét phai duoc sira doi,
bd sung. Luat Thuong mai nim 2005 ban hanh cting thoi diém véi
B0 luat Dan nim 2005. Vi vay, dé bao dam tinh théng nhét ciia hé
théng phép luat, khi B luat Dan nam 2015 c6 hiéu luc, doi hoi
phai stra d6i, b6 sung Lut Thuong mai nam 2005.

Abstract

The Civil Code is considered as “the Constitution of Private
Laws”, after the new Civil Code is released, other legal documents
on private sectors are also need to be amended. The Commercial
Law of 2005 was promulgated at the same time with the Civil Code
of 2005. Therefore, in order to ensure the uniformity of the legal
system, once the Civil Code of 2015 comes into enforcement, the

1. Quy dinh cé tinh chit han ché quyén
Khoan 2 Piéu 14 Hién phap nam 2013
quy dinh: Quyen con nguoi, quyén cong
dan chi c6 thé bi han che theo quy dinh cua
lut trong truong hop can thiét vi Iy do qubc
phong, an ninh qudc gia, trat tu, an toan
xa hodi, dao dirc xa hoi, suc khde cua cong
dong”. Nguyén tic hién dinh nay sau d6 da
duoc cu thé hoa tai Pidu 2 Bo luat Dan su
(BLDS) niam 2015, theo d6: “Quyén dan
su chi ¢ thé bi han che theo quy dinh cua
ludt trong truong hop can thiét vi 1y do quéc

amendments are required to the Commercial Law of 2005.

phong, an ninh quéc gia, trat tu, an toan
xa hd1, dao dirc xa hoi, suc khde cua cong
déng” va “Cé nhan, phap nhan xac 1ap, thuc
hién, chdm duat quyén, nghia vu dan su cua
minh trén co sé tu do, tu nguyén cam két,
théa thuan. Moi cam két, thoa thuan khong
vi pham diéu cam cua ludt, khong trai dao
dirc x4 hoi co hiéu luc thuc hién dbi véi cac
bén va phai duoc chu thé khac ton trong”
(khoan 2 Piéu 3 BLDS niam 2015).

Trong céc ché dinh cy thé, BLDS nim
2015 ciing di stra doi, bd sung cac quy dinh
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lién quan dén thuc hién, bao vé quyén dan
su theo huong viéc han ché, thay ddi, chAm
dirt quyén dan sy khong phai theo quy dinh
cta phap luat nhu trong BLDS nam 2005
truede day, ma phai do “luat dinh™!.

O day, c6 mot vin dé can duoc luu
y la: khong chi cac quy dinh ° ‘cAm” méi
c6 ban chat han ché quyen dan sy, ma céc
quy dinh khac nhu “budc”, “khéng duoc”,
“khong trai”, “trai voi”... cling c6 thé co hau
qua han ché quyén dan su?.

Luat Thuong mai (LTM) nam 2005
dugc ban hanh cing thoi diém véi BLDS
nam 2005, vi vay, dé phu hop véi BLDS
nam 2005, mot sé diéu cuia Ludt nay sir dung
cum tur “khong trai véi quy dinh cia phap
luat”. Cu thé la:

- Khoan 1 Piéu 11 quy dinh: “Cac bén
c6 quyén ty do thoa thudn khong trai voi
cdc quy dinh ciia phdp ludt, thuan phong my
tuc va dao dirc xa hoi dé xéac lap cac quyén
va nghia vy cua céc bén trong hoat dong
thuong mai. Nha nudc ton trong va bao ho
cac quyén do”;

- Piéu 12 quy dinh: “Trir truong hop
c06 thoa thuan khac, cac bén duoc coi la mac
nhién ap dung thoéi quen trong hoat dong
thwong mai da duoc thiét lap giita cac bén
d6 ma cac bén da biét hodc phai biét nhung
khong dwoc trai voi quy dinh cua phap luat”;

- Khoan 2 Biéu 109 quy dinh: “Quéng
c40 c6 str dung san pham quang céo, phuong
tién quang céo trai véi truyén thong lich sir,
van hoa, dao dirc, thudn phong my tuc Viét
Nam va trdi voi quy dinh cua phap luat”.

Chuing t61 cho rang, d& phu hop véi
BLDS nim 2015, can stra d6i cac quy dinh
cua LTM nam 2005 theo hudng viéc han
ché quyén dan sy phai do ludt dinh.

2. Quy dinh vé tap quin

Khoan 1 Diéu 5 BLDS nim 2015 quy
dinh: “T4p quan 13 quy tic xtr su ¢6 ndi dung
1o rang dé xac dinh quyén, nghia vu cua ca
nhan, phap nhan trong quan hé dan su cu
thé, duoc hinh thanh va lap di lap lai nhiéu
lan trong mot thoi gian dai, dugc thira nhan
va ap dung rong rii trong mot ving, mién,
dan toc, cong déng dan cu hoac trong mot
linh vuc dan su”.

Khoéan 4 Piéu 3 LTM nidm 2005 quy
dinh: “Tap quéan thuong mai la théi quen
dugc thua nhan rong rai trong hoat dong
thwong mai trén mot ving, mién hodc mot
linh vyc thuong mai, c¢6 ndi dung rd rang
duge cac bén thira nhan dé xac dinh quyén
va nghia vu cta cac bén trong hoat dong
thuong mai”.

So sanh hai quy dinh trén c6 thé thay
su khong thong nhét vé cach dinh nghia vé
tdp quan, trong quan hé dan su dugc xac
dinh 1a “quy tic xir sy”, con tp quéan trong
quan h¢ thuong mai dugc xac dinh 1a “thoi
quen’.

Chung t6i cho rang, dé phu hop véi
BLDS niam 2015, can stra d6i quy dinh cta
LTM niam 2005 vé tip quan trong quan h¢
thuong mai nhu sau: “Tap quan thuong mai
1a quy tac xit sw ¢6 ndi dung rd rang dé xac
dinh quyén, nghia vu ctia cac bén trong hoat
dong thuong mai, dugc hinh thanh va lap

1  Khoan 2 Didu 9, Piéu 13, khoan 2 Diéu 14, Piéu 18, Didu 25, khoan 3 Diéu 31, diém ¢ khoan 4 Diéu 33, khoan 2 Didu
34, khoan 3 Diéu 36, khoan 2, khoan 3 Diéu 38, Diu 74, khoan 2, khoan 3 Diu 87, khoan 2 Piéu 101, diém ¢ khoan
1 Didu 117, khoan 2 Piéu 117, khoan 1 Didu 149, Didu 158, Diéu 160, khoan 1 Didu 161, Pidu 162, khoan 2 Piéu 214,
khoan 1 Diéu 219, khoan 4 Diéu 220, khoan 8 Diéu 221, diém b khoan 3 Diéu 225, Piéu 236, khoan 8 Didu 237, Didu
246, Didu 247, khoan 2 Diéu 278, khoan 4 Diéu 312, khoan 1 Diéu 320, khoan 5 Diéu 321, khoan 6 Diéu 323, Diéu
360, khoan 1 Diéu 372, diém b khoan 1 Diéu 388, khoan 7 Diéu 422, Diéu 431, khoan 1 Diéu 459, khoan 3 Diéu 465,
khoan 4 Diéu 466, khoan 1 Diéu 468, khoan 2 Diéu 470, khoan 1 Diéu 473, Piéu 514, khoan 2 Diéu 570, khoan 1 Diéu

573, Didu 584, Diéu 598, diém b khoan 1 Didu 630...

2 Ngb Qudc Chién, Ban vé& quy dinh giao dich dan sy vi pham diéu cdm cua lut trong BLDS nam 2015, Tap chi Nha

nudc va Phap luat, s 8/2016, tr. 23-24.
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di lap lai nhiéu lan trong mdt thoi gian dai,
dugc thira nhan va ap dung rong rai trong
hoat dong thuong mai trén mot vung, mién,
dan tdc, cong dé)ng dan cu hoac trong mat
linh vyc thuong mai”.

3. Quy dinh vé hop dong

3.1 Vé hinh thirc bit bugc ciia hop
dong

Tu do thod thuan la mét trong nhiing
nguyén té:.C quan trong trong giao két hop
dong. Pi€u nay c6 nghia 1a cac bén duoc
phép lua chon hinh thure thich hop khi giao
két hop ddng. Tuy nhién, dé bao dam an
toan phép ly trong cac giao dich hop dong
gifra cac bén cling nhu dé bao v¢ trat tu phap
ludt va lgi ich cong cong, ddi v&i mot s6 loai
hop dong luat doi hoi chu thé giao két hop
ddng phai tudn theo nhitng hinh thirc va thu
tuc nhat dinh.

Khoan 2 Piéu 119 BLDS nim 2015
quy dinh: “Truong hgp luat quy dinh giao
dich dan sy phai dugc thé hién bang vin ban
c6 cong chung, ching thuc, dang ky thi phai
tuan theo quy dinh d6”. Nhu vay, BLDS nam
2015 gidi han chi khi vi pham diéu kién c6
hiéu luc vé hinh thtrc do luat quy dinh, chir
khong rong nhu BLDS ndm 2005 trudc day
1a do phép luat quy dinh? thi hop dong méi
c6 thé bi tuyén 1a vo hiéu.

Trong khi d6 khoan 2 Piéu 24 LTM
nam 2005 quy dinh: “Pdi v6i cac loai hop
déng mua ban hang hoa ma phap luat quy
dinh phai dugc 1ap thanh van ban thi phai
tudn theo cac quy dinh d6”; khoan 2 Diéu 74
quy dinh: “Déi vdi cac loai hop dong dich vu
ma phap luat quy dinh phéi dugc 1ap thanh
van ban thi phai tuin theo cac quy dinh do”.

Chung t6i cho rang, dé phu hop véi
BLDS nim 2015, can sira d6i cac quy dinh
ctia LTM nam 2005 v& hinh thite bt budc di
v6i mot sb loai hop dong ma cac bén phai
tuan thu la trong traong hop luat quy dinh.

THUC TIEN PHAP LUAT

3.2 Vé théi higu khéi kién yéu ciu
gidi quyét tranh chip hop dong

Diéu 429 BLDS niam 2015 quy dinh:
“Thoi hiéu khoi kién dé yéu cau Toa an
giai quyét tranh chap hop dong 13 03 nam,
ké tir ngay nguoi co quyén yéu ciu biét
hodc phai bit quyen va loi ich hop phap
cua minh bi xam pham”.

Trong khi d6, Piéu 319 LTM niam
2005 quy dinh thoi hi€u khéi kién ap dung
dbi v6i cac tranh chap thuong mai (trong
d6 c6 tranh chap hgp dong) nhu sau: “Thoi
hiéu khoi kién ap dung ddi v6i cac tranh
chéap thuong mai 13 hai nam, ké tir thoi diém
quyén va loi ich hop phap bi xdm pham,
trir trudng hop quy dinh tai diém e khoan 1
Diéu 237 ctia Luét nay”.

Nhu vay, gilta hai van ban ludt c6 su
khéc nhau vé thoi hiéu khoi kién yéu cAu
giai quyét tranh chap hop dong. Chung toi
cho rang, dé phu hop v6i BLDS nam 2015,
can stra d6i Piéu 319 LTM nim 2005 vé th(n
hiéu khoi kién théng nhit véi BLDS nim
2015 1a 03 nam.

4. Quy dinh vé mua ban hang héa

4.1 Vé giao nhdn hang héa

Diém b khoan 2 Diéu 277 BLDS nam
2015 quy dinh: “Truong hop khong c6 thoa
thuén thi dia diém thuc hién nghia vu duoc
xac dinh nhu sau:

a) Noi co bat dong san, néu dbi tuong
cua nghia vu la bat dong san;

b) Noi cu tri hodc tru sé cua bén co
quyén, néu dbi twong ciia nghia vu khong
phai 1a bt dong san.

Khi bén c6 quyén thay doi noi cu tri
hodc tru s¢ thi phai bao cho bén c6 nghia vu
va phai chiu chi phi tang 1én do viéc thay
ddi noi cu tri hodc tru s, trix truong hop co
thoa thuan khac”.

Diém d khoan 2 Diéu 35 LTM nam

3 Khoan 2 Piéu 124 BLDS 2005 quy dinh: “Trong trudong hop phép ludt quy dinh giao dich dan sy phai dugc thé hién
béng vin ban, phai c6 cong chimg hodc chimg thie, phai ding ky hodc xin phép thi phai tudn theo cic quy dinh d6”.
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2005 quy dinh: “Trong cac truong hop khac,
bén ban phai giao hang tai dia diém kinh
doanh ciia bén ban, néu khong cé dia diém
kinh doanh thi phai giao hang tai noi cu trt
ctia bén ban duoc xac dinh tai thoi diém giao
két hop dong mua ban”.

Nhu vay, gitra hai van ban nay co6 su
khac nhau trong quy dinh vé dia diém thyc
hién nghia vu giao nhan hang hoa. Bén canh
do6, LTM nam 2005 ciing chua c6 nhitng quy
dinh cu thé vé phuong thirc giao nhan hang
hoa trong truong hop cac bén khong co6 thoa
thuan. Trong khi d6, BLDS ndm 2015 quy
dinh rat rd vé van dé nay*.

Vé thoi han giao hang, Diéu 37 LTM
nam 2005 quy dinh:

“l. Bén ban phai giao hang vao dung
thoi diém giao hang di thoa thuan trong
hop dong.

2. Truong hop chi ¢6 thoa thuan vé thoi
han giao hang ma khong xac dinh thoi diém
giao hang cu thé thi bén ban c6 quyén giao
hang vao bat ky thoi diém nao trong thoi han
d6 va phai thong bao trudc cho bén mua.

3. Truong hop khong c6 thoéa thuan
vé thoi han giao hang thi bén ban phai giao
hang trong mat thoi han hop 1y sau khi giao
két hop dong”.

Trong khi d6, Diéu 278 BLDS nim
2015 quy dinh:

“1. Thoi han thuc hién nghTa vu do cac
bén thoa thuan, theo quy dinh cua phap luat
hodc theo quyét dinh ciia co quan cé tham
quyén.

2. Bén c6 nghia vy phai thuc hién
nghia vu ding thoi han, trir truong hop Bo
luat nay, luat khac cé lién quan quy dinh
khac.

4 Didu 436. Phuong thirc giao tai san

Truong hop bén cé nghia vu da tu y
thuc hién nghia vu trude thoi han va bén co
quyén di chap nhan viéc thyuc hién nghia vu
thi nghia vu dugc coi la da hoan thanh ding
thot han.

3. Truong hop khong xac dinh dugc
thoi han thuc hién nghia vu theo quy, dinh
tai khoan 1 Diéu nay thi m01 bén c6 thé thuc
hién nghia vu hodc yéu cau thuc hién nghia
vu vao bét ¢ luc nao nhung phal thong bao
cho bén kia biét trudc mot thoi gian hop 1y,

Nhu vay, khac voi LTM nam 2005,
thoi han thuc hién nghia vu (bao gdm ca
nghia vu giao hang) ngoai truong hop theo
thoa thudn cua céac bén, thi thoi han nay con
c6 thé 1a theo quy dinh cua phap ludt hogc
theo quyét dinh cua co quan co tham quyén.

Chung t61 cho rang, dé phu hop vai
BLDS nam 2015, can sua d6i LTM nam
2005 theo hudng:

- Sira d6i Piéu 35 quy dinh phu hop
v6i Diéu 277 BLDS nam 2015.

- B6 sung quy dinh vé phuong thirc
giao nhan hang hod trong truong hop céc
bén khong c6 thod thuan trén co s¢ tham
khao va phu hop véi quy dinh tai Diéu 436
BLDS ndam 2015.

-Bb sung khoan 1 Diéu 37 quy dinh:
Bén ban phai giao hang vao ding thoi dlem
giao hang dd thoa thuén trong hop dong
hodc theo quy dinh cua phap ludt hogc theo
quyét dinh cia co quan cé tham quyén.

4.2 Trach nhiém phat sinh tron
qud trinh thyc hién cdc diéu khodn vé doi
twong hop dong mua bin

Ve co ban, cac quy dinh cua LTM nam
2005 vé trach nhiém phat sinh lién quan
den d6i tuong hop dong da ton trong trigt
dé nguyén tic tu do thoa thuan cua cac bén.

1. Tai san dugc giao theo phuong thitc do cac bén thoa thuén; néu khong c6 thoa thuén thi tai san do bén ban giao mot

lan va tryc tiép cho bén mua.

2. Trudng hop theo thoa thudn, bén ban giao tai san cho bén mua thanh nhiéu 1in ma bén ban thuc hién khong dung
nghia vu & mét 1an nhét dinh thi bén mua c6 thé hity bo phin hop ddng lién quan dén 1an vi pham d6 va yéu ciu bdi

thuong thiét hai.
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Tuy nhién, LTM nam 2005 chua bao ham
quy dinh cu thé vé hai trudng hop bén ban
khong phai chiu trach nhi¢m trudc bén mua
ve khiem khuyet ctua hang hoa, bao gorn 1.
Vit ban dau gia, vat ban & ctra hang dd ct
(tru’ong hop nay duong nhién, khong can
xac dinh v€ viéc bén mua biét hodc phai biét
vé khuyet tat cua hang hoa); ii. Bén mua co
16i gay ra khuyét tat cua vat, nhu quy dinh
tai BLDS nam 2015.

Vé quy dinh khic phuc trong truong
hop g1ao thiéu hang, giao hang khong phu
hop véi hop dong (Piéu 41) va giao thira
hang (Diéu 43) cia LTM 2005 so véi BLDS
nam 2015 thi con thiéu noi dung “Bén ban
giao it hon so lugng da thoa thuén thi bén
mua c6 quyén huy bo hop dong va yéu ciu
bdi thudng thiét hai néu viéc vi pham lam
cho bén mua khong dat dugc muc dich giao
két hop dong”.

Chung t61 cho rang, dé _phu hop voi
BLDS nim 2015, can sira d6i LTM nam
2005 theo hudng:

- B6 sung trong quy dinh: Trudng hop
bén ban khong phai chiu trach nhiém trudce
bén mua vé khuyet tat cua hang hoa, bao
gom (i) Vat ban dau gia, vat ban & ctra hang
d6 cii va (ii) Bén mua co 156i gy ra khuyét
tat cua vat.

-Bo sung khoan 2 Dleu 41 v& quyén
huy b6 hop dong va yéu cu bdi thuong thiét
hai trong truong hop bén ban giao it hon sb
luong da thoa thuén.

4.3 Vé nghia vu ciia bén bdn trong
truwong hop hang hoa la doi twong cua bién
Pphap bdao dam thwc hién nghia vu dan sw

Diéu 48 LTM nim 2005 quy dinh:
“Truong hop hang hoa dugc ban 1a doi tuong
cua bién phap bdo dam thyc hién nghia vu
dan su thi bén ban phai thong bio cho bén
mua vé bién phap bao dam va phai dugc su
ddng ¥ cia bén nhan bao dam vé viéc ban
hang hoa do6”.

Trong khi do, tai BLDS nam 2015
khoan 4, 5 Pidu 321 (quyén ciia bén thé
chap) quy dinh:

THUC TIEN PHAP LUAT

“4. Duoc ban, thay thé, trao doi tai
san the chép, néu tai san do 1a hang hod luan
chuyén trong qué trinh san xuat, kinh doanh.
Trong trudng hcp nay, quyen yéu cau bén
mua thanh toan tlen s0 tien thu dugc, tai san
hinh thanh tir s6 tién thu duoc, tai san dugc
thay the hodc duoc trao ddi tré thanh tai san
thé chap.

Truong hop tai san thé chap la kho
hang thi bén thé chip duoc quyén thay thé
hang hoa trong kho, nhung phai bao dam gia
tri cia hang hoéa trong kho ding nhu thoa
thuan.

5. Puoc ban, trao d6i, tang cho tai
san the chép khong pha1 la hang héa luan
chuyen trong qua trinh san xuét, kinh doanh,
néu dugc bén nhan thé chip dong y hodc
theo quy dinh cua luat”.

Nhu viy, quy dinh ctia Diéu 48 LTM
nam 2005 chua phu hop voi quy dinh vé
bién phép thé chap trong BLDS nam 2015.
Theo d6, bén thé chap c6 quyen ban tai san
thé chap la hang hod luan chuyén trong qua
trinh san xuat, kinh doanh, kho hang hoac tai
san khac theo quy dinh cua luat ma khong
can c6 su dong y cua ben nhan thé chép.

Chung t61 cho rang, de phu hop vai
BLDS ndm 2015, can stra d6i quy dinh cua
Diéu 48 LTM nam 2005 theo huong, déi voi
truong hop bén thé chap co quyén ban tai sin
thé chap la hang ho4 luan chuyén trong qua
trinh san xuat, kinh doanh, kho hang hodac tai
san khac theo quy dinh cua luat ma khong
can co sy dong ¥ ctia bén nhan thé chép.

4.4 Vé chuyén riii ro trong hop dong
mua ban hang hoa

Dleu 441 BLDS nam 2015 quy dinh
vé thoi diém chiu riii ro trong hop dong mua
ban tai san nhu sau:

“1. Bén ban chiu rui ro dbi voi tai san
trude khi tai san dugc glao cho bén mua, bén
mua chiu rui ro ddi voi tai san ké tr thoi
diém nhan tai san, trir truong hop ¢ thoa
thudn khac hodc luat c6 quy dinh khéc.

2. B6i v6i hop ddng mua ban tai san
ma phap luat quy dinh tai san do phdi dang
ky quyén s hitu thi bén ban chiu rui ro cho
dén khi hoan thanh thi tuc dang ky, bén mua
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chiu ri ro ké tir thoi diém hoan thanh thu tuc
dang ky, trr truong hop c6 thoa thuan khac™.

Trong khi d6, LTM nam 2005 chua dé
cap dén viéc chuyen rti ro ddi v6i hang hoa
ma theo quy dinh cua phap luat phai dang ky
quyeén s¢ hiru.

Nhu vay, can stra doi LTM nam 2005
theo hudng bo sung quy dinh vé viée chuyen
rti ro ddi véi hang hoa ma theo quy dinh cua
phép luat phai dang ky quyén s hiru theo
huéng phi hop véi Didu 441 BLDS nam 2015,

4.5 Vé chuyén quyén sé hivu

_ Diéu 161 BLDS nam 2015 vé thoi
diém xac 1ap quyén so hiru, quyén khac doi
véi tai san quy dinh:

“]1. Thoi diém xéc lap quyén sé hitu,
quyén khac d6i voi tai san thuc hién theo
quy dinh cua B9 luat nay, luat khac c6 lién
quan; truong hop luat khong c6 quy dinh
thi thuc hién theo théa thuan cua cac bén;
truong hop ludt khong quy dinh va cac bén
khong co thoa thuén thi thoi diém xac lap
quyén so hiru, quyen khac do1 véi tai san la
thoi diém tai san dugc chuyén glao

Thoi diém tai san duoc chuyen giao la
thoi diém bén co quyen hoac ngu’orl dai dién
hop phap ctia ho chiém hiru tai san.

2. Trudng hop tai san chua duge chuyén
giao ma phat sinh hoa l¢i, 1¢i tirc thi hoa l¢i,
loi tirc thude vé bén co tai san chuyén giao,
trir trudng hop c6 thoa thuan khac”.

5 Diéu22. Mit nang lyc hanh vi dén sy

V& van dé chuyén quyén so hitu, Didu
62 LTM ndm 2005 quy dinh: “Tru truong
hop phap luat c6 quy dinh khac hoac cac
bén ¢ thoa thuan khac, quyén so hitu duoc
chuyén tir bén ban sang bén mua ké tir thoi
diém hang hoa duoc chuyén giao”.

Nhu vy, so v6i BLDS nidm 2015, van
dé chuyén quyén so hitu dugc LTM niam
2005 quy dinh con khé don gian va chua
day du. Vi vay, dé phu hop v6i BLDS nim
2015, can dugce stra ddi LTM nam 2005 theo
huéng dan chiéu sang quy dinh tai Piéu 161
BLDS nam 2015.

5. Quy dinh vé nhirng ngudi khong dwoc
tham gia ddu gia

Khoan 1 Diéu 198 LTM nam 2005
quy dinh: “Nguoi khong c¢6 nang lyc hanh
vi dan su, nguoi mét nang lyc hanh vi dan
su, nguoi bi han ché nang luc hanh vi dan
su theo quy dinh cua BLDS hodc nguoi tai
thoi diém déu gia khong nhan thirc, lam chi
duoc hanh vi cua minh” thi khong dugc
tham gia d4u gia.

Theo quy dinh cta Piéu 20 BLDS
nam 2015, nguoi thanh nién 1a nguoi tr
do muoi tam tudi tré 1én va nhitng nguoi
nay ¢ nang lyc hanh vi dan sy day du, trir
truong hop quy dinh tai cac diéu 225, 236 va

a8 |

1. Khi mdt ngudi do bi bénh tam than hodc méc bénh khac ma khong thé nhan thue, 1am chu dwoc hanh vi thi theo yéu
cAu ctia ngudi co quyén, loi ich lién quan hodc ciia co quan, td chirc hiru quan, Toa 4n ra quyét dinh tuyén bd ngudi nay
1a nguoi mat nang lyc hanh vi dan sy trén co s6 két luan gidm dinh phap y tAm than.

Khi khong con cén clr tuyén bd moét ngudi mat néng lyc hanh vi dan sy thi theo yéu cdu cta chinh ngudi d6 hodc cua
nguoi co quyén, loi ich lién quan hoic cua co quan, t& chirc hitu quan, Toa 4n ra quyét dinh huy bo quyét dinh tuyén bd
mat nang lyc hanh vi dan sy.

2. Giao dich dén su ctia nguoi mat nang luc hanh vi dan su phai do nguoi dai dién theo phap luat xac lap, thuc hién.
Diéu 23. Nguoi c6 kho khin trong nhén thire, lam chi hanh vi

1. Nguoi thanh nién do tinh trang thé chat hogc tinh thén ma khong du kha nang nhén thirc, lam chu hanh vi nhung
chwa dén mirc mét nang luc hanh vi dan su thi theo yéu cdu ctia ngudi nay, nguoi co quyen loi ich lién quan hodc cta
co quan, t6 chirc hitu quan, trén co s két luan giam dinh phéap y tdm than, Toa 4n ra quyét dinh tuyén bo ngudi nay la
ngudi ¢6 kho khan trong nhan thirc, 1am chii hanh vi va chi dinh ngudi giam ho, x4c dinh quyén, nghia vu ctia ngudi
giam hd.

2. Khi khong con can cu tuyen bo mot nguoi c6 kho khan trong nhén thirc, 1am chu hanh vi thi theo yéu Cau cua chinh
ngudi do hodc cua ngudi co quyén, loi ich lién quan hodc cia co quan, t chirc hitu quan, Toa an ra quyét dinh huy bé
quyét dinh tuyén bd ngudi co khé khin trong nhén thire, lam chit hanh vi.
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247 cua B9 luat nay. Déng thoi, BLDS nam
2015 ciing khéng con quy dinh nguoi chua
du 6 tudi 1a nguoi khong 6 nang lyc hanh vi
dan sy nita, thay vao d6 da quy dinh cu thé,
linh hoat hon vé x4c 1ap, thuc hién giao dich
dan sy ciia ngudi chua thanh nién (Piéu 21).

So vé61i LTM nam 2005, bén canh
nguoi mat nang luc hanh vi dan sy, nguoi bi
han ché ndng lyc hanh vi dan sy, BLDS ndm
2015 con bd sung thém truong hop nguoi ¢é
kho khan trong nhdn thicc, lam chi hanh vi.
Diéu nay dan dén sy khong twong thich giita
LTM nam 2005 va BLDS nam 2015.

De phu hop v6i BLDS nam 2015, cam
stra d6i khoan 1 Dleu 198 LTM ndm 2005
nhu sau: “Nguoi mat nang lyc hanh vi dan
su, ngu’orl bi han ché nang lyc hanh vi dan
su, nguoi co kho khan trong nhan thiec, lam
chu hanh vi theo quy dinh cua BLDS” thi
khong duoc tham gia dau gia.

6. Quy dinh ve‘lal suit do cham thue hién
nghia vu tra tién

Piéu 357 BLDS niam 2015 quy dinh
vé trach nhiém do chim thyc hi¢n nghia vy
tra tién nhu sau:

“l. Truong hgp bén c6 nghia vu chim
tra tién thi bén do phal tra 131 doi voi sb tién
cham tra tuong tng véi thoi gian cham tra.

2. Lai suét phat sinh do cham tra tién
dugc xac dinh theo thoa thuan cua cac bén
nhung khong duogc vuot qua muc lai suat
duoc quy dinh tai khoan 1 Diéu 468 cua Bo
luat nay; néu khong cé thoa thuén thi thuc
hién theo quy dinh tai khoan 2 Diéu 468 cua
B¢ luat nay”.

7  Diéu 24. Han ché nang luc hanh vi dan sy

THUC TIEN PHAP LUAT

Diéu 468 BLDS ndm 2015 vé 1ai suat
quy dinh:

“]. Lai suit vay do cac bén thoa thuan.

Trudng hop cac bén c6 thoa thuin vé
1ai suét thi 1ai suat theo thoa thuan khong
duoc vuot qua 20%/nim cua khoan tién vay,
trr truong hop luat khac co lién quan quy
dinh khac. Can ctr tinh hinh thyuc té va theo
dé xuét cua Chinh phu, Uy ban thudng vu
Quéc hoi quyét dinh diéu chinh muc 13i suit
n6i trén va bao cao Qudc hoi tai ky hop gan
nhat.

Trudng hop 13i suét theo thoa thuan
vuot qua 1ai sudt gi6i han dugc quy dinh tai
khoan nay thi mic 14i suat vuot qua khong
co hiéu luc.

2. Truong hgp céc bén c6 thod thuan
vé viéc tra 131, nhung khong xéac dinh 15 1ai
suit va c6 tranh chap vé 1ai suat thi 1ai suét
dugc xac dinh bang 50% murc lai suat gidi
han quy dinh tai khoan 1 Diéu nay tai thoi
diém tra no”.

Quy dinh ctia BLDS ndm 2015 v& 1i
sudt rat thuan tién cho viéc ap dung khi quy
dinh tryc tiép muc 13i suat giéi han téi da
ma cac bén khong dugc thdéa thuan vuot qua
trong cac quan hé nghia vu c6 lién quan dén
1i suat.

Trong khi d6, Piéu 306 LTM nim
2005 quy dinh: “Truong hop bén vi pham
hop dong cham thanh toan tién hang hay
cham thanh toan thu lao dich vu va cac chi
phi hop 1y khac thi bén bi vi pham hop dong
cb quyén yéu cau tra tién 13i trén sd tién

1. Ngudi nghién ma tiy, nghién cac chat kich thich khac din dén pha tan tai san cua gia dinh thi theo yéu cu cua ngudi
c6 quyen, loi ich lién quan hodc cua co quan, t6 chirc hitu quan, Toa an c6 thé ra quyét dinh tuyén bo ngudi nay l1a nguoi

bi han ché nang lyc hanh vi dan sy.

Toa an quyét dinh nguoi dai dién theo phéap luat ciia ngudi bi han ché nang luc hanh vi dan su va pham vi dai dién.
2. Viéc xac lap, thuc hién giao dich déan su lién quan dén tai san cua nguoi bi Toa an tuyén bb han ché nang luc hanh vi
dan sy phai c6 sy dong y ctia nguoi dai dién theo phap luat, trir giao dich nham phyc vu nhu cau sinh hoat hang ngay

hodc luat lién quan c6 quy dinh khac.

3. Khi khong con can ¢ tuyén bd mot ngudi bi han ché ning lyc hanh vi dan sy thi theo yéu cdu cua chinh ngudi do
hodc cua nguoi cé quyen, loi ich lién quan hodc cua co quan, to chure hitu quan, Tda an ra quyét dinh huy bo quyet dinh

tuyén bd han ché nang luc hanh vi dan sy.
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cham tra do theo 1ai suét ng qua han trung
binh trén thi trudng tai thoi di€ém thanh toan
tuong ung voi thoi gian cham tra, truor trudng
hop c6 thod thuan khac hoac phéap luat cé
quy dinh khac”.

Quy dinh cua diéu luat nay khong 16
rang va kho thyc hién vi “lai sut ng qua
han trung binh trén thi truong” 1a rat rong va
kho xac dinh. Ké ca trong truong hop chung
ta khu tra 4p dung muc 1ai suat ng qua han
trung binh cua cdc ngan hang thuong mai
trén thi truong thi cling khong thuan tién cho
viéc ap dung va lam mat nhicu thoi gian.

Chung t6i cho rang, dé phu hop véi
BLDS nam 2015, can sta d6i DPiéu 306
LTM ndm 2005 nhu sau: “Truong hop bén
vi pham hop dong cham thanh toan tién hang
hay cham thanh toan thu lao dich vu va céc
chi phi hgp ly khac thi bén bi vi pham hop
dong co quyén yeu cau tra 13i ddi véi sd tien
cham tra twong tng véi thoi gian cham tra.

Lai sut phat sinh do chim tra tién
dugc xac dinh theo théa thudn cua cac bén
nhung khong duoc vuot qua murc lai suat
duoc quy dinh tai khoan 1 Diéu 468 BLDS
niam 2015; néu khong co thoa thuan thi thyc
hién theo quy dinh tai khoan 2 Piéu 468
BLDS nam 2015”.

7. Quy dinh vé m01 quan h¢ giira ché tai
phat vi pham va ché tai bdi thuong thiét hai

Khoan 3 Diéu 418 BLDS nam 2015
quy dinh: “Céc bén c6 thé thoa thuédn ve viéc
bén vi pham nghia vu chi phai chiu phat vi
pham ma khong phai boi thuong thi¢t hai
hodc vira phai chiu phat vi pham va vira phéi
boi thudng thiét hai.

Truong hop cac bén c6 thod thuan Ve
phat vi pham nhung khong thoa thuan vé
vigc vira phai chiu phat vi pham va vira phai
bdi thuong thiét hai thi bén vi pham nghia
vu chi phai chiu phat vi pham”.

Khoan 2 Piéu 307 LTM niam 2005 quy
dinh: “Tru’(‘)’ng hop céc bén co6 thoa thuin
phat vi pham thi bén bi vi pham c6 quyen
ap dung ca ché tai phat vi pham va budc bdi
thuong thiét hai, trir truong hop Luat nay co
quy dinh khac”.
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Nhu vy, quy dinh cua hai van ban
ludt nay vé thoa thuén ap dung ché tai phat
vi pham va bdi thudng thiét hai c6 sy thiéu
thong nhét. Trong d6, quy dinh ciia khoan 2
Diéu 307 LTM nam 2005 1a chua phu hop
v6i BLDS nam 2015.

Can sira doi quy dinh cia LTM ndm
2005 theo hlmng thong nht vo1 BLDS ndm
2015 vé moi quan h¢ gilra ché tai phat vi
pham va ché tai boi thuong thi€t hai. Theo
d6, n€u céc bén chi co6 thoa thuan vé viéc bén
vi pham hop dong phai chiu phat vi pham
ma khong c6 thoa thuan vé boi thuong thiét
hai thi nén t6n trong ¥ chi cta cic chu thé
trong hop dong.

8. Quy dinh vé ap dung tip quan qudc té
va cac trwong hgp khong ap dung phap
luat nuée ngoai

Theo quy dinh tai Dleu 666 BLDS
nam 2015, tap quan quoc té duoc ap dung
neu hdu qua ciia viéc dp dung tap quan quoc
té d6 khong trai véi cac nguyén tac co ban
cua phap luat Viét Nam.

Diéu 670 BLDS nam 2015 quy dinh
phap luat nuéc ngodi dugc din chiéu dén
khong dugc ap dung trong truong hop “hdu
qua cuia viéc ap dung phap ludt nudc ngodi
trai voi cac nguyén tac co ban cua phap luat
Viét Nam”.

Tuy nhién, khoan 2 Piéu 5 LTM nam
2005 lai quy dinh: *Cac bén trong giao
dich thuong mai c6 yéu t6 nudc ngoai dugc
thoa thuan ap dung phap luat nuGe ngoai,
tap quan thuong mai quoc té néu phap luét
nudce ngoai, tap quan thuong mai quoc té do
khong trai voi cac nguyén tic co ban cua
phép luét Viét Nam”.

Vi Vay, de phu hgp véi BLDS nam
2015, can stra doi, bd sung khoan 2 Piéu
5 LTM ndm 2005 nhu sau: “Céc bén trong
giao dich thuong mai c6 yéu td nudc ngoai
dugc thoa thuén ap dung phdp luat nude
ngoai, tap quan thuong mai quoc té néu hau
qué cua vigc ap dung phdp luat nudce ngoai,
tap quan thuong mai quoc t€ do khong trai
vo1 cac nguyén tac co ban cua phap luat
Viét Nam”’m
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1. Pat van dé

Tém tit:

D6i méi ndi dung va chuong trinh dao tao, bdi dudng 1a mot trong
nhitng nhiém vy trong tim cua cong tac dao tao, boi dudng can
b0, cong chire hién nay, gop phan xdy dung doi ngii can b0, cong
chue ¢6 du pham chat, nang lyc va trinh d6, dap ing yéu ciu cia
nén cong vu.

Abstract

Reforms, renews of the programs, curricula on training and re-
training are one of the key tasks of the training and re-training
activities for the cadres, civil servants, which is to help strengthening
the cadres, civil servants with adequate qualities, capabilities and
qualifications for the requirements of the civil services

1y nha nude, thyc hién thing loi Chién luoc

Xay dung doi ngili can bg, cong chuc
(CBCC) c6 du pham chét, ning luc, trinh d6
dé phuc vu su nghiép ddi méi cta dat nudce
trong bdi canh hoi nhap 1a yéu cau cap thiét.
Pay 1a mot trong nhimng giai phap nhim
nang cao hiéu lyc, hi€u qua hoat dong quan

phat trién kinh té - x hoi 2011 - 2020' ciing
nhu thyc hién thanh cong Chuong trinh tong
thé Cai cach hanh chinh nha nudc giai doan
2011 - 20202

Trong bdi canh hién nay, dé c6 thé hoi
nhdp sau rong va hiéu qua, Viét Nam can

1 Chién lugc phat trién kinh té - x4 hoi 2011 — 2020 xé4c dinh “Xéay dung d6i ngii can bg, cong chirc, vién chirc ¢6 phim
chat dao dirc tbt, c6 ban linh chinh tri, c6 nang luc, c6 tinh chuyén nghiép cao, tan tuy phuc vu nhan dan”.

2 Nghi quyét 30c/NQ-CP ngay 8/ 11/2011 xac dinh “Xay dung do6i ngili can bo, cong chirc, vién chue c6 du phdm chét,
ning lyc va trinh d6, dap tmg yéu cau phuc vy nhan dan va sy phat trién cua dat nuéc”
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chuén bi tich cuc vé nhidu mat, dic biét 1a
vé ngudn nhén luc, nhit 13 trong khu vuc
cong. Tuy nhién, vin d& ning lyc thyuc thi
cong vu cia CBCC van con nhitng yéu kém
nhat dinh, mot bo phan khong nhé chua déap
ung dugc nhiing yéu cau ve chuyen mon,
nghiép vu, chua ¢ nhitng k§ nang can thiét
dan dén trong thyc thi cong vu nhiéu liic con
thu dong, thiéu chuyén nghiép.

Vi vay, bdi dudng dé nang cao kién
thirc, k¥ nang, nghié€p vu cho doi ngti CBCC
dap tng yéu cau thyc thi cong vu trong giai
doan mdi 1la mét trong nhitng nhiém vu
trong tdm hién nay. DPé thuc hién co hiéu
qua cong tac boi dudng thi can phai tiép
tuc hoan thién céc chuong trinh bdi dudng
cho CBCC. Nghi quyét Trung wong 5 khoa
X vé& ddy manh cai cach hanh chinh, nang
cao hi€u luc, hi€u qua quan ly cia by may
nha nudc ciing da chi rd: phai “doi méi
phuong thirc va ndi dung cac chuong trinh
boi dudng CBCC sat véi thuc té, huéng vao
cac van dé thiét thuc dit ra tir qué trinh thuc
thi cong vy, nang cao ky nang hanh chinh,
nhim gép phan xdy dung va phat trién doi
ngii CBCC manh ca vé sd luong 1an chat
lwong, dap tmg dugc yéu cau trong nén cong
vu chuyén nghiép, trach nhi¢ém, nang dong,
minh bach, hiu luc, hi€u qua va phuc vu su
nghiép hoi nhap quéc té.

2. Chuong trinh bdi duéng cin bd, cong
chirc hién nay

Chuong trinh bdi dudng 13 vin ban
chinh thirc quy dinh muc dich, myc tiéu, yéu
cau n6i dung kién thuc, k¥ nang; ciu trac
téng thé cac mén hoc/chuyen dé (ty 1& glua
cac mon/chuyén dé ly thuyet, thyc hanh); ké
hoach Ién 16p va thuc tap/thao luan; quy dinh
phuong thirc, phuong phap, phuong tién, co
s& vat chat; chung chi cua co s¢ dao tao,

boi dudng. Chuong trinh nay bao quat toan
bd ndi dung can bdi dudng, chi rd nhitng gi
c6 thé trong doi & ngudi hoc sau khoa boi
dudng; phac thao ra quy trinh can thiét dé
thuc hién ndi dung boi dudng, cac phuong
phap bdi dudng va cach thirc kiém tra, ddnh
gia két qua hoc tap. Tat ca nhitng ndi dung
nay dugc sip xép theo mot thoi gian chit
ché theo 4 phan co ban sau: (1) muc tiéu boi
dudng; (2) ndi dung boi dudng; (3) phuong
phap hay quy trinh boi dudng; (4) cach danh
gia két qua bdi dudng.

Pbi v6i hoat dong bdi dudng CBCC,
Chuong trinh bdi dudng duoc xdy dung
nham trang bi, cung cap kién thic, k§ ning,
nghiép vu can thiét cho doi ngii CBCC trong
thuc thi cong vu. Do d6, Chuong trinh boi
dudng CBCC duoc thiét ké dé phuc vu cho
chinh cong viée, vi tri viée lam (VTVL) cua
CBCC.

C6 thé hiéu, Chuong trinh boi dudng
CBCC 1a ban thiét ké tong thé cho hoat
dong boi dudng CBCC. Chuong trinh nay
quy dinh déi trong bdi dudng; muc tiéu bdi
dudng; chuan kién thic, k§ ning ciia doi ngii
CBCC tham gia khoa bdi dudng; khéi lugng
kién thirc 1y thuyét, thuc hanh, thuc tap; ké
hoach bdi dudng theo thoi gian thiét ké;
phuong phéap va hinh thirc bdi dudng; cach
thire dénh gia két qua hoc tap; cac diéu kién
thuc hién chuong trinh. Thuc té cho théy,
Chuong trinh bdi dudng CBCC thudng chi
tap trung vao cap nhat nhiing kién thirc méi,
k¥ nang mdoi, kinh nghiém mdi va nhiing
quy dinh méi ctia phap luat c6 lién quan dén
cac linh vuc quan ly nha nudc va cung tng
dich vu cong thudc trach nhiém cua CBCC
trong bd may nha nudc.

2.1 Nhitng wu diém ciia chwong trinh boi
duong CBCC hién nay

3 Nghi quyét Trung wong 5 khod X vé ddy manh cdi cdch hanh chinh, ndng cao hiéu lye, hiéu qua quan Iy ciia bo mdy

nha nuoc
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Phan tich ndi dung Chuong trinh bdi
dudng CBCC hién nay* cho thdy, Chuong
trinh bdi dudng CBCC c6 nhitng vu diém
sau:

Thir nhat, vé co ban da ddp ing yéu
cau béi dong CBCC

Theo quy dinh cta Nghi dinh
101/2017/ND-CP ngay 01/9/2017 cua
Chinh pha, Hoc vién Chinh tri quéc gia
Hb Chi Minh, Hoc vién Hanh chinh quéc
gia, Truong Chinh trj cac tinh, thanh phé
tryc thudc trung wong, cac co sé dao tao,
bdi dudng (BTBD) CBCC cua bg, co quan
ngang bg, co quan thugc Chinh phu, td chirc
chinh tri - xa hoi ¢ trung vwong; hoc vién,
vién nghién ctru, truong dai hoc, trudong cao
dang, trudng trung cap, cac co quan, don vi
bién soan tai liéu cac chwong trinh dugc cAp
¢6 tham quyén giao to chirc boi dudng.

Thyuc hién céc quy dinh nay, B Noi
vu cling dd ban hanh théng nhat Chuong
trinh DPTBD cho d6i ngii CBCC phuc vu
cong tac bdi dudng CBCC lam co s cho
cac co quan c6 tham quyén tién hanh bién
soan nhiéu chuong trinh bdi dudng CBCC...
Céc chuong trinh dang duoc trién khai trong
cong tac DPTBD CBCC va mang lai nhiéu
hiéu qua tich cuc, gop phan ning cao chat
luwong doi ngti CBCC.

Thir hai, s6 lwong cdc chuyén d@é ky
nang chiém 1y 1é khd cao

Qua khdo sat cac ndi dung cua céc
chuyén d trong Chuong trinh bdi dudng
CBCC, c6 thé thay rang, cac chuyén dé ky
nang trong chuong trinh bdi dudng chuyén
vién cao cip, chuyén vién chinh, chuyén
vién va chuong trinh boi dudng lanh dao cip
S0, cap phong chiém ty 18 kha cao (trén 20%
tong sb tiét cuia chuong trinh).

THUC TIEN PHAP LUAT

So v6i cac chuong trinh bdi dudng
trude day thi viée tang thoi lugng cac chuyén
dé k¥ nang 1a phu hop, dap tmg duoc yéu
cau bdi dudng CBCC c6 chuyén mén, ky
nang thuc thi cong vu trong giai doan maoi.

Thir ba, cic chuyén dé boi dudng,
nhdt la cdc chuyén dé kj nding, dwoc xdy
dung, thiét ké da dang

Hién nay, cac chuyén dé trong Chuong
trinh bdi dudng CBCC c6 ndi dung kha da
dang, trang bi nhiéu kién thtrc vé chinh tri,
hanh chinh, quan ly nha nudc... cho CBCC.

Bén canh d0, trong cac Chuong trinh
boi dudng CBCC theo ngach, bac hay trong
chuong trinh boi dudng theo VTVL déu c6
chuyén dé k¥ nang. Cac chuyén dé k¥ ning
nay kha phong pht nhu chuyen dé k¥ ning
vé soan thao van ban, quan Iy hd so, k§ ning
diéu hanh, phdi hop...

Céc chuyén dé ky ning nay duoc danh
gi4 1a can thiét trong hoat dong lanh dao,
quan 1y, thuc thi cong vy, dé giap cho doi
ngli CBCC van dung c6 hi¢u qua cac phuong
phap quan ly, diéu hanh, gidi quyét cong
vi€c trong qua trinh thyc hi¢n chirc nang,
nhiém vu dugc giao. Su da dang, phong phu
clia cac chuyén dé da gop phan trang bi, bd
sung kha nhiéu kién thuc, ky niang, nghiép
vu cho CBCC.

Thir tw, néi dung cac Chuwong trinh boi
duong da trang bi nhiéu ky ndng can thiét
cho CBCC

Trong thuc thi cong vu, doi ngi CBCC
phai co nhlrng k¥ nang can thiét. Nhiing k¥
nadng nay can dugc trang bi qua qué trinh
bdi dudng. Vi vdy, nhiéu chuyén dé ky ning
trong Chuong trinh bdi dudng da dugc thiét
ké rat phu hop véi thyc tidn hoat dong cong
vu cua do1 ngli CBCC. Cac Chuong trinh

4 Cdc chuong trinh dao tao, béi duong CBCCB¢ N¢i vu cong khai trén Céng thong tin dién tur ciia Bo Noi vu (xem http://

dtbd.moha.gov.vn/plus.aspx/vi/145/0/).
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bdi dudng xay dung cac chuyén dé nhim
trang bi nhiing k¥ ning can thiét nhu cac
chuyén d& k¥ ning soan thao vin ban; ky
ning t6 chirc va diéu hanh hoi hop; k¥ ning
xdy dung chuong trinh, ké hoach cong tac,
lich 1am viéc ciia co quan, to chirc; k§ ning
giao tiép hanh chinh...

Thong qua viéc thuc hién cac chuyén
dé k¥ niang nay cuia Chuong trinh boi dudng,
do1 ngti CBCC s€ ¢6 co hoi van dung va phat
trién k¥ nang hanh chinh gan voi vi tri cong
viéc ctia minh. Vi vy, sau khoa bdi dudng
thi k¥ nang hanh chinh cta d6i ngi CBCC
tiép tuc dugc hoan thién va phat trién.

2.2 Mét s6 han ché, bit cdp ciia Chwong
trinh béi dwong CBCC hi¢n nay

Bén canh nhiing vu diém néu trén,
Chuong trinh bdi dudng cho CBCC hién
nay van con nhitng han ché, bat cap sau:

Thir nhdt, thiéu cic Chwong trinh boi
duong CBCC theo vi tri viec lam (VTVL)

VTVL 1a cong viéc gin véi chic
danh, chtic vy, co ciu va ngach cong chiic
dé xac dinh bién ché va bd tri cong chuc
trong co quan, to chirc, don vi va cdu trac
ciia mdi VTVL trong co quan, to chirc, don
vi gdm ban md ta cong viéc va khung ning
luc phit hop dé hoan thanh cong viée. Xac
dinh VTVL khong chi xac dinh khdi lugng,
sb luong cong viéc phai thuc hién & mot vi
tri nhat dinh trong co quan, don vi ma quan
trong hon 13 phai xac dinh duoc dic diém,
dac thu, tinh phtc tap cua cong viéc va trinh
d6 chuyén mén nghiép vu can thiét cua cong
chirc dé thuc hién cong viéc d6. Trong xac
dinh VTVL, diéu quan trong la cac co quan,
don vi phdi xay dyng ban mo ta cong viéc va
khung néng lyc cho cac VTVL.

Khi xay dung ban mo ta cong vi¢e, co
quan td chirc s& x4c dinh cac hoat dong va

5 Diéu 7 Thong tu 05/2013/TT-BNV
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thoi gian cong chirc phai thuc hién dé hoan
thanh ting cong viéc, timg hoat dong & moi
VTVL va két qua (san pham) cong viéc cua
VTVL ciing nhu diéu kién lam viéc (trang
thiét bi, phan mém quan ly, phuong tién,
moi truong lam viéc, pham vi hoat dong,
quan hé cong tac) cua ting VIVL. Tu do
s& xac dinh khung nang luc can c6 cua cong
chtirc ddm nhan VTVL d6. Khung nang luc
1a mot tap hop céc nang luc hudng dén viéc
hoan thanh nhi€ém vu ctia VITVL ma cong
chirc dam nhéan. Diéu 7 Thong tu 05/2013/
TT-BNV ngay 25/6/2013 ctia B§ No§i vu
quy dinh: “Khung nang lyc cua ting VTVL
duogc xay dung gom céc nang lyc va ky ning
phai c6 dé hoan thanh céc cong viée, cac
hoat dong néu tai Ban mo ta cong vi¢c ting
voi ting VTVL™.

Qua xay dung ban mo ta cong viéc va
khung ning lyc c6 thé xac dinh duoc tiéu
chuén vé chuyén mon, k¥ ning can thiét cua
ting VTVL. Dya vao cap do yéu cau cho
timg nang luc, co quan nha nude cd thé xay
dung ké hoach tuyén dung rd rang va xac
dinh cu thé cac kién thirc, k§ ning va pham
chat can thiét cho VTVL d6. Pic biét qua
khung nang lyc va ban mo ta cong vi¢c cua
VTVL c6 thé giup chung ta xdy dung duoc
cac Chuong trinh bdi dudng dé phat trién
nang luc cho ddi ngii CBCC gan véi VTVL.

Nghi dinh 101/2017/NDb-CP cua
Chinh phu x4c dinh chuwong trinh, tai liéu boi
dudng theo yéu cau cia VTVL, kién thirc,
k¥ nang chuyén nganh, thoi gian thuc hién
t6i da 1a 01 tuan. Tuy nhién, cho dén nay,
chung ta van chua c6 cac Chwong trinh bdi
dudng theo VTVL. Do dé, can khan truong
xdy dung cac Chuong trinh bdi dudng theo
VTVL cho CBCC dé bdi dudng phat trién
k¥ ning, nang cao ning lyc cho CBCC gin
v6oi VTVL cua CBCC.



Thir hai, mét sé chuyén dé ky ndng
trong Chuong trinh chua that sy phu hop,
con co sy trung lap nhau

Két qua trién khai cac chuyén dé ky
ning trong Chuong trinh bdi dudng cho
thdy mot s chuyén dé chua that sy phu
hop cho CBCC. Vi dy, Chuyén dé& “K§y
nang quan ly thoi gian”, “K¥ ndng lam viéc
nhom”... trong chuong trinh bdi dudng
ngach chuyén vién. Cac chuyén dé nay bao
ham k§ ning mém gin voi quéd trinh lam
viéc cua nguoi lao dong, khong phu hop voi
chuyén vién.

Bén canh d6, cac chuyén dé ky ning
trong Chuong trinh bdi dudng ngach chuyén
vién va Chuong trinh bdi dudng ngach
chuyén vién chinh con sy trung lap. Vi
du, chuyén dé k¥ niang soan thao vin ban,
chuyén dé k¥ nang viét bao céo, chuyén dé
k¥ nang xay dung van ban quy pham phap
luét... gdy anh huong dén hidu qua cong tac
bdi dudng CBCC.

Thir ba, trong cdc Chirong trinh boi
duéng chira ¢é cdc chuyén dé gan véi viéc
xit Iy cde van dé mang tinh quoc té trong
thuc thi cong vu cua CBCC

Hoi nhap qudc té dat ra thach thirc 16n
cho d6i ngti CBCC. b6i ngii CBCC nudc ta
con dang thiéu va han ché vé nang luc hoi
nhap; ning luc giai quyét cac cac van dé nay
sinh trong quan hé qudc té trén cac linh vuc
khac nhau, chwa dap tmg dugc yéu cau nang
cao nang luc, hi¢u luc, hiéu qua hoat dong
cua bd may nha nudc trong diéu kién hoi
nhap qudc té. Tuy nhién, trong Chuong trinh
bdi dudng CBCC van chua c6 cac chuyén dé
bdi dudng dé nham nang cao ning luc, k¥
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nang xt 1y cac van dé mang tinh qudc té nay.

Quyét dinh 163/QD-TTg ngay
25/01/2016 ctia Tha tuéng Chinh phu vé
phé duyét Bé an dao tao, bdi dudng can bo,
cong chuc, vién chirc giai doan 2016 - 2025
cling x4c dinh, can phai tién hanh boi dudng,
“cap nhat va nang cao kién thirc, nang luc
ho6i nhap quéc t&” cho CBCC.

3. Mt s6 Kkién nghi

DPé gop phan hoan thién Chuong
trinh boi dudng cho CBCC dap tmg yéu cau
hoi nhap quéc té, chuing t6i dé xuit mot sb
kién nghi sau:

Mot la, doi méi viéc thiét ké Chuong
trinh boi dwéng cho CBCC

Viéc thiét ké Chuong trinh boi dudng
cho CBCC can phai c¢6 nhitng d6i méi can
ban. Sy doi méi phai bat dau tir tu duy va
triét 1y cta Chuong trinh bodi dudng téi
cac phuong phap thiét ké, mo hinh thiét ké
Chuong trinh boi dudng. D6i méi viéc thiét
ké Chuong trinh boi dudng phai bit dau tir
viéc xac dinh ding myc dich, muc tiéu cua
hoat dong boi dudng cho dén viéc thiét ké
xdy dung Chuong trinh va té chirc danh gia
Chuong trinh.

Chuong trinh boi dudng cho CBCC
can dugc xay dung va hoan thién theo
phuong phap CDIO® nhim trang bi toan
dién cho CBCC ca vé kién thuc chuyén
mon, k§ ning va pham chét dao duc, trong
d6 tap trung boi dudng k¥ ning, nghiép vu,
dam bao cho CBCC dugc hoc tap chu dong
va trai nghiém thyc tién trong hoat dong boi
dudng. Bén canh do, trong Chuong trinh
phai ¢6 cac “ky ning theo nhu cau; k¥ ning

6  CDIO: Conceive — hinh thanh ¥ tuéng; Design — thiét ké ¥ twong; Implement — thyc hién; Operate — van hanh
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theo hudng cam tay chi viéc™”. Cac chuyén
dé k¥ nang phai c6 su lién két voi nhau dé
gitip d6i ngii CBCC phat trién cac ky ning
trong thuc thi cong vu. Cac ky nang nay
dugc rén luyén va cing cd trong sudt qua
trinh lam viéc cia CBCC. Pdng thoi, cac
chuyén dé k¥ nang nay phai duoc bd tri thoi
gian phu hop dé CBCC tham gia khoa boi
dudng van dung, thuc hanh.

Mit khac, dua trén muc tiéu boi dudng
da duogc xac dinh mot cach chi tiét, cu thé,
viéc thiét k& Chuong trinh bdi dudng phai
dam bao sy hai hoa, phu hop gitta cac ky
ning, phuong phap boi dudng véi muc tidu
dé ra. Qua d6 xac dinh muc tiéu riéng bict
cho timg nhém chuyén dé twong tng voi
tung nhom CBCC lam can ctr vao cho giang
vién va nguoi hoc co thé lua chon ndi dung
kién thirc va cac phuong phap day va hoc
twong Umg, cic phuong tién phi hop nhim
dat muc tiéu cua Chuong trinh boi dudng.

Chuong trinh bdi dudng duoc thiét
ké can dam bao yéu cau theo cong thuc
PRACTICE?. Dong thoi, khi thiét ké Chuong
trinh bdi dudng cho CBCC can c6 khao sat,
danh gia dé xem can dwa vao Chuong trinh
nhirng chuyén dé k¥ ning gi, cac chuyén dé
nay phai duoc thiét ké gin vdi timg nhom
ddi tuong CBCC, gén voi cac VTVL cu
thé cia CBCC. Bén canh d6, can thiét ké
Chuong trinh bdi dudng kj ning doc lap,
song song voi cac chuong trinh bdi dudng
CBCC néi chung dé tang hiéu quéa cong tic
bdi dudng.

Hai la, khdn truong ra sodt, sira doi
cdc ndi dung trong Chuwong trinh boi dudng
CBCC

Thuc hién quan 1y nha nudc vé cong
tac dao tao, bdi dudng CBCC, B6 Noi vu
da ban hanh théng nhat Chwong trinh boi
dudng cho d6i ngti CBCC. Cac Chuong
trinh dugc xay dung theo hudng gidm thoi
luong cac ndi dung 1y thuyét ting thoi lugng
cic chuyén dé thyc hanh nhim dap tmng
yéu cau vé bdi dudng kién thic, k¥ ning,
nghiép vu cho d6i ngii CBCC. Tuy nhién cac
Chuong trinh nay bién soan tir trude Pai hoi
XII cua Pang, ciing nhu trudce khi ban hanh
Hién phap nam 2013. Do d6, nhiéu ndi dung
trong céc chuong trinh nay da khong con
pht hop vé6i quy dinh hién hanh cua Hién
phép ndm 2013 cling nhu cac quy dinh trong
cac van ban quy pham phap luat khéac.

Vi vy, chiing t6i kién nghi B6 Noi vu
tién hanh téng Kkét viéc thyc hién cac ndi dung
ctia Chuong trinh bdi dudng dé kip thoi tién
hanh sira ddi, bd sung, cap nhat cac ndi dung
ctia Chuong trinh bdi dudng cho phu hop.
Khi t6 chirc ra soat, danh gia chit lugng cac
Chuong trinh bdi dudng hién dang trién khai
thue hién phai tién hanh dong thoi viée cap
nhat, bién soan lai néu can thiét nham bao
dam tinh khoa hoc, tinh Ung dung cua cac
Chuong trinh; han ché tdi thiéu sy trung 1ap
ctia cac chuyén dé trong Chuong trinh. Mt
khac, khi tién hanh stra doi, bo sung va cap
nhat Chuong trinh boi dudng cho CBCC can
cht ¥ bd sung cac ndi dung Chuong trinh
bdi dudng cho CBCC theo VTVL, bb sung

7 Quyét dinh 163/QD-TTg ngay 25/01/2016 ctia Thu tuéng Chinh phi v& phé duyét Dé an dao tao, bdi dudng CBCC,
vién chirc giai doan 2016 - 2025 ciing xac dinh “ting cuong, khuyén khich bién soan nhiing chuong trinh bdi dudng
ngén ngay cép nhat, ning cao kién thirc, k§ ning theo nhu ciu; ki ning theo hudéng “cim tay chi viéc”

8  PRACTICE: Practical - Tinh thyc té, Relevant - Lién quan, Applicable - Tinh &4p dung, Current - Hi¢n hanh, méi, Time
limit - Thoi gian gioi han, Important - Quan trong, Challenging - Thach thtrc, khéc trude, Elective - Tuyén chon, tng
hop (Ngd Thanh Can, Cai cach quy trinh dao tao, bdi dudng CBCC nhidm ning cao nang luc thyc thi cong vu), Xem:
http://isos.gov.vn/Thongtinchitiet/tabid/84/Articleld/535/language/vi-VN/C-i-cach-quy-trinh-dao-t-o-b-i-d-ng-can-b-

cong-ch-c-nh-m-nang-cao-nang-1-c-th-c-thi-cong-v.aspx)
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Chuong trinh bbi dudng k¥ nang hanh chinh
cho CBCC theo VTVL.

Ba la, thuwong xuyén té chirc danh gid
Chuong trinh boi duong CBCC

Panh gia Chuong trinh bdi dudng 1a
mot qua trinh thu thap cac thong tin dé c6
thé quyét dinh chép thuan, stra doi hay loai
b6 chuong trinh bdi dudng d6. Panh gia
Chuong trinh bdi dudng cho CBCC nhim
phat hién chuong trinh d6 dugc thiét ké, phat
trién va thuc hién c6 tao ra nhirng san phém
nhu mong mudn hay khong. Panh gia giup
xé4c dinh diém manh, diém yéu cua Chuong
trinh boi dudng trude khi dem ra thuc hién,
hoic dé xac dinh hiéu qua ctia n6 khi da thuc
hién qua mdt thoi gian nhét dinh.

Muc tiéu cta viéc danh gid cac Chuong
trinh boi dudng CBCC la dé nhan phan hoi
tir CBCC va tir giang vién nham xéc dinh gia
tri cta khoa boi dudng trong thuc té. Khoa
hoc d6 mang lai diéu gi cho CBCC tham gia
khéa hoc (nang cao nhan thuc, rén luyén
k¥ ning, phat trién nang lyc...). Viéc danh
gia cling nham phat hién nhiing 15 hong, sy
bat hop 1y, thiéu thyc t& caa Chuong trinh
bdi dudng dé tir d6 c6 nhitng d6i méi, nang

TAI LIEU THAM KHAO
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cao chit lugng Chuong trinh boi dudng
cho CBCC.

Bén la, dam bdo kinh phi xdy dung
Chuong trinh boi duong CBCC

Hién nay, chua c6 quy dinh chi tiét vé
kinh phi cho cong tac bién soan, tham dinh
Chuong trinh bdi dudng cho CBCC. Kinh
phi nay dugc giao cho don vi chu tri bién
soan Chuong trinh thyc hién. Pé bao dam
chat luong nodi dung cua cac Chwong trinh
bdi dudng CBCC, chung t6i cho ring, can
¢6 hudéng din cu thé vé mic chi cho cong
tac bién soan chwong trinh dé thu hut cac
chuyén gia, nha quan 1y, nhét 1a cac chuyén
gia, nha khoa hoc ¢ nudc ngoai tham gia
bién soan. Trong d6, can hudng dan quy
dinh cu thé cac mirc chi xay dung Chuong
trinh khung, Chuong trinh bdi dudng, chi
stra chita va bién tip tong thé Chuong trinh,
chi thAm dinh nhan xét Chuong trinh... Cac
murc chi nay phai ddm bdo su phu hgp véi
thoi gian, cong suc ma cac chuyén gia, nha
khoa hoc tham gia bién soan, viét Chuong
trinh. Pac biét, mirc chi cho viéc bién soan
cic Chuong trinh bdi dudng vé k§y ning,
nghiép vum

1. B6 Noi vu, Cdc Quyét dinh vé ban hanh cdc chicong trinh boi dwéng CBCC
2.BO Noi vu, Thong tw 03/2011/TT-BNV ngay 25/01/2011 cua By Noi vu huong dén thi hanh Nghi dinh 18/2010/

ND-CP.

3. Bo Tai chinh, Théng tw 139/2010/TT-BTC ngay 21/9/2010 quy dinh viéc lap du todn, quan ly va sv dung kinh
phi tir ngdn sach nha nwée danh cho céng tac boi duwong CBCC.

4. Chinh pht, Nghi dinh 18/2010/ND-CP ngay 05/3/2010.

5. Chinh phu, Nghi dinh 101/2017/ND-CP ngay 01/9/2017.

6. Ngo Thanh Can, Cdi cdch quy trinh BDCBCC nham ndng cao ndng luc thiee thi cong vy, (http://isos.gov.
vn/Thongtinchitiet/tabid/84/Articleld/535/language/vi-VN/C-i-cach-quy-trinh-dao-t-o0-b-i-d-ng-can-b-
cong-ch-c-nh-m-nang-cao-nang-1-c-th-c-thi-cong-v.aspx)

7. Nguyén Minh Phuong, Tran Thi Hanh, Hoan thién quy pham phap ludt vé dao tao, boi duéng CBCC, vién
chire, Tap chi T6 chirc nha nuéc. (http://tcnn.vn/Plus.aspx/vi/News/125/0/1010070/0/32139/Hoan_thien
quy_pham_phap lvat ve dao tao boi_duong can bo cong chuc vien chuc)

8.Thu tudng Chinh phu, Quyét dinh 163/QP-TTg ngay 25/01/2016 vé phé duyét Pé dn dao tao, boi duong

CBCCVC giai dogn 2016 — 2025.
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Tém tit:

Trén thé gi6i, chinh sach hd trg doanh nghiép nho va vira da dugc
thuc hién tir nhitng thap nién nim muoi cua thé ky XX. Nhiéu
qudc gia dd xem hoat dong nay nhu mot trong nhiing giai phap
quan trong nham giai quyét cac kho khan luon ton tai thudng truc
cua doanh nghi€p nhé va vira nhu kho khan v& vén, trinh do, mat
bang san xuat kinh doanh, cong nghé khoa hoc ung dung, quan tri
doanh nghiép, phap ly doanh nghlep, ngudn nhén luc ciia doanh
nghiép,... M0t sO quoc gia di dau trong dinh huéng hd tro doanh
nghiép nho va vira va thyc thi t6t chinh sach phéap luat vé hd tro
doanh nghiép nhoé va vira nhu Han Qudc, Nhat Ban, Singapore,
Hoa Ky, Trung Qudc... Viéc nghién ctru hoc hoi kinh nghiém ciia
cc nudc ndy trong hoach dinh, thuc thi chinh sach, phap lut hd
tro doanh nghiép nho va vira s€ gop phan nang cao hi€u qua thuc
thi Luat Doanh nghiép nho va vira ndm 2017 cia nudc ta.

Abstract

The support policies for small and medium enterprises in the
world have been carried out since the fifties of the 20th Century. A
number of countries have considered these activities as one of the
important solutions for the ever-present obstacles by the small and
medium enterprises such as the difficulties of financial resources,
business capacity, production sites, corporate administration, legal
environment, human resources of enterprises, etc. Some leading
countries in the orientation of supporting the small and medium
enterprises and implementing good policies on supports such as
Japan, Singapore, the United States, China ... It is required the
reviews and studies of and lessons learnt from the experience of
these countries in the planning, implementation of policies and
laws supporting the small and medium enterprises will improve the
effectiveness of the enforcement of the Law of Small and Medium
Enterprises of 2017 in Vietnam.



1. Kinh nghiém thwc thi phap luit hd tro
doanh nghiép nhé va vira ciia Hoa Ky

Hoa Ky duoc coi 1a mot qudc gia
tién phong vé luat hoa cac chinh sach phap
luat nham hd trg doanh nghi¢p nho va
vira (DNNVV). Luat DNNVV (The Small
Business Act) cua Hoa Ky dugc ban hanh
tir nam 1953 v&i muc dich bao ho quyén loi
cho cac DNNVV, dam bao cong ddng doanh
nghiép nay dugc ddi xir cong bang voi cac
doanh nghiép 16n hon trong viéc tiép can
nguén Iuc cia Nha nudce'. Nam 1958, Luat
nay duoc stra doi véi muc dich tap trung hon
nita nham “tro giup, tu van, hd tro va bao
v€, trong pham vi co thé, loi ich cua cac mbi
quan tam kinh doanh nhé™2. Dac biét, trong
nhiém ky ciia Tong théng Obama, mot sd
dao luat moi dugce thong qua nhu: Luat Phuc
hdi va Pau tu lai cia Hoa Ky nam 2009 (The
American Recovery and Reinvestment Act
of 2009)°, Luéat Viéc lam cua doanh nghiép
nho nam 2010 (The Small Business Jobs
Act of 2010)*... D3 gdp phan vao su ting
tredng manh mé trong phat trién cong dong
DNNVYV ¢ Hoa Ky.

DNNVV cua Hoa Ky khong nhiing
dong vai tro xuwong séng ctia nén kinh té ma
con gop phan quan trong vao viéc thic
day tang truong kinh té cta cic thanh vién
khac trong khu vuc ciing nhu qudc té. Hién
nay, Hoa Ky c6 khoang 7 tri¢u DNNVYV,
chiém t6i hon 99% tong sb doanh nghiép va
dong gop cho nudc ndy téi gan 70% viée
1am mé&i modi nam’. Trong d6, DNNVV hoat
dong trong linh vuc xuét khau c6 xu hudng
tang truong nhanh hon, tao thém nhiéu viéc
lam va trd luong cao hon so véi cac doanh

https://www.sba.gov/about-sba/what-we-do/history
https://www.sba.gov/about-sba/what-we-do/history
https://www.sba.gov
https://www.sba.gov

[ N A S

THUC TIEN PHAP LUAT

nghiép tuong tu ma khong hoat dong trong
linh vic thuong mai qudc té.

Ngoai ra, dé hd trg thyc thi tot chinh
sach phap luat da duogc luat hoa boi cac quy
dinh phap luat, Chinh phu Hoa Ky con ap
dung céc bién phap trong hoat dong thi hanh
phap lut, trg giap quan ly, trg gitp vé doi
moi, sang tao va trg giup vé xuit khau san
pham sang thi trudng khu vuc, qubc té. Cac
bién phap nay song song két hop voi bién
phap tro giup tai chinh da tr¢ thanh nhiing
try ¢t quan trong gop phan thyc thi hiéu
qua cac quy dinh phap luat.

- Trong linh vuc thi hanh phap luat
thuwe dinh: Ké tir khi khung phap luat vé hd
trg DNNVV duogc hinh thanh, Chinh phu
Hoa Ky d3 gitp d& cong déng doanh nghiép
nay thong qua giai phdp tinh gidn hoa thu
tuc hanh chinh d6i v6i DNNVV. Hoa Ky,
dac biét 1a Co quan quan ly dang ky kinh
doanh cta nudc nay da thyc hién viéc don
gian hoa thu tuc dang ky kinh doanh (thoi
gian ding ky kinh doanh giam xudng con
vai gio véi chi phi chi 1a vai do la, thong
qua mang dién tr), quy trinh dang ky kinh
doanh don gian, khong ruom ra, khong céd
lobby, khong c6 héi 16 dé xtr 1y viéc va dic
biét 1a moi thir déu 1am trén co sé quy dinh
c6 san cua phap luat. Bén canh d6, Chinh
pht Hoa Ky con tich cuc trong viéc loai bd
gidy phép bit budc va diéu kién lam tha tuc
nhap canh, giam thué thu nhap doanh nghiép
& mot sd linh vyuc trong diém (nhu ngan
hang, tai chinh, vién thong, dién luc) va cai
thién cac bién phap hd tro an sinh xa hoi (t6
chtrc cac mo hinh doanh nghiép xa hoi, céac
doanh nghiép hoat dong vi cong ddng, nang

Theo s6 lidu ctia Cuc Quan 1y kinh doanh nhé (SBA) ciia Hoa Ky
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cao vi thé ctia doanh nghiép trong viéc phat
trién moi truong soéng cong dong). Ngoai
ra, Chinh phu Hoa Ky cling quan tam va ap
dung thyc thi tot cac chinh sach phap luat
nhu Luat Canh tranh, Luat Chéng ban pha
gia, Luat Chéng doc quyén, Luat S¢ hiru tri
tué®... dé bao dam tbi da quyén lgi cho cac
DNNVV cua qubc gia va cac DNNVV cua
nudc ngoai hoat dong trong nudc.

- Trong linh vuec tai chinh: Dé viéc
thyc thi ludt c6 hiéu qua, Chinh phu Hoa
Ky di thanh 13p Co quan hd tr¢ DNNVV
(Small Business Administration - SBA) truc
tiép hd tro cho cong ddng doanh nghiép nay.
Hoat dong chu yéu cua SBA la thuc hién cac
chuong trinh hd tro tai chinh, cung cap céac
khoan vay’. SBA khong cung cap cac khoan
vay truc tiép cho DNNVV ma thong qua co
ché bao 1anh mot phan cac khoan vay thong
qua hé théng ngan hang theo quy dinh.
Ngoai ra, cac khoan vay cua DNNVV co6
thé duoc SBA gia han theo chuong trinh hd
tro cho vay dai han. SBA con thuc hién cac
chuong trinh cho vay mua tai san c¢d dinh,
cho vay tai chinh vi mo, chuwong trinh hd trg
tai chinh do tham hoa... SBA ciing thuc hi¢n
cac chuong trinh phét trién DNNVV nhu:
tao kénh thong tin tuong tdic DNNVV va
Chinh phu, thong qua mang luéi 900 trung
tam hd trg phat trien DNNVV dé két ndi
khach hang c¢6 nhu cau tiép can hd tro tai
chinh.

Chuong trinh hd tro tai chinh gém 3
tiéu chuong trinh co ban sau: (i) Chuong
trinh cho vay 7(a); (i1)) Chuong trinh cho
vay 504; va (iii) cac khoan vay nho khéc.
Chuong trinh cho vay 7(a) cung cdp mirc
tin dung cao nhat cho cac doanh nghiép vai
muc bao lanh 1én téi 5 tricu USD. Khoang

50.000 viéc dam bao 1én dén hang chuyc ty
do6 la dugc thuc hién thong qua chuong trinh
nay mdi nam. Chuong trinh bao lanh chinh
tiép theo 1a Chuong trinh 504, cung cip cho
cac doanh nghiép hd tro tin dung t6i da 1én
dén 5 triéu do la dé mua tai san. Ngoai ra, dé
hd tro tai chinh cho cic doanh nghiép vira
va nho, Hoa Ky da hop tadc vdi Chinh phu
Canada. Theo d6, cac khoan vay cho cac
doanh nghiép s& dugc cung cip boi Chinh
phu Canada thong qua Ngan hang Phat trién
kinh doanh - mét co quan tai trg cia Hoa
Ky (BDB). Khi tham gia vao thi truong, cac
doanh nghiép c6 du diéu kién cho mét khoan
vay t6i da 1a $ 25,000 CAD, va $ 50,000
CAD cho cac doanh nghiép hoat dong cé
ky han 7 nam. Lai suit c¢6 thé duoc c¢d dinh
hoic thay doi.

Dé c6 nguodn lyc tai chinh, SBA huy
dong su dau tu va tai tro cua gﬁn 5.000
ngan hang thuong mai, cac doanh nghiép tai
chinh, 170 t6 chtc phi chinh phu, t6 chic
Tai chinh phét trién cong dong va khoang
300 tai chinh tu nhan doanh nghiép.

- Trong linh vuc tro givip quan ly: Dé
cac DNNVYV phat huy dugc chirc ndng 1anh
dao va quan ly doanh nghi€p, Chinh phu
Hoa Ky cho rang, cach thuc tot nhat 1a dao
tao ngay tir dau khi doanh nghiép méi ra doi
hodc cac chu doanh nghi¢p dang c6 y dinh
khoi nghi€p, thanh 1ap doanh nghiép moi.
Co quan quan 1y va hd tro doanh nghiép tai
Hoa Ky nhén thirc dugc rang, ddo tao gitp
cho doanh nghiép hiéu dugc cach thirc quan
1y hi€u qua nhan lyc, marketing, kinh doanh,
san pham va kha nang d6i méi, sang tao...
Vi cac chuong trinh hoc duogc thiét ké nhu
chuong trinh tai cac Truong dai hoc, Vién
nghién ciru kinh doanh tén tudi da mang lai

6  https://www.sba.gov/sites/default/files/files/Small%20Business%20Act.pdf

7  https://www.sba.gov/funding-programs
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nhiéu kién thirc kinh doanh ciing nhu quan
Iy hitu ich cho cong dong DNNVV nudc
nay. Ngoai ra, Chinh phu Hoa Ky cling tap
trung vao viéc tu van, hd tro gian tiép khi
DNNVYV gap kho khan khi tham gia hoat
dong kinh doanh.

- Trong linh vuec tro gitip doi mdi, sang
tao: Hoa Ky da thiét 1ap Chuong trinh chuyén
d6i cong nghé DNNVV (Small Business
Business Transfer Program), Chuong trinh
nghién ciru sang kién DNNVV (Small
Business Innovation Research Program -
SBIR) va Quy hop tic m& rong san xuat.
Céc chuong trinh ndy cung cip ngudn von
dang ké cho nghién ciru cong nghé thong tin
va ung dung cong nghé thong tin trong cac
hoat dong kinh doanh ctia DNNVV?. Ngoai
ra, Hoa Ky ciing ap dung thanh cong véi mo
hinh Vuon wom doanh nghiép va cong nghé
(co tru s tai cac truong dai hoc va cac vién
nghién ctru khoa hoc) vé1 muc dich dua cac
du an nghién ctru khoa hoc vao san xuét.
Hién nay, ¢ Viét Nam, m6 hinh Vuon uvom
doanh nghiép va cong ngh¢ cling dang manh
nha phat trién & Pai hoc Ngoai thuong, Pai
hoc Kinh té quéc dan, Pai hoc Bach khoa,
bai hoc FPT...

- Trong linh vuec thic ddy xudt khdu:
Nham ap dung tbt cac luat hd tro DNNVV,
Chinh phi Hoa Ky cling da tap trung vao
hoat dong xuat khau san pham cia cac
DNNVYV sang cac nudc khac nhau. Uy ban
Diéu phdi xuc tién xuét khau ciia Hoa Ky 1a
co quan chiu trdch nhi¢m chinh trong viéc
cung cap thong tin vé thi trudng nude ngoai
thong qua cac cudc diéu tra, nghién ciru thi
truong chuyén nghiép. Uy ban nay c6 doi
ngil chuyén gia duoc dao tao bai ban bang
nhiéu chwong trinh khac nhau, trong d6 c6
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chuong trinh vé quén tri kinh doanh, nén ho
rat am hiéu va c6 kha ning trong viéc phan
tich, phan doan va dua ra cic bang chung
khach quan vé nhu cau cua thi tw:ong quoc
té. Céc bao cdo cta Uy ban 1a ngudn tai liéu
tham khao quan trong cho cac quyét dinh
dau tu, xudt khau ciia cong dong DNNVV
trude khi xuat khau hang hoa, dich vu sang
nudc ngoai. Bé bao dam dugc tinh sau sat &
cac bang va toan lién bang, Chinh phu Hoa
Ky da thanh 1ap hon 100 chi nhanh, van
phong dai dién ctua Uy ban Diéu phdi xic
tién xudt khau cua Hoa Ky nham hd tro truc
tiép cac DNNVV. Ngoai ra, cic bién phap
hd tro DNNVV nhu ting cudng trao doi trén
mang Internet, thuong mai dién tu, Internet
van vat, tri tu¢ nhan tao... cling dugc Chinh
phu Hoa Ky két hop.

2. Kinh nghiém thue thi phap luit hé tro
doanh nghiép nhé va vira ciia mot s6 nwéc
Chau Au

- O Anh: Tt nhimg nam 1980, nudc
Anh d3 tap trung vao viéc phét trién cac
chuong trinh hd trg DNNVV®, Trong sudt
thoi ky nay, Chinh pht Anh luén tin tudng
réng, néu duoc thuc hién tdt, cac chinh sach
hd trg DNNVV s& 14 giai phap phu hop nhét
cho van dé that nghiép dang dién ra trién
mién trong nudc. He théng thuc thi cac
chinh sach hd tro DNNVV cia Anh duogc
chia thanh 6 nhiém vy chinh yéu, bao gdm:
(1) Hb trg nhd cho cac doanh nghiép khi
cho vay dé giam 14i suat va cai thién chi phi
t6i da cho viéc nop thué; (2) Bii bo cac quy
dinh, thu tuc hanh chinh ruom ra, don gian
hoa céac thu tuc dang ky kinh doanh, thay
d6i kinh doanh; (3) Hd tro nghién ciru cong
nghé théng qua chuong trinh 4p dung ddi
voi doanh nghi¢p cong nghé cao (Chuong

8  Theo danh gid cua Cuc Quan ly kinh doanh nhé (SBA) cua Hoa Ky

9 http://www.fsb.org.uk
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trinh SMART), Chuong trinh trg cip cho cac
doanh nghi¢p trong cac linh vuc kinh doanh
cu thé véi nhiing goi tro cép thuc chat va
khéc nhau (Chuong trinh RSA) va Chuong
trinh hd trg cho cac doanh nghiép nim trong
cac viing dan tdc thiéu sd, khé khan, it nguoi;
(4) HO tro tai chinh thong qua cidc Chuong
trinh bao lanh khoan vay cho cic DNNVV.
Vén vay cho cac Chuong trinh ddo tao nhod
ctia cac doanh nghiép c6 khédi lwong nhan sy
tir 50 tro 1én va Chuong trinh uu dai dau tu
cho cac doanh nghiép, to chirc, ca nhan dau
tu vao cac doanh nghi¢p do Chinh phi Anh
chi dinh; (5) Ap dung cac bién phéap hd trg
gian tiép thong qua cac Chuong trinh tu vn,
dao tao, kiém dinh chit lugng kinh doanh,
cung cip thong tin thi trudng cho DNNVYV;
va (6) Nang cao mbi quan hé than thiét giira
Chinh phu va DNNVV thong qua thanh 1ap
cac co quan, to chirc két ndi doanh nghiép
dé hd tro, gitp do nhau, déng thoi, cac co
quan nay ciing 1a trung gian két nbi giira
Chinh phu va DNNVV.

- O Phdp: Théng qua cac ngan hang
chuyén cap tin dung cho DNNVV, Chinh
phta Phap thuc thi c6 hi€u qua chinh sach
hd trg DNNVV. Ngoai ra, thong qua viéc
cho vay, hd trg tu van, tao thém viéc 1am,
Chinh phu Phép cling tap trung sy quan
tam dén doanh nghiép khoi nghigp. Mot
chuong trinh dac biét cua Chinh pha Phap
duogc ap dung va thuc thi co chiéu sau, mang
lai nhiéu hiéu qua 13 Chuong trinh H3 tro
khoi dong danh cho DNNVV trong nuéce va
DNNVYV cua Phap & nudc ngoai. Chuong
trinh ndy bao gdm cac hoat dong sau: (1)
Cung cép thong tin, APEC (Agence Pour la
Creation d'Entreprise) cung cap thong tin vé

10 http://www.apec.fr
11  https://www.kfw.de
12 https://www.kfw.de
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thi truong, hé théng an sinh xa hoi, hé théng
thué va phap luat & Phap; (2) Pao tao va tu
van doanh nghiép. Phap c6 hé thong cac t6
chuc quéc gla cung cip cac chuong trlnh
dao tao, lap ké hoach kinh doanh cho tu van
quan 1y sau khi doanh nghiép thanh lap, (3)
H tro tai chinh. Chinh phu Phap da thuc
hién 3 mo6 hinh bdo lanh tin dung: bao 1anh
tai chinh tr co quan tai chinh ctia Chinh phu,
bao lanh tai chinh cta cac td chirc phi chinh
phu va cac chuong trinh cho vay ctia B Lao
dong - Thuong binh va Xa hoi Phap'®.

- O Pirc: Chinh phu nudc nay quan
niém réng, hd trg DNNVV 1a hd trg vé
chinh sach, phép ludt va thuc thi hiu qua
vé ngudn tai chinh cho doanh nghiép. Do
vay, cac chinh sach hd tro DNNVV cling
nhu thuc té ép dung hau hét xoay quanh cac
g6i hd tro vé tai chinh cho doanh nghlep
Nham hudng téi sy bao dam vé ngudn von,
Chinh phii Ptc da cho DNNVV vay nhiéu
201 tin dung khac nhau. Hai ngan hang dugc
Chinh phu Buc chi dinh bao dam tin dung
cho DVNVYV la Ngan hang Equalization va
Ngan hang Deutsche Ausgleichsbank (DtA).
Céac ngan hang nay cung cip cac khoan dau
tu von cho cac cong ty méi thanh 1ap. Bén
canh d6, Vién Tin dung tai thiét (KfW) cung
cap tai chinh cho cac doanh nghiép dang
hoat dong'>. Cac doanh nghiép dugc cung
cAp von vay va dau tu tir hai ngan hang thong
qua mot hé thong tai chinh gian tiép goi 1a
“House Bank” - 1a don vi trung gian dé xem
x€t cac don xin cho vay cua doanh nghiép.
Pong thoi, day ciing 1a t6 chirc quyét dinh
khoan tin dung nao s€ dugc Ngan hang Lién
bang chap nhan. House Bank c6 trach nhiém
bdo lanh va thanh toan cho Ngan hang Lién



bang, bat ké doanh nghiép c6 tra lai tién
vay hay khong. Loi nhudn cua House Bank
1a do su khac biét giira 13i suat cho vay tur
House Bank cho doanh nghiép va muc lai
suat ma House Bank tra cho Ngan hang Lién
bang'... Hién nay, hai chuong trinh DtA va
KfW da dugc Chinh phu Buc sap nhap vao
mot ngan hang KfW maéi ¢6 nhi€ém vu chinh
1a tiép tuc h tro tai chinh cho DNNVV. Sau
khi sép nhép, hé théng “House Bank” van
hoat dong binh thudng va tiép tuc hd tro tai
chinh theo chirc nang trude day cua no.

3. Nhirng tham chiéu khi Viét Nam thuc
thi Luéat Hb tro' doanh nghiép nhé va vira

Tu kinh nghiém ctia cac nudc néu
trén, ching toi rat ra mot s6 nodi dung can
tham chiéu khi Viét Nam thyc thi Luat HO
tro DNNVYV sau:

Cdn ban hanh van ban huéng dan ludt
kip thoi va cu thé: O Viét Nam, nhiéu ndi
dung cua Luat Ho trg DNNVV niam 2017
can dugc quy dinh chi tiét va c6 huéng dan
thi hanh. Do vay, vi¢c ban hanh cac van ban
huéng dan luat 1a can thiét dé gop phan thuc
thi ludt mot cach toan dién. Cac van ban
huéng dan d6 bao gdm: Nghi dinh vé Quy
Béo lanh tin dung doanh nghiép, Nghi dinh
vé Quy Hd tro DNNVV, Nghi dinh Hudng
dan danh cho doanh nghiép khoi nghiép,
doanh nghiép d6i moi sang tao;... Ngoai
ra, can ap dung ngay cac bién phap nham
lam giam thiéu sy rudm ra cta quan 1y hanh
chinh nha nudc trong hd trg DNNVV, cit
b6t cac khau, giai doan khong can thiét, giai
quyét triét dé tinh trang voi vinh, tham nhiing
trong viéc thuc hién thu tuc hanh chinh,
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khong dé xdy ra tinh trang lobby chinh sach
nhim xu 1y viéc cho nhanh... Kinh nghiém
& nhidu nuéc cho thay, muén thuc diy va
hd trg doanh nghiép duoc tt phai xuét phat
tir nhén thirc vé su can thiét, vai trdo cua bd
phan doanh nghiép nay trong nén kinh té
qudc dan. Bén canh d6, ngudi thyuc thi phai
y thirc dugc trach nhiém, nghia vy, quyén
lgi ctia minh va cach ap dung phai linh hoat,
6 nhiéu céc bién phéap hd tro trén thuc té.

Xay dung nhiéu mé hinh hé tro doanh
nghiép chuyén trach: Kinh nghiém cua
nhiéu quéc gia cho thiy, song song vdi cac
co quan nha nudc, cac t chirc chuyén trach
ho tro khac ciing phat huy vai tro quan trong
trong ho trg doanh nghiép nhu: Ngan hang,
Quy tin dung, Pon vi tu van chuyén nganh,
Vién nghién cuu tai cac Truong Dai hoc,
co s6 gido duc; T6 chirc phi chinh phu, cac
t6 chtrc xa hoi khac... Nhiing to chirc nay
khi chuyén biét nhiing chttc nang phu hop
s& gop phan hd tro cho doanh nghiép trén
nhiéu linh vuc khac nhau (pht hop v6i nhu
cau cua doanh nghiép) va giai quyét, thao
g& dugc nhitng kho khin, vuéng miéc cua
doanh nghiép. Bén canh do, néu Nha nude
thyc hién tot chinh sach uu dai, khuyén khich
su ra doi cta cac td chic ndy s& gop phan x4
h6i hoa hoat dong nay ciia Nha nude. Diéu
d6 ciing c6 nghia rang, hd tro DNNVV s& 1a
cau chuyén chung lung dau cat cia khong
chi Nha nudc, Chinh phu ma con la cau
chuyén chung tay gép suc cua toan xa hdi,
dic biét 1a cac don vi, to chtc co du nang
luc cung cip tai chinh, cong nghé, nhan luc,
san pham, d6i méi sang tao, mdi truong kinh
doanh cho cac doanh nghiép.

13 House Bank 1a don vi trung gian chju trach nhiém kiém duyét hd so vay von ctia doanh nghiép. House Bank 14 don vi
quyét dinh viéc Iya chon hd so vay vén nao dugc chip nhan vay vén tir cac Ngan hang Lién bang. Tuy nhién, khong
phu thudc vao viéc doanh nghi€p c6 hoan tra cac khoan vay hay khong, House Bank phai chiu trach nhi€ém hoan tra cac
khoan vay cho cac Ngan hang Lién bang. Loi nhuan ma House Bank thu dwoc chinh 14 khoan chénh léch gita 13i suét
ma House Bank cho doanh nghiép vay va 13i suat ma House Bank phai tra cho cac Ngin hang Lién bang.
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Tang cwong cdc hoat dong phé bién,
gido duc phdp ludt, dao tao, tw vin cho
DNNVV nham gitip cho cac DNNVV nhédn
thire duwoe quyén loi, trach nhiém va nhitng
wu dai cua minh do Nha nuwoc, Chinh phu quy
dinh. Cac doanh nghiép can hiéu duogc cac
chinh sach hd trg dic thu phu hgp véi doanh
nghiép. Mudn vay, hoat dong pho bién, gido
duc luat, dic biét pho bién, gido duc Luat
Hb trg DNNVV can phai dugc khan truong
thuc hién. Song song vdi do, cac hoat dong
tu van dinh huéng, tu vin chuyén sau, tu
van theo nganh nghé, san pham ciing cin
duoc gép rat thue hién theo nhu cau thuc té
ctia doanh nghiép dé doanh nghiép thay doi,
phat trién tich cuc hon nita ngay khi Luat
Hé tro DNNVV ¢6 hiéu lyc. Cac chuong
trinh giang day, ddo tao vé khoi nghiép, vé
ddi mai sang tao, vé kinh doanh - quan tri,
vé dau tu ciing phai dugc xem xét thiét ké
phu hop cho cac doanh nghiép hoc tap, boi
dudng, bd sung kién thirc & cac Trudong Pai
hoc, Hoc vién, Vién nghién cuu....

Ap dung cdc bién phéap cu thé nham
giup cho DNNVV c6 kha nang, co hoi tham
gia vao chudi gid tri toan cau: Chudi gia tri
toan cau 1a mot day chuyén san xut kinh
doanh theo phuong thirc toan cau hoa, trong
d6 c6 nhiéu nudc tham gia, chii yéu 1a cac

doanh nghi€p tham gia vao cac cong doan
khac nhau tir thiét ké ché tao tiép thi dén
phan phdi va hd tro nguoi tiéu dung. Thuc
té cho théy, cac DNNVV Viét Nam bit dau
tham gia vao chudi gi4 tri toan cau méi &
giai doan gia cong hodc nhap nguyén liéu,
linh kién vé lap rap nhim tan dung nhan
cong gia ré. Day la giai doan co gia tri thap
nhat. DNNVV Viét Nam chua du strc canh
tranh v&i cac DNNVV ¢ nhiéu qubc gia phat
trién trén thé gidi nén chua thé tham gia vao
cac giai doan phirc tap hon & chudi gia tri
toan cau. Do vy, Nha nuéc va Chinh phu
can thuc hién cac giai phap nhu: gia ting
thuong hiéu va chit luong cia DNNVV
trong timg linh vuc cu thé, giai quyét cac
nhu cau vé ngudn luc ctia doanh nghiép, hd
trg dam phan, thuong thao qudc té, hd tro
xuc tién hop tac dau tu... Mot vai bién phap
c6 thé thyc hién dé gop phan gia ting sirc
anh huong cua DNNVV cua Viét Nam khi
tham gia vao chudi gi tri toan cau co thé ap
dung d6 1a: t6 chire cac hoi thao xtc tién dau
tu, thuong mai quéc té; t6 chirc trién 13m san
pham quéc té; ting cudng ngoai giao, lién
két, hop tac voi cac quy dau tu, khu cong
nghé dac biét cua nhiéu nudc phat trién; tao
diéu kién cho doanh nghiép tham quan, hoc
hoi kinh nghi¢ém & nudc ngoai...m

TAI LIEU THAM KHAO

1. https://en.wikipedia.org/wiki/Small_Business Administration#History

http://www.sba.gov (United State of America).
https://www.kfw.de (Germany).
http://www.apec.fr (French).

http://www.fsb.org.uk (Britain).
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http://www.mpi.gov.vn/ (Bo Ké hoach va Pau tu Viét Nam).
Cuc Phat trién doanh nghiép, B K& hoach va Pau tu, “Sach tréng DNNVYV Viét Nam nam 2014”, Ha Noi.
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