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1. Kinh té Viét Nam nim 2020:

vugt qua kho khan

Tir dau nam 2020 dén nay, su bung phat

N& lue

Tém tit:

Béo cdo cua By Ké hoach va Dau tu danh gia tinh hinh thyc hién
Nghi quyét cia Quoc hoi vé ké hoach phat trién kinh té - xa hoi
nam 2020 cho thay dy kién s& c6 08/12 chi tiéu dat, vuot va co
04/12 chi tiéu chua dat ké hoach, méc du Quoc hoi, Chinh phu
cung chung strc, ddng long trién khai cac giai phap dac biét, linh
hoat, thdm chi chua c6 tién 1¢ dé nd luc thyc hién “muyc tiéu kép”
la phat trién kinh té - xa hoi va phong, chong dich bénh. Nhiing
két qua dat dugc phan anh twong ddi rd nét va chan thuc birc tranh
toan canh kinh te Viét Nam trong ndm 2020 dét trong bdi canh
nudce ta d, dang va sé& tiép tuc chiu tac dong tiéu cuc do dai dich
Covid-19 gay ra.

Abstract:

Although the National Assembly and the Government have joined
their forces and unanimously carried out the special, flexible, even
unprecedented solutions to strive to realize the “dual goal” as of
socio-economic development and prevention and controlling of
the disease, the report of the Ministry of Planning and Investment
on an assessment of the enforcement of the Resolution of the
National Assembly on the socio-economic developments in 2020
reveals that it is expected 8 of 12 indices reaching and exceeding
the planned targets and 04 of 12 indices not reaching the planned
targets. The achieved results reflect relatively clearly and
accurately the overall picture of Vietnam’s economy in 2020 under
the circumstance that our country has been and will continue to be
negatively affected by the Covid-19 pandemic.

hudng tmg 10i kéu goi ciia Tong Bi thu, Chit
tich nudc, cua Bo Chinh tri, Ban Bi thu,
Quéc hoi, Uy ban thuong vu Qubc hoi,

cua dai dich Covid-19 anh huéng toan di¢n,
sdu rong va tiép tuc c6 dién bién phuc tap,
kho luong. Tinh hinh chinh tri, kinh té thé
gidi va khu vuc ¢ nhiéu bién dong nhanh
chong, phire tap. Bién d6i khi hau, thién tai,
1 lut, sat 16, giong 16c, dich bénh dién ra ¢
nhiéu noi. Trong bdi canh hét strc kho khan,

Chinh phu, Thu tuéng Chinh phu da kip thoi
ban hanh céc két luan, nghi quyét, chi thi véi
phuong cham “chong dich nhw chong
giac”; quyét tam thuc hién “muc tiéu kép

Vira quyét liét phong, chéng dich hiéu qua

vura tap trung phuc hoi phat trién kinh té - xa
héi. Trong do, kiém soat dich bénh la vu tién
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hang dau, quan trong nham bao vé strc khoe
nhan dan, 6n dinh xi hoi... C6 thé thay, vé
co ban, cac giai phap diéu hanh chinh sach
kinh t& vi mé di dugc thyc thi diing hudéng
va phu hop, dugc nhan dan ca nude dong
tinh, cong ddong thé gi¢i danh gia cao.

Quéc hdi, Uy ban thudng vu Qudc hoi,
cac co quan Qudc hoi da thé hién tinh than
chung strc, dong long, dong hanh cung
Chinh phu, cac cap, cac nganh dé ban hanh
cac co ché, chinh sach phu hop hd trg ngudi
dan, doanh nghiép, nguoi lao dong vuot qua
khé khan cua dai dich Covid-19, nhanh
chéng phuc hoi, déy manh san xuét, kinh
doanh va phat trién kinh té - x4 hoi. Pay la
nhing giai phap dic biét, chua c6 tién 1é
nhung di duoc trién khai dong bo, chu dong
ung phé nhanh, linh hoat, kip thoi va hi¢u
qué theo diing ndi dung ctia Két luan s 77-
KL/TW ngay 05/6/2020 ctia B4 Chinh tri vé
chu trrong khic phuc tac dong cua dai dich
Covid-19 dé phuc hoi va phat trién kinh té
dat nude. Qudbc hoi da thong qua cic nghi
quyét vé: Chuyén doi phwong thirc dau tw
mot s6 du én thanh phdn thuoc Dy an xdy
dung mot s6 doan duong bo cao téc trén
tuyén Bic - Nam phia Péng giai doan 2017-
2020; giam thué thu nhdp doanh nghiép phdi
ngp nam 2020; giam thué bdao vé méi triong
doi véi nhién liéu bay dén hét nam 2020, kéo
dai thoi han mién thué sir dung dat néng
nghiép... Dong thoi, Qudc hoi da quyét dinh
kéo dai thoi ky 6n dinh ngan sach nha nudc
giai doan 2017-2020 sang nam 2021, lui thoi
gian ban hanh dinh mtrc phan bd du toan chi
thuong xuyén sang nam 2021 dé ap dung
cho thoi ky 6n dinh ngan sach méi. Giao
Chinh phu chu dong trong diéu hanh ngan
sach nha nudc nam 2020 phu hop vdi tinh
hinh thyc té; trong truong hop can thiét, chu
dong diéu chinh ké hoach dau tu cong von

ngan sach trung wong nam 2020 gitra cac bg,
nganh, dia phuong.

Chinh phu, Thu tuéng Chinh phu da
chu dong ban hanh cac nghi quyét, nghl
dinh, quyét dinh vé cac bién phap hd trg
nguoi dan gap kho khan do dai dich Covid-19
va hd trg thém cho mot s6 nhoém dbi tugng
dang hudng chinh sach uvu dai, bao trg xa
hoéi trong thoi gian c6 dich; gia han thoi han
ndp thué gia tri gia tang, thué thu nhap
doanh nghiép, thué thu nhap c4 nhan, gia
han va giam tién thué dat; gia han thoi gian
nop thué tidu thu dic biét dbi véi 6 t6 san
xudt hodc lp rép trong nudc; trinh cap co
tham quyén xem xét dé hd trg mot s6 nganh,
linh vuc bi anh hudong 16n tor dich bénh
(Nghi quyét sé 42/NQ-CP ngay 09/4/2020
ctia Chinh pht va Quyét dinh 15/2020/QD-TTg
ngay 24/4/2020 cua Thu tuéng Chinh phu
quy dinh vé viéc thuc hién cac chinh sach
hd trg nguoi dan gip khé khin do dai dich
Covid-19;...)

Cac giai phap néu trén 1a dic biét, cap
béach, quan trong dé khic phuc, thao g& kho
khan, thuc déy san xut kinh doanh, bao
ddam an sinh xa hoi, xay dung céc chinh
sach phu hgp hé trg doanh nghiép, nguoi
dan va nguoi lao dong. Két qua dén nay cho
thay, chung ta da khong ché duoc dai dich
Covid -19 kha tét, co ban kiém soat cac 6
dich, khong c6 ca mac méi tai cong dong,
gop phan quan trong phuc hdi va phat trién
kinh té.

Theo Béo céo cua Bo Ké hoach va Pau
tu' nam 2020, dy kién c6 08/12 chi tiéu dat
va vuot Nghi quyét ctia Qudc hoi. Chi co
04/12 chi tiéu khong dat ké hoach va déu la
chi tiéu quan trong, phan anh diang thuc
trang kho khin ctia nén kinh té trong nam
2020, d¢ la:

(1) V& toc do tang tong san pham trong

1 Bao cao s6 6219/BC-BKHDT, ngay 22/9/2020 cta Bo Ké hoach va Pau tu, tr.7.
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nuéc (GDP): GDP 9 thang dau niam dat
2,12%? va nam 2020 udc thuc hién dat 2%-
3%, thép hon rét nhiéu so voi ké hoach dat
6,8%? va so v&i murc tang cua nam 2019 la
7,02%. Pay la thach thirc rat 16n ctia nim
2020 va anh hudéng dén viéc thuc hién cac
muc tiéu, chi tiéu cua K& hoach phat trién
kinh té - x3 hoi 5 nam 2016-2020. Tuy nhién,
trong bdi canh suy giam GDP toan cau 2020
1én t6i khoang trén dudi -5% thi két qua ting
truong GDP ciia nudc ta 1a rit dang tran
trong.

Chung ta can c6 phan tich rd vé co cu
tang truong trong GDP ciing nhu cac yéu to
khac nhu khai khoang, giai ngan dau tu
cong, thu - chi NSNN, no cong... dé co thé
dé ra cac giai phap phu hop thuc day ting
trudng trong nhirng thang con lai cua nam
2020 va Ké hoach phat trién kinh té - xa hoi
nam 2021.

(2) Vé tbc do tang tong kim ngach xuat
khau: Uéc thuc hién khoang 1%, thap hon
so voi muc ti€u cua ndm 2020 1a khoang
7%?*. Vi vay, can danh gia cy thé hon nhiing
yéu td, mat hang c6 dong gop vao xuat khau
9 thang va kha nang thuc hién nhiing thang
cudi nim, bao gdm ca khu vuc FDI va khu
vuc trong nude. Pong thoi, danh gia xu
huéng thi truong xuat nhap khau do thyc thi
16 trinh giam thué theo cac cam két thuong
mai qudc té di va dang tac dong t&i nén kinh
té nudc ta sau khi phé chuan Hiép dinh
Thwong mai Tu do gitra Viét Nam va Lién
minh chau Au (EVFTA); Hiép dinh Bao ho
dau tw giita Viét Nam va Lién minh chdau Au
va cdc nuwde thanh vién Lién minh chau Au
(EVIPA); va Nghi quyét vé cong nhdn va cho
thi hanh phén quyét ciia co quan gidi quyét

(O I N S
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tranh chdp theo quy dinh ciia Hiép dinh Bdo
hé dau tw Viét Nam - Lién minh chdu Au
(EVIPA)...

(3) V& 02 chi tiéu: Ty 1¢ that nghiép cta
lao dong trong do tudi ¢ khu vuc thanh thi
va ty 1& lao dong qua dao tao khong dat ké
hoach dé ra. Trong do, chi tiéu ty 1€ that
nghiép cta lao dong trong do tudi ¢ khu vuc
thanh thi udc thuc hién 4,39% so vdi muc
tiéu la dudi 4%; chi tiéu ty 1€ lao dong qua
dao tao wdc thuc hién 64,5% thép hon so véi
muc tiéu 65%, trong do ty 1€ lao dong qua
dao tao c6 van béng, chting chi udc thuc
hién 24,5% thép hon so vé1 muc tiéu la
25%3. Chung ta can c6 danh gia thuc chat
hon vé tinh trang that nghiép va thiéu viéc
lam déi voi lao dong tré, c6 chuyén mon k¥
thuat van c6 xu huéng ting Ién di cing véi
hién tugng that nghiép trong nhiéu nganh,
nghé do tac dong cua Cach mang cong
nghiép 4.0 va tinh trang suy giam kinh té do
dai dich Covid-19.

Pé tiép tuc trién khai thyc hién c6 két
qua céac giai phap da ban hanh, nhim sém
phuc hdi kinh té, bao dam an sinh xi hoi,
viéc lam, doi séng ddi véi nguoi lao dong,
d6i tuong chinh sach va phan diu dat muc
cao nhét cac chi tiéu ctiia K& hoach phat trién
kinh té - xa h6i nam 2020 trong nhiing thang
sap tO’l nén can phan tich, danh gia thém mot
s6 van dé sau:

Mot la, cAn phan tich rd hiéu qua dau tu
khi chi tiéu tong von dau tu phat trién toan
xa hoi so v&1 GDP trong nam 2020 udce thuc
hién 33,6% dat so véi muyc tiéu ké hoach 1a
33-34%. Day la mirc cao néu dit trong bdi
canh kho khin cta nén kinh té dang déi mat:
GDP dat thap, tong thu can d6i NSNN ca

https://www.gso.gov.vn/default.aspx?tabid=621&ItemID=19760.

Béo c4o s6 6219/BC-BKHDT, ngay 22/9/2020 ciia Bo Ké hoach va Pau tu, tr.7.
Béo cdo s6 6219/BC-BKHDT, ngay 22/9/2020 cua B Ké hoach va Pau tu, tr.7.
Béo céo sO 6219/BC-BKHDT, ngay 22/9/2020 ciia B Ké hoach va Pau tu, tr.8.
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nam udc dat 87,5% so voi du todn, tinh trang
hoat dong san xuét - kinh doanh cua doanh
nghiép gap nhiéu kho khin, s6 doanh nghiép
rat khai thi truong tang cao so voi cung ky
nam 2019, ting trudng tin dung thap (tinh
dén ngay 26/8 méi dat 4,23%)°... Can phai
giam sat chat ché viéc giai ngan ngudn von
dau tu cong trong nhiing thang con lai cua
nam 2020 nhim bao dam viéc st dung hi¢u
qua ngudn von nha nudc ciing nhu bao dam
chét luong cac dy an, cong trinh.

Hai ld, can phan tich cu thé hon veé thuc
trang kho khan cua doanh nghi¢p trong tirng
nganh va linh vyc. Theo s6 liéu bao cao,
trong 8 thang dau nim, c6 95% doanh
nghiép 1t hanh phai ngung hoat dong,
khoang 30% co s& luu tra du lich dong cira,
cac doanh nghi¢p hang khong sut giam
doanh thu nghiém trong. C6 68.856 doanh
nghiép rat lui khoi thi truong; trong do, cod
34.288 doanh nghi¢p dang ky tam nging
kinh doanh c6 thoi han (tang 70,8% so véi
cung ky nam 2019), tdng ¢ ca 17 linh vyec,
mdt sb linh vuc ty 1€ tang cao nhét so véi
cung ky nim 2019. Trung binh mdi thang c6
9.249 doanh nghiép rat lui khoi thi truong,
tang 15,9% so voi trung binh 8 thang ndm
20197, Viéc phan tich, cung cp thong tin
day du dé thay ro birc tranh hoat dong cia
doanh nghi€p, nhan dién nhitng kh6 khan
ddc thu & mdi linh vuc 1a can thiét; trén co
so d6, c6 giai phap hd tro phi hop ddi véi
doanh nghiép ¢ ting linh vuc nham phuc
hoi, duy tri hoat dong san xuét kinh doanh,
bao dam ting trudng kinh té. Cac bién phap
hd trg vira ¢ tinh kip thoi, hiéu qua, dung
va phu hop véi dic diém cua timg d6i tuong
doanh nghiép nhung khong tao ra su bat
binh ding gitra cac loai hinh, khu vyc va linh
vuc hoat dong.

Ba la, danh gia sdu hon viéc trién khai
thuc hién mot sé chinh sach, giai phap hd trg
doanh nghiép, bao dam an sinh xi hoi dbi
v6i nguodi dan ma Qudc hoi, Chinh phua da
ban hanh dé khic phuc nhiing tac dong tiéu
cuc cua dai dich Covid-19. Tur d6 danh gia
duoc hi¢u qua thyc thi chinh séch nhan di¢n
nhiing khé khan, vudng mac vé quy trinh,
thu tuc, cach thuc trién khai tao diéu kién
cho doanh nghié€p va nguoi dan c6 co hdi va
kha nang tiép can, thu huong mot cach day
du, cong bang, minh bach cac goi hd tro vé
tin dung, tai khoa va an sinh xa hoi trong
nhirng thang cudi nam 2020.

2. Lwa chon dét pha nao cho nam 2021?

Nam 2021 1a ndm dau tién thuc hién Ké
hoach phat trién kinh té xa hoi 5 nam 2021-
2025 nén c6 y nghia rat quan trong. Dy kién
bi canh trong nude va thé gi¢i nam 2021 co
nhiéu tac dong dén tinh hinh phat trién kinh
té - xa hoi ctia nudc ta xét trén cac yéu to: (i)
Xay dung Ké hoach phat trién kinh té - xa
hoi 5 ndm 2021-2025 va Ké hoach phat trién
kinh té - x4 hoi nam 2021 phai bam sat cac
yéu cau, muc tiéu, nhiém vu, giai phap cua
Chién luoc phat trién kinh té - xa hoi 10 nam
giai doan 2021-2030 s€ dugc thong qua tai
Dai hoi Pang toan quéc lan tha XI11; (ii) Pai
dich Covid-19 tiép tuc tac dong tiéu cuc to1
su phuc hoi kinh té thé gidi va trong nudc;
(i11) Cach mang cong nghiép 4.0 tic dong
trén nhiéu phuong dién, vira 1a co hoi, vira
1a thach thtrc ddi voi nude ta; (iv) xu hudng
bao h¢ thwong mai, canh tranh chién luoc
gitta cac quoc gla khu vuc tlep tuc dlen ra
gay gat. Vi vay, can quan tam dén mot sO noi
dung nhu sau:

Thit nhdt, vé muc tiéu tong qudt: Can
nhan manh vao thyc hién quyét liét, hiéu qua
“muc tiéu kép” vira phong, chéng dich bénh,

6 Béo cao sd 5738/BC-BKHDT, ngay 01/9/2020 ciia B Ké hoach va Pau tu.

7 Vién phat trién doanh nghiép, VCCI thang 9/2020.
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vira phuc hoi va phat trién kinh té - xa hoi
trong trang thai binh thuong méi theo ding
chu truong cua B9 Chinh tri va cac Nghi
quyét ciia Qudc hoi.

Thir hai, vé hé théng chi tiéu, trong $b
12 chi tiéu chu yéu: (1) Tinh toan, ra soat lai
kha nang dat dugc cua cac chi tiéu Ké& hoach
phat trién kinh té - x4 hoi nam 2020, tir d6
xay dung cac chi tiéu pht hgp cho Ké hoach
phat trién kinh té - x hoi nim 2021 trong
téng thé K& hoach 5 nam 2021-2025 va bao
dam thyc hién cac can ddi 16n ctia nén kinh
té; (2) Panh gia va phan tich rd hon tinh kha
thi ciia chi tiéu toc do tang truong GDP
khoang 6-6,5% theo tirng kich ban; chi sb
gia tiéu dung (CPI) binh quan khoang 4%:;
ty trong dong gop clia ning suit cac nhén tb
tong hop (TEP) vao tang trudng khoang 45-
47% va ning suat lao dong xi hoi ting
khoang 4,8%...; (3) Ra soat, bdo dam tinh
xac thyuc cua chi tiéu ty 1€ khu cong nghiép,
khu ché xuit dang hoat dong c6 hé thong xir
1y nuée thai tap trung dat tiéu chuan méi
truong; ty 1€ che phu rung; ty 1€ hd ngheo
theo chuan nghéo tiép cin da chleu ty 16 that
nghiép cta lao dong trong do tudi & khu vuc
thanh thi...

Thit ba, vé nhiém vu, giai phap phat
trién kinh té-xa hoi nam 2021, can nghién
ctru siu sic hon mot s6 nhiém vu, giai phap
nhu sau:

(1) Chinh phu, cac bo, nganh chu dong
ra soat, d& xudt stra doi, bd sung cac luat,
phap 1énh lién quan trong Chuong trinh xay
dung luét, phap 1énh nam 2021 dé trién khai
thue hién ngay Nghi quyét ctia Pai hoi Dang
lan tha XIII, sém dua cac chu truong cua
bang di vao cudc sbng; chu dong, tich cuc
trién khai cac Luat méi dugce Qudc hoi thong
qua nham ddy manh cai thién moi trudng
dAu tu, san xuét, kinh doanh nhu: Luat Dau
tu theo phuong thirc dbi tic cong tu (PPP),
Luat Pau tu nam 2020, Luat Doanh nghiép
nam 2020, tiép tuc hoan thién thé ché kinh

NHA NUGC VA PHAP LUAT

té thi truong dinh huéng xa hoi chu nghia
theo hudng ddng bo, hién dai, phu hop voi
cam két qudc té; thuc day tang truéng nhanh,
bén vig trén co sd gitr vitng 6n dinh kinh
té vi mo, kiém soat lam phat.

(2) Cai cach thu tuc hanh chinh, cai
thién moi truong kinh doanh; phong, chdng
tham nhiing, thyc hanh tiét kiém chéng ling
phi; tdng cuong tmg dung cong nghé thong
tin trong giai quyét thu tuc hanh chinh, gép
phan cat giam thoi gian, chi phi va nang cao
tinh cong khai, minh bach; quan tam trién
khai thuc hién cac giai phap lién quan dén
viéc chuyén ddi sb toan dién, phat trién nén
kinh té s6, nghién ctru, xdy dung cac chinh
sach cho phép thir nghiém céc san pham, giai
phap, dich vu, m6 hinh kinh doanh, cong
nghé méi, thanh toan dién tir, kinh té chia sé
dd budc dau phat huy hiéu qua ¢ nudc ta
trong thoi gian qua khi dich Covid-19 xay ra
(thuce té cho thiy, khi dich Covid-19 xay ra,
viéc “gian cach xa hdi”, han ché tiép xuc
truc tiép duoc khuyén khich; k¥ thuat s6 hoa,
khong chi thuong mai dién tor ma ca trong
cac cudc hop-hoi nghi ctia Qubc hoi, ca
Chinh phu, trong gido duc, trong y té, 1am
viéc vin phong,... dd phat trién va dem lai
hi¢u qua rd nét; khong it doanh nghiép da bd
sung, chuyén d6i mé hinh kinh doanh, cach
thire twong tac khach hang thanh cong nho
cong nghé sd, day ciing 1a xu huéng phat
trién trong tuong lai).

(3) Cht trong day manh thuc hién dong
b, hiu qua cac co ché, chinh sach phu hop
vé tai chinh, tién t&, an sinh xa hoi dé hé tro
nguoi dan, bao v¢ doanh nghiép va nguoi lao
dong vugt qua kho khan cia dai dich Covid-
19; diéu hanh chinh sach tién té chu dong,
linh hoat, phdi hop chat ch& vai chinh sach
tai khoa va céc chinh sach kinh té vi m khéc
nham hd tro hoat ddng san xuat kinh doanh,
thac day tang truong nhung khéng chi quan
v6i lam phat nham gop phan on dinh kinh té
vi md, ddm bdo an toan hoat dong cia hé¢
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thong ngan hang; thyc hién c6 hidu qua cac
giai phép kich thich tiéu dung noi dia, day
manh thi trudng trong nudce.

(4) Pay manh giai ngan, nang cao hiéu
qua str dung von dau tu cong; tip trung thao
g0 cac kho khan, vudng mic, tao diéu kién
thuan loi cho doanh nghiép déy nhanh thuc
hién cac du an dau tu xay dung co ban va
tién do gidi ngan von dau tu cho cac du én,
cong trinh quan trong, c6 tac dong lan toa
dén phat trién kinh t& - xa hoi ving, dia
phuong nhu du an dy 4n dudng cao téc Bic
- Nam phia Dong, du an Cang Hang khong
quéc té Long Thanh; céac chinh sach, du an
phat trién nong nghi¢p - nong thon dé nong
nghiép tiép tuc 1a tru cot cua nén kinh te
trong kho khan; Dé an tong thé phat trién
kmh té - xa héi viing dong bao dan toc thiéu
s6 va mién nii giai doan 2021 - 2030...

(5) Can ra soat, danh gia hiéu qua va du
bao tac dong cua cac hi¢p dinh thuong mai
tu do ma Viét Nam da ky két hoic tham gia
dé co giai phap phu hop thiic day xuét khau,
kiém soat nhap khau, giam nhap siéu hudng
dén can bang thuong mai bén virng; chu
dong xay dung cac bién phap phong v¢

TAI LIEU THAM KHAO

thuong mai, cac hang rao ky thuat phu hop
v6i cac cam két qudc té; ting cuong cong tac
quén 1y, kiém tra thi truong, xir 1y kip thoi
cac hanh vi gian lan thuong mai. Tép trung
phat trién thi truong ban 1¢, xay dung mang
lu6i phan phdi theo chudi gia tri cho cac san
pham trong nudc.

(6) Tiép tuc trién khai thuc hién nghiém
tc cac giai phap, chinh sach hé tro kip thoi
cac vung bi thién tai, han hén, xam nhap
min, 6 nhiém mai trudng bién; ra soat, bd
sung hoan thién hé théng van ban phap luat
vé moi trudng, ting cuong cong tac thanh
tra, kiém tra va kiém soat viéc bao dam tuan
thu quy dinh vé bao vé méi trudng, tng pho
v6i bién doi khi hau.

Niam 2021 13 nam chuyén tiép sang thuc
hién K¢é hoach phat trién kinh té - x4 hoi giai
doan 5 nam va 10 nam t&i voi cac muc tiéu
va dinh hudéng 16n ma Dai hdi Pang toan
qudc lan thir XIII s& thong qua. Viéc nhan
dién nhirng kho khén, thach thuc cling nhu
nhimng co hoi va dé ra cac giai phap phi hop
dé dua dat nudc vuot qua nhitng khé khan,
tao da phat trién cho giai doan tiép theo co y
nghia hét stic quan trong m

1.

Bo Ké hoach va Pau tu (2020), Bao céo sd 6219-BC/BKHDT ngay 22/9/2020 vé danh
gia tinh hinh thyc hién K& hoach phat trién kinh té - xa hoi nam 2020 va du kién Ké
hoach phat trién kinh té - xa hoi nam 2021.

Bo Ké hoach va Pau tu (2020), Béo céo sé 5738/BC-BKHDT ngay 01/9/2020 tom tit
tinh hinh thyc hién Nghi quyét 01/NQ-CP, tinh hinh kinh té - x hoi thang 8 va 8 thang
nam 2020; tinh hinh thuc hién K& hoach phat trién kinh té - xa hoi nam 2020, du kién Ké

Ngan hang nha nude (2020), Bao cdo sé 15/BC-NHNN ngay 23/9/2020 vé viéc thue hién
cac Nghi quyét cua Quéc hoi vé Ké hoach phat trién kinh té - x3 hoi va Ké hoach Co ciu
lai nén kinh té giai doan 2016-2020, dinh hudéng ndm 2021 cta nganh Ngan hang.

Quédc hdi (2019), Nghi quyét s6 85/2019/QH14 vé Ké hoach phat trién kinh té - x4 hoi

2.
hoach phat trién KT-XH nam 2021.
3.
4.
nam 2020.
5.

Tong cuc Théng ké, Tinh hinh kinh t& - x3 hoi thang 9 va 9 thang nam 2020,
https://www.gso.gov.vn/default.aspx?tabid=621&ItemID=19760.
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Tém tat:

Trong diéu kién khan cép, quyén 1€1p phép, tu phap phai nhuong
cho hanh phap va cac quyén con ngudi bi han ché, nhung ban than
hanh phép ciing phai theo moét trinh tu nhit dinh. Bai viét nay phan
tich co so 1y luan va hanh dong hanh phap trong nhiing diéu kién
nay, cung nhiing dlem chua hoan thi¢n cua phép luat Viét Nam,
nham béo vé quyén ciia nguoi dan trong tinh huong khén cap cua
phong chéng covid-19.

Abstract:

In urgent conditions, the legislative and judicial powers must yield
to the executive, and human rights are restricted, but the executive
itself must follow a certain order. This article provides analysis of
the theoretical basis and the executive action in the urgent
conditions, together with the incomplete points of Vietnamese
laws, in order to protect the people's rights in the emergencies of
covid-19 prevention.

1. Hién phap va tinh trang khin cép
Tinh trang khan cip hay con duoc goi 1a
tinh trang dac biét 1a khai niém da co6 tu lau
va duoc str dung ¢ nhiéu qudc gia dudi moi
ché d6 chinh tri. Trong quéa khu, khai niém
nay biéu hién mét tinh trang quan trong nhét
dinh, tinh trang chién tranh dugc luat phap
¢ nhiéu qudc gia quy dinh. Sau Chién tranh

thé gidi thir hai, tinh trang khan cap duoc
nhiéu qudc gia trén thé giéi ap dung trong
tinh thé hoa binh va da dugc hién dinh. Hién
phép cac nudc sau Chién tranh thé gi6i thi
hai déu bao ham diéu khoan quy dinh quyén
uru tién ctia hanh phép trong truong hop khan
cap. Trong tinh hudng nay, hanh phap thay
1ap phép bang nhiing sic 1énh tuyén bd tinh
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trang bao dong, gidi nghiém hay khan cap
trén mot phan hay toan lanh thé qudc gia'.

Trong truong hop khan cép, vé Iy
thuyét, hanh phap c6 quyén wu tién. Co quan
hanh phdp khong phai thao ludn ma phai
hanh dong trong tinh trang nguy co va cap
bach vi su sinh ton ctia quc gia: ¢6 thé dinh
chi viéc 4p dung moi luat 1€ can tré hanh
dong khan cip, ca luat bao vé quyén loi cia
c4 nhén, véi muc dich bao vé sy ton tai chinh
dang cua quc gia. Trong nhiing truong hop
dac bi¢t, hanh phap ¢6 bon phan bao v¢ su
ton tai ctia quic gia bang bat cir bién phap
nao dé glup cho su sinh ton tai ctia quoc gia
va su van hoi trat tu an ninh déu c6 thé duoc
1am trong tinh trang khan cap, khong thé 1a
nhirng biéu hién ctia su bat hop phap

Hién phép cta Hop chung quoc Hoa Ky
khong deé cap dén van dé khan cap. Nhung
tat ca cac tong thong trong nhung luc quoéce
gia trai qua con khiing hoang déu khang dinh
rang, ho c6 nhitng quyén dung bién phép dic
biét. Tong thong A. Lincoln vao dau tran
Nam Bic phén tranh di ky sic 1énh dinh chi
tat ca cac quyén tu do cong cong va trudc
Nghi vién, 6ng da bi¢n minh hanh dong cua
minh thyc hién trong tinh hinh khan cap
nham giir gin Hién phap va bao vé qudc gia'.

O My, quyén khan cip (emergency
powers) dugc hiéu ¢ hai nghia: i) nhiing
quyén luc dac bi¢t trao cho chinh phu hodc
co quan hanh phéap cho phép dinh chi hi¢u
luc cua cac thu tuc 1ap phap thong thuong
hodc cac trinh tu tu phap. Trong cac nén dan
chu phuong T4y, quyén lyc khan cip nhu
vay thuong duoc kiém soét chit ché boi co
quan lap phap va chi cho phép sur dung trong
mot thoi gian han ché. Tai cac nuége it dan

cha hon, quyén Iyc khan cp thudong duoc
hiéu céc giai doan thit chit quyén luc va tat
ca quyén ty do ctia ngudi dan déu bi dinh
chi; ii). quyén lyc duoc néi rong cho Tong
thdng My theo khoan 2 va 3 Diéu 2 Hién
phap vi tinh khan cip cua tinh hinh, nham
dbi phé véi van dé dang dién ra.

Viéc thuc hién quyén han khan cap co
thé sau d6 duoc hodc khong dugc Toa an tdi
cao xem xét. Trong phan quyét vu Kormatsu
kién Hoa ky (1944), Toa an tdi cao khang
dinh, trong Chién tranh thé gidi tht hai,
Tong thong Franklin D. Roosevenlt da
cudng ché tap trung ngudi My gdc Nhat.
Tuy nhién, Pao luat vé céc quyén tu do cong
dan 1988 da xin 16i cac cong dan nay vi su
dbi xur té bac cia chinh phii va quy dinh
rang, néu con sbéng, cac cong dan nay duoc
dén bu 20.000 d6 la. Nhung trong Phan
quyét Youngstowwn Sheet and Tube Co. v.
Sawyer, Toa 4n tdi cao dd bac bo yéu sach
ctia Tong thong Harry S. Truman doi duoc
trao quyén luc khan cap dé trung dung cac
nha may thép tu nhan nham dam béao sin
luong cua thoi chién. Tong thong co thé lam
hau hét nhitng gi 6ng mudn trong khuén khod
quyén lyc khan cép cho t6i khi bi mot trong
hai quyén luc con lai ngin can. Viéc giam
sat chéo nhu vay glup han ché duoc quyén
han khan cap cuia Téng thong cho téi1 khi nao
quyén lyc d6 dugce coi la can thiét?.

Quyén han khan cép (Emergency
Powers) 1a cac quyén han do chinh quyén
thuc hién trong mot giai doan khan truong,
hoic cac quyén han dugc Qudc hoi trao cho
Tong thong trong mot khoang thoi glan han
ché. Viéc Tong thong ndm nhitng quyén han
can thiét trong cac van dé ddi ngoai da cung

1 Xem: An outline of American History /Lich sir khai quat nudc My, Nxb. Chinh tri qudc gia, Ha Noi nam

2000, tr.192 - 193.

2 Jay M. Shafritz, Tir dién vé Chinh quyén va chinh tri Hoa ky, Nxb. Chinh tri qudc gia Ha Noi nam 2002.
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cap cho Tong théng ngudn lyc trong giai
doan khan truong.

O nuéc Anh giira liic phién loan vio
cudi thé ky 19, Chinh phu - hanh phap da
ky mot loat nhirng sac 1énh dic biét: Peace
Preservation Acts; dén nam 1920, Qubc
hoi Anh di biéu quyét thanh dao luat vé
quyén khan cap (Emergency Power Acts)
nay van con co6 hiéu luc - mot dao luat co
tinh cach thuong truc cho phép Chinh phu
tuyén b tinh trang khan cip trong truong
hop dinh cong.

Diéu 16 Hién phap nim 1958 ciia Phap
qudc quy dinh:

“Khi nao nhitng dinh ché ciia chinh thé

cong hoa, nén doc ldp cua quéc gia, su ven
toan cua lanh thé hay sw thi hanh cdc hiép
woc quéc té bi de doa mét cach tram trong,
truec tiép va sw diéu hanh cia cdc co quan
cong quyén do Hién phdp quy dinh bi dinh
tré, thi Tong thong céng hoa dwoc ban hanh
nhitng bién phap thich vmg sau khi héi y kién
chinh thirc cua Thu twong, cac Chu tich hai
Vién va Héi dong Bdo hién .

Viéc tuyén bd tinh trang khan cap hay
gidi nghiém la su han ché quyen con ngu’0’1
ciia cong dan, vé nguyén tic thudc thim
quyén cua lap phap. Tuy nhién, tinh trang
khén cép la tinh trang dac biét, xay ra rat dot
ngot, vi réng, néu biét trude duoc nhiing
bién ¢6 c6 thé lam phat sinh nhiing tinh trang
ké trén, thi ngudi ta co thé ngin ngira dé
chung khong xay ra. Mot cudc bién loan, hay
mot bién cb tuy nhién nhu 1 lut, bio gio
thuong xay ra bat ngd, néu phai chd ¢ dao
luat ctia 1ap phap ban bé tinh trang khan cip,
gidi nghiém thi chic chan an ninh, sinh
mang ctia nguoi dan khong thé duge bao vé
mot cach kip thoi. Trong diéu kién d6, hanh
phéap phai c6 quyén hanh dong thuc hién

NHA NUGC VA PHAP LUAT

nhitng hanh vi lap phap bang cach ra nhiing
sic luat tuyén bd tinh trang bao dong, gidi
nghiém hay khan truong trén mot phan hay
toan ven lanh tho quc gia.

Tinh trang khan cip va tinh trang gi6i
nghiém: Trong c4 hai tinh trang nay, viéc thu
hep va nhiéu khi con c6 thé dinh chi han viée
ap dung quyén tu do, nhung khong phai la
mot ché do doc tai hop phap, khong kiém
soat, khong gidi han. Day chi 1a 2 dinh ché
ngoai 18 ctia nén phap quyén. So véi tinh
trang khan cip thi tinh trang giéi nghiém
chit ch& hon. Néu ¢ tinh trang khan cip,
chinh quyén van diéu hanh, nhung & tinh
trang giéi nghiém thi chinh quyén dan su
duoc thay bang quan su. Tinh trang bao
dong it trAm trong hon va it nguy hiém hon
tinh trang khan cap. Tinh trang giéi nghiém
1a tinh trang gay git nhat, thuong dugc ban
hanh dé ung phé voi cudc bién loan trong
nudc hodc cudc xam lang tir bén ngoai vao.
Tinh trang khan cép 1a giai phap trung gian
gitra tinh trang binh thuong va tinh trang gioi
nghiém, giai phap 6n hoa hon bang cach
ting cuong quyén han ctia hanh phap - hanh
chinh dé ddi pho véi nguy co cap bach nhu
thién tai, bao lut, dong dét. ..

Tinh trang khan cdp 1a tinh trang cho
phép chinh quyén dung nhimg bién phap dic
biét dé ddi pho véi tinh trang dic biét, nhung
khong phai véi bat cir bién phap nao ciing
duogc 4p dung, ma chi nhimng bién phap can
thiét cho mot tinh thé nhit dinh méi 1a hop
phap. Viéc xac dinh hi¢u luc phap 1y cua tinh
trang khan cip phai c6 tinh thu hep. Dé ting
pho véi tinh thé dic biét, theo quy dinh cua
co quan hanh phap, mot hay nhiéu quyén ty
do cua cong dan, mot hay nhiéu dao luét c6
thé bi dinh chi hodc bi han ché thi hanh. C6
thé tuyén bd tinh trang khan cap trén toan

3 Xem: Tuyén tdp Hién phap cac nude trén thé gigi, Nxb. Pai hoc Qudc gia, Ha Noi nam 2010.

NGHIEN cUU
S6 18 (418) - T9/2020\_ LAP PHAP "



NHA NUGC VA PHAP LUAT

lanh thd qubc gia va ciing c6 thé ap dung
trén mot vung lanh thd hodc vai ving lanh
thd ma an ninh trat ty bi xam pham kha
nghiém trong. Trong nhitng tinh trang nay,
ty do cua con nguodi bi thu hep. Nhiing
quyén thuong bi han ché 1a quyén tu do ngon
luan, tu do hoi hop, tu do di lai, tu do cu tru,
tu do xuét nhap canh, ty do dinh cong... Vi
vdy, trong quyét dinh tuyén bd tinh trang
khan cap phai néu rd.

Tuyén bo tinh trang khan cAp tic 1a dinh
chi viée thyc hién phap ludt, nhat la dinh chi
nhitng quyén lién quan dén quyén con nguoi
va loi ich ctia ngudi dan. Sy tuyén bd cho
phép nhén vién hanh chinh va nhét 1 néi
rong quyen cua nguoi dung dau hanh phap,
¢6 quyén cAm cu trl, cAm giao thong trong
nhiing gid va ving nhat dinh. Trong nhiing
ving nay, hanh phap c6 quyén quyét dinh
noi cu tra cia cong dan, cAm tu do hoi hop,
dong cira nhitng noi cong cong, dinh chi bau
ctr, kiém tra ngudi thuong tra va tam tra
ngay va dém, quyén kiém soat tat ca hodc
mdt sd bao chi, cac phuong tién tu do ngon
luan khac.

Quyén dugc phép thu hep cac quyén
cong dan cua cac co quan hanh phéap khong
1a tuyét ddi, ma phai tuan theo nguyén tic
tuong Gmg voi tinh trang duoc tuyén bd. Hon
nira, cﬁn phai luu ¥, khi quyét dinh tinh trang
khan cap, khong dugc xam pham dbi voi
mot sO quyen tuyet dbi cua nguoi dan. Bo la
cac quyéen du:Uc song cua ngum dan, quyén
khong bi tra tin, quyén bi bat lam no 1¢. Chu
thé ra quyét dinh tinh trang khan cap khong
thé 1ap luan rang quyén d6 cta nguoi dan
khong duoc phap luat quy dinh mét céach ro
rang 1 quyén bat kha xdm pham, ma c6 thé
ap dung nhung han ché dic blet trong tinh
trang khan cép. Chi c6 mot sé it quyén tuyét
d6i (absolute right), tic khong bi gidi han
trong bat ky trudng hop nao, d6 1a quyén
dugc ton trong vé nhan pham (trong d6 bao
gdm quyén khong bi 1am n6 1¢, quyén khong
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bi tra tn va déi XU mét cach tan 4c). Trong
khi do, mot s6 quyén con gay tranh cai, do
13 quyén sdng Va quyén xét xtr cong bang
Ngoai nhitng quyén tuyét ddi, cac quyén con
lai déu co thé bi gi6i han ¢ nhimng muc do
khac nhau.

Viéc thuc hién cac quy dinh nay rat dé
dan hanh phap dén chd lam quyén. Dé tranh
tinh trang nay, Hién phéap cac nudc thuong
yéu cau lap phap phai duoc triéu tap trong
mot thoi gian nhat dinh sau khi quyét dinh
tinh trang khan cip dugc ban hanh, dé phé
chuan sira d6i hodc bai bo. M01 su han ché
quyén con ngudi cia cong dan vé nguyén tic
phai do mét dao luat quy dinh; trong do, luat
an dinh r& pham vi ap dung trong thoi gian
va khong gian. V& nguyén tic, luat d6 phai
do co quan 1ap phéap lam ra va ban hanh.
Nhung vi ¢ trudng hop dic biét, Hién phap
da danh cho co quan hanh phap c6 quyén
ban hanh cic sic 1énh dé tuyén bd tinh trang
gidi nghiém hay khén cap.

Su ban bd nay cling nhu viéc han ché
cac quyén ciia cong dan phai duoc Qudc hoi
xem xét lai dé phé chuin hodc stra ddi hodc
bii bo. Vi vay, Hién phap dan chu thuong
phai quy dinh khoang thoi han nhét dinh ké
tir ngay dugc quyét dinh 1a tinh trang dic
biét, Qudc hoi phai dugc triéu tap hop dé phé
chuén, dinh chi hay bai bo tinh trang dic biét.
2. Cong wéc qudc té vé tinh trang khan cap

Cong wdc qudc té vé cac quyén dan su,
chinh trj (ICCPR) va cac Cong udc khac vé
quyén con ngudi ctia Lién hop qudc ciing co
nhimg quy dinh mang tinh chat chuin muyc
tuong tu. Cong ude qudc té vé nhan quyén
chia cac quyén thanh 2 loai: nhitng quyén bi
gio1 han ap dung (limitation/ restriction
rights) 14 nhitng quyén cho phép qudc gia
thanh vién ap dat mot sé diéu kién cho viée
ap dung, va nhiing quyén khong b1 gioi han
duoc goi la nhitng quyén tuyét 601 (absolute
fights). Didu 4 ciia Cong wdc quic té vé cac



quyén kinh té, xa hoi va van hoa (ICESCR)*
quy dinh, cac qudc gia thanh vién c6 thé dat
ra nhiing gidi han véi cac quyén ghi nhan
trong Cong udc, v6i cac didu kién sau: i)
Nhirng gio1 han phai dugc quy dinh trong
phap luat qudc gia; ii) Nhung gi61 han dat ra
khong trai voi véi ban chat cua cac quyen co
lién quan; iii) Viéc dat ra cac han ché vé
quyén 13 can thiét trong xa hoi dan chu va
nhiam muc dich duy nhét 13 thic day loi ich
chung cta cong dong.

Dé ap dung cac bién phap tam dinh chi
thue hién quyén, Diéu 4 ciia ICCPR doi hoi:

1. Cac bién phap ap dung pha1 thuc su
Xudt phat tir tinh hudng khan cip, do tlnh
hinh bat buoc phai lam dé ctru vén sy séng
con clia quc gia;

ii. Cac bién phap ap dung khong dugc
trai voi nhitng nghia vu khac xuat phat tir
luat phap qudc té, dic biét 1a khong mang
tinh chat phan biét ddi xir vé chung toc, mau
da, ton gido, gidi tinh, ngdn ngir hodc ngudn
gbc dan toc;

iii. Cac qudc gia khong duoc tam dlnh
chi viéc thu:c hién cac quyén sdng, quyén
khong bi tra tan, dbi xtr tan bao, vo nhan dao,
ha nhuc, khong bi bét gilr 1am no 1€, quyén
tu do tu tudng, tin ngudng, ton gido...
(nhitng quyén khong thé tam dinh chi - non-
derogatabe rights);

v. Khi ap dung cac bién phap nay, phai
thong bao ngay cho cac qudc gia thanh vién
khac ctia ICCPR théng qua Tong Thu ky
Lién hop qudc, trong d6 néu 1 nhing bién
phap cu thé da ap dung va thoi gian du dinh
s& chdm dut ép dung cac bi¢n phép nay’.

Vé ban chét, cac quy dinh ké trén la sy
tam dinh chi thuc hién mot s6 quyén dén su,
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chinh tri trong mot thoi gian nhét dinh do bdi
canh khan cip cua qubc gla thong qua céc
bién phap cu thé nhu: thiét quan luat trén ca
nudc hay cho timg dia phuong, khu vuc,
cAm biéu tinh, hoi hop dong nguoi, cdm
hozc han ché hoat dong cua mdt sO co quan
thong tin dai ching, cam di lai vao khu vuc,
cAm xuét nhap canh. Mic du duogc dién dat
khac nhau, cac Cong udc qudc té va cac
Hién phap, vé co ban, thé hién ba triét Iy ctia
viéc gioi han:

Thir nhdt, nguyén tic nay ghi nhan sy
xung dot gitta quyén cua ngudi ndy véi
quyén ctia ngudi khac cling nhu voi loi ich
chung ctia toan xa hoi. Pay la diéu khong thé
tranh khoi vi bao vé pham vi tu do chinh
dang cta nguoi nay cling chinh la su gioi
han ty do ctia nguoi khac.

Thur hai, viéc gio1 han quyén duoc thuc
hién thong qua cac quy pham phap luat dudi
Hién phap.

Thir ba, nguyén tic -nay doi hoi dam bao
tinh can ximg gitra quyén bi han ché véi bao
vé quyén ctia nguoi khac va loi ich chung. Tinh
can xting dugc dam bao cling c6 nghia 1a bién
phap gidi han quyén mang tinh hop hién.

3. Hién phap Viét Nam vé tinh trang
khén cp

Cing giéng nhu hién phap ¢ nhiéu qubc
gia khac Hién phap cua Viét Nam ciing quy
dinh vé tinh trang chién tranh, hoa binh va
tinh trang khan cp. Véan dé chién tranh va
hoa binh thudc tham quyén ctua Qudc hai.
Vén dé khan cép va gidi nghiém thudc tham
quyén cia co thuong truc hoat dong thudng
xuyén ctia Qudc hoi - Uy ban thudng vu Québc
hoi (UBTVQH). Trinh tu cua viéce quyét dinh
va cong bd thudng chia 2 cong doan: cong
doan quyét dinh va cong doan cong bd. Cong

4 Cong udc qubc té vé cac quyén kinh té, xa hoi va vian hoa (International Covenant on Economic, Social and

Cultural Rights- ICESCR).

5 Giéi thiéu Cong ude qudc té vé cac quyén dan sy chinh tri (ICCPR, 1966), Khoa Luét Pai hoc Quic gia Ha

Noi, Nxb. Hong DPtrc nam 2012, tr. 49 - 50.
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doan quyét dinh dugc Hién phap quy dinh
tham quyén cua Qudc hoi hoic UBTVQH.
Cong doan cong bd thude thim quyén cia
nguyén thi quic gia — Chu tich nude.

Diéu 70 Hién phap nim 2013 quy dinh:
Quyét dinh van dé chién tranh va hoa binh;
quy dinh vé tinh trang khan cép, cac bién
phap dac blet khac bao dam quoc phong va
an ninh qudc gia thudc tham quyén cua Qudc
hoi — 1ap phap. Khoan 10 Diéu 74 Hién phap
nim 2013 quy dinh, UBTVQH c6 quyén:
Quyét dinh téng dong vién hodc dong vién
cuc bo; ban bd, bii bo tinh trang khan cap
trong ca nude hodc ¢ ting dia phuong.

Diéu 88 Hién phap nim 2013 vé nhiém
vu cua Chu tich nudc tai khoan 5 quy dinh,
Chu tich nudc, cin ¢t vao nghi quyét cia
Quéc hdi hodc cua UBTVQH, cong bd, bai
bo quyét dinh tuyén b tinh trang chién
tranh; cin ctr vao nghi quyét cia UBTVQH,
ra lénh tong dong vién hodc dong vién cuc
bo, cong bo, bii bo tinh trang khan cép;
trong truong hop UBTVQH khong thé hop
duoc, cong b, bii bo tinh trang khan cip
trong ca nudc hodc ¢ ting dia phuong.

Phéap 1énh cua UBTVQH nam 2000
(Phap 1énh ndm 2000) quy dinh mot cach chi
tiét hon vé trinh trang khan cap. Diéu 2 cta
Phép 1énh nay quy dinh: Theo dé nghi cua
Thu tuéng chinh phu, UBTVQH ra nghi
quyét vé tinh trang khan cip. Trong truong
hop UBTVQH khéng hop, thi theo dé nghi
cua Thu tuéng Chinh phu, Chu tich nudc ra
1énh ban bb tinh trang khan cip.

Piéu 16 ctia Phap 1énh nim 2000 quy
dinh: “Theo dé nghi cua Thu tudng chinh
phu, UBTVQH ra nghi quyét, hoac Chu tich
nudc ra 1énh béi bo tinh trang khan cap, khi
tham hoa da dugc ngan ngura, han ché hoic
khic phuc, dich bénh da dugc chin dung,
hodc dap tat, tinh trang an ninh quéc gia, trat
tu an toan xa hoi da dugc 6n dinh”.

So véi cac qudc gia hién dai, nhitng quy
dinh trén c6 mot s6 diém can ban luan sau day:
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Thir nhadt, tinh trang khan cép 1a tinh
trang bat thuong, khong thé lay cac quy dinh
ctia phap lut binh thuong dé diéu hanh va
quén 1y, ciing nhu ngudi dan khong thé thyuc
hién quyén va ty do ctia minh theo quy dinh
cua phap luat. Tinh trang d6 doi hoi phai co
su g xir nhanh, nén phap luat cac qudc gia
khac thudng wu tién cho nguoi dimg dau
hanh phap - hanh phap thuc quyén. Trong
khi Hién phap hién hanh cua Viét Nam la
Thu tuéng chinh phu, con Chu tich nude
theo quy dinh cta Hién phap la hanh phap
tuong trung, khong truc tlep diéu hanh, chu
yéu 1a chuyén hoa cac quyét dinh cua lap
phap va hanh phap thanh quyét dinh chinh
thirc cia Nha nude.

Theo quy dinh ctia Phéap 1énh ndm 2000,
¢6 2 chi thé quyét dinh tinh trang khan cép:
UBTVQH va Chu tich nudc (Diéu 74). Viée
quy dinh & phin nhiém vu quyén han cua
UBTVQH, cong vdi viéc quy dinh trudce da
chtng to UBTVQH 1a chu thé quan trong
hon. Chu tich nudc chi c6 quyén trong
truong hop ma UBTVQH khong thé hop.
Tuy nhién, viegc UBTVQH tri¢u tap duoc
day du cac thanh vién va ban bac, thao luan
roi dén quyét dinh theo da sé thi kho cho
viéc quyét dinh nhanh dap tng duogc tinh
trang khan cap cua van de.

Thir hai, tinh trang khan c4p 1a tinh trang
tam thoi, cac quyén va loi ich cia nguoi dan
bi gi¢i han, ma quyét dinh cia Nha nuée can
phai nhanh. Dé tranh sy lam dung quyen luc
ctia hanh phép, phap luat nhidu quéc gia quy
dinh khoang thoi gian nhat dinh hanh phap
dugc quyén quyét dinh tinh trang khan cip
va khoang thoi gian nhat dinh phai c6 su phé
chuan cua 1ap phap. Phap luat cta Viét Nam
chua quy dinh nhing * chét ham” quyén luc
nay voi cac chu thé c6 quyén quyét dinh tinh
trang khan cap.

Thir ba, Hlen phap cua Viét Nam chua
phan biét rd quyén tuyét d6i 1a nhimg quyen
khong bi gi6i han va nhitng quyén c6 thé bi
giéi hanm
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Tém tit:

Trong quan hé quéc té, nguyén tiac s dung cong béng va hO’p ly
nguodn nude quoc t€ la nén tang phap ly quan trong nhat c6 vai tro
dinh hinh va phat trién Luat Qudc té vé ngudn nude quoc té dua trén
nen tang chia s¢ cong bang va sit dung hop ly cac nguon nudc xuyen
qudc gia. Sy thiéu vang nguyén tic ndy trong viéc d1eu chinh moi
quan h¢ gilra cac quoc gia trong khai théc, quan ly nguon nuée quoc
te s€ gay ra nhung tac hai khon hrong dbi véi cac quoc g1a trong luu
vuc song quoc t€, dac bi€t 1a cac quoc g1a ¢ ha luu, khi cac quoc gia
nay & vao vi tri yéu the hon nhleu s0 v6i cac qudc gia & ving thugng
Iwu. Viét Nam la quoc gia nam & vi tri dia 1y khong thuén lgi cua luu
vuc song M€ Kong nén phai ganh chiu nhi€u h¢ luy tr sy str dung
khong hop 1y, khong cong bang tai cc nuge ¢ thuorng ngudn. Viée
tim hiéu cac quy dinh cua Phap luat Qudc te Ve ndi dung nguyén tic
su dung cong bang, hop 1y ngudn nude qudc té va van dung nguyén
tac trong khai thac, quan Iy nguon nude song Mé Kong s€ gop phan
giup Viét Nam va cac quoc gia ven luu vue khac tim kiém dugce cac
giai phap hiéu qua hon dé dam bao phat trién bén viing cac lgi ich
tr con sOng nay.

Abstract:

In the international relationship, the principle of equitable and
reasonable utilization of the international watercourses is the most
important legal foundation and plays a role in shaping and
developing the International Law on Water Resources, which is
based on the ground of fair sharing and reasonable utilization of the
transnational water resources. The missing of this principle in
regulating the relationship among the nations in the exploitation and
management of the international water resources will have
immeasurable impacts on the nations in the international river basin,
especially downstream basin nations when they are in a much weaker
position than the upstream basin nations. Vietnam is a geographically
located nation that is not favorable for the storage of the Mekong
River, so it suffers from several difficulties from unreasonable and
inequitable utilization of upstream water sources. Understanding the
provisions of the International Law on the principle of equitable and
reasonable utilization of the international watercourses and the
application of the principle of the exploitation and management of
water resources of the Mekong River will provide a contribution to
helping Vietnam and other nations in the basin in seeking a more
efficient way to secure the benefits of this river.
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1. Nguyén tic sir dung cong bing va hop
1y ngudn nuéc quoc té

“Cong bang” theo giai thich ctia Toa an
cong 1y qubc té Lién hop qudc (ICJ) trong
vu Thém luc dia bién Bic 1a “mot khai niém
phap 1y bit ngudn truc tiép tir tu twdng cong
Iy, Str dung cong bang khong c6 nghia 1a
chia déu tai nguyén hodc chia déu viéc sir
dung va loi ich?. No6i cach khac, binh dang
khong co nghla 12 mdi qudc gia ven ngudn
nudc c¢6 quyén chia sé ngang nhau trong vi¢c
str dung va loi ich cia ngudn nudc cung
khong co nghla 1a s6 lwong nude cia nguon
nuoc qudc té s& duoc chia thanh cac phan
gidng het nhau. Thay Vao d6, mdi qubc gia
ven nguon nudc co quyén str dung va huong
loi tir ngudn nude theo mot cach thie cong
bang. Pham vi quyén ctia mot qudc gia trong
viée str dung cong bang phu thudc vao hoan
canh cu thé cia tig truong hop?. Sir dung
hop 1y bao gébm su phu hop va tinh dén
nhitng nhén t6 nhu sy phat trién kinh té - xa
hoi ctia qudc gia*. Cu thé hon, theo giai thich
ctia Uy ban xdy dung ké hoach va quan ly
ngudn nude thude Hiép hoi ky su xay dung
MY, “sit dung hop Iy la sir dung nude, cd vé
56 lwong va cach thuec, can thiét cho viéc sir
dung kinh té va hiéu qua ma khéng lang pht,

khong lam thiét hai vé Iy dén cdc quoc gia
ven nguéon nede khdc, phiv hop véi loi ich
céng céng va phdt trién bén viing

Theo quy dinh tai Cong udc cua Lién
hop qudc vé Luat str dung cic ngudn nudc
qudc té vao muc dich phi giao théng thuy
nam 1997 (Cong ude Lién hop quoc 1997)
va Cong udc vé bao vé va st dung cac nguon
nude xuyén bién gisi va cac hd qudc té cua
Uy ban Kinh t¢ chiau Au (Céng udc
Hensinki 1992), nguyén tic st dung cong
bang va hop 1y ngudn nude qudc té bao gdm
nhiing ndi dung sau:

Thir nhdt, mot qudc gia ven ngudn nude
duoc st dung va phat trién ngudn nude qubc
té nham muc dich dat duoc viéc st dung tdi
wu va bén virng va loi ich tir viée st dung
d6, c6 tinh dén loi ich cua nhimg qubc gia
ven ngudn nude c6 lién quan, pht hop voi
viéc bao vé day di ngudn nudc. Noi céch
khac trong pham vi lanh tho cua mmh mdi
qudc gia ven nguon nuoc cod quyen duogc su
dung va phat trién ngudn nudc quéc té nham
dat kha nang st dung hiéu qua nhat ngudn
nude vé mat kinh té, tranh sy lang phi, dong
thoti, phai tuan thu nghia vu sau:

Mot la, dam bao kha nang dat dugc loi
ich toi da cho tat ca cac qudc gia ven ngudn

1 Xem: ICJ (1969), North Sea Continental Shelf (Federal Republic of Germany/Denmark), Judgment of 20

February 1969, ICJ Report 1969, para 71.

2 Xem: UN Watercourses Convention, User’s Guide Fact Sheet Series: Number 4 - Equitable and Reasonable
Utilisation, https://www.unwatercoursesconvention.org/documents/UNWC-Fact-Sheet-4-Equitable-and-
Reasonable-Utilisation.pdfm, truy cdp ngay 1//3/2019.

3 Xem: The United Nations Economic Commission for Europe (UNECE) (2013), Guide to Implementing

the Water Convention, p.24;

http://www.unece.org/fileadmin/DAM/env/water/publications/

WAT Guide to implementing_ Convention/ECE_MP.WAT 39 Guide to implementing water conventio

n_small size ENG.pdf, truy cap ngay 1/6/2019.
User’s Guide Fact Sheet Series: Number 4 - Equitable and

4  Xem: UN Watercourses Convention,

Reasonable Utilisation, https://www.unwatercoursesconvention.org/documents/UNWC-Fact-Sheet-4-
Equitable-and-Reasonable-Utilisation.pdfm, truy cap ngay 1//3/2019.
5 Xem: Robert E. Beck, (2004) The Regulated Riparian Model Water Code: Blueprint for Twenty First

Century Water

Management, 25 Wm. & Mary Envtl. L.

& Pol’y Rev. 113;

https://core.ac.uk/download/pdf/73973737.pdf, truy cap ngay 10/4/2019.
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nude va kha nang dap ung 16n nhat c6 the
nhimg nhu cau cla tat ca cac quoc gia nay
trong khi giam dén mirc t6i thiéu nhiing tac
hai hoac nhiing nhu cu khong dat duoc cua
moi bén®. No6i céch khac, viéc str dung ngu@m
nudc cua maot quoc gia khong duoc lam ton
hai dén cic quyén cua qubc gia ven ngudn
nude khac.

Trong vu Kansas v. Colorado’, Toa an
lién bang My da tir chdi yéu cau tro giup ca
bang Kansas nam ¢ ha nguon séng Arkansas
nhiam chdng lai bang Colorado do nhiing
thiét hai dang ké phat sinh tir viéc chuyén
hudng ngudn nudc song vi Toa cho rang, do
1a su st dung cong bang. Toéa nhan thiy
rang, viéc bang Colorado chiém hitu nudc
song Arkansas nham muc dich tudi tiéu da
lam gidm luong nudce chdy vao bang Kansas,
ddng thoi ciing khai hoang nhitng khu vuc
rong 16n tai bang Colorado, bién hang ngan
mau dét thanh nhiing cdnh dong mau mé.
Toa ciing khang dinh rang trong khi tic dong
tor viéc gidm lugng nudc chday vao bang
Kansas di gy thiét hai rd rang dén phan
nudc tai khu vuc thung liing Arkansas &
bang nay thi tic dong dén cac khu vuc 16n
ctia thung liing néu c6 thiét hai 1a rat it. Tuy
nhién, Toa d3 b sung, “ré rang ld, néu su
can kiét cua nuoc song Colorado tié’p tuc
tang thém, sé khong con la sy phdn chia

NHA NUGC VA PHAP LUAT

cong bang loi ich va bang Kansas cé thé yéu
cau su hé tro chéng lai nhitng hanh dong
cua bang Colorado .

Trong vu Gabcikovo-Nagymaros Case,
Toa an da khéng dinh, “hoat dong don
phuong ciia Slovakia khi tién hanh dw dan
trén song Danube cho phép Slovakia (tai
thoi diém @6 la Tiép Khdc) sir dung tir 80 dén
90% nuoc cua dong song xuyén bién gioi vi
loi ich riéng clia nuéce nay, diéu nay da vi
pham quyén co ban cua Hungary trong viéc
chza sé hop Iy va céng bang nguon nudc
quéc té”°. Trude do, trong vu River Oder
case, Toa an thuong truc qudc té di khang
dinh, “loi ich cua cong dé‘ng tai cac dong
séng tau thuyén cé thé qua lai tré thanh co
sG cia mét quyén phdp 1y chung ma noi
dung néi bt ciia quyén ndy la sy binh dang
hodn toan ciia tdt cd cdc quoc gia ven song
trong viéc sur dung toan b dong song va loai
triv bdt ky dac quyén wu dai cia bat ky mot
quoc gia ven séng nao trong moi quan hé véi
nhitng quoc gia khdc”"’.

Hai la, viéc str dung va phat trién ngudn
nude ciia qudc gia phai phu hop véi viée bao
vé day du ngudn nudc. Theo giai thich cia
ILC, biao vé day du khong chi bao gom
nhirng bién phap nhu bao ton, an ninh ma
con bao gdm nhing bién phap kiém soat vé
phuong dién k¥ thuat, thuy vin nhu kiém

6  Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.97.

7  Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.98.

8  Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.98.

9 Xem: Case Concerning the Gabcikovo-Nagymaros Project (Hungary v Slovakia) Judgement of 25
September 1997 (Gabcikovo-Nagymaros Case) [1997] ICJ Reports 1997, 7 at 54, para 78.

10 Xem: River Oder case, Judgement no. 16 (10 September 1929), PCIJ Series A, No. 23, at 5-46.
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soat i lut, 6 nhiém, x6i mon dé giam thiéu
han han va kiém soat xam nhap man'’.
Ngoa1 ra, nghla vu su dung hO’p ly va
cong bang con gan VO’l Van dé phat trién bén
vitng ngudn nudc qubc té. Didu nay di dugc
ghi nhan trong nhiing quy dinh cua Cong
udc UNCE ciing nhu Cong udc cua Lién
hop qubc véi ndi dung: “Ngudn nudc sé
dugc quan ly dé nhiing nhu cAu hién tai duoc
dap (mg ma khong 1am ton han dén viéc dap
ng nhimng nhu cau ciia chinh ho trong tuong
lai” (Dleu 2 Cong woc UNCE) hay “Pdc biét
mot ngudn nude quic té s¢ duoc st dung va
duogc phat trién bai cac qudc gia ngudn nude
v6i tam nhin dé dat duogc viée sir dung t6i uu
va bén vimng loi ich tu do, c6 tinh dén loi ich
ctia cac qudc gia ngudn nudc lién quan, phu
hop voi viée bao vé ddy du ngudn nudc”
(Diéu 5, Cong udc Lién hop qudc 1997). N6i
cach khac, viéc st dung mot ngudn nudc
khong duogc xem xét nhu 13 cong bang mot
cach hop phép neu khéng bén vimg. Do do,
viéc str dung nguon nudc mang lai loi ich tdi
da cho cac quoc gia ven song theo cach
khong phi hop véi viée bao ton ngudn nude
nhu mot tai nguyén thién nhién s€ khong dép
g tiéu chuan dé duoc coi 13 str dung cong
bang va hop 1y. Vi thé, van dé st dung hop
1y va cong bang khong chi dugc ap dung dé
diéu chinh cac Vén dé lién quan dén s6 luong
hay phan bd ngudn nudc ma con lién quan
dén chét luong cua nguon nudc quoc 1812,
Thir hai, cic qubc gia ven ngudn nude

sir dung, phat trién va bao vé ngudn nudc
quéc té theo mot cach thirc hop 1y va cong
bang. Noi dung ctia nghia vu nay 13, su hop
tac giita cac qudc gia ven ngudn nudc, thong
qua sy tham gia, trén co s cong bang va hop
1y vao viéc tién hanh nhiing bién phap, hoat
dong nham dat duoc viée st dung toi uu
ngudn nudc qudc té, phu hop véi viée bao
vé day du ngudn nude qudc té nhu thuc hién
cac bién phap phong chéng li lut, cac
chuong trinh glam thiéu 6 nhiém, 1ap ké
hoach giam thiéu han han, chong X01 mon,
diéu tiét dong chay, bao vé cong trinh thuy
loi, bao vé moi truong..."
2. Cac yéu to anh huéng dén viée sir dung
hop Iy va cong bing ngudn nuée quoc té

Theo quy dinh tai Piéu 6 Cong wéc Lién
hop qubc nam 1997, viéc st dung nguodn
nude hop 1y va cong bang can tinh dén tat ca
cac yéu tb va hoan canh sau:

- Yéu té dia ly, thiiy vén, thiiy hoc, sinh
thdi va nhitng nhén t6 tw nhién khac

Theo giai thich cua ILC, yéu to d1a ly
bao gdm pham Vi cua nguon nuoc quoc te
trong lanh thd cua mdi ngudn nudc; yéu td
thuy van lién quan dén sy mé ta va lap ban
dd cac vung nude cua dong nudc; yéu tb
thuy hoc hen quan den cac tinh chét cua
nudc, bao gom ca ngudn nude va sy phan bo
cua nudc; yéu to hé sinh thai nhén manh dén
kha ning tac dong d6i voi su can bang sinh
thai cia ngudn nude qudc té c6 lién quan dén
viéc danh gia sy cong bang trong viéc st

11  Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.98.

12 Xem: The United Nations Economic Commission for Europe (UNECE) (2013), Guide to Implementing

the Water Convention, p.23;

http://www.unece.org/fileadmin/DAM/env/water/publications/
WAT Guide to implementing Convention/ECE_MP.

WAT 39 Guide to_implementing water

convention_small size ENG.pdf, truy cép ngay 1/6/2019.

13 Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.97.
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dung ngudn nudc'®. Noi cach khac, nhiing
yéu té tu nhién c6 kha niang phi hop theo
tiéu chi nay bao gém, d6 dai mat tién song;
pham vi ctua khu vyuc thoat nude nam trong
lanh thd cua cac qudc gia luu vuc va sy phan
bd ctia nude vao dong chay tai cac qudc gia
luu vuc song'.

- Mt tién séng

Thuec tién cho théy, mat tién song hiém
khi duoc vién dan nhu mét co sé dé xac dinh
mdt ché do cong béng cho viéc sur dung cua
mot dong séng qudc té. Trong truong hop
song Colorado chay qua Mexico chi c6 100
ddm, it hon 10% so véi chiéu dai dam 1.300
ddm cua cé song, do do, chiéu dai cua dong
song chay qua cac lanh tho twong ng cua
Mexico va My khong dugc coi la co s cho
viéc phan bo cac ving nuéce theo Hiép ude
1944 lién quan dén viéc str dung cac ving
nudce cua song Colorado va song Tijuana va
Rio Grande'®. Mot vi du nira lién quan dén
tru’()’ng hop song Nile chay qua lanh tho cta
9 quic gla Dbi v6i phan song Nile chay qua
14nh thd Sudan va Ai Cap, nam 1992, Vuong
qudc Anh va Ai Cap da ky thoa thuén vé viée
st dung song Nile cho muc dich tudi tiéu voi
ty 16 phan bo 13 1:12 nghiéng vé Ai Cap; sau
khi Sudan gianh doc 1ap, cac diéu khoan nay
da duogc thoa thuan lai véi ty 1 phan bo méi
1a 1:3 nghiéng vé Ai Cap. Tuy nhién, trong
c4 hai 1an thoa thuan nay, chiéu dai mit tién
song cua cac bén khong duoc dé cap dén nhu
mot yéu td lién quan. Néi cach khéac, “mat

NHA NUGC VA PHAP LUAT

tién séng c6 thé duogc tinh dén trong qua
trinh thiét lap mot ché do cong béng cho viéc
st dung cac ngudn nude qudc té, nhung chi
1a mot yéu to dé diéu chinh sy phan bo”"7.

- Khu vuc thodt nuwoc

Yéu t tht hai 1a pham vi cua khu vuc
thoat nuéc trong lanh thd cua cac quoc gia
lru vue song. Trong vu tranh chap Narmada,
bang Madhya Pradesh yéu sach m¢ rong luu
vuc song dén 97.59%. Toa di dua ra y kién
rang nhitng nhu cau kinh té, x hoi cua cac
bén 1a cac nhan t6 quan trong nhit dé xem
xét va trén co sé do, két luan rang bang
Gujarat dugc huong 37.59%, bang Madhya
Pradesh huong 62.41% ngudn nudc. Tuy
nhién, trén co s& xem xét luu vuc song cling
nhu 4p dung cic tiéu chuan khac, Toa da
phan chia lai ty 1& nay 1a 33% thudc vé
Gujarat va 67% thudc vé Madhya Pradesh.
Cu thé, Toa da tuyén rang: “Cdan phdi tinh
dén khu viee thodt nude cia Gujarat la 180
dam vuong (00: 53%) va Madhya Pradesh
33,150 diam vudng (97,59%) dé phéin bo
nguon niede trong triueong hop cu thé nay "%,

- Sw phén bé ciia nuwéc

Trong vu tranh chap Narmada, Toa da
khang dinh rang cho di sy phan b6 ciia nudc
it c6 sy quan trong bang nhirng nhu cau kinh
té, x4 hoi nhung yéu t6 nay ciing can phéi
tinh dén trong qua tr1nh phan bd nguoén
nude. Trén thuc té, mot sd quoc gia cling da
vién dan dén yéu t6 su phan b6 ctia nude nhu
truong hop nam 1956, Tho Nhi Ky di khang

14 Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.101.

15 Xem: Owen Mcintyre (2007), Environmental protection of international watercourses under international

law, Ashgate Publishing Limited, England, p.180.

16 Xem: C. J. Meyers, ‘The Colorado Basin’, in Garretson et al., supra, n. 45, at 486.

17 Xem: Ministry of Irrigation of the Sudan, The Nile Waters Question (Khartoum, 1955), at 43.

18 Xem: Narmada Water dispute tribunal, Report of the Narmada Water Disputes Tribunal, vol. 1, at 66-9;
http://cwe.gov.in/sites/default/filessNARMADA%20WATER%20DISPUTES%20TRIBUNAL-VOL-

ILpdf.
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dinh cac quyén ciia minh ddi véi song Nile
trén co s6 60% dong chay cua song Nile
phan bd trén lanh thd nudce nay. Tuy nhién,
trong nhidu trudng hop, yéu tb nay di bi bo
qua hodc bo qua phan 16n. Chang han, mic
du khong ¢ su phan bo dang ké dong chay
song Nile trén 1anh thd Ai Cap nhung nudc
nay ciing duoc phan bo ¥ ngudn nudc'®.

- Nhu céu kinh té, xa hdi ciia cdc quéc
gia ven nguén nwéc cé lién quan

Nhu cau kinh té, x4 hoi ctia qudc gia ven
ngudn nudce lién quan da duoc tinh dén nhu
mot yéu td trong viée st dung ngudn nudc
cong bang trong nhiéu phan quyét cua cac
co quan tai phan qudc gia. Toa trong tai
trong vu tranh chdp Krishna, Narmada déu
tuyén bd “Sw can thiét trong viéc chuyén
dong nuede sang mot heu viee khdc c6 thé la
yéu té lién quan trong viéc phin bé cong
bang”?. Ciing trong vu tranh chap Krishna,
Toa da danh cho bang Andhra Pradesh véi
dan sd it hon va dat khong thé tudi duoc mot
ty 1& phan bd nudc cao hon vi nhu cau kinh
té cua nudce nay phu thudc cao vao ngudn
nude do.

- Sw phu thufc cia din chung vao
nguon nwdc quoc té

Theo giai thich ciia Uy ban phap luat
quéc té (ILC), yéu t6 “su phu thudc ctia dan
chtng vao ngudn nude qubc t&” lién quan
dén quy mé cta dan chiing ciing nhu mirc d6
phu thudc cta dan chung vao ngudn nudc
qudc té'. Toa trong tai trong vu tranh chap

nuéc Narmada di khing dinh rang: “Ddn
chiing ciia cdc quoc gia phu thude vao viéc
cung cdp nude va mire dé ciia sw phu thugc
nay la mét yéu t6 lién quan . Két luan tuong
tu cling duoc Toa dua ra trong vu tranh chap
nuée Krishana. Trong vu tranh chap nuée
song Atuel gilta hai tinh La Pampa va
Mendoza, Toa 4n ti cao Argentina da chi ra
rang 100.000 ngudi dan tai tinh Mendoza
gan nhu phy thudc hoan toan vao nén nong
nghiép, do d6, phu thudc vao ngudn nudc
song Atuel trong khi chi c6 3.024 ngudi dan
tai tinh La Pampa hudng loi ich tir ngudn
nude ndy. Pay 1a mot trong nhitng 1y do dé
Toa tuyén 100% ngudn nudc song Atuel
thudc vé tinh Mendoza.

Mic du Cong uée cua Lién hop qudc
hay Quy tic Helsinki déu khong dé cap dén
khia canh str dung nao sé dugc uu tién hon
nhung thuc tién cac qubc gia va thyc tién
hoat dong ctia cic co quan tu phap cho thay,
nhitng nhu cAu co ban xéac dinh, dic biét la
sir dung nudc dé udng va nhitng muc dich
dan sinh khac ctia nguoi dan s€ dugce uu tién.
Toa an lién bang My da khang dinh, “si
dung nwéc dé uong va ding cho nhitng muc
dich dan sinh khac la viéc sw dung cao nhat
nguon nuwée”. Cac didu udc My ky két ciing
¢6 cach tiép can tuong ty. Ching han Diéu
3 Hiép dinh gitra My va Mexico vé viéc str
dung nudc cua song Colorado va Tijuana va
Rio Grande d3 ghi nhan nhitng yéu cau wu
tién bao gom: (1) ding cho dan sinh va do

19 Xem: M. R. Lowi, Water and Power: The Politics of a Scarce Resource in the Jordan River Basin
(Cambridge University Press, Cambridge, 1993), at 71.

20 Xem: Krishna Water dispute tribunal, Report of the Krishna Water Disputes Tribunal, vol. 2, at 138;
http://mowr.gov.in/sites/default/files/ KWDTReport9718468760.pdf; Narmada Water dispute tribunal,

Report of the Narmada Water Disputes

Tribunal, wvol. 1, at

66-9; http://cwc.gov.in/

sites/default/files/NARMADA%20WATER %20DISPUTES%20TRIBUNAL-VOL-III.pdf.

21 Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.101.
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thi; (2) nong nghi€p va du trit; (3) nang
luong dién; (4) dung cho cong nghi¢p. Toa
trong tai trong vu tranh chap nudc Krishana
da nhan manh, “viéc sir dung nuoc aé uéng,
cho cac viéc nha va gia suc dwoc xem nhuw
viéc sit dung hang dau ma nhitng viéc sir
dung khdc déu la phat sinh”?, Tda trong tai
trong vu tranh chip nuéc Narmada ciing
tuyén bd: “Véi khi hdu nong va khé can ciia
An D, nén kinh té chii yéu la néng nghiép
Vi 75% ddn s6 phu thudc vao néng nghiép
dé kiém song va thuc té la khéng cé gi thay
thé cho nude trong viéc twoi tiéu, do do, viéc
st dung nudc dé twdi tiéu ciia Narmada sé
dwoc wu tién hon so voi viéc su dung nudc
dé lam thiy dién trong bat ky trwong hop
xung dot nao gitta hai muc dich sir dung ™.

- Kha néng sin sang thay thé, so sdnh
gid tri cua viéc sw dung hién tai voi viéc sw
dung da dwoc lén ké hoach cu thé

Yéu td nay lién quan dén sy phu thudc
ctia mdi qubc gia, hodc lién quan dén nhiing
nhu cau thiét yéu cua con ngudi hodc nhu
cau kinh té va xa hoi, d6 1a kha ning sin co
clia cac nguodn thay thé dbi vai mot quoc gia
dé ngam dinh rang, qudc gia do it phu thudc
hon quéc gia ma nhu cau ngudn nude ctia ho
khong thé duoc dap timg boi cac ngudn khac.
Uy ban tudi tiéu An Do di thira nhan: “Cé
nhiéu trwong hop khi phdi lwa chon giiva sir
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dung miede nham myc dich twéi tiéu hay lam
thuy dién, viéc can nhdc khong chi dva trén
nhitng yéu t6 kinh té ma con trén co sé thira
nhan thye té rcing, twdi tiéu chi cé thé thuc
hién bang viéc sir dung nguon nudc trong
khi ndng lwong c6 thé dwoc tao ra tir nhitng
nguén khdc nhw than da, gas, dau’*.

Binh luan cua ILC da giai thich, kha
ning thay thé khéng chi dem lai nhirng
ngudn cung cp nude khac ma con 1a nhimg
hinh thtrc khac khong lién quan dén viée sir
dung nudc, dap tng duoc nhitng nhu cau st
dung nudc, vi du cac ngué)n nang luong hoac
phuong tién giao thong thay thé?. Trong vu
tranh chap nudc Narmada, Toa trong tai da
bac bo yéu cau cua bang Gujarat dbi véi
nguén nudc phuc vu cho muc dich tuoi tiéu
khu vuc Mahi do khu vuc nay da duoc tuoi
tiéu hodc da dugc 1én ké hoach tudi tidu boi
nudce song Mahi2®, Trong vu tranh chip nudc
Krishna, Toa trong tai cling bac bo 1ap luan
ctia bang Maharashtra va bang Mysore rang,
bang Andhra Pradesh c6 thé dap ung nhiing
nhu cdu cua minh bang cach lam tréch
hudng dong nude cua song Godavari; boi vi,
tai thoi diém do, viéc lam tréch huong cua
song Godavari chi don thuan 1a mot kha
nang rat nho do sy chia sé ctia bang Andhra
Pradesh ddi voi nude song Krishna khong
thé giam dugc?’.

22 Xem: Krishna Water dispute tribunal, Report of the Krishna Water Disputes Tribunal, vol. 2, at 138;
http://mowr.gov.in/sites/default/files/ KWDTReport9718468760.pdf

23  Xem: Narmada Water dispute tribunal, Report of the Narmada Water Disputes Tribunal, vol. 1, at 66-9;
http://cwc.gov.in/sites/default/files/NARMADA%20WATER%20DISPUTES%20TRIBUNAL-VOL-

[I.pdf.
24 Xem: Narmada Water dispute tribunal, tldd.

25 Xem: International Law Commission (1994), Draft articles on the law of the non-navigational uses of
international watercourses and commentaries thereto and resolution on transboundary confined
groundwater, Yearbook of the International Law Commission, 1994, vol. II, Part Two, p.101.

26 Xem: Narmada Water dispute tribunal, Report of the Narmada Water Disputes Tribunal, vol. 1, at 66-9;
http://cwe.gov.in/sites/default/files/NARMADA%20WATER%20DISPUTES%20TRIBUNAL-VOL-IILpdf.

27 Xem: Krishna Water dispute tribunal, Report of the Krishna Water Disputes Tribunal, vol. 2, at 138;
http://mowr.gov.in/sites/default/files/  KWDTReport9718468760.pdf.
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Ngoai nhitng yéu td trén, Cong ude Lién
hop qubc nam 1997 con quy dinh mot sé yéu
t6 khac anh huong dén viéc sir dung cong
bang, hop 1y ngudn nude qudc té bao gdm
tac dong cua viéc st dung hodc sé sur dung
d6i voi qudc gia ngudn nude khac; viée st
dung hién tai va trong twong lai ngudn nudc;
bao ton, bao vé, phat trién va sir dung kinh
té ngudn nude va nhing chi phi thuc hién
nhirng hoat dong nay.

3. Sir dung cong bang va hop 1y nguon
nuée song Mé Kong va mot sé van dé dit
ra d6i véi Viét Nam

Séng Mé Kéng bat ngudn tir Cao
nguyén Tay Tang ¢ Trung Qudc kéo dai
khoang 4900 km qua sau qudc gia bao gdm
Trung Quéc, Myanmar, Thai Lan, Lao,
Campuchia va Vi¢t Nam, va chdy ra Bién
Poéng. Luu vuc song Mé Kong co tong dién
tich 795.000 km2, tir luu vuc phia dong cua
cao nguyén Tay Tang cho dén ving chau tho
Mé Koéng. Phan ha nguon cua luu vuc Mé
Kong nam ¢ cac qudc gia Dong Nam A véi
ty 18 tai cac qudc gia lan lugt 1a Lao (25%),
Thai Lan (23%), Campuchia (20%), Viét
Nam (8%) va Myanmar (3%), chiém tong
50 79% luu vue Mé Kong trong khi 21% con
lai - thugng ngudn luu vuc, hay con goi la
lru vue Lancang - ndam ¢ Trung Qudc. Luu
vuc song Mé Kong (LMB) bao gom mdt loat
cac vung dia ly va khi hau, tao ra nguén tai
nguyén thién nhién da dang va phong phu.
Trung binh mdi gidy c6 15.000 m3 nudc
chdy vao song Mé Kong tir nhiing luu vuc
xung quanh, lvong nude di dé cung cap nhu
cau hang ngay cho 100.000 ngudi. Ngoai ra,

luu vuc con chua dung vo sb cac vung dat
ngap nudc, dong vai trdo quan trong trong
viéc hd trg sinh ké cua nguoi dan dia
phuong, cung cip méi trudng san xuit cho
néng nghiép, nudi trong thuy san, danh bat
thuy san, thuy san phi cd va doanh thu du
lich cling nhu mang lai nhitng l¢i ich gidn
tiép quan trong khong kém nhu giam thiéu
1T lut, tr&r nude va xir Iy nude thai®®. Khoang
80% trong s6 hon 70 tridu nguoi séng trong
LMB phy thudc truc tiép vao song Mé Kong
dé 1ay thic an. Ngoai ra, khu vyc thity san
nodi dia 16n nhat c6 gia tri kinh té khoang 17
ty d6 la My mdi nam chiém ba phan trim
tong san pham quéc nodi cua khu vuc.

Tir dau nhitg ndm 2000 dén nay, mot
s6 lugng 10n cac dap thuy dién di duoc xay
dung trén séng Mé Kong, thé hién qua cac
bang thong ké sau: (Xem Hinh 1)

Mang ludi day dac cac dap da gy ra
nhiing tac dong tiéu cuc sau déi voi cac qudc
gia ¢ ha ngudn, trong d6 c6 Viét Nam.

Thir nhdt, d6i v6i nong nghiép. Pong
bang song Ctru Long ¢ phia Tay Nam Viét
Nam, noi song Mé Kong tiép can trudc khi
d6 vao Bién Pong 1a ving trong lta, hoa qua
va thuy san lon nhét & Viét Nam. Mdi nam,
song Mé Kong chuyén vé ving dong bang
song Ctru Long (PBSCL) khoang 450 - 475
ty mét khoi nudc, tai theo khoang 160 triéu
tan phu sa trong d6 luong mua tai chd &
DBSCL chi chiém 11% s6 d6*. Nuée & luu
vuc Mé Kong it thi nuéc & DPBSCL it, kéo
theo dinh Iii thap vao khoang gitra thang 10
o DBSCL va xadm nhap man sau vao khoang
thang 3 duong lich, sau Tét Nguyén Pan. Vi

28 Xem: http://www.mrcmekong.org/mekong-basin/, truy cap ngay 5/10/2019.

29 Xem:
nuoc_83347.html.
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Hinh 1: Hién trang cac dap thuy dién trén song Mé Kong

Hién trang cac dap thuy dién luu vue song Mekong

Hoan thanh

Du kign xay dung

Dang xay dung

De xuat xay dung

Hily bé

0

50

100

vay, muc nudc & PBSCL phu thudc 16n vao
lugng nuéc tir phia trén chay vé*°. Nhimng
nam gan day, thiy dién trén dong chinh séng
Mé Kong dugc xay dung day dic. Trung
Quédc, Lao va Campuchia da quy hoach hon
20 dap thuy dién, trong d6 Trung Quéc di
xdy duoc 8 dap ¢ thuong ngudn, Lao va
Campuchia c6 ké hoach xay 11 dap ¢ ha
ngudn. Gan day nhat, Lao tuyén bd xay dung
dap Pak Beng - dap thuy dién 1on thir ba, sau
hai dap Xayaburi va Don Sahong, bat chap
su phan dbi tir phia cac nudc thudc tiéu ving
song Mé Kong. Lién tuc nhiéu nam qua, khu
vuc dong bang song Ctru Long hiu nhu
khong c6 1ii. Mot sb doan song Mé Kong
kho can day ngay ca trong mua mua. Theo

30
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Ngudn: CGIGAR, cip nhdt thing 372018

nghién ctru cua T6 chirc Mekong Freedom
Network (Thai Lan), 8 dap thuy dién chin
ngang song Mé Kong (Lan Thuong) trén dat
Trung Qudc da giit lai tong cong hon 40 ty
mét khéi nude cho cac muyc dich phat dién,
tudi tiéu..., lam thay d6i dong chay. Bén
canh do, cac chuyén gia chi ra 3 nguyén
nhan chinh khién myc nudc song Mé Kong
¢ Thai Lan, Lao, Campuchia va Viét Nam
xubng thap ky luc la: lrong mua nim nay
giam; dap Canh Hong (Trung Qudc) xa it
nuoc; dap Xayaburi ¢ Lao hoat dong. Bao
céo ctia Uy hoi song Mé Kong®! chi ra rang,
néu ca 3 cong trinh thiy dién cta Lao:
Xayaburi, Don Sahong, Pak Beng di vao
hoat dong, thi tong luong dong chay s& giam

Xem: Dinh Tuyén (2019), Nudc song Mé Koéng thap ky luc, Bién Hb nhiéu chd tro dy, de doa PBSCL;

https://thanhnien.vn/thoi-su/nuoc-song-me-kong-thap-ky-luc-bien-ho-nhieu-cho-tro-day-de-doa-dbscl-

1104042.html, truy cap ngay 2/11/2019.
Xem:
nuoc_83347.html.

31

http://congan.com.vn/vu-an/phong-su/dong-bang-song-cuu-long-bao-dong-ve-an-ninh-nguon-
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Hinh 2: Phin b6 nhirng dap 16m trén song Mé Kong

mm Under construction
mm Planned

Tonle Sap Lake is the
| freshwater lake
in heast Asia and
provides more than
half of Cambodia’s
total fish catch,

Nguén: International Rivers
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6,2%/thang, xadm nhap trén song xam nhap
min trén song Tién, song Hau 1an sau vao tir
2,8-3,8 km. Va vodi vién canh khong xa, khi
ca chudi 11 dap thuy dién hoat dong thi tong
lugng dong chay s& giam hon 27%/thang,
xam nhdp méan s€ vao sau trén song Tién,
song Hau khoang tur 10-18 km. Hon nfra,
nudc ngot co thé s& bi suy thoai va trd thanh
mot van dé ngay cang buc xuc do phat trién
thuy dién trén song Mé Kong. Trong Bao
c4o nam 2010, Uy hoi song Mé Koéng cho
rang, su phat trién trong cong nghiép, nong
nghiép va thiry dién di bat dau anh huong
dén chat lugng nude ngot & song Mé Kong™.

Cho dén nay, nudc ngot 0 song Me Kong
thuong duoc coi 1a ngudn cung cap nuéc
ngot khong bi 6 nhiém. Vi du, chat lugng
nudc ¢ ha luu song S€ San 1a mot trong
nhitng nhanh chinh cia song Mé Kong da bi
duc hon boi sy gia tang x61 16 bo song hon
trude khi dap Yali dugce xdy dung trén nhanh
song nay. Viét Nam nam ¢ ha ngudn, noi
song Mé Kong chay qua trudc khi di vao
Bién Pong. Nhu vay, qudc gia phai d6i mit
vO1 nguy co cao bi nudc duc “khong sach”
tir thuong nguon®. Chat luong nudc song &
ddng bang song Ciru Long tdi t& hon co thé
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lam gidm ndng suét cua trai cdy hodc gao.
Bén canh dé, cac dap thuong ngudn & Trung
Quéc da giir lai 30% phu sa, dap xay trén
dong chinh cua Lao va Campuchia s€ chan
khoang 5% nira®. It nhat 50% dat canh tac
& PBSCL sé bi tac dong do mat phu sa va
dinh dudng tir cac cong trinh thuy dién’’.
Néu tinh thém tac dong bac thang cua 11
cong trinh thay dién dong chinh ¢ ha ngudn
luu vue song va cia céc cong trinh thuy dién
dong nhanh séng Mé Kong, tong lugng phu
sa bun cat hang nam giam tGi 80%?3°. Tinh
todn so b9, tac dong tich Iy cua du an thuy
dién trén dong chinh cung vdi cac bac thang
thity dién dong chinh song Mé Kong c6 thé
lam giam tir 6-10% ngudn chat dinh dudng
(dam va lan) cho BPBSCL. Theo d6, nang
sut cay trong duoc du bao s& giam tir 0,6-1
tan/ha’’.

Thir hai, 36i v6i hoat dong nghé ca, gia
tri thuong mai cta céc loai cé trén luu vuc
song Mé Kong thuong duoc chia thanh “ca
den”, loai ca sinh séng ¢ ving nudc ndng,
¢6 luong 6 xy thap, di chuyén cham va “ca
trang”, loai ¢4 sinh sdng ¢ ving nudc sau,
du 6 xy, di chuyén nhanh3. V& co ban, c6 ba
loai méi truong sdng ctia ca & song Mé Kong

32 Xem: MRC (Mekong River Commission), 2003. State of the Basin Report: 2003. Mekong River

Commission, Phnom Penh

33 Xem: DPd Diéu Linh (2018), “Tac dong cua phat trién thuy dién Mé Kong dén an ninh luong thuc ¢ Viét

Nam”, Tap chi Cong thuong, s6 5, tr. 28-40.
34 Xem:
1211310.html.

https://thanhnien.vn/the-gioi/dap-thuy-dien-trung-quoc-gay-han-ha-luu-song-me-kong-

35

36
37

38

Xem: . International Centre for Environmental Management (ICEM) 2010a, Strategic Environmental
Assessment of Hydropower on the Mekong Mainstream, <http://www.mrcmekong.org/assets/
Publications/Consultations/SEA-Hydropower/SEA-FR-summary-13oct.pdf>.

Xem: https://thanhnien.vn/the-gioi/dap-thuy-dien-trung-quoc-gay-han-ha-luu-song-me-kong-1211310.html.
Xem: Bo Tai nguyén va Moi truong (2018), “Nghién curu tac dong ciia cac cong trinh thiy dién trén dong
chinh song Mekong”.

Xem: MRC (Mekong River Commission), 2003. State of the Basin Report: 2003. Mekong River
Commission, Phnom Penh.
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gém: (i) dong song, bao gdm tit ca cac
nhanh chinh, dong song ¢ khu vuc nude 1
chinh va ho Tonle Sap, tat ca chiém 30% san
luong danh bt tw nhién; (ii) cac ving nude
mua bén ngoai khu vic dong bang séng hinh
thanh do nuéc 1, bao gdm chu yéu 1a rudng
lta & cac khu vuc trude ddy trong trot thinh
thoang bi ngap 50cm va chiém 66% san
lwong danh bt ty nhién; va (iii) cac khu vuc
nudce rong 16n bén ngoai khu vue nude 14,
bao gdm kénh, hd chira chiém 4% san luong
d4nh bt tu nhién®.

Theo mét nghién ciru ciia Uy hoi song
Mé Kéng, viéc phat trién thuy dién dén nim
2040 — bao gém ca mot sb dap ‘16n’ cua
Trung Qudc dang dugc xdy dung hodc da
duoc 1én ké hoach — s& dan t6i trix luong ca
s& giam 40-80%, trong d6, 40% loai c4 trang
& Viét Nam va 37% & Campuchia s& “rat dé
bi ton thuong hoac bi de doa” boi cac dap
thiy dién o thuong ngudn. Cac dap thiy
dién chan 16i di va ting thoi gian di lai cia
tau, tao ra cac rao can vat Iy bd sung cho qua
trinh di cu cua ca*. Co6 khoang 70% ca di
cu doc theo song Mé Kong, di chuyén giira
cac vung thuong luu va ha luu, gitta sinh
canh bién va nudc ngot, va giita cac nhanh
ctia song Mé Kong va ving dong bang ngap
nudc!!. Cac dap thuy dién sé de doa lam gian
doan viéc di cu cua ca dén dong bang song
Ctu Long. Cé da tron, di cu tur thugng luu

song Mé Kong, chiém khoang 70% ca c6 gia
tri kinh té cao nhat ¢ Viét Nam va loai ca nay
s& bi méc ket hoan toan sau khi xay dung cac
dap dé xudt trén ca dong chinh va cac nhanh
ciia song Mé Kong*. S6 liéu cua Uy hoi
Séng Mé Kong (MRC) cho thiy binh quan
san lugng danh bét trén song Mé Kong hang
nam 13 hon 2 triéu tin véi tri gia hang chuc
ti USD*®. Vi quy mo trén, mot khi thuy san
bi anh hudng thi toan bd chudi thire an cua
ca hé sinh thai bi tic dong din dén nhiéu hé
luy khon luong d6i véi cong dong dan cu
khong chi & PBSCL ma con & cac nudc
thuong nguon.

Xét & goc d6 nguyén tic s dung cong
bang va hop 1y ngudn nude qubc té, hanh vi
xay dung cac dap thuy dién gay anh hudng
bat lgi dén quyén ciia cac qubc gia khac nhu
Vi¢t Nam hay Thai Lan 1a vi pham nguyén
tac nay. Vi vay, Viét Nam co thé sur dung linh
hoat céc bién phap chinh tri, ngoai giao,
phap 1y voi nhiéu kénh va cap do khac nhau
dé giai quyét cac tranh chap lién quan dén
hoat dong xay dung cac dap thuy dién trén
song Mé Kong nham bao vé loi ich cua
minh. Do chi ¢6 4 trong tong s6 6 qudc gia
noi song Mé Kong chay qua la thanh vién
ctia Uy hoi song Mé Kong nén chi c6 thé ap
dung co ché giai quyét tranh chap theo quy
dinh tai Hiép dinh song Mé Kong dé giai
quyét tranh chép lién quan dén nhimng qubc

39 Xem: MRC (Mekong River Commission), 2003. State of the Basin Report: 2003. Mekong River

Commission, Phnom Penh.

40 Xem: The Ministry of Natural Resources and Environment (2015), Study on the Impacts of Mainstream
Hydropower on the Mekong River, <https://mekongeye.com/wp-content/uploads/sites/2/2016/04/MDS-

Final-Project-Report-Eng.pdf>.

41 Xem: Piesse, M (2016), Livelihood and food security on the Mekong River, Strategic Analysis Paper,
<https://sydney.edu.au/arts/ciss/downloads/CISS Food Security Policy Report.pdf>.

42  Xem: The Ministry of Natural Resources and Environment (2015), Study on the Impacts of Mainstream
Hydropower on the Mekong River, <https://mekongeye.com/wp-content/uploads/sites/2/2016/04/MDS-

Final-Project-Report-Eng.pdf>.
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gia nay. Cu thé, d6i voi Lao, Campuchia hay
Thai Lan, theo quy dinh tai Dicu 34 Hiép
dinh song Mé Kong, Viét Nam c6 thé dua vu
viéc ra trude Uy ban song Mé Kong; trong
truong hop Uy ban khong giai quyét duoc
trong thoi gian hop 1y, tranh chéap s& dugc
chuyén dén cho Chinh phu cac bén dé giai
quyét bang dam phan thong qua cac kénh
ngoai giao. Pdi véi Trung Quée, vi nude nay
khong phai thanh vién cua Uy hoi song Mé
Koéng nén can ap dung co ché giai quyét
tranh chap quéc té theo ludt qubc té chung
dé giai quyét. Trong viéc giai quyét cac tranh
chap no6i chung, Viét Nam ludn chu truong
giai quyét mau thuin thong qua thuong
luong hoa binh trén co sé ton trong ddc lap,
cht quyén, toan ven lanh tho, phu hop véi
luat phap quéc té. Tuy nhién, khong nén coi
thwong luwong 13 bién phap duy nhit dé giai
quyét tranh chap. Thuc té cho thiy, dam
phan tryc tiép chi thuc sy hiéu qua trong
truong hop cac bén thuc su thién chi va ton
trong 1an nhau ciing nhu tén trong nhirng
quy tic chung cua luat phap qubc té. Do do,
Viét Nam can str dung nhiéu bién phap khac
nhau dé giai quyét tranh chap:

Mot la, cung v61 hoat dong dam phan
tryc tiép, can sir dung cac kénh ngoai giao
v6i nhiéu cap do khac nhau, dic biét 1 thong
qua ASEAN va stir dung cac bién phap ngoai
giao tap thé cung voi nhimg qudc gia cling
bi anh hudng tir dap thuy dién nhu Thai Lan
va Campuchia dé tao ra strc ép, budc cac
quéc gia vi pham chdm dut viée tiép tuc xay
dung céac dap thuy dién.

Hai la, tiép tuc chu dong, da dang hoa,
da phuong héa cac mdi quan hé qudc té;

NHA NUGC VA PHAP LUAT

tang cuong tién hanh nhimg hoat dong hop
tac thuc chat v6i cac qudc gia khac trong khu
vyc va trén thé giéi, nham tranh thu t6i da
“ngoai lyc”, tir d0, tao diéu kién ting cuong
“thé” va “luc” ctia Viét Nam trong qua trinh
giai quyét tranh chap.

Ba la, bén canh nhiing bién phap chinh
tri, ngoai giao nhu trén, viéc sir dung cac
bién phap giai quyét tranh chap thong qua
céc co quan tai phan qudc té ciing can dugc
tinh dén.

Ngoai nhitng bién phéap giai quyét tranh
chap néu trén, Viét Nam can ting cuong chi
dong dua ra sang kién va thuc day cac thanh
vién con lai trong Uy hoi song Mé Kong b
sung nhiing ndi dung phéap ly trong Hiép
dinh song Mé Kong nham tao ra mot khuén
khé phap 1y hoan thién hon cho hoat dong
hop tac. Cu thé, cho dén nay, Hi¢p dinh song
Mé Kong chi ghi nhan diéu khoan vé tham
van va thong bao trong truong hop xay ra
tinh huéng khan cip ma khong quy dinh vé
tham van khi mot qudc gia ven song tién
hanh xdy dung céc du an, cong trinh nhu quy
dinh tai Hiép dinh vé str dung ngudn nudc
quéc té vao cac muc dich phi hang hai cua
Lién hop qudc nim 1997 (UN Watercourse).
Mit khac, trong sb cac qudc gia ma song Mé
Kéng chay qua, dén nay méi co Viét Nam
tham gia Cong udc trén cta Lién hop quc*
nén khong thé ap dung nhitng quy dinh vé
thong bao va tham van theo Cong udc dbi
v6i nhitng qubc gia khong phai 1a thanh
vién. Do d6, can thiét phai bo sung quy dinh
vé nghia vu phai thong bao va tham van trudc
khi tién hanh xay dung bat ky mot du 4n nao
cho tit ca cac qudc gia thanh vién con lai cua

43 Xem: MRC (Mekong River Commission), 2003. State of the Basin Report: 2003. Mekong River

Commission, Phnom Penh.
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Hiép dinh ciing nhu thong bao cho Uy hoi
song Mé Kong. Noi dung thong bao can bao
g6m nhiing dir liéu va thong tin ki thuat cia
du an, bao gdm ca két qua danh gia tac dong
moi trudng dé tao diéu kién cho cac qudc gia
va Uy hoi song Mé Kong danh gid vé nhiing
hoat dong du dinh tién hanh. Trong truong
hop c6 y kién phan dbi, can trao cho Uy hoi
quyén tién hanh diéu tra vé dy 4n va dua ra
két luan chinh thirc vé viéc du an ¢ vi pham
nguyén tic st dung cong béng, hop ly, anh
huong dén sy phat trién bén Vll’l’lg ngudn nudc
song Mé Kong hay khong. Két luan diéu tra
ctia Uy hoi can c6 gia tri phap 1y bat bude ddi
v6i cac thanh vién va quéc gia s& khong dugc
tién hanh dy an néu Uy hoi két luan du an cd
anh huong bat loi dang ké dbi vai cac qudc
gia ven song khac, vi pham nguyén tic st
dung cong bang va hop 1y.

Bén canh do, Viét Nam ciling can chu
dong hon nira trong tdng cudong hop tadc quan
1y tai nguyén nudc véi cac qudc gia ven song
M¢é Kong khac, dac bi¢t 1a Trung Quéc va
Lao. Pdi véi Trung Qudc, can phai xay dung
co ché hop tac song phuong; trong do, tap
trung vao co ché phdi hop, trao d6i va tham
vén thong tin nhim x4y dung hé théng quan
ly thong tin va dir ligu théng nhét, phuc vu
cho thu thap, xtr ly, phan tich va chia sé cac
dir liéu khi tuwong thuy van cung nhiing
thong tin li€n quan khac, dac biét 1a thong
tin vé nhirg anh hudng trudc mat va lau dai
ctia phat trién thuy dién thuong ngudn.

bPéi voi Lao, can xay dung chién luoc
hop tac hiéu qua véi Lao trong phat trién
nang lugng. Lao hién tai khong c6 mot quy
hoach phat trién thity dién, ciing nhu khong
c6 mOt muc tiéu vé doanh thu va san luong
dién can san xuét; viéc phat trién thuy dién
& Lao gan nhu hoan toan bi chi phdi boi cac
nha dau tu nudc ngoai. Cac hop dong xay
dung dap thuy dién tai Lao cang ngay cang
it dan khi Thai Lan c6 thé sé khong mua dién
tir Lo nita do ho ¢6 thé mua tir Myanmar,
noi ¢6 tiém nang phat trién thay dién cao gap
nam lan Lao. Trung Quéc dang du thira ning
luc san xuat dién va dang tim kiém kha nang
xuat khau dién. Campuchia 1a mot thi truong
twong ddi nhé va d c6 kha nang ty cung cap
80% nhu cau dién cua minh. Tir ndm 2015
dén nay, Viét Nam da chuyén tir qudc gia
xuat khau sang nhap khau nang lugng nham
dap tng 3% nhu cau nang luong tai tao so
cap (thuy dién) va ty 1¢ nhap khau nay co thé
1én dén 24%, tham chi 44% vao nam 2030,
Viét Nam c6 thé gia tang vi¢c mua dién tu
Lao, tir d6, dua ra céc diéu kién dé dam bao
cac dap thuy dién c6 nguy co gay ra tac dong
tiéu cuc toi Pong bang Song Ciru Long s&
khong dugc xay dung*. Pong thoi, Viét
Nam cling nén tang cuong cac du an hop tac
quan 1y ngudn nude song Mé Kong véi Lao,
trong do, tap trung vio van dé thuy dién
nham trao d6i thong tin, tham vén va thong
nhét cac v kién trong viéc lya chon cac khu
vuc xay dung dap thuy dién m

44 Xem: https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg no=XXVII-12&chapter=

27&clang=_en, truy cap ngay 22/11/2019.
45 Xem: Lan Nhi (2017), Viét Nam

ngay cang

nhap khau nhiéu ning luong;

https://www.thesaigontimes.vn/165355/Viet-Nam-ngay-cang-nhap-khau-nhieu-nang-luong.html, truy cép

ngay 22/11/2019.

46 Xem: Brian Eyler (2019), “Két ndi luu vuc song MeKong”, tai liéu Hoi thao Quy hoach téng thé sur dung

nuéc — nang luong tai Ha ngudn song Mé Kong, t6 chirc

ngay 30/62019 tai Ha

Noi.http://nature.org.vn/vn/wp-content/uploads/2017/07/280717 _1.Stimson-Policy-mix.pdf
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Tém tit:

Theo dé nghi cua Chinh phu, Luét Giao thong dudng bo duoc tach
thanh hai luét la: Luat Giao thong dudng bo (stra doi) va Luat Bao
dam an toan giao th()ng duong bo. Cung v6i do, tham quyén cap giay
phép lai xe mo t6 va giay phép 1ai xe 6 t6 dugc chuyén tr B§ Giao
thong van tai sang B6 Cong an. Hai du 4n Luat nay sé& duoc Qudc hoi
thao luan tai Ky hop thu 10 Quoc hoi khoa 14. Trong pham vi bai viét
nay, tac gia ban vé sy can thiét tach Luat Giao thong duong bo thanh
Luat giao thong duong bd (stra d01) va Ludt Bao dam an toan giao
thong du(mg b, va viée chuyén tham quyén cap gidy phép 1ai xe mo
to va gidy phép lai xe 0 t6 tir Bo Giao thong van tai sang B Cong an.

Abstract:

Upon the petition of the Government, the Law on Road Traffic shall
be divided into two specific laws: the Law on Road Traffic (amended)
and the Law on Road Traffic Safety. The authority to grant the driving
licenses for motorcycle and the driving licenses for vehicles shall be
transferred from the Ministry of Transport to the Ministry of Public
Security. The two specific laws shall be discussed by the National
Assembly at the 10th session of the 14th National Assembly. Within
this article, the author discusses the need to separate the Law on Road
Traffic into the Law on Road Traffic (amended) and the Law on Road
Traffic Safety, and the transfer of authority to grant the driving
licenses for motorcycle and the driving licenses for vehicles shall be
transferred from the Ministry of Transport to the Ministry of Public
Security.

1. V& viéc tach Luét Giao thong duwong bd
thanh Luat Giao thong duwong bd (sitra
d6i) va Luit Bao dam an toan giao thong
dwong bo

Thir nhat, thut ngit “Giao thong dudng
b6”, vé ban chat, 1a mot thé thong nhat boi
b6n thanh t6: (1) Két cdu ha ting (hé thong
duong bd); (2) Phuong tién giao thong
duong bo; (3) Nguoi didu khién phuong tién
giao thong duong b va nguoi tham gia giao

thong dudng bo; (4) Quy tic giao thong
duong bo. Tinh thdng nhat ciia bon thanh t6
néu trén thé hién & viée c4 nhan con nguoi
tham gia giao thong voi tu cach 1a nguoi
diéu khién phuong tién giao thong dudng bd
hoac 1a nguoi di bd trén long dudng (theo
quy tic do co quan nha nudc ¢ thim quyén
ban hanh) mot cach co trat tu dé bao dam an
toan giao thong duong bd. Néu tach cac
thanh t6 néu trén ra khoi thé thong nhat (giao
thong duong bg), thi:
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+ Két cau ha tang giao thong duong bd
chi con la nhiing cong trinh giao thong
duong bo, 1a nhimng phan dién tich dat ndi
lién hodc duoc két ndi boi cac cay clu va
trén d6 khong c6 cac cong trinh kién trac
(nhu nha ctra, cay cbi);

+ Phuong tién giao thong dudng b chi
1a nhiing tai san c6 cau tao vat chat co thé di
chuyen duge theo su diéu khién cia con
nguoi;

+ Nguoi diéu khién phuong tién giao
thong duong bo va nguodi tham gia giao
thong duong bd chi la nhitng cd nhan con
nguoi noéi chung;

+ Quy tic giao thong duong bo chi 1a
nhiing quy dinh chung chung trén gidy ma
khong co d6i tuong tac dong.

Do vay, c¢6 thé khang dinh 13, chi khi nao
con ngudi diéu kién mot phuong tién giao
thong duong bd cu thé hodc con nguoi di bo
trén duong giao thong duong bd (tham gia
giao thong dudng bo) theo quy tic do phap
luat quy dinh m&i xuat hién khai niém “Giao
thong duong bd”. Hay noéi cach khac, “Quy
tac giao thong duong bo” 1a mot thanh td
khong thé tach roi khai niém “Giao thong
duong bd” va 1a mot trong bdn yéu td bao
dam muc dich “trat tu, an toan giao thong
duong bo”.

Thir hai, Luat Giao thong duong bo la
mot ludt chuyén nganh diéu chinh linh vuc
giao thong dudng bd. Vi tinh chét 1a luat
diéu chinh linh vuc giao thong duong bd nén
pham vi diéu chinh cta Luit Giao thong
duong bo bao gom: (1) Quy dinh vé két cau
ha ting; (2) Quy dinh vé phuong tién giao
thong dudng bo; (3) Quy dinh vé ngudi diéu
khién phuong tién giao thong duong bd va
nguoi tham gia giao thong duong bg; (4)
Quy tac giao thong dudng bo. Vi vay, co thé
no6i rang, két cdu ha tang, phuong tién giao
thong duong bo, nguoi diéu khién phuong
tién giao thong duong bo, ngudi tham gia
giao thong duong b va quy tac giao thong
duong bo 14 bdn ché dinh cin ban nam trong
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mot thé thong nhat cta Luat Giao thong
duong bo.

Bén canh d6, nhu dé cap ¢ trén, “trat tu,
an toan giao thong duong bd” 1a muc dich
cua viéc ban hanh Luat Giao thong dudng
bd, do vay, khéng phdi la doi twong diéu
chinh cua Ludt Giao thong dwong bo hay
Luat Bdo dam trdt tw an toan giao thong
dwong bo.

Ngoai ra, khong thé tach “quy tic giao
thong duong bo” ra khoi Luat Giao thong
duong bo. Néu tach “quy tic giao thong
duong bd” ra khoi Luat Giao thong duong bo
dé xay dung Luat Bdo dam trat tu an toan giao
thong duong bd, thi s€ dan t4i hai hé luy:

+ Mot Ia, Hé thong dudng bo chi con 1a
nhitng “cong trinh giao thong duong bd”. Do
d6, vé mat quan 1y nha nudc, “cong trinh
giao thong duong bo” khong con thude tham
quyén quan ly cua B Giao thong van tai ma
thudc tham quyén quan ly cua By Xay dung.
Vi logic nay va néu ti€p tuc tach céc luat
(Luat Hang khong, Luat Giao thong duong
thuy, Luat Puong sét. . .) thanh hai luat: mdt
quy dinh vé két cu ha tang; mot quy dinh
vé bao dam trat ty an toan giao thong duong
hang khong, duong thiy, dudng sét. .. thi co
1€ phai bo “Bo Giao thong van tai”;

+ Hai la, pha v& két cau cia Luat Giao
thong duong bo nhu 1a mot thé thong nhat
cua bon ché dinh: (1) K&t cau ha tang; (2)
Phuong tién giao thong duong bo; (3) Nguoi
diéu khién phuong tién giao thong dudng bo
va nguoi tham gia giao thong duong bg; (4)
Quy tic giao thong dudng bo.

Tur nhitng phan tich trén, ching t6i cho

rang, khéng nén tich Ludt Giao théng
duong bo thanh Ludt Giao thong duwong bg
(sita doi) va Ludt Bdo dim an toan giao
thong dwong bg.
2. V& viéc chuyén thAm quyén cép gidy
phép 14i xe mo to va gidy phép lai xe 6 to
dwoc chuyén tir B) Giao thong vén tai
sang B§ Cong an

C6 thé noéi rang, day 1a mot chinh sach
16n, rat can dugc danh gia tac dong. Tuy



nhién, Bio cdo danh gia trong ho so ciia hai
du an Luat Giao thong dudng bo (sita doi)
va Luat Bao dam an toan giao thong duong
b6 lai khong day du va thiéu khach quan.

Xuét phat tir quan diém chi dao tai Nghi
quyét s 17-NQ/TW ngay 01/8/2007 cta
Ban chap hanh Trung wong Pang “Vé day
manh cai cach hanh chinh, nang cao hiéu
lue, hiu qua quan ly cua B6 may nha nudc”
mot van dé rat can duoc quan tam 1a chmh
sach néu trén c6 phu hop véi quan diém cua
bang hay khong. Theo chung t61, cau tra 161
la “khong”, bai 1€:

Thit nhdt, theo quy dinh ctia Nghi quyét
s6 17-NQ/TW ngay 01/8/2007, mét trong
nhitng nhi¢ém vy, gidi phap cai cach hanh
chinh, nang cao hiéu luc, hi€u qua quan ly
ciia BO may nha nuéc 1a “Péi véi mét s6
nhiém vu thuéc Bé Quéc phong, Bé Cong an
c6 i diéu kién dan sw héa thi chuyén cho
cdc bé khéng thudce linh viee quoc phong, an
ninh quan ly nham tdp trung hon nhiém vu
xdy dung quan doi, cong an cach mang,
chinh quy, tinh nhué, tung buwoc hién dai.
Viéc thue hién chu truwong nay phai bao dam
than trong, chat ché va hiéu qua”;

Thir hai, thuc té tir ndm 1995, nhiém vu
quan 1y viéc cip gidy phép lai xe di chuyén
tor B Cong an sang B§ Giao thong van tai.
Vige thue hién nhiém vu quan ly viéc cap
glay phep lai xe cua B4 Giao thong van tai
ve€ co ban la 6 on mic di van con mot s6 han
ché nhu: cap gidy phép lai xe gia, chat luong
dao tao chua cao... va can co bién phap khac
phuc. Bén canh d6, néu chuyén viéc cap gidy
phép lai xe da tor B Giao thong van tai sang
Bo Cong an s& dan dén tinh trang “vira d4
bong, vira thoi coi”. Luc luong Cong an vira
cap gidy phép 1ai xe mo to va gidy phép lai
xe 6 to vira thuc hién nhiém vu 13 kiém tra,
phat hién va xtr Iy vi pham phép luat.

BAN VE DU AN LUAT

Thir ba, néu chuyen tham quyén cap
gidy phép 1ai xe mo t6 va gidy phép 1ai xe 6
to tor Bo Giao thong vén tai sang Bo Cong
an s& dan toi mot sb hé luy rat lon 1a 1ang phi
(khong phil hop voi nguyén tic xdy dung,
ban hanh vén ban quy pham phép luét) “Béo
dam tinh kha thi, tiét ki¢m...” (khoan 4 bi¢u
5 Luat Ban hanh van ban quy pham phép
luat). Theo do, trén ca nudc s€ co6 463 co s¢
dao tao lai xe mo t0, 339 co sd dao tao lai xe
0 t6 dang duoc xa hoi hoa phai dung hoat
dong va hon 2000 can b, cong churc (trong
d6 c6 600 can b, cong churc quan 1y va 1700
cong chirc, vién chic sat hach lai xe)' mét
viéc. Viéc nay con kéo theo sé lugng 16n
phuong tién, co sé hudn luyén phai chuyén
d6i muc dich sir dung. Pong thoi, Bo Cong
an sé& phai bd sung bién ghé, t6 chic bo may
va ngan sach tuong tu d€ thyc hién viéc dao
tao lai xe.

Thir tw, néu vi 1y do c6 tinh trang cip
gié}{ phép lai xe gia ma phai chuyén thé;n
quyén cap gidy phép lai xe mo td va giay
phép 14i xe 6 t6 tir BO Giao thong van tai
sang Bo Cong an, thi cling can phai xem xét
chuyén thadm quyén cip Bang cir nhan tur co
s& dao tao sang BO Cong an vi thuc té co
bang ctr nhan gia. Cung voi loglc nay thi
phai chuyén tham quyen dao tao va cap glay
phép 1ai may bay dbi véi phi cong, 1ai tau
duong sat va lai tau thuy sang cho B6 Cong
an. Diéu nay vira khong bao dam tinh kha thi
vira khong bao dam tinh hop ly.

Pé khic phuc tinh trang cap gidy phap
lai xe gla chét luong dao tao chua cao ma
khong can phai chuyén thim quyén cip gidy
phep lai xe tir Bo Giao thong van tai sang Bo
Cong an, ching t6i dé nghi sita doi Ludt
Giao théng dwong bé theo huéng bé sung
quy dinh: Pai dién Cong an nhan dan la
thanh phan bdt budc cia Hoi dong thi sdt
hach, cap Gidy phap ldi xe ®

1 Cong vin s6 4380/TCDBVN-PCTT ngay 30/6/2020 ciia Tong cuc dugng b Viét Nam vé viéc bao céo danh
gia cac nodi dung lién quan dén dy thao Luat Giao thong dudng bd (stra d6i) va du thao Luat Bao dam trat

tu an toan giao thong dudng bo.
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1. V& cac tinh tiét giam nhe trach nhi¢m
hanh chinh

Luat Xu ly vi pham hanh chinh
(XLVPHC) hién hanh khong dua ra khai
niém vé tinh tiét giam nhe trach nhiém hanh
chinh ma chi quy dinh cac truong hop dugce
xem la tinh tiét giam nhe trach nhiém hanh
chinh. Theo chiing toi, tinh tiét giam nhe
trach nhiém hanh chinh 13 nhiing tinh tiét
gan véi chu thé vi pham, lién quan dén viéc
xtr Iy vi pham hanh chinh, c6 y nghia giam
b6t tinh nguy hiém cua hanh vi, hodc phan
anh kha nang gidao duc phong ngtra vi pham
ctia chu thé, dang dugce hudng mirc xir phat
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of a number of provisions under this draft Law

nhe hon so véi truong hop tuong ty ma
khong c6 tinh tiét giam nhe.

Céc tinh tiét gidm nhe trach nhiém hanh
chinh dugc quy dinh tai Diéu 9 Luat
XLVPHC (tir khoan 1 dén khoan 7). Ngoai
ra, cOn c6 céc tinh tiét gidm nhe khac do
Chinh phu quy dinh (theo quy dinh cua
khoan 8). Mac du Du thao Luat stra ddi, bd
sung mot s6 dicu cua Luat Xir Iy vi pham
hanh chinh nam 2012 (Du thao Luat) khong
stra d6i ndi dung nay, nhung theo tac gia,
Diéu 9 Luat XLVPHC niam 2012 can dugc
stra d6i ¢ diém sau day:



Theo quy dinh cua khoan 5 Diéu 9 Luat
XLVPHC, nguoi vi pham hanh chinh 1a phu
nit mang thai, ngudi gia yéu, ngudi c6 bénh
hoiac khuyét tat 1am han ché kha nang nhan
thirc hodc kha nang diéu khién hanh vi cua
minh dugc xem 12 mot trong nhiing tinh tiét
giam nhe trach nhi€ém hanh chinh. Quy dinh
nay mang tinh nhan van, thé hién quan diém
nhan dao ctia Nha nudc dbi voi nhitng nguoi
¢6 dic diém riéng vé nhan than khién cho ho
gap phai kho khan hon so véi nguoi binh
thuong trong cudc sébng hang ngay. Tuy
nhién, quy dinh “ngudi gia yéu” va “nguoi
c6 bénh hoic khuyét tat 1am han ché kha
ning nhan thic hodc kha ning diéu khién
hanh vi ctia minh” chua rd rang. Trudc hét,
vé tinh tiét “nguoi giél yéu”, theo tinh than
cua quy dlnh nay, can dugc hleu rang mot
nguoi néu duogc huong tinh tiét giam nhe
trach nhi€ém hanh chinh khi ho c¢6 hanh vi vi
pham hanh chinh can phai linh hoi du 2 yéu
td “gia” va “yéu”. Néu chi gia ma khong
yéu, n6i cach khac ngudi do gia nhung khoe
manh thi khong dugc 4p dung tinh tiét nay.
Nhu vy, quy dinh nay s& dan dén su khong
théng nhét trong xtr Iy hanh vi vi pham hanh
chinh. Pé bao dam sy thdng nhét trong ap
dung phap luat, can quy dinh cu thé do tudi
d6i véi ngudi vi pham hanh chinh dugc
huong tinh tiét giam nhe 13 du 70 tudi. Quy
dinh nay ciing bao dam thong nhat véi diém
o khoan 1 Piéu 51 Bo luat Hinh sy nim
2015, theo d6 nguoi pham tdi 1a nguoi da 70
tudi tro 1én duge xem 1a mot trong cac tinh
tiét giam nhe trach nhiém hinh su.

Tinh tiét “nguoi co6 bénh hoac khuyét tat
lam han ché kha nang nhan thirc hoac kha
ning diéu khién hanh vi ctia minh”. Theo
quy dinh nay, mot nguoi mudn duoc hudng
tinh tiét gidm nhe trach nhi€ém hanh chinh
khi ho thyc hién hanh vi vi pham hanh chinh
phai linh hoi 2 diéu kién: “cé bénh, hodc
khuyét tat” va viéc “co bénh hoac khuyét
tat” d6 phai ddn dén hé¢ qua 14 “lam han ché
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kha nang nhan thuc hodc kha ning diéu
khién hanh vi ctia minh”. Nhu vay, ngudi co
bénh (du c6 bénh ning hay nhe, bénh thong
thudng hay nan y), nguoi khuyét tat (du o
murc d§ nao) ma minh man khong bi han ché
vé nhan thirc va kha niang diéu khién hanh vi
cua minh, hodc 1a ngugc lai nguoi khong cé
bénh, nguoi khong khuyét tit ma do nguyén
nhan bam sinh hodc nguyén nhin khéc
(khong phai do khuyét tat hoic do bénh) dan
dén viéc “lam han ché kha ning nhan thirc
hoic kha nang diéu khién hanh vi ciia minh”
thi déu khong phai 1a d6i twong ap dung cta
khoan 5 Piéu 9. Quy dinh nay ciing khong
that sy rd rang, gy tranh cii trong thuc tién
ap dung phap luat xur 1y vi pham hanh chinh.
Ngoai ra, theo tac gia, tinh tiét giam nhe
trach nhiém hanh chinh tai khoan 5 can dugc
mo rong hon ddi voi mot s6 déi tuong khac
nhu thuong binh, cha, me, vo, ché)ng cua liét
s, nham thé hién su tri 4n v6i ngudi ¢ cong
va giam bot ndi dau cua ho, hodc 1a d6i vai
ngudi nude ngoai 1an dau tién dén Viét Nam
vi pham lan dau dé thé hién thai do mén
khach va xay dung hinh anh cia dat nudc
trong mét ban bé quc té.

T nhitng phan tich trén, tac gia dé xuat
stra d6i khoan 5 Diéu 9 Luat XLVPHC nhu
sau:

“S. Ngwoi vi pham hanh chinh la phu nir
mang thai, nguoi di 70 tuéi tré 1én, nguoi
c6 bénh ndng, bénh nan y, nguoi khuyét tdt,
nguoi bi han ché kha nang nhdn thirc hodc
kha nang diéu khién hanh vi cia minh,
thwong binh, cha me, vo, chéng cua liét sy,
nguwoi nweée ngodi lan ddu tién dén Viét Nam
vi pham lan dau”.

Bén canh d6, do vi¢c ap dung trach
nhiém hanh chinh mot mat la dé trung phat
c4 nhan, t6 chirc vi pham hanh chinh, mat
khéc con mang y nghia gido duc phong ngtra
vi pham. Vi vy, mot quyét dinh xir phat phai
bao dam dung phép ludt, chinh xac, cong
bang, hop Iy méi co tac dung gido duc phong
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ngira. Dé bao dam cong bang va hop 1y, can
bd sung vao khoan 5 Piéu 9 Luat XLVPHC
mot s tinh tiét giam nhe mai theo hudng
sau day:

+ Vi pham hanh chinh trong truong hop
vueot qua gioi han phong vé chinh dang.

Pay 1a trudng hop ma chi thé kho xac
dinh dugc hanh vi dugc phép hanh dong voi
viéc vugt qua ranh gidi cua phong vé chinh
dang.

+ Vi pham hanh chinh trong truong hop
vieot qud yéu cau ciia tinh thé cap thiét.

Ciing twong ty nhu trén, chu thé kho xac
dinh dugc ranh giéi dugce phép hanh dong véi
viéc vuot qua ranh gidi ctia tinh thé cap thiét.

+ Vi pham hanh chinh trong truong hop
bi kich dong vé tinh than do hanh vi trdi
phap ludt cua nguoi co lién quan.

Trong trudng hop nay, chi thé khé kiém
ché hanh vi ctia minh do 18i ctia ngudi khac
(vi du, gy thuong tich cho ngudi khac
nhung chua dén murc xur 1y hinh su do bi nan
nhan lang ma chui boi).

2. B6 sung céc hinh thirc xir phat méi

Trong qua trinh trién khai thi hanh Luat
XLVPHC nim 2012, nhiéu y kién dé nghi
bd sung hinh thire xir phat tuée vinh vién
quyén str dung gidy phép lai xe dé xur Iy dbi
v6i cac hanh vi vi pham quy dinh vé sir dung
ruou, bia, ma tay khi diéu khién phuong tién
trong linh vyuc an toan giao thong.

Trong qua trinh xay dung Dy thdo Luat
nay c6 02 loai y kién khac nhau lién quan
dén véan dé nay:

Loai y kién thir nhdt cho rang, can thiét
phai bd sung hinh thtc xir phat tude vinh
vién quyén sir dung gidy phép lai xe trong
Duy thao Luat dé dap tmg yéu cau thuc tién'.

Loai ¥ kién thir hai cho rang, khong nhat

tri bo sung mot s6 hinh thie xtr phat méi
trong Dy thao Luat, vi day la vén dé réat 16n,
lién quan tryc tiép dén quyén con nguoi,
quyén cong dan da dugc Hién phap quy
dinh, do vay, can duoc tiép tuc nghién cuu
mot cach k¥ ludng, c6 danh gia tac dong cu
thé dé bd sung khi xdy dung Luat méi thay
thé Luat XLVPHC nam 2012; trong diéu
kién chi sra d6i mot sé diéu cua Luat
XLVPHC nam 2012 nhu hi¢n nay thi viéc
b6 sung quy dinh néu trén 1a chua phu hop*

Chung t6i cho ra‘ing, quan diém thtr nhat
cing c6 nhirng yéu t6 hop ly (mac du khong
thé 4p dung ngay tai thoi diém nay):

Mot la, thyc tién cho thay, tinh trang say
ruou, bia l4i xe gdy ra nhiéu vu tai nan tham
khdc, thuong tAm trong thoi gian qua 1a van
nan gay buc xtic trong xa hdi. Viéc ap dung
mirc xtr phat theo quy dinh ctia Nghi dinh s6
46/2016/ND-CP cua Chinh phu la chua thoa
dang, chua di sirc rin de. Tl thoi diém Nghi
dinh s6 100/2019/ND-CP ¢6 hiéu luc ting
murc phat tién va ting thoi han tude gidy
phép 1ai xe 1én tir 22 dén 24 thang thi tinh
trang l4i xe khi trong mau c6 ndng do con di
giam han.

Hai la, khoan 2 Diéu 14 Hién phap nam
2013 quy dinh: “quyen con ngudi, quyén
cong dan chi ¢6 thé bi han che theo quy dinh
cua luat trong truong hop can thiét vi 1y do
quoc phong, an ninh qudc gia, trat tu, an toan
xa hoi, dao duc xa hoi, strc khoe cia cong
ddng”. Vi vay, dé bao dam an toan tinh
mang, suc khoe cua cong dong thi hoan toan
¢ thé han ché “quyén con ngudi, quyén
cong dan” cua nguoi vi pham.

Ba la, kinh nghiém cua cac nudc cho
thiy, l4i xe trong tinh trang say ruou bi xir
ly rat nghiém. Nhiéu nuéc quy dinh viéc 1ai
xe trong tinh trang say rugu la hanh vi to1i

1 Xem Du thao trinh Uy ban thuong vu Qudc hoi tai phién hop thir 42, ngay 10/2/2020.
2 Duy thao trinh Uy ban thudng vu Qudc hoi tai phién hop thir 42, ngay 10/2/2020.
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pham. Néu giy hau qua dic biét nghiém
trong c6 thé bi phat ti dén chung than. Pong
thoi, nhidu nude quy dinh lai xe trong trang
thai say rugu bi tudc gidy phép vinh vién®.

Vé quan diém thtr hai, chiing t6i chia sé
mot phan quan diém nay, viée tude bang vinh
vién can phai cin nhéc. Tuy nhién, theo quy
dinh hién nay, viéc tudc gidy phép lai xe véi
thoi han tir 22 dén 24 thang 1a khong that su
pht hop. Boi 18, néu ting muc phat tién ddi
v6i hanh vi 141 xe trong trang thai c6 ndng do
con ma gitr nguyén thoi han tudc gidy phép
thi chua du ste ngan chan hién tuong nay. Dé
xtr ly, ngdn chén loai hanh vi vi pham nay
can phai ap dung dong thoi ca hai bién phap
vira tang mirc phat tién va vura tang thoi han
tudc quyén st dung gidy phép 1ai xe. Trong
diéu kién kinh te thi truong co su phan hoa
gidu nghéo sau sic gitra cac tang 16p dan cu
trong xa hoi, hinh thic xtr phat tién c6 tac
dung rin de rat khac nhau d6i v6i nhirng
ngudi c6 diéu kién kinh té khong gidng nhau.
Miic phat tién c6 thé 1a qua 16n ddi v6i ngudi
nghéo nhung lai khong 16n ddi voi ngudi co
diéu kién vé kinh té. Vi vay, chung t6i cho
rang, bén canh ting hinh thirc xir phat tién
can phai tang thoi han tudc gidy phép 1ai xe
so voi quy dinh hién hanh. Viéc tang thoi han
tude gidy phep lai xe co kha nang ran de nhu
nhau d6i voi ca nguoi giau lan nguoi nghéo.
Nhirng nguoi cd dleu kién vé kinh té thi viéc
tang thoi han tudc gidy phép 1ai xe v6i ho s&
hiéu qua hon 1a ting mirc phat tién.
3. B6 sung tham quyén xir phat cho céc
chirc danh méi

Piéu 53 Luat XLVPHC nim 2012 quy
dinh trong trudng hop chic danh c6 thim
quyén xir phat quy dinh tai Luat nay co su
thay d6i vé tén goi (khong thay d6i vé chirc
nang, nhiém vu, quyén han) thi chirc danh
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d6 van c6 tham quyén xtr phat. Tuy nhién,
Diéu 53 Luat XLVPHC nidm 2012 chwa quy
dinh 16 nhitng truong hop thay d6i vé tén
goi, ddng thoi voi thay doi vé chirc ning,
nhiém vu, quyén han nhu: Trudng hop tén
goi ctia chire danh van duoc gitt nguyén
ding nhu tén goi dugc quy dinh tai Luét
XLVPHC nam 2012 nhung t6 chirc di co sy
thay di vé chirc nang, nhiém vy, quyén han;
truong hop tén goi cua chure danh c6 su thay
doi, dé)ng thoi co cdu to chac cua don vi
cling thay ddi (khéng don thuan chi 1a thay
doi tén goi).

Xuat phat tir vuéng mic néu trén, co
quan chu tri soan thao dé xuét sira ddi, bo
sung Diéu 53 Luat XLVPHC nam 2012 dé
xu 1y trong truong hop phat sinh cac chic
danh méi c6 thAm quyén xir phat ma chua
duoc quy dinh trong Luat (hodc it nhat diéu
chinh céac chtic danh c6 sy thay doi tén goi,
ddng thoi véi thay doi chire nang, nhiém vu,
quyén han).

Trong qué trinh xay dung Dy thao Luat,
¢6 02 loai ¥ kién vé van dé nay:

- Loai y kién thir nhdt cho rang nén giao
Chinh pht quy dinh*;

- Loqi ¥ kién thir hai cho rang, Chinh
phu quy dinh sau khi dugc su dong ¥ ctia Uy
ban thuong vu Qudc hoi (twong tu nhu quy
dinh vé tham quyén quyét dinh muc phat
tién toi da tai khoin 4 Diéu 24 Luat
XLVPHC) nam 20125.

Mic du co quan chil tri soan thao dé
xuat sira d6i, bo sung DPiéu 53 Luat
XLVPHC theo loai ¥ kién thtr hai dé dép tng
su linh hoat trong thuc tién 4p dung (kh1 co
su thay doi vé tén g01 cua co quan, to chc,
kéo theo su thay d6i vé tén goi ctia chirc
danh trong qué trinh quan 1y). Tuy nhién,

3 https://thuvienphapluat.vn/tintuc/vn/thoi-su-phap-luat/thoi-su/23614/tuoc-bang-lai-vinh-vien-buoc-tai-xe-

uong-ruou-di-1.

4 Dy thao trinh Uy ban thuong vu Quéc hoi tai phién hop thir 42, ngay 10/2/2020.
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theo tac gia, trong diéu kién xdy dung Nha
nuoce phép quyén hién nay, can glam thiéu
t6i da viéc 1ap phap uy quyén. Néu Quéc hoi
thuc hién tot chtirc ning lap phép cta minh
thi khong can pha1 uy quyen cho co quan
khac thyc hién roi phai kiém soat. Viéc lap
phap uy quyen chi nén thuc hién khi that su
can thiét nham bao v¢ lgi ich cong cong va
an ninh qudc gia. Vi vay, khong nén giao cho
Chinh phii quy dinh ma giao cho Uy ban
thuong vu Qudc hoi véi tinh cach 13 co quan
hoat dong thuong xuyén cao nhét cia Quéc
hoi thyc hién s€ hop 1y hon.

Ngoai ra, ciing c6 ¥ kién ban khodn vé
mirc do linh hoat néu nhu khong giao cho
Chinh phu quy dinh. Chung t6i cho rang,
theo quy dinh cua Diéu 61 Luat To chirc
Qudc hodi nam 2014 thi Uy ban thuong vu
Quéc hoi mdi thang hop mot phién (giéng
nhu Chinh phu) va ngoai ra c6 thé hop bat
thuong khi can thiét. Vi vay, viéc giao tham
quyén nay cho Uy ban thudng vu Quéc hoi
van béo dam tinh linh hoat.

4. Vé cudng ché thi hanh quyét dinh xir
phat vi pham hanh chinh

Trong qua trinh xay dung Du thao Luat
¢ ¥ kién cho rang, trén thuc té, c6 nhing
truong hop ddi tuong vi pham khong chap
hanh quyét dinh xtr phat nhung khong thé ap
dung cac bién phap cudng ché dugc quy
dinh trong Luat hién hanh vi khong phu hop,
can phai c6 nhiing bién phap cudng ché khac
pht hop hon. Vi du nhu ngimg cung cép cac
dich vu dién, nudc va cac hoat dong dich vu
khac ddi voi nhitng co s& san xuét, kinh
doanh, dich vu vi pham, chdm dirt higu luc
gidy phép, ching ch1 hanh nghé, gidy ding
ky hoat dong... V& van dé nay, c6 02 loai y
kién nhu sau:

- Logi y kién thir nhdt cho rang, dé bao
dam sy linh hoat, kip thoi, can b sung trong

du thao Luat diéu khoan quy dinh giao cho
Chinh phu quy dinh céc bién phap cudng
ché phu hop trong céc linh vuc quan 1y.

- Loai ¥ kién thir hai cho rang, viéc ap
dung cac bién phap cudng ché c6 anh hudng
tryc tiép dén quyén, loi ich hop phap cua ca
nhan, to chire vi pham. Do vy, viéc ap dung
bién phap cudng ché nao, trong truong hop
nao phai do Qudc hoi quy dinh trong Luat,
chi giao Chinh phii quy dinh chi tiét viéc thi
hanh céac bién phép da dugc Luat quy dinh.

Du thao Luat dugc xay dung nghiéng vé
loai ¥ kién thtr hai va quy dinh bd sung 02
bién phap cudng ché moi: Nging cung cp
cac dich vu dién, nude va cac hoat dong dich
vu khac d6i voi nhitng co sé san xuét, kinh
doanh, dich vu vi pham; chim dut hiéu luc
gidy phép, ching chi hanh nghé, gidy ding
ky hoat dong.

Chung t6i cho rang, cac bién phap
cudng ché phai duoc quy dinh trong Ludt ma
khong giao cho Chinh phu quy dinh la hop
ly. Tuy nhién, viéc quy dinh ngimg cung cdp
cac dich vu dién, nudc va cac hoat dong dich
vu khdc doi véi nhitng co so san xudt, kinh
doanh, dich vu vi pham trong Dy thao Luat
1a khong can thiét vi nhitng 1y do sau day:

Thit nhdt, viéc cung cap dién, nudc 1a
giao dich dan sy giita nha cung cip va ngudi
sir dung. Do d6, néu nguoi sir dung khong vi
pham céc diéu khoan trong hop dong hoic
vi pham phép luat trong viéc st dung dién,
nuéc thi khong nén budc nha cung cép
“ngimg cung cap dién, nudc” cho ca nhan,
t6 chirc.

Thit hai, cac bién phap cudng ché nhu
cham dut hiéu luc gidy phép, chimg chi hanh
nghé, gidy ding ky hoat dong du du dia
cudng ché thi hanh quyét dinh xt phat hanh
chinh dbi v6i nhirng co so san xuét, kinh
doanh, dich vu vi pham m

5 Du thao trinh Uy ban thudng vu Qudc hoi tai phién hop thir 42, ngay 10/2/2020.
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Tém tit:

Trong nhung nam qua, tbe d6 do thi héa ¢ nudge ta dién ra nhanh chéng.
Trudce stc ep 16n vé nhu cau xay dung, tinh trang xay dung cong trinh
khong co giay phep, sai ndi dung glay phép xay dung dién ra pho bién
va nghiém trong, gy kho khan trong cong tac quan Iy nha nude. Dé bao
dam trét tu xay dung thi xur phat vi pham hanh chinh duoc xem la mét
giai phap htru hi€u. Hién nay, cac vi pham vé trat ty x@y dyng duoc quy
dinh khé chi tiét, 1a co s& phap 1y cho ngudi c6 tham quyén thyc hién
viéc xu phat dbi véi hanh vi t6 chure thi cong cong trinh khong ¢ gidy
phep, sai ngi dung glay phep xay dung. Trong pham vi bai vict nay, tac
gia phan tich mét so bat cap trong quy dinh xtr phat vi pham hanh chinh
dbi voi hanh vi t6 chirc thi cong cong trinh khong c6 giay phép, sai ndi
dung gidy phép xiy dung va dua ra giai phap hoan thién.

Abstract:

In recent years, the speed of urban areas in our country has taken place
rapidly. Facing great pressure on the above-mentioned construction
demand, over the past years, construction of works without a permit, the
wrong content of the construction permit is widespread and serious,
causing difficulties in management state. In order to ensure construction
order, sanctioning of administrative violations is considered an effective
solution. Currently, violations of the construction order are regulated
quite in detail, thereby creating a legal basis for the person who has the
authority to sanctioning violations of the construction organization
without permits, wrong contents of construction permits. This article
provides analysis of shortcomings in the regulations on sanctioning
administrative violations for the organization of the construction of
works without a permit, the misconducts of the construction permit, and
at the same time offering a complete solution.

1. Thye trang to chirc thi cong cong trinh
khong cé gidy phép, sai ndi dung gidy
phép xdy dung trén dia ban Thanh pho
Ho6 Chi Minh

Trong nhitng nam qua, véi vi¢e do thi
héa ngay cang nhanh ¢ nudc ta, dudi ap luc
dan s6 ting cao, cling nhu nhu cau vé nha ¢
cua nguoi dan ngay cang lon da lam phat

sinh xu hudng xay dung cac cong trinh cao
hon, dep hon, bé thé hon nham phuc vu nhu
cdu cu tri cua ngudi dan. Trude stc ép 16n
vé nhu cau xay dyng néu trén, trong nhimng
nam qua, tinh trang xay dung céng trinh
khong co gidy phép, sai noi dung gidy phép
xay dyng dién ra phd bién va nghiém trong,
gdy kho khan trong cong tic quan ly nha
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nude. Tai Thanh ph HS Chi Minh, mdi ndm
c6 hang nghin cong trinh xay dung khong
phép, sai phép, sai quy hoach da dugc phat
hién va xtr ly. Cu thé, trong nam 2017 co
2.856 cong trinh vi pham, binh quan 7,8 vu
sai pham/ngay; ndm 2018 c6 2.419 cong
trinh vi pham, binh quan 6,6 vu sai
pham/ngay; trong 6 thang dau nim 2019 c6
1.550 cong trinh vi pham, binh quan 8,5
vu/ngdy. Mirc d6 sai pham 6 thang dau nim
2019 tang hon 28% so v4i nam 2018,

Tinh dén thang 7/2020 (thdng ké tir
15/12/2019 dén 25/7/2020)2, tong sb cong
trinh vi pham trdt tu xay dung trén dia ban
Thanh phd HO Chi Minh 1a 463 cong trinh.
Trong d6, s cong trinh x4y dung sai phép
1a 189/463 trudng hop (chiém ty 18 40,8%
tong s6 vi pham); s6 cong trinh xay dung
khong phép 1a 274/463 truong hop (chiém
ty 18 59,2% tong s6 vi pham). Binh quén s6
vu vi pham 1a 2,1 vu/ngay. Néu so sanh véi
6 thang ddu nam 2019 1a 8,5 vu/ngay thi sb
vu vi pham trong 7 thang ddu niam 2020
giam 6,4 vu/ngay, ty 1€ giam 1a 75,3%. Trong
tong s6 24 quan, huyén trén dia ban Thanh
phé Ho Chi Minh ¢6 10 quan, huyén khong
dat chi tiéu gidam 65% ty 1¢ vi pham xay
dung khong phép, sai phép so vdi 6 thang
dau nam 2019.

Theo théng ké ctua S¢ Xay dung Tp. H6
Chi Minh, tir ndm 2013 dén nam 2019 ¢6
9.724 vu vi pham xdy dung lién quan dén
hanh vi xay dung khong phép, sai phép bi
phat hién va xu phat. Co quan chure nang da
ban hanh 9.724 quyét dinh xir phat hanh
chinh véi tong sd tién gan 174 ty dong. Tuy

nhién, chi co gén 5.000 quyét dinh duoc thuc
hién. S6 luong quyét dinh xir phat con ton
dong chua thé thi hanh khoang 4.700 quyét
dinh. Nguyén nhan 1a do cac d6i tugng vi
pham khong c6 kha nang ndp phat, viéc thao
dd cong trinh, b phan cong trinh vi pham
anh hudng dén noi &, 1am viéc cua d6i tuong
vi pham. Hon nita, viéc cudng ché thao do
cong trinh rat phirc tap, d& gdy mat an ninh,
trat ty nén Uy ban nhan dan cip huyén, xa
chua quyét liét to chirc cudng ché’.

Do vay, ngay 25/7/2019, Ban Thuong vu
Thanh ty da ban hanh Chi thi s6 23-CT/TU
vé tang cuong lanh dao, chi dao nang cao hiéu
qué cong tac quan ly nha nudc vé trat ty xdy
dung trén dia ban Tp. H6 Chi Minh, tién t6i
chim dut tinh trang x4y dung khong phép, sai
phép ma khong bi xtr Iy theo quy dinh cta
phép luat; lam tién dé thuc hién hiéu qua Nghi
quyét Dai hoi Pang by Thanh phd lan thir X
vé Chuong trinh chinh trang va phat trién d6
thi giai doan 2016 - 2020, 6n dinh an ninh,
trat tyr dé phat trién Tp. HO Chi Minh.

Nham trién khai thuc hién hiéu qua Chi
thi s6 23-CT/TU cua Ban Thuong vu Thanh
tiy, Uy ban nhan dan Tp. H6 Chi Minh da
ban hanh Ké hoach s6 3333/KH-UBND vao
ngay 12/8/2019 dé trién khai cac giai phap
tang cuong hiu luc, hiéu qua cong tac quan
1y nha nude vé trat tu xay dung trén dia ban
Tp. Ho Chi Minh. Noi dung cua Ké hoach
d3 néu ra 07 nhém giai phap co ban dé dau
tranh, ngan chdn cdc vi pham hanh chinh
lién quan dén xay dung khong phép, sai
phép gdm: i) Giai phap vé quy hoach do thi,
quy hoach sir dung dat; ii) Giai phap vé t6

1 Céng vin sb 8603/SXD-TT ngay 30/7/2020 cua S& Xay dung Tp. Hd Chi Minh giri S6 Vian hoa va Thé
thao vé bao cao tham ludn “Kinh nghiém trong cong tac quan ly trat ty xay dung trén dia ban Thanh pho Ho

Chi Minh”.

2 Béo cio sO 8823/BC-SXD-TT ngay 05/8/2020 cua S¢ Xay dung Tp. H6 Chi Minh bao cio két qua thuc
hién Chi thi s6 23-CT/TU ngay 25/7/2019 cta Ban Thuong vu Thanh ty.

3 Phan Anh, S Hung, “TPHCM vét va xtr Iy cong trinh vi pham”, tai website https://nld.com.vn/thoi-su/vat-
va-xu-ly-cong-trinh-vi-pham-2020031621154118.htm, truy cap ngay 31/8/2020.

NGHIEN cUU
LAP PHAP_ /s618(418) - T9/2020

38




chirc bo may; iii) Giai phap vé cong tac phdi
hop gitra cac co quan quan ly nha nudce trong
viéc thu tuc hanh chinh vé dau tu xay dung;
iv) Giai phap vé ting cudng cong tac thanh
tra, kiém tra, xtr 1y vi pham; v) Giai phap ve
quan 1y hoat ddng hanh nghé ctia cac to chirc
tham gia hoat dong xay dung; vi) Giai phap
vé klem tra, gidm sat vé cong ngh¢; vii) Giai
phap vé nha ¢ cho nguoi ¢6 thu nhap thap.
Qua hon 01 nam trién khai cac vin ban
néu trén, sb lugng vi pham hanh chinh vé
trat tu xay dung lién quan dén hanh vi xay
dung cong trinh sai phep, khong phép da cé
su giam thiéu dang ké ¢ tit ca cac quan,
huyén. Trong 08 thang dau nim 2020, co
504 cong trinh vi pham trat ty xay dung,
binh quan mdi ngdy c6 1,9 vu, gidm hon
77% so véi cung ky nam trudce (8,5 vu mdi
ngay). Trong d6, sb truong hop xay dung
khong phép 1 293 vu, con lai 14 s6 vu xay
dung sai phép. Nhimng dia phuong c6 s6 vu
vi pham giam manh nhu: Quan 2 (ti 111 vu
6 thang nam 2019 sang 8 thang dau nim
2020 chi con 27 vy, Quan 9 (244 vu con 81
vu), Quan 12 (175 con 45 vu), Quéan Binh
Tan (164 vu con 28 vu), Quan Thu Dc (262
vu con 61 vu). Mot sb quan it xay ra vi pham
trong 8 thang dau nam 2020, nhu: Quan 4 (6
vu), Quan 5 (7 vu), Quan 6 (5 vu), Quan Tan
Phu (7 vu), Quan Pha Nhuéan (3 vu)*.
Nhirng két qua néu trén da gop phan gii
gin va bao dam trat ty quan 1y nha nudc vé
trat tu xay dung trén dia ban Tp. Ho Chi
Minh. S6 vu vi pham lién quan dén hanh vi
xay dung khong phép, sai phép c6 sy giam
thiéu dang ké xuét phat tir sy tich cuc cia
cac co quan quan ly nha nudc trén dia ban
Tp. Hd Chi Minh trong viéc tich cuc kiém
tra, thanh tra va xtr Iy vi pham. Cong tac xu
phat vi pham hanh chinh duoc tién hanh kip
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thoi, thuong xuyén da gop phan quan trong
trong cong tac dau tranh phong, chdng cac
vi pham nay. Hién nay, viéc xur ly hanh vi vi
pham vé t6 chirc thi cong cong trinh khong
c6 gidy phép, sai ndi dung gidy phép xay
dung dugc quy dinh tai Nghi dinh sb
139/2017/NB-CP (duoc sira dbi, bo sung
nim 2020) cta Chinh phu (Nghi dinh sb
139). Theo d6, Piéu 15 Nghi dinh sé 139 da
danh nim khoan riéng biét dé quy dinh vé
hanh vi vi pham va ché tai xtr phat, trong d6
¢6 ba khoan quy dinh vé hanh vi t6 chirc thi
cong cong trinh sai ndi dung gidy phép xay
dung (khoan 2, khoan 4) va khong c6 gidy
phép (khoan 5). Ngoai ra, Nghi dinh nay con
hai khoan (khoan 8, khoan 9) quy dinh vé xir
phat d6i véi hanh vi to chue thi cong cong
trinh khong co gidy phép, sai noi dung gidy
phép xay dung da bi l1ap bién ban vi pham
ma van tiép tuc thuc hién hanh vi vi pham
va to chirc thi cong cong trinh khong c6 gidy
phép, sai ndi dung gidy phép xay dung da bi
xUr phat ma con tai pham.

Nhin chung, quy dinh vé xu phat vi
pham hanh chinh vé t chirc thi cong cong
trinh khong c6 gidy phép, sai noi dung gidy
phep xay dung da du’oc diéu chinh kha chi
tiét. Cac vi pham vé t6 chtic thi cong cong
trinh khong c6 gidy phép, sai ndi dung glay
phép xdy dung dd duoc dinh danh cu thé va
c6 cac ché tai twong tmg, tir d6 tao ra co s
phap 1y cho nguoi ¢6 thim quyén thyc hién
viéc xur phat trén thuc té. Tuy nhién, bén
canh nhirng Kkét qua dat dugc, cac quy dinh
vé Xur phat vi pham hanh chinh d4i véi hanh
vi to chure thi cong cong trinh khong c6 glay
phép, sai ndi dung glay phép xay dung van
con bét cap. Nhiing bat cip nay da gy kho
khan cho cong tac xur phat vi pham hanh
chinh trong thyc tién.

4 Béo cao s6 8823/BC-SXD-TT ngay 05/8/2020 cta S¢ Xay dung Tp. H6 Chi Minh bao cio két qua thuc
hién Chi thi s0 23-CT/TU ngay 25/7/2019 ctia Ban Thuong vu Thanh uy.
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2. Bat cép trong quy dinh ciia phap luat vé
xir phat vi pham hanh chinh d6i véi hanh
vi t0 chirc thi cong cong trinh khéng c6
gidy phép, sai ngi dung gidy phép xdy dung

Thir nhat, phap luat xt 1y vi pham hanh
chinh hién hanh khong quy dinh ap dung
bién phap khéc phuc hau qua “budc nop lai
s6 1oi bat hop phap c6 duoc do thyc hién vi
pham hanh chinh” dbi v&i mot s6 vi pham
hanh chinh vé t6 chirc thi cong xay dung
cong trinh khong co gidy phép xdy dung, sai
ndi dung gidy phép xay dung c6 lam phat
sinh “sb loi bt hop phap”.

Dbi voi vi pham hanh chinh vé t6 chirc
thi cong xay dung cong trinh khong c6 gidy
phép xay dung, sai ndi dung gidy phép xay
dung, Piéu 15 Nghi dinh s6 139 chi quy
dinh hinh thtrc xtr phat chinh 14 phat tién va
ap dung bién phap khic phuc hau qua “bugc
thdo dé cong trinh, phan cong trinh xdy
dung vi pham” ma khong quy dinh ap dung
bién phap “budc nop lai 6 loi do thuc hién
vi pham hanh chinh” d6i v6i chu thé thuc
hién hanh vi “t6 chitc thi cong xdy dung
cong trinh khéng c6 gidy phép xdy dung, sai
néi dung gidy phép xdy dung”.

Trén thuc té, xuat hién nhiéu truong hop
t6 chirc thi cong xay dung cong trinh khong
c6 gidy phép xdy dung dudi dang nha cho
thué. Sau khi hoan tat, ngudi vi pham cho thué
v6i sb tién thué 1én dén vai chyc triéu dong
mot thang. Trong mot khoang thoi gian nhét
dinh, s tién thué nha c6 thé 1én dén con sé vai
tram triéu dong. Pay 14 s6 loi bt hop phap co
dugc tir viée thuc hién hanh vi t6 chirc thi
cong xay dung cong trinh khong c6 gidy phép
xdy dung®. Tuy nhién, do thiéu ving quy dinh

ctia phap ludt nén ngudi c6 tham quyén khong
thé ap dung bién phap “budc nop lai 6 loi do
thuwce hién vi pham hanh chinh”. Bt cap nay
lam giam tinh ran de ctua bién phap xu ly vi
pham hanh chinh, boi 18, s6 loi nhan duoc tir
hanh vi vi pham nhiéu khi con 16n hon mirc
tién phat phai b ra®.

Thir hai, phap luat xtr ly vi pham hanh
chinh hi¢n hanh khong quy dinh bién phép
khéc phuc hdu qua “budc thao dd cong trinh,
phan cong trinh xay dung vi pham” dbi véi
hanh vi “t6 chtrc xay dung cong trinh sai ndi
dung gidy phép xay dung, khong c6 gidy
phép xay dung da bi 14p bién ban vi pham
hanh chinh nhung chua ra quyét dinh xir phat
ma van tiép tuc thuc hién hanh vi vi pham”.

Nhu d3 trinh bay, dbi véi hanh vi t6
chtrc xay dung cong trinh sai ndi dung gidy
phép xdy dung, khong cé gidy phép xay
dung thi sau khi 13p bién ban vi pham hanh
chinh, phép luat cho phép trong thoi han 60
ngay ké tir ngay 1ap bién ban, t6 chirc, ca
nhan vi pham lam thu tyc dé nghi co quan
c6 tham quyén diéu chinh hodc cap gidy
phép xay dung. Nhu vay, trong khoang thot
gian nay, t0 chirc, ca nhan vi pham phai
ngung thuc hién hanh vi vi pham. Truong
hop t6 chire, ca nhan c6 hanh vi “tiép tuc t6
chire xdy dung céng trinh sai ndi dung gidy
phép xdy dung, khong c6 gidy phép xdy
dung sau khi da bi lap bién ban nhung chua
ra quyét dinh xit phat” thi cdu thanh mot Vi
pham ddc lap. Trong truong hop ndy, vé
nguyen tic, nguzol co tham quyen s 1ap bién
ban vé hanh vi “tiép tuc to chire xdy dung
cong trinh sai ndi dung gidy phép xdy dung,
khong cé gidy phép xdy dung sau khi da bi
lgp bién ban nhung chwa ra quyét dinh xi

5 Tai lidu s6 02/TTXD cuia Thanh tra S xy dung Thanh phd H6 Chi Minh, ngay 17/8/2019.
6 Bao Xay dung, “Khu am thyc xdy trai phép 17 nam khong bi xu 1y tai TP.HCM”, ngay 06/09/2020;
https://baoxaydung.com.vn/khu-am-thuc-xay-trai-phep- 1 7-nam-khong-bi-xu-ly-tai-tphcm-288133.html, truy

cap ngay 06/09/2020.
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phat” va tién hanh xir phat theo khoan 8
Diéu 15 Nghi dinh s6 139.

Tuy nhién, do khoan 8 Piéu 15 Nghi
dinh s6 139 khong quy dinh 4p dung bién
phap khic phuc hau qua “budc thdo dé cong
trinh, phan céng trinh xdy dung vi pham”
nén dan dén bat cap 1a khong c6 kha ning
khoi phuc lai trat ty ban dau nhu trudc khi
xdy ra vi pham.

Thit ba, quy dinh vé muc xur phat hanh
chinh ctia Nghi dinh s6 139 chua thong nhat
voi Luat X 1y vi pham hanh chinh.

Hién nay, cach quy dinh muc phat trong
cac nghi dinh rat khac nhau, khong theo mdt
quy chuin cu thé. Pa sb cac nghi dinh quy
dinh muc phat ddi véi ca nhan; sau do, quy
dinh ddi véi to chirc bang hai lan muc phat
d6i voi ca nhan (Nghi dinh s6 167/2013/ND-
CP x1ur phat vi pham hanh chinh trong linh
vuc an ninh, trat tu, an toan xa hoi; phong,
chdng té nan xa hoi; phong chay va chita
chay; phong, chéng bao luc gia dinh’, Nghi
dinh s6 155/2016/ND-CP xir phat vi pham
hanh chinh trong linh vuc bdo vé modi
trurong®). Bén canh do, c6 nghi dinh quy dinh
mirc phat ddi véi to chuc, sau d6 quy dinh
mirc phat d6i véi ca nhan bang % mic phat
d6i v6i t6 chirc. Mot trong nhitng nghi dinh
quy dinh theo chiéu dao nguoc nay 1a Nghi
dinh s6 139. Theo d6, khoan 3 Diéu 4 Nghi
dinh s 139 quy dinh: “mirc phat tién quy
dinh tai Nghi dinh nay 1a mirc phat 4p dung
d6i vé6i to chirc. D61 v6i cung mot hanh vi vi
pham hanh chinh thi murc phat tién dbi véi
cé nhan bang 1/2 muc phat tién d6i véi t6

BAN VE DU AN LUAT

chuc”. Cach quy dinh chua hop ly, khong
théng nhat voi Luat Xa 1y vi pham hanh
chinh ndm 2012 (Luét Xir Iy VPHC). Cu thé,
diém i khoan 1 Piéu 24 Luat Xu ly VPHC
quy dinh mtc phat cao nhét 14 500.000.000
dong ddi véi ca nhan, nhung khoan 1 Diéu
4 Nghi dinh sb6 139 lai quy dinh muc phat
trong linh vyc xdy dung cao nhat la
1.000.000.000 dong dbi vai to chire, sau d6
quy dinh mirc phat d6i voi ca nhan bang %
mirc phat ddi véi to chirc.

3. Kién nghi hoan thién phap luat

Thir nhat, stra d6i Nghi dinh s6 139 theo
hudng bd sung thém bién phap khic phuc
hau qua “budc thio dé céng trinh, phan
cong trinh xdy dung vi pham” d6i voi vi
pham quy dinh tai khoan 8 Diéu 15 Nghi
dinh nay. Theo d6, diém d khoan 11 Piéu 15
Nghi dinh s6 139 duogc viét lai nhu sau:

“11. Bién phép khic phuc hau qua:

d) Budc thao d& cong trinh, phan cong
trinh xdy dung vi pham ddi v6i hanh vi quy
dinh tai khoan 2, khoan 4, khoan 5 (ma hanh
vi vi pham da két thuc), khoan 6, khoan 7,
khoan 8 Diéu nay .

Thir hai, sita d6i khoan 3 DPiéu 4 Nghi
dinh s6 139 theo hudng quy dinh théng nht
v6i quy dinh vé muc xir phat nhu Luat Xt
Iy VPHC 1a c& nhén trude, to chirc sau. Theo
d6, khoan 3 Piéu 4 Nghi dinh s6 139 duoc
viét lai nhu sau: “Mirc phat tién quy dinh tai
Nghi dinh nay 12 muc phat ap dung dbi véi
c4 nhan. P6i v6i cing mot hanh vi vi pham
hanh chinh thi mirc phat tién d6i véi t6 chirc
bang 2 1an mirc phat tién ddi v6i ca nhan” m

7 Khoan 2 Diéu 4 Nghi dinh s6 167/2013/ND-CP quy dinh:“mtrc phat tién quy dinh tai Chwong IT Nghi dinh
nay 1a mirc phat dwoc ap dung ddi voi hanh vi vi pham hanh chinh cta ¢4 nhan. Pdi véi t6 chirc ¢6 cling
hanh vi vi pham, mirc phat tién gép 02 (hai) 1in mirc phat tién d6i voi c4 nhan”.

8 Khoan 1 Diéu 5 Nghi dinh s6 155/2016/ND-CP quy dinh: “mirc phat tién ddi v6i hanh vi vi pham hanh
chinh quy dinh tai Chuong II ciia Nghi dinh nay 14 muc phat tién quy dinh di v6i hanh vi vi pham hanh
chinh ctia ca nhan, mirc phat tién d6i véi hanh vi vi pham hanh chinh cua td chirc bz"mg 02 1an murc phat tién

véi cung hanh vi vi pham hanh chinh cua ca nhan”.
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Chinh sach hau tai dinh cu 1a nhimg chinh sach hd trg cho cong dong va
nguoi dan khu, diém tai dinh cu nham hd trg phat trién sinh k&, tao viéc
lam tang thu nhap va giam ngheo ben vitng thong qua cac g1a1 phap nhu
dao tao nghe ho trg chuyen ddi nghé nghiép, chuyen doi co cau cay trong,
vat nuoi, dau tu co so ha tang, v.v. Méc du, cac dy an thuy dién deu trién
khai cac chinh sach hd trg on dinh cudc ,song cho nguoi dan sau tai dinh
cu nhung ty 1€ ngheo cia ho dan toc thiéu s6 ¢ cac khu, diém tai dinh cu
binh quan van & mitc cao hon mug binh quan chung cta cic hd dan toc
thiéu so; ty 1€ ho dugc dao tao nghé va chuyén doi nghé nghiép thap; viéc
tai dinh cu chua dap tmg dugc nhu cau vé bdo ton, duy tri ban sic van hoa
va phong tuc truyén thong; yéu kém trong xur Iy 6 nhiém moi tnr(‘mg song
tai cac khu, diém tai dinh cu. Pé khic phuc nhiing bat cap trén, can thyc
hién dong bo cac giai phap nhu: dao tao nghe chuyen doi nghe nghlep,
nang cap, sua chita co s¢ ha tang phuc vu san xuat, sinh hoat cong dong
va cung cap cac dich vu cong, tap trung trién khai hoat dong glam ngheo
bén vimg; bao ton duy tri van hoa cong ddng va hd tro hoi nhap cong dong
vung tai dinh cu; ddm bao vé¢ sinh moi truong; va nghién ctru thi diém xay
dung quy ho trg ngudi dan hau tai dinh cu.

Abstract:

The Post-resettlement policies are the ones supporting the communities
and people in the resettlement sites for their livelihood developments, jobs
provision, income generation, and poverty reduction in a sustainable
manner through such solutions as vocational training, supports to a career
change, structure transformation of crop and livestock, infrastructure
investment, etc. Although hydropower projects all implement policies to
stabilize lives for people after resettlement, the poverty rate of ethnic
minority households in resettlement areas and sites is still at an average
level, which is higher than the average of the ethnic minority households;
the proportion of households receiving vocational training and career
change is low; the resettlement has not met the needs of conservation and
maintenance of cultural identity and traditional customs; weaknesses in
handling environmental pollution in resettlement sites. It is necessary to
implement solutions such as vocational training, career change; upgrading
and repairing infrastructure for production, community activities and
providing public services; focus on implementing activities of sustainable
poverty reduction; preserving and maintaining community culture and
supporting community integration in resettlement areas; ensure
environmental sanitation, and researching on pilot building a fund to
support post-resettlement people to overcome the above shortcomings.
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1. Pit van dé

Ké tir khi thuc hién cong cudc d6i méi,
de day manh phat trién kinh t€ - xa hoi, thuy
dién la nguon nang lugng cd vai tro quan
trong gop phan str dung hidu qua ngudn tai
nguyen nudc, ddm bao an ninh nang luong
qudc gia, chéng i, chéng han, cung cap
nudc tudi cho nong nghiép, sinh hoat cua
nhan dan, déng gop ngudn ngén sach, cai
thién co sé ha téng vung mién nai, dic biét
la dam bao cung tng di€n cho qua trinh héi
nhap kinh té qudc té. Tuy nhién, viéc xay
dung cac cong trinh thuy dién, dac bi¢t 1a cac
cong trinh thuy dién 16n vira qua dang datra
nhiéu thach thire ddi voi cong tac 6n dinh
doi séng ctia nguoi dan ving DTTS va mién
nti. Theo B6 Nong nghiép va Phat trién
Nong thon, tinh dén nam 2020, nudc ta co
khoang 86 du an thuy dién phai thyc hi¢n
cong tac di dan, tai dinh cu. Téng s6 dan
phai di chuyén dé xdy dung cac cong trinh
thuy dién trén ca nude 1a 66.372 ho'. Udce
tinh 90% s6 nguoi bi anh hudong boi thay
dién la dong bao DTTS sdng & ving nui.

Nhiéu cong trinh thiy dién di hoan
thanh cong tac thu hoi dat, TDC tir nhiéu
nam trude. Chinh phu va cac dia phuong da
c6 rat nhiéu c¢b ging trong viéc ban hanh co
ché, chinh sach ciing nhu t6 chic thyc hién
dé TDC cho nguoi dan va di dat duoc nhimg
két qua nhit dinh. Bo mat néng thén ving
TDC da c6 su thay ddi, co sé ha tﬁng t6t hon.
Tuy nhién, khi so sanh véi su phat trién
chung, doi sdng ciia nguoi dan trong thoi ky
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hau TDC van dang gip rat nhiéu khé khan,
ty 1€ hd ngheo cao. Nguyén nhan la do céc
chinh sach hd trg cho ngudi dan phat trién
sinh ké chua hiéu qua, cong tac dao tao nghé
chua phit hop v6i ngudi dan, nhiéu hd tro da
dugc chi dau tu cam két nhung khong thuc
hi¢n, tinh trang thiéu dat san xuz?it va chat
luong thap rat pho blen co sO ha tang (nha
&, duong, hé thdng cp nudc...) Xuong cap
nghiém trong gay kho khan cho doi song ctia
ngudi dan va anh hudng dén niém tin cua
nguoi dan.

2. Chinh sach tii dinh cw va hu tai dinh cw

Trude nam 1993, dat dai déu duge quan
Iy bdéi Nha nudc nén cac giao dich phai
thong qua cac quyét dinh ctia Nha nude, dat
khong c6 gia tri, thi truong dat dai chua
dugc cong nhan. Trong giai doan nay, TBC
13 qué trinh dua ngudi dan tir ving du 4n dén
noi dinh cu méi, ¢6 dén bu nhitng mAt mat
cho nguodi dan nhung khong cé chinh sach
gitip ngudi dan phuc hoi sinh ké. Pidu d6
khién nguoi dan TDC rat dé bi roi vao nghéo
doi sau khi di doi va TBC?.

Luat Dat dai ndm 1993 da hinh thanh
khung chinh sach bdi thudong, hd trg cho
nguoi TPC khi Nha nude thu hoi dat. Didu
kién bt bugc khi thuc hién du 4n c6 thu hoi
dat quy mé 16n 13 phai c6 “khu TDC xay
dung pht hop v6i quy hoach, tiéu chuan va
quy chuan xay dung & d6 thi hoic nong
thon™. Pén nam 2004, Nghi dinh
197/2004/ND-CP ngay 03/12/2004 quy
dinh: “Trudce khi bd tri dat & cho cac ho gia

1 B9 Nong nghiép va Phat trién ndng thon (2020), Bio cdo Danh gia tinh hinh thyc hién chinh sach phap luat

v& di dén, tai dinh cu cac dy an thuy lgi, thuy dién.

2 Bo Nong nghiép va Phat trién nong thon (2018), Bao cdo thuc trang va giai phap 6n dinh di cu ty do cac

ving Tay Bic, Tay Nguyén va Tdy Nam Bo.

3 Bui Thi Minh Hang and Pepijin Schreinemachers (2011), TDC nong ho ¢ Tay Béc Viét Nam: Thay doi sinh
ké va thich mg, International Journal of Water Resources Development 27(4): 769-785.

4 Nghi dinh sb 22/1998/ND-CP ngay 24/4/1998.
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dinh, ¢4 nhan, khu TDC phai dugc xay dung
co s ha ting dong bo dam bao du diéu kién
cho nguoi str dung tot hon hodc bang noi &
cli”® va “Tao diéu kién cho cac hd vao khu
TDC duoc xem cu thé khu TDC va thao luan
cong khai vé du kién b tri”. Tuy nhién, theo
quy dinh ctia Nghi dinh s6 197/2004/ND-CP,
chi ¢6 cac ho dan bi thu héi trén 30% dién
tich dat san xuat méi duoc hd tro chuyén doi
nghé nghi¢p va dao tao viéc lam; Nghi dinh
s6 69/2009/ND-CP¢ cho phép tat ca cac hd
dan co dat san xuat bi thu hdi s& dugc huong
ché do hd tro néu trén. Pay 1a mot bude tién
trong chinh sach dé dam bao cong bang
trong dén bu; nhung cling con mot sd bit cap
can diéu chinh cho phui hop véi thuc té (vi
du truong hop ho dan co dét san xuét vuot
han dién; muc d6 dén bu can phan biét gitta
cac ho dan bi thu hdi it hay nhiéu dat, v.v.).
Theo quy dinh cta Nghi dinh s
69/2009/ND-CP, mirc hd tro cac ho bang
tién tir 1,5 dén 5 1an gia dat ddi v6i toan bod
dién tich dat bi thu héi, nhung khong vuot
qua han muc giao dat nong nghiép s& do
UBND céc tinh quyét dinh mtrc hd trg cu
thé. Picu nay khién UBND cac tinh lung
tung trong viéc ra quyét dinh vé murc hd trg
do thiéu huéng dan cu thé, dong thoi ciing
gay rui ro khiéu kién néu mot du an nam trén
dia ban 2 tinh c6 hai mtc hd trg khac nhau’.

Hién phap nam 2013 quy dinh cu thé vé
viéc thu héi dat: “Nha nuée thu héi dat do t6

chure, cd nhan dang s dung trong truong
hop that can thiét do luat dinh vi muyc dich
qudc phong, an ninh, phat trién kinh té - xa
hoi vi loi ich qudc gia va muc dich cong
cong. Viée thu hoi dat phai cong khai, minh
bach va duoc bodi thuong theo quy dinh cua
phap luat” (khoan 3 Diéu 54).

Nam 2014, Chinh phu ban hanh Nghi
dinh s 47/2014/ND-CP ngay 15/5/2014 va
Quyét dinh s6 64/2014/QD-TTg ngay
18/11/2014. Hai vin ban nay quy dinh vé
chinh sach dac thu di dan, TDC cac du an
thay loi, thay dién. Quyét dinh s
64/2014/Qb-TTg da dua ra cac giai phap
gdém: hd tro ngudi dan TPC chuyén d6i cay
trong, vt nudi, thily san, phat trién rimg san
xudt, hd tro dao tao nghé. Tuy nhién, sau 5
nam trién khai chinh sach nay thé hién mot
s6 bat cap, viéc trién khai thuc hién cham do
thiéu nguodn kinh phi thuc hién va co ché tai
chinh phan cip khong rd rang. Déi voi mot
s6 du an 1on nhu thuy dién Son La, Chinh
phti ¢6 riéng D& 4n 6n dinh dan cur, phat trién
KT-XH vung TDC thuy di¢n Son La.

Thang 2/2019, Thu tuéng Chinh phu da
ban hanh chinh sach md&i® thong qua quy
dinh viéc lap, thdm dinh, phé duyét va thuc
hién du an dau tu on dinh doi sdng va san
xudt cho nguoi dan sau TDC theo dung cac
van ban phap luat vé dau tu cong dé ting
tinh thuc thi. Pac biét, chinh sach méi lam
10 trach nhiém cua Bo Nong nghi¢p va Phat

5 Didu 35 Nghi dinh s 197/2004/ND-CP ngay 03/12/2004.
6 Nghi dinh s6 69/2009/ND-CP d3 hét hiéu lyc va duoc thay thé boi Nghi dinh sé 43/2014/ND-CP huéng

din Luat Dit dai 2013.

7 Lé Anh Tuin, Dao Thi Viét Nga (2016), Phat trién thiy dién ¢ Viét Nam: Thach thic va Giai phap, Nxb.

Khoa hoc va k¥ thuét.

8 Quyét dinh s6 06/2019/QD-TTg sira doi, bo sung mot s6 dicu ciia Quyét dinh sé 64/2014/QD-TTg ngay
18/11/ 2014 cua Thu tuéng Chinh phu vé viéc ban hanh chinh sach dic thu vé di dan, tai dinh cu cac du an

thity loi, thiy dién.
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trién nong thon 13 don vi chu tri tong hop ké
hoach trung han hang nam do UBND céac
tinh 1ap gui Bo K& hoach va Pau tu, Bo Tai
chinh theo quy dinh cua Luit Pau tu cong,
Luat Ngan sach nha nudc.

Nham giai quyét cac vain dé dang ton tai,
tang cuong vai tro quan 1y nha nudc trong
linh vyc di dan, TPC du an thuy loi, thuy
dién, nam 2019, Thu tuéng Chinh phu da
phé duyét Dé an: “Ra soat va hoan thién cac
chinh sach vé di dan, TPC dy an thuy loi,
thuy dién™. Dé an dit ra muc tiéu ra soat,
danh gia thyuc trang cac chinh sach vé di dan,
TDC du é4n thay lgi, thuy dién; dé xuét cac
nhi¢ém vu, giai phap va nhiing dinh hudng
xay dung, hoan thién h¢ théng chinh sach
phap luat vé di dan, TDC dy an thuy loi,
thity dién dé h tro, tao diéu kién giup ngudi
dan TDC phat trién san xuat, ning cao thu
nhap va on dinh cudc sdng, dong thoi dé
Xuat cac giai phap giup nguoi dan TDC tiép
can binh déng cac dich vu xa hoi co ban tai
noi & méi, goép phan on dinh tinh hinh an
ninh trat tu, phat trién kinh té - x3 hdi tai cac
dia phuong tiép nhan TDC. Do méi ban
hanh, dén thoi diém hién tai chua c6 nhiéu
dia phuong trién khai thuc hién dé an nay,
nhirng van dé cip bach dang dién ra tai cac
khu TPC do dé van con nguyén tinh thoi sy
va can thiét duogc nhan dién dé c6 nhimg giai
phap kip thoi va dong bo.

3. Thuc trang thuc hién chinh sach hau tai
dinh cw & mot s6 du an thiy dién é nuéc ta

3.1. Gidi thiéu vé cuéc khdo sdt

Trong nam 2018-2019, Hoi déng Dan
toc Qudc hoi, Uy ban Dan toc va Vién Chinh
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séch va Chién lugec PTNNNT da thuc hién
Dé tai “Nhirng van dé cap bach trong thyuc
hién TDC ¢ vung dan tdc thiéu s6 va mién
nui nudce ta hién nay”; trong do, c6 thuc hi¢n
diéu tra khao sat tai 10 tinh tiéu biéu cua Viét
Nam c¢6 thuc hién chuong trinh TPC lién
quan dén céc cong trinh thuy dién; trong do,
Son La va Lai Chau thudc khu vuc Tay Béc
Bo; Tuyén Quang thudoc Dong Bic Bo;
Thanh Héa va Nghé An thudc Béc Trung
B9; Quang Nam, Binh Thuan thudc duyén
hai Nam Trung Bo; Gia Lai va Lam Ddng
thudc Tay Nguyén; Binh Phudc thude Pong
Nam Bo.

Trong mdi tinh, lya chon huyén xa mién
nii ¢6 thuc hién chuong trinh TPC cho
nguoi DTTS. C6 hai nhém hg dugce chon 1a
nhom ho TDC va nhém ho dbi ching. Trong
d6, nhom ho d6i chimg 1a nhom ho sinh séng
tai vung lan can. Hai nhom ho TDC va hd
d6i chimg duoc phong van bang bang hoi
cAu tric tap trung vao cac ndi dung dé danh
gia tac dong cua TDC t6i doi sdng kinh té,
x4 hoi va méi trudng sdng.

3.2. Két qud khdo sdt vé thwc hién
chinh sdch tdi dinh cw & mét sé dw dn thiiy
dién

a) Ty 1é hg nghéo cao tai cac khu, diém
bC

Két qua khao sat tai cac tinh, ty 1& nghéo
& cac khu, diém TPC cao hon so v&i mit
bang chung va so v4i binh quan cic hod
DTTS khac. Ty 1€ nghéo tai cac khu TBC
binh quéan la 33,63% cao hon khoang 3% so
vo1 binh quan cac ho DTTS khac. Ty 1¢
ngheo tai cac khu TDC dugc ghi nhan cao

9 Quyét dinh s6 1457/QD-TTg ban hanh ngay 25/10/2019 phé duyét Dé an: Ra soat va hoan thién cac chinh

sach vé di dan, tai dinh cu du an thuy loi, thuy dién.
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Hinh 1: T¥ 1é h nghéo ciia cac hd diéu tra nam 2018
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Nguon: S6 liéu diéu tra 2018-2019 (Pé tai: Nhitng vin de cdp bach trong thuc hién TDC
& viing dan toc thiéu sé va mién nii nude ta hién nay).

nhat 12 67% tai cac khu TDC ctia Dy an thuy Theo két qua khdo sat, ty 1& hoan thanh
dién Ban vé va Thuy loi Ban Mong (Nghé  giao dit san xut cia cac du an TPC binh
An). Ty 1 ngheo thap nhat dugc ghinhanla  quin mdi dat 69% so v6i quy hoach. Tinh
10.2% tai khu TDC cua Thuy dién Trung  trang cac hd dan TPC chua dugc giao du dat
Son tai Thanh Héa. Ty 1é nghéo thudng ting  san xuat so voi han muc quy dinh tdn tai &
cao sau 2-3 nam TDC khi ngudi dan d3 st nhiéu noi nhu: Dy 4n thuy dién Hudi Quang,
dung hét tién dén bu cho viéc mua sdm vt  Ban Chat tinh Lai Chau, binh quan dién tich
dung ca nhan, mua thyc phém. dét san xuat 1a 0,89 ha/ho, thép hon so voi

b) Chira dam bdo cung cdp dii dat san han muc quy dinh (1,2 - 1,5 ha/hd); Dy 4n
xudt va dat ¢ cho ngwoi dan TDC 6n dinh  thily dién Ban V& tinh Nghé An con 75 ho
cudc song chua nhan dat, véi tong dién tich con thiéu

Theo khao sat & nhiéu khu, diém TDC  1a 90,4 ha; Dy 4an thuy dién Hua Na tinh
cua Gia Lai, Quang Nam, Nghé An, ddt 6va  Nghé An con 746 ho chua dugce giao du dat
dat san xuét chi dap ing nhu ciu trong may  lua, véi tong dién tich con thiéu 57,8 ha, 311
ndm dau, chua ddm bao nhu ciu tach ho,  ho thiéu dat 1am nghiép véi tong dién tich 1a
gian dén, gia ting dan sb; c6 nhitng noi b6  1.032 ha; Dy 4n thuy dién Pong Nai 3 tinh
tr{ dat & khong ding phuong an quy hoach ~ Pak Nong con 275 ho chua duoc giao di dat
nhu tai Ban V& (Nghé An), bd tri 9noic6 dd  sin xudt néng nghiép, vai tong dién tich con
dbc 16n, nguy co sat 16 cao, khong ddm bao thiéu 1a 257 ha; Dy an thuy dién Thuong
an toan nén sau TBC nguoi dan khong dma  Kon Tum tinh Kon Tum con 106 hd chua
chuyén di noi khac, nhiéu khu TDC bd  duoc giao dii dat san xuat ndong nghiép, véi
hoang. tong dién tich con thiéu 14 75 ha.

i
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Hinh 2: Ty I¢ giao déit cho hd TPC so véi quy hoach tai mdt s6 cong trinh thiy dién
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Hi¢n nay, tinh trang thiéu dit san xuét
va dat & dang lam cho cudc song ctia ngudi
dan & cac khu, diém TDC cta cac cong trinh
thuy lgi va cac cong trinh khac (thuy dién,
giao thong) ¢ ving DTTS va mién ndi dang
gap rat nhicu kho khan. Thiéu dat san xuat
12 nguyén nhan lam nhiéu ho TDC quay vé
khu vuc long hd canh tac. Dién hinh nhu
thity dién Ban V& c6 136 ho (434 khau) quay
vé cu tra canh tac trén khu vuc long ho, va
mot sb thuy dién khac nhu An Khé, Théc

77.66

Thanh Ngh& An Quang Lam

98.07
90.00

69.26
30.61 I

Gia Lar  Binh Binh  Chung
Thudn Phuwdéc

89.00

60.20 ‘

Mam  Béng
Nguon: Khdo sdt tai cdc tinh, 2018-2019.

Mo, Ham Thuan ciling cé tinh trang nay
nhung it hon.

¢) Poi song ciia ngwoi din TPC con
nhiéu khé khan do thuc hién chua tot cong
tac hé tro chuyén doi nghé nghiép, phat trién
sinh két va tao viéc lam cia céc ho sau TDC

Theo d4nh gia cta can bo chinh quyén
cac dia phuong, nguoi dan TDC dang phai
d6i mat voi nhitng van @& nhu: thu nhap thap
va thiéu viéc 1am, hoat dong san xuét nong
nghi¢p khong hi¢u qua. Tuy nhién, ty 1¢ ho

Hinh 3: Ty 18 h dwoc hd tro tao sinh ké sau TDC
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Chuyén d6i  Tap hudn ki
nghé nghiép thuat

bao tao nghé
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12.8
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Lién két, tiéu
thu san pham

Nguyén liéu
mdoi dau vao
Nguon: Khao sdt tai cac tinh, 2018-2019.
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duoc hd tro tao sinh ké sau TDC van con
thép, cu thé: chi 23,7% s ho duogc hd tro
chuyén d6i nghé nghiép; 19,5% dugc tap
huan k¥ thuat; 16,3% dugc dao tao nghé
méi; 12,8% duoc hd tro nguyén li¢u dau vao
san xudt; va chi 7,4% duoc hd tro lién két,
tiéu thu san pham. Vi ty 1& dugc hd tro thap
nhu trén, trong khi phai d6i mat véi nhiéu
kho khan sinh ké khi chuyén déi noi ¢, c6
thé thay nguoi dan TDC da trd thanh mot ddi
tuong rat dé bi ton thuong trong xa hoi.

Ty 1 thip nhu trén con cho thiy, chinh
sach hd trg chuyén do6i nghé hay da dang hoa
sinh ké cho ngudi dan thyc hién nhung
khong hiéu qua, thiéu bén virng. Nhu trén d
dé cap, ty 18 cac ho tham gia ddo tao nghé méi
rat thip chi 16,3%, nguyén nhan 1 do nhan
thirc thap ctia ngudi dan vé co hoi chuyén doi
viéc 1am, nhiéu ngudi 16n tudi nén viée dao
tao nghé, chuyén ddéi nghé gip khé khan.
Trong khi do, co hoi tim céc viéc lam phi
nong nghi€p & cac nha may, cong ty ¢ dia
phuong ciing khong nhiéu, ty 1¢ lao dong dia
phuong dugc nhan lam viéce tai cac cong trinh
thity dién trén dia ban rat thip. Tap quan lam
viée tur do va c6 nhiéu 18 hoi trong nam cua
nguoi DTTS ciing anh huong t6i chat luong
va thoi gian lam viéc, khién cac doanh nghi¢p
khong wu tién tuyén chon (mot sé dia phuong
c6 cac cong ty cao su, mia duong nhu Binh
Thuan, Binh Phude, Gia Lai, nguoi dan dugce
dao tao vao lam & cac cong ty ndy nhung rat
nhiéu lao dong khong thé tuan thu ky luat va
bd viéc khong lam...). Ngoai ra, theo céc can
bd phu trach dao tao nghé o cac dia phuong,
cac don vi dao tao nghé gap kho khan trong
chon lya nganh nghé dé dao tao (c6 nhu cau
lao dong nhiéu, yéu cau k¥ thuat khong cao,
thoi gian lam viée on dinh, muc thu nhap
dam bao v.v.) trong pham vi khu vuc gan véi
cac khu TBC.

i
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d) Cac cong trinh cong cong va nha o
ciia hé TPC nhanh chéng xudng cdp hodc
bi bo hoang do khong phu hop voi phong tuc
tdp quan

Ddi voi rat nhiéu dy an thuy dién, cac
khu TDC ddng bd di dugc xay dung. Tuy
nhién, theo nguoi dan, viéc thiét ké, xay
duyng cac khu TPC chua quan tdim dén
phong tuc, tap quén, va van hoa cia cac cong
ddng nguoi DTTS nén nhiéu coéng trinh nha
¢ va cong trinh cong cong sau khi dua vao
st dung khong dugc nguodi dan st dung.

Két qua khao sat cho thay, tai cac khu,
diém TDC c6 xay nha dong bo hau hét da
xudng cap nghiém trong, ty 1¢ nha bo hoang
kha nhiéu (6 khu TDC thay dién Ham Thuan
tinh Binh Thuan udc tinh khoang 30% s6
nha bi bd hoang; thiy dién Ban V€ tinh
Nghé An nhiéu khu nha TDC di vén gan
1ong hd d bo hoang tir nhiéu nam; thay dién
Thac Mo tinh Binh Phudc, Song Tranh 2
tinh Quang Nam cling trong tinh trang tuong
tu. Doi v6i cac du an thily dién o giai doan
sau nam 2013, rat kinh nghiém tir sy thiéu
hiéu qua cua cac khu TPC xay dung dong
bo nén cac du an da chuyén qua hd tro tién
dé nguoi dan tu xay dung nha ¢ hodc van
chuyén nha tir noi & cii vé noi & méi.

Tinh trang thiéu quy hoach cac cong
trinh phu (nha bép, nha vé sinh, chué)ng
trai...) & cac khu, diém TDC rat pho bién.
Nhiéu khu TDC tép trung c6 xdy nha vé sinh
cho cac hg, nhung do khong phu hop véi
phong tuc, tdp quan, van hoa nén cac ho
khong sir dung va chuyén dbi thanh nha kho
(dién hinh nhu tai khu TDC An Khé- Kanak
Gia Lai). Theo nguoi dan, nguyén nhan do
khi quy hoach da khong tinh toan khoang
cach tir nha vé sinh véi nha o, dan téi xay
qua sat voi nha & gay 6 nhiém, khong phu



hop véi phong tuc cua nguoi DTTS 1a nha
v¢ sinh phai cach xa nha ¢.

Khao sat cac khu, diém TDC cho thay,
cac cong trinh dich vu cong nhu: dudng giao
thong, hé thong cip nudc sinh hoat, nha vin
hoa, hé théng dién chua duoc xiy dung.
Nhiéu khu TDC sau 10 ndam méi c6 dién lugi
nhu khu TDC cua thuy dién Ban V& (Nghé
An). Mot s6 dy an thu hoi dat trong giai doan
quy hoach treo da 10 nam gay kho khan cho
cudc soéng cia cac ho do khong dugc dau tu
co so ha tﬁng, duong, dién (nhu dy an Thuy
loi Ban Mdong, Nghé An).

Mot sb khu TDC di c6 cac cong trinh
cong cong nhung xudng cap nghiém trong.
Dic biét, dbi voi cac cong trinh duong giao
thong, nudc sinh hoat sau mot thoi gian ngén
st dung rat nhiéu cong trinh da hu hong. Chi
¢6 khoang 47,0% ngudi dan TPC tiép can
duoc nude sach (gdm nudc may vao nha,
nudc may cong cong, giéng khoan va giéng
dao), trong khi murc tiép can nay & cac ho
PC 14 62,0%. Cac ho TDC chu yéu ding
nudc chdy tur cac khe subi chiém 45,3%,
trong khi cac ho ddi chirng dung nhiéu nhat
1a nude tir giéng dao 34,3%. Tinh trang thiéu
nudc nghiém trong nhit tai khu TDC céc
cong trinh giao thong tai Binh Phuéc, hau
hét cac giéng nuéc dao & day da can nudc,
khu cap nuéc tip trung ciing dd can va hu
hong nghiém trong, nguoi dan phai mua
nuoc tu cac xe cho nudc va khong du nude
dé cho sinh hoat hang ngay°.

Ngoai ra, nha sinh hoat dong dong ciing
hu hong, nhiéu khu bj bo hoang nhu tai thily
dién An Khé- Kanak Gia Lai.

10 Ngué)n: Khao sat tai cac tinh, 2018-2019.
11 Ngudn: Khao sat tai cac tinh, 2018-2019.
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e) Chua dép iing dwrge nhu cau vé bdo
ton, duy tri bdan sdc van héa va phong tuc
truyén thong tai cac khu, diém TPC.

Déi v6i nhidu du an thity dién 16n nhu:
Son La, Lai Chau, Tuyén Quang, Ban V¢ -
Nghé An di thuc hién di doi nhiéu cong
ddng ngudi dan toc thiéu s6. Tuy nhién, ¢
nhiéu noi, nhitg ngudi di doi phai & xen
ghép véi nhimg cong ddng dan tdc tai chd.
Diéu nay dan t&i nhiéu hoat dong vian hoa
truyén thng cua cac dan toc kho duoc duy
tri va dang bi mai mot dan. Piéu nay thé hién
o nhét & tan suét sinh hoat van hoa cong
dong, to chirc 18 hoi truyén thong tai cac khu
TDC thép hon so vdi cac khu ddi ching va
danh gia cua ngudi dan vé mac do quan
trong cua “gia lang, truéng ban” ¢ cac khu
TDC ciling kém quan trong hon so voi noi
d6i chimg. Cu thé, 25,04% ho TDC dong y
tan suat to chirc trong nhiing nim gan day it
hon so voi trudce kia, ty 1€ cuia hd déi ching
la 21,01%. Ty 1€ danh gia kém quan trong
hon cua gia lang, truéng ban cua cac hd
TPC 1a 13,55%, trong khi d6 cac ho ddi
chung danh gia 1a 10,76%. Ngoai ra, & mot
s6 noi, do nha van hoa cong dong duoc xay
dung véi chét luong kém, dén nay da xuéng
cap, nguoi dan khong dam st dung trong
nhitng ngay mua bao vi s¢ sap (TDC thuy
dién Ban V¢ - Nghé An, Ham Thuan - Binh
Thuén)'.

Mau thuin trong cong dong ciing dang
1a vén dé dat ra ddi véi cac khu TPC, dic
biét 1a tai cac khu TPC xen ghép, hay cac
khu TDC ma cong dong TPC sbng gan cac
cong dong ban dia khac. Két qua khao sat
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cho thdy, 13,1% ho TDC danh gia cac mau
thuin trong cong dong ting hon so voi 5
nim trude day, trong khi ho dbi chimg chi
8,5%".

1) Yéu kém trong xir Iy 6 nhiém méi
truweong song tai cac khu, diém TPC

Do khi thiét ké quy hoach khu TDC céc
cha dau tu da khong chu y quy hoach khu xtr
1y réc thai, thu gom nudc thai sinh hoat, san
xuét. Dén nay, tinh trang 6 nhiém méi truong
dang rat pho bién tai cac khu TDC, rac thai
sinh hoat, rac thai tir chin nuéi thai truc tiép
ra mdi truong gan khu dan cu gy 6 nhiém,
gy nguy co dich bénh ddi voi cong dong
(dién hinh tai cac khu TDC cua thuy dién
Ban V€ - Ngh¢ An, thuy dién An Khé -
Kanak Gia Lai). Ngoai ra, tinh trang thiéu
nudc sinh hoat dang rit phd bién ¢ nhiéu khu
TDC cling gay anh hudéng 16n té1 viée gitr
gin vé sinh moi truong sbéng tai cac khu
TPC, dic biét & mot s6 khu nhu TDC thiy
dién Son La, thuy dién Binh Phudc, tham chi
nguoi dan phai mua nudce sinh hoat tir cac xe
téc vbi gia cao.
3. Mot sb giai phap hoan thién chinh sich

Trén co so két qua khao sat, ching toi
kién nghi mot sb giai phap hoan thién chinh
sach hau TDC ddi vai déng bao dén toc thiéu
s6 O cac du an thiy dién sau déy:

a) Ho tro cong tac giam nghéo

Can vu tién thyc hién cac giai phap sau
dé hd tro giam nghéo cho cac khu THC: (i)
tiép tuc ra soat, ddy manh chinh sach giao
dat cho ho DTTS, dic biét dién tich rimg do
cac don vi nha nudc dang quan ly, cac cong
ty nong 1am nghiép & cac dia phuong; (ii) hd
trg phat trién san xuat néng nghiép (nghién
ctru thir nghiém céc loai gidng cay trong, vat

12 Nguon: Khao sat tai cac tinh, 2018-2019.
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nuoi, thuy san mdi phu hop véi tung dia
phuong; ting cuong cac hoat dong khuyén
nong bang cach xay dung cac mé hinh trinh
dién vé cay, con méi ¢ dia phuong dé nguoi
dan hoc hoi va lam theo; (iii) wu tién cho cac
ho TDC tiép can ngudn von vay tin chap
hodc vay theo chudi gia tri voi 13i suat wu
dai; vu tién cép von vay wu dai cho cac
doanh nghiép dau tu san xuat nong nghiép,
dac biét vdi cac du an c6 kha nang thu hat
lao dong tir cac khu TPC.

b) Ndng cdp, sita chita co sé ha ting
phuc vu cong déng va dich vu cong

Can phai c6 chinh sach, quy dinh dé cac
dia phuong 16ng ghép viéc sira chita nang
cip cac cong trinh co s ha tang tai cac khu
TDC vo6i cac chuong trinh 16n nhu Chuong
trinh muc tiéu qudc gia nong thon mdi.
Ngoai ra, cdn nghién ctru xdy dung co ché
dé stir dung ngudn kinh phi trich tir ngudn
dong gop hang nam cua cac nha may thuy
dién cho cac dia phuong cho viéc dau tu duy
tu, stra chita céc cong trinh co s ha ting &
cac khu TBC.

¢) Pdo tao nghé, chuyén doi nghé
nghiép

Dé cong tac dao tao nghé dong bao
DTTS ¢ cac khu, diém TDC hiéu qua, can
thuc hién mot sé cac giai phap sau:

Thir nhat, can diéu chinh b6 sung ting
kinh phi cho viéc dao tao nghé ddi voi dong
bao céc dan toc TDC & cac cong trinh thuy
dién trong cac quyét dinh phé duyét cac cong
trinh, du an.

Thir hai, ting cudng dau tu co s& vat
chét, trang thiét bi cho cac co s& dao tao
nghé trong ving TPC hoic co sé co didu
kién phu hop nham gitip cho hoc vién co



diéu kién nam bét tot nhitng kién thic da hoc
dé ap dung vao trong cong viée tai noi &
moéi. Pong thoi, ¢6 chinh sach dii ngd phu
hop dé thu hat nhitng gido vién day nghé
gidi, c6 kinh nghiém vé cong tac tai cac co
s& dao tao nghé trén dja ban tinh.

Thir ba, da dang hoéa loai hinh dao tao
nghé cho phu hop véi lao dong cua dong
bao. Chang han nhu ddi voi dong bao tai cac
diém, khu TDC can c¢6 phuong an hd tro
nguoi dan khai thac tiém ning nudi trong,
danh bat thuy san ¢ long ho, hd tro ngudi
dan TDC chuyén doi co ciu cay trong, phat
trién thuong mai, dich vu... Déy manh dao
tao nhitng nghé ¢6 thu nhap cao va nhu cau
xa hoi dang can nhu lao dong tai cac khu
cong nghiép hay xuit khau lao dong.

Thit tu, 41y manh cong tac tuyén truyén,
nang cao nhan thirc cho ddng bao trong viéc
dinh huéng nghé pht hop véi timg lira tudi,
dia ban... Tang cudng tu kiém dinh chét
lugng day nghé nham phat huy duoc nghé
nghiép d6i véi mdi nguoi sau khi hoc nghé.

d) Bao ton, duy tri van héa cong dong
va hé tro héi nhdp cong dong vimg TPC

Can x4y dung va c6 ké hoach bao ton
céc 18 hoi, phong tuc, tdp quan cua nguoi dan
cac khu TDC; cac dia phuong can dua vao
ké hoach hang nam t6 chirc cac 1& hoi vin
hoa theo dac thu cua cac dan toc, huy dong
ngudi dan tham gia dé thic day giao luu vin
héa giita cong dong TPC va cong dong
nguoi dan so tai dé gitp ngudi dan THC
nhanh chéng hoa nhap véi dia phuong; hd
trg cong dong nguoi DTTS xdy dung nha
vin héa cong dong theo dung phong tuc, tap
quén, bang céc vat lidéu nhu & noi & cil.

e) Gidi phdp bdo vé méi trwong séng

Bo sung quy dinh vé xay dung céc cong
trinh xtr Iy 6 nhiém mai trudng trong cac du
an TDC, xdy dung chuong trinh gido duc
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truyén théng cho cong dong TPC nhim
nang cao nhan thirc vé moi truong song,
chdn nuodi cach xa khu dan cu, thu gom va
xur ly réc thai sinh hoat, rac thai chan nudi
hop v¢€ sinh; coi cac khu TPC la dia ban uu
tién trong thuc hién Chuong trinh muc tiéu
quéc gia ndng thén méi dé 1ong ghép, van
dung nguén Iuc thuc hién.

) Xay dung quy hé tro nguoi dan hiu
DC

Can nghién ctru thanh 1ap quy hd trg dau
tu sau TPC, goi 1a Quy TPC, dung dé hd trg
on dinh doi séng, san xuét cho ngudi dan
ving TPC va duy tu bao dudng mot s6 cong
trinh giao cho cong ddng quan ly. Ngudn
kinh phi trich tir kinh phi dong gop cua nha
may thuy dién cho dia phuong hang nam.
4. Két ludn

Sau khi ngudi dan chuyén vé cac khu
TDC, rat nhiéu chinh sach hd tro ngudi dan
6n dinh cudc sdng dugc thuc hién nhu: hd
tro sinh ké, tro cép luong thuyc, chuyén ddi
nghé nghiép va dio tao nghé... Tuy nhién,
qué trinh thyc hién dugc danh gié 1a chua
hiéu qua, ¢6 rat nhiéu chinh sach thyc hién
cham nhu chinh sach hd tro dit san xuét &
nhiéu tinh (ty 1é giao dat chi dat binh quan
69%), chinh sach dao tao nghé khong hiéu
qua do it nguoi tham gia, chuyén d6i nghé
nghiép khong thuc hién duge do thiéu cac
cong vi¢c phi ndng nghi¢p cho nguoi dan,
trong khi cac hoat dong nong nghi¢p san
xuat nho 1¢, nang suat thap, khong hiéu qua
dan dén ty 1& nghéo tai cac khu, diém TDC
van cao hon so véi binh quan chung cia
ving DTTS va mién nti. Chinh vi thé, trong
thoi gian téi can phai thuc hién triét dé cac
giai phap dugc dé xut trong nghién ciru nay
nham giai quyét nhitng khé khan trong phat
trién kinh té cua ho DTTS va giam nghéo
bén viing m
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TAC HAI CUA SAN PHAM THUOC LA MO1

Vi Van Thanh
Thac s, bac sy Bénh vién Phdi Trung uang.

Tém tat:

Céc san pham thudc 1a méi bao gdom thude 1a dién tir (ENDs), thude 1a
lam nong (HTPs) dang c6 xu hudng gia tang sir dung trén thé gidiva
6 Viét Nam. Mac du, nganh cong nghlep thudc 1a tuyen b rang cac
san pham thuoc 14 méi 1a giai phap giam hai va giup cai nghlen thuoc
14 truyén thong nhung bang chimg khoa hoc cho thdy cac san pham
thudc 14 méi ton tai nhidu nguy co gy hai. Céc tac dong co hai dén

Théng tin bai viét:

Tir khéa: Thude 14 dién tir, thude
la [am nong, tac hai cua san pham
thudc 14 méi.

Lich sir bai viét:

Nhén bai 1 19/8/2020

o stc khoe con ngudi va cac hé luy xa hoi, kinh té do str dung céc loai
Bién tap - 08/9/2020 san pham thudc 14 dién tir, thudc 14 1am nong gay ra khong thap hon so
Duyét bai :12/9/2020 v6i thude 14 diéu thong thu’ong pé ngan ngu’a céc ton that gay ra bai

thudc 14 méi, Viét Nam can tang cuong cac giai phap kiém soat viéc
quang c4o, tiép thi, budn ban, va tiéu thu trai phép cac san pham thude

Article Infomation: 14 méi.
Key words: Electronic tobacco;
heated tobacco; harms caused by Abstract:

new tobacco products Electronic nicotine delivery systems (ENDS) and heated tobacco

products (HTPs) are new tobacco products, which tend to increase their

Article History: use in the world and in Vietnam. Although the tobacco industry claims
Received : 19 Aug. 2020 that new tobacco products are traditional tobacco cessation and harm
Edited - 08 Sep. 2020 reduction solutions, smentlﬁc evidence shows that new tobacco

P products have many harmful risks. The adverse effects on human health
Approved : 12 Sep. 2020

and the social and economic consequences caused by the use of ENDS,
HTPs are not lower than that of conventional cigarettes. To prevent
damages caused by new tobacco products, Vietnam needs to strengthen
measures to control the illegal advertising, marketing, trading, and
consumption of new tobacco products.

1. Khai quat san pham thudc 14 méi

Hién nay, trén thi truong dang xut hién
cac san pham thudc 14 méi, phd bién nhit 1a
thuéc 14 dién tir (Electronic Nicotine
Delivery Systems - ENDS) va thudc 14 1am
néng (Heated Tobacco Products - HTPs).
Céac san pham nay khong nam trong danh
muc cac san pham dugc quan 1y theo quy
dinh cuia Luat Phong, chéng tac hai cua
thudc 14.

ENDS 1a cac thiét bj dién tir hoat dong
bang cach lam nong dung dich 1ong hoa tan
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NGHIEN CcUU

LAP PHAP_ /56 18 (418)- T9/2020

c6 chura nicotine, huong li¢u va céc phu gia
khac, tao ra hat khi dung cho nguoi dung hit
vao. Thiét bi ENDS bao gém bo phan pin,
sac; bo phan tao nhiét, bo phan dan dong khi,
bd phan chtra ng dung dung dich dién ti;
dau ngam cho phép ngudi dung hit vao dong
khi da bay hoi. ENDS c¢¢ hai loai: (1) Loai
6ng chira dung dich dong trong mot 6ng kin
c6 kich thuge vira van dé lap vao thiét bi dién
tu, ong nay chi str dung mot lan (hinh A); (2)
Loai 6ng chira dung dich nip m¢d dé nguoi
su dung cé thé tu pha tron, dd, thém dung



dich vao 6ng (hinh B & C trong hinh 1)".

HTPs 1a sy két hop gifra thiét bi dién tur
bao gébm bd phan tao nhi€t lam néng va san
pham thudc 14 (di€u thude hay dau cam la
thude ép). HTPs hoat dong bang cach lam
nong diéu thude hay dau moi toi nhiét do du
cao dé sinh ra cac hat khoi, lan khoi c6 thé
hit vao (hinh 2)°.

2. Tinh hinh s&r dung thudc 14 méi trén
The gidi va Viét Nam

Cac nghién cuu gan déy tai Hoa Ky va
mot s6 nude chau Au cho thay, tinh hinh su
dung thuoc 14 moi trong gio1 tré cd xu hudng
gia tang.

Tai Hoa Ky, nghién ctru bdo céo tir nam
2011 dén 2018, ty 1¢ st dung thude 1a moi &
gidi tré tang tr 1,5% lén 27,5%. Cling tai
My, tir 2017 dén 2018, viéc sir dung ENDS
tang 135% & hoc sinh Trung hoc pho thong?.

Tai Viét Nam, theo diéu tra st dung
thudc 14 & nguoi truong thanh nam 2015
(GAT 2015) chi ra ty 1¢ da ting hut ENDS
1a 1,1% va ty 1€ hién dang s dung ENDS la

-] [ ]  [el

=1

Hinh I - Thuéc ld dién tiv
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0,2%*. Nam 2019, két qua diéu tra stc khoa
hoc dudng cho thay ty 18 st dung ENDS &
nhém tudi 13-17 tudi 1a 2,6%, va ¢ xu
huéng ting & cac thanh phd 16n, c6 mirc
song kha va & gidi tré’. Viée quang céo, gioi
thiéu va ban ENDS dugc thuc hién trén
mang (youtube facebook, trang web) va da
¢6 nhiéu diém ban 1é¢ mé ra véi nhiing trung
bay bét mat®.

3. Thanh phan ddc hai cé trong cic san
pham thuéc 14 méi

Thuéc ld di¢n tiv (ENDS):

Céac thanh phan trong ENDS thudng
bao gdm Nicotine, glycerin, propylene
glycol va huong liéu. Nicotine 14 chét gay
nghién va doc hai nhu trong thube 14.
Propylene glycol c6 thé tao thanh propylene
oxide, mot chat gay ung thu khi dugc dun
néng va hoa hoi. Glycerin/Glycerin gdc thuc
vat khi dugc dun néng va hoa hoi tao thanh
acrolein, gy kich Gmg duong ho hap trén.
Mot ) huong liéu khac nhau c6 trong ENDS
da duoc xac dinh 13 gay doc té bao, dic biét

Hinh 2 — Thuéc ld nung néng

1 Health (2020). Smoking and Tobacco Use; Electronic Cigarettes. Centers for Disease Control and
Prevention, <https://www.cdc.gov/tobacco/basic  information/e-cigarettes/severe-lung-disease.html>,
accessed: 21/09/2020.

2 Layden J.E., Ghinai L., Pray L., et al. (2020). Pulmonary Illness Related to E-Cigarette Use in Illinois and

Wisconsin — Final Report. N Engl J Med, 382(10), 903-916.

WHO Report on the Global Tobacco Pandemic, 2019.

4 VN-2015_FactSheet Standalone E Oct2016.pdf. <https://www.who.int/tobacco/ surveillance/survey/gats/
VN- 2015 FactSheet Standalone E Oct2016.pdf?ua=1>, accessed: 21/09/2020.

5 Suckhoedoisong.vn (2020). Thudc 14 dién tur ting nguy co ung thu phdi va hang loat tac hai khac.
<https://suckhoedoisong.vn/gia-tang-thanh-thieu-nien-su-dung-thuoc-la-the-he-moi—n179919.html>,
accessed: 21/09/2020.

6  WHO | Heated tobacco products (HTPs) market monitoring information sheet. WHO, <http://www.who.int/
tobacco/publications/prod_regulation/htps-marketing-monitoring/en/ >, accessed: 21/09/2020.
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la hop chat diacethyl - mdt nguyén nhan gay
viém tiéu phe quan phdi. Khoi ENDS ¢6
chira cac chat nhu glycols, aldehydes, cac
hop chét hiru co dé bay hoi, hydro cacbon
thom da vong, nitrosamine, kim loai, phan
tir silicate va cac chat khac’. Dicarbonyls
(glyoxal, methylglyoxal, diacethyl) va
hydroxycarbonyls (acetol). Cac chit nay duogc
chting minh 13 gy nén hang loat thay dbi
bénh ly quan trong. Céac hat siéu min hit vao
tir ENDS ¢6 kha nang lam tang nguy co phat
trién cac bénh tim mach hodc hé hap cho ca
nguoi hat va khong hit. Trong d6 c6 nhing
hop chét dac biét nguy hiém khong tim thay
trong thudc 14 thong thuong nhu glyoxal®.
Tuy nhién, mtrc d§ ddc khac nhau tuy thudc
vao céc loai thudc khéc nhau, tham chi cé
nhing loai cao hon ¢ khoi thudc 14 truyén
théng. Mot s6 kim loai nang bao gém chi,
chomium, niken va formaldehyde tim thay
trong sol khi ctia mot sb loai ENDS c¢6 nong
d6 bang hoic cao hon thudc 14 truyén thong
trong diéu kién thir nghiém str dung binh
thuong. Khi ma ngudi dung hit vao va tho ra
tir ENDS ¢6 thé khién ca ban than va ngudi
xung quanh tiép xtc véi cac chat doc hai’.

Thuéc ld nung nong (HTPs):

T6 chic Y té thé gidi khuyén céo du
HTPs nung nong thudc 14 & nhiét do thap
hon thudc 14 truyén théng nhung van tao ra
nhitng hoa chat twong tu nhu trong khéi

thudc 14. Hoa chat co hai va nguy co gay hai
c6 trong HTPs bao gom: kim loai ning,
formaldehyde, nicotin, hydrocarbon thom da
vong, cacbon monoxide, accetaldehyde,
acrolein ... mot sb hoa chit duoc Xép vao
nhom giy ung thu'®.
4. Tac hai cia thudc 14 méi doi véi sire
khoe

Nicotine trong ENDS la chdt gdy nghién
va doc hai: Ngoai viéc gay nghién cao,
nicotine lam ting nguy co rdi loan tim mach,
ho hap, tiéu hoa, sinh san, e ché phan tmg
mién dich va dong vai tro 1o rang trong viéc
gdy ung thu thong qua tang sinh té bao, mat
can bang oxy hoa, giy chét té bao va dot
bién DNA, ciing nhu sy phat trién cta khoi
u. Tiép xtic vdi nicotin & tré vi thanh nién va
thai nhi c6 anh huong cap tinh hogc lau dai
dén phat trién ndo by, tiém nang dan dén rbi
loan hoc tap va rdi loan tAm than kinh!'.

ENDS - HTPs va lién quan dén bénh Iy
tim mach: Mot nghién ciu tong quan hé
théng trén co s danh gia cac nghién ciru
thuc nghiém mai day da chi ra ENDS lam
ting nguy co hinh thanh huyét khdi va xo
vira dong mach. Cac nghién ctru khac cling
cho thay st dung ENDS c¢ lién quan den
tang nguy co nhoi méau co tim (OR=1,7), roi
loan chtrc nang ndi mod lién quan dén bénh
tim mach!?,

7  E-cigarettes are harmful to health. <https://www.who.int/news-room/detail/05-02-2020-e-cigarettes-are-

harmful-to-health>, accessed: 21/09/2020.

8  Bekki K., Uchiyama S., Ohta K., et al. (2014), Carbonyl Compounds Generated from Electronic Cigarettes.
Int J Environ Res Public Health, 11(11), 11192-11200.

9  E-cigarettes are harmful to health. <https://www.who.int/news-room/detail/05-02-2020-¢-cigarettes-are-

harmful-to-health>, accessed: 21/09/2020.

10 WHO Report on the Global Tobacco Pandemic, 2019. WHO | Heated tobacco products (HTPs) market
monitoring information sheet. WHO, <http://www.who.int/tobacco/publications/prod_regulation/htps-

marketing-monitoring/en/ >, accessed: 21/09/2020.

11 E-cigarettes. <https://www.who.int/westernpacific/news/q-a-detail/e-cigarettes-how-risky -are-they>,

accessed: 21/09/2020.

12 Middlekauff H.R. (2020), Cardiovascular impact of electronic-cigarette use. Trends in Cardiovascular

Medicine, 30(3), 133-140.

D’Amario D., Department of Cardiovascular and Thoracic Sciences, Fondazione Policlinico Universitario
A Gemelli IRCCS, Rome, Italy, Migliaro S. va cong su. (2019). Electronic Cigarettes and Cardiovascular
Risk: Caution Waiting for Evidence. European Cardiology Review, 14(3), 151-158.
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ENDS - HTPs va lién quan dén bénh hé
hdp, ung thuw: Cac kim loai dugc giai phong
tir hoi ENDS, tily mirc d9 tiép xuc, duoc bao
cao la gay ra hodc c6 kha nang gay ra mot
s6 tac dung phu bao gom kho tho, ho va thd
kho khe, kich ung phe quan va pho1 kich
ung mang nhay ¢ mat va duong ho hap trén,
suy giam chtc niang phoi, cling nhu ung thu
phéi, miii va canh miii. Nghién ctru cho thay,
ngudi sir dung ENDS phat trién cac thay d6i
té bao lién quan dén ung thu twong ty nhu
ngudi hit thude 14 truyén théng'®. Gan day,
nhiéu ca t6n thuong phdi nghiém trong va
cap tinh do ENDS d3 duogc bio cdo trén toan
cau'®. Theo s6 lidu cia Trung tAm kiém soat
bénh tat Hoa Ky (CDC), tir thang 8/2019 dén
ngay 18/02/2020 chi tinh riéng & M¥ da co
68 ca tir vong va 2.807 truong hop méc bénh
viém dudng hé hip cap phai nhap vién do sir
dung ENDS. Trong d6 hau hét 1a nguoi tré
tudi, 15% sd ca nhép vién dudi 18 tudi, 37%
tlr 18-24 tudi's.

Nguy co chdy né: Cac thiét bi trong
ENDS c6 thé hong, 161 va gay nd gay ra cac
chan thuong nghiém trong (miéng, mit, co,

THUC TIEN PHAP LUAT

mit mili, xwong ham, cb). Chi riéng tai Hoa
Ky tir nam 2015 dén 2017, udc tinh co
khoang 2.035 vu né6 ENDS va cac ton
thuong do bong tai cac khoa cép ciru cua
bénh vién Hoa Ky'°.

Nguy co phéi trén ma tiiy: Nguyén liéu
phdi tron dung dich ENDS tir nhiéu loai
thanh phﬁn khac nhau nén c6 thé bi loi dung
dé str dung ma tay thong qua viéc phéi tron.
Tai My, nghién ctru su dung dir liéu Diéu tra
qudc gia vé st dung thudc 1a & thanh thiéu
nién (16p 6 dén 16p 12) nam 2016 cho thay,
ty 1¢ da ting sir dung chat ma tay tir cay
cannabis trong ENDS 1a 30.6% trong s6
nhitng nguoi da tung sir dung ENDS'.

Tai Viét Nam, tinh trang t01 pham ma
tay tron cac loai may tiy vao cic san pham
ENDS va hudéng vao doi tuong hoc sinh,
sinh vién va gi6i tré dang rat phirc tap va mot
s6 vu viée da duoc diéu tra, phat hién's.

5. T4c hai ciia thudc 14 méi vé mit xi hoi,
kinh té, méi truong

ENDS, HTPs gay ra nhiéu anh huéng
xAu t6i an sinh x4 hoi, kinh té, méi truong va
su phat trién bén vimg, mic du cho dén nay

13

14

15

16

17

18

Rowell T.R., Tarran R. (2015). Will chronic e-cigarette use cause lung disease?. American Journal of
Physmlogy Lung Cellular and Molecular Physiology, 309(12) L1398-L14009.
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<http://congdoanytevn.org.vn/pages/news/18067/Mot-so-thong-tin-can-biet-ve-tac-hai-cua-thuoc-la-dien-
tu-thuoc-la-nung-nong.html>, accessed: 21/09/2020. Fowles J., Barreau T., Wu N. (2020). Cancer
and Non-Cancer Risk Concerns from Metals in Electronic Cigarette Liquids and Aerosols. International
Journal of Environmental Research and Public Health, 17(6), 2146.
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I1linois and Wisconsin — Final Report. N Engl J Med, 382(10), 903-916.

Health (2020). Smoking and Tobacco Use; Electronic Cigarettes. Centers for Disease Control and
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accessed: 21/09/2020.

Rudy S.F., Durmowicz E.L. (2016). Electronic nicotine delivery systems: overheating, fires and explosions.
Tob Control.

Trivers K.F., Phillips E., Gentzke A.S., et al. (2018). Prevalence of Cannabis Use in Electronic Cigarettes
Among US Youth. JAMA Pediatr, 172(11), 1097-1099.

Lé& Mittinh huong ing ngay Thé gi¢i khong thude 14 31/5 va Tuan 18 Quéc gia khong thude 14 25-31/5/2020.

Chuong trinh Phong chéng Téc hai ciia Thude 1, <http://vinacosh.gov.vn/vi/hoat-dong/ngay-the-gioi-
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chua thé dinh luong hét dugc chi phi bénh tat
cho xa hoi do ENDS va HTPs gy nén".

ENDS, HTPs hién c6 xu huéng nham
to1 do1 tuong 1a gi61 tré thong qua hinh anh,
phong cach tao gu tham my, xu hudng cua
gi61 tré, ban hang qua mang (ban qua app
dién thoai thong minh, quang cdo va mua
ban trén 1nternet) 1 hinh thic ma gioi tré
thuong su dung, anh hu’ong xau dén suc
khoe, moi truong, 16i song, hanh vi cua gioi
tre. Bang luu y, ENDS ¢6 nguy co cao tiém
an va phat sinh cac t€ nan xa hdi, nhat la str
dung ma tiy va cac chat gay ngh1en dong
tho1 voi ENDS, anh hudng dén stre khoe, an
ninh trat ty xa hoi nghiém trong hon rat
nhiéu so vOi thudc 14 truyen thdng?.

Thlet bi dién tir c6 the hong, 16i va gay
chay no, thu’ong tich, mat an toan cho ngu()’l
su dung Réc thai cia bo phan dién tur gay
anh hu’orng dén moi truong, dic biét 1a voi
thiét bi sir dung 1 lan.

6. Thubc 1a dlgn tir khong phai la cong cu
cai nghién thuoc la

Céc san pham phan phdi nicotine thay
thé, nhu ENDS va thudc 14 nung nong, bang
cich nhanh chong dua nicotine vao nao
tuong tu nhy thudc 14, gitp duy tri chi
khong lam mat di viéc nghlen nicotine®

Theo To chirc Y té thé g10’1 thé g101
chua c6 bang ching ENDS gitp cai thudc
ma nguoc lai, nhleu nguoi str dung dong thoi
cad ENDS va thudc 14 thong thuong. Mot
Nghién cuu tai Hoa Ky da két luan rang, ty

Tai liéu tham khao

1¢ bét dau hut thuoc 1a diéu thong thudng &
nhiing nguoi tré (tu01 tu 14- 30) da ting dung
ENDS cao hon 3,5 lan so véi nhiing ngudi
chua tung st dung”.

Viéc khuyén khich ngudi hit thude
chuyén sang hut ENDS/ HTPs khong lam
cho ho co6 the bo hut thudc 14, ma can thic
day cai thudc 14 de g1up ngu:orl hut thude
khong bi nghién tit ca cac dang nghién
nicotine.

7. Két ludn va khuyén nghi

Cac san pham ENDS va HTPs c6 chua
cac chat doc hai, gay ngh1en nén anh hu:ong
xau dén strc khoe clia ca nguoi hat va ngu’cn
Xung quanh gay bénh tat, tir vong va cic tac
hai, hdu qua v€ xa hoi, kinh t€, moi truong
khong thap hon so vé6i thude 14 diéu thong
thuong.

Mat khac, ENDS va HTPs anh hudng
Xau t6i thanh th1eu nién, tao nén nguy o tao
ra mot thé hé nghlen nicotine moi. Nguy co
st dung ma tuy va céc chét kich thich khac
dong thoi véi ENDS nghiém trong hon rat
nhiéu so voi thude 1a diéu thong thuong.

Trong nhiing nim gan day, Viét Nam
da co su tang tru(")’ng thu0’ng mai nhanh
chong va viéc sir dung cac san phdm m&i
nay, phan 16n khong duoc klem soat, voi su
g1a tang su dung cc san pham nay trong
gioi tre. Vi Vay, Nha nudc khong nén cho
phep thi dlem san xuat, quang ba, phan phi
cac san pham nay m
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Tém tit:

Dén chu tryc tiép (DCTT) 1a mdi quan tdm cua nhiéu quoc gia, nhiéu
nén chinh tri trén thé giéi. Xu huong chung cua cc quoc gia hi¢n nay
1a m& rong DCTT bén canh vige tiep tuc duy tri va cung ¢0 dan chu dai
dién nhim bao dam quyén cua cong dan trong viéc t6 chirc thyc thi
quyén luc nha nuée. Qua nghién ctru cho thiy, cac hinh thirc DCTT
thuorng duoc ghi nhén trong Hién phap va luat. Vé co ban, phap luat &
cdc quoc gla déu ghl nhén nhiing phuong thire DCTT kha glong nhau
gbdm trung cau dan y ¥, sang kién chuong trinh nghi sy, bai mien,... Tuy
nhién, & moi quoc gia, muc do va cach thirc ghi nhan c6 khéc nhau
Trong pham vi bai viét nay, tac gia tap trung trinh bay phan tich cac
hinh thirc DCTT dugc ap dung ¢ mot s0 nude trén thé giGi va rat ra mot
s0 goi md cho Viét Nam.

Abstract:

Direct democracy is the concern of many countries, many politics in the
world. The common trend of countries today is to expand direct
democracy in addition to continuing to maintain and strengthen
representative democracy in order to ensure citizens' rights in organizing
the exercise of state power. The study has shown that direct democracy
forms are often recognized in the Constitution and the specialized laws
of the countries. Basically, the laws in all countries recognize the same
methods of direct democracy, including referendums, elections,
dismissals, and agenda initiatives ... However, in each country, the level
and recognition method are somewhat different. In the scope of this
article, the author focuses on analyzing the forms of direct democracy
being applied in some countries in the world and provides some
suggestions for Vietnam.

O cac qudc gia trén thé gidi, ngudi dan
thuc hién quyén luc cia minh bang hai
phuong thire co ban 1a dan chu dai dién (hay
dan chu gian tiép - thong qua cac co quan dai
dién) va dan cha truc tiép. Dan cha truc tiép
duoc hiéu 1a sy thé hién ¥ chi truc tiép cua
ngudi dan dé quyét dinh mot van dé cua nha
nuéc hay ciia cong dong ma khong cin
thong qua mot thiét ché trung gian, cu thé 1a
co quan dai dién do dan lap ra qua bau ctr.

Sy thé hién ¥ chi nay thong thuong c6 ¥
nghia quyét dinh, bat budc phai duoc thi
hanh ngay ma khong phu thudc vao mong
mudn cta chinh quyén.
1. Céc hinh thirc din chii true tiép ¢ mot
s0 nuéc trén thé gioi

Nén dén chi “tryc tiép” dau tién trén thé
gi61 1a Nha nudc dan chu Athen do nguoi Hy
Lap thiét lap cach day hon 2.500 nam (508-
322 TCN)'. Méc du Nha nudc nay chua co

1 Demokratien in der Antike: Athen und Rom, http://demokratie.geschichte-schweiz.ch/demokratie-antiken-

athen-rom.html.
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bd may quan lai chuyén nghi¢p nhung da
budc dau quy dinh nhitng biéu hién dau tién
ctia DCTT nhu: biéu quyét thong qua céc
luat, bo phiéu bét tin nhiém lanh dao... Trong
x4 hoi hién dai, DCTT ngay cang duoc nhiéu
quéc gia quan tim thuc hién.

Din chii truc tiép ¢ Thuy Sy

Trong tat ca cic nén dan chu trén thé
gidi, Thuy S§ dwoc danh gia 1a mot qudc gia
ap dung hinh thire DCTT pho bién nhat. Cho
dén nay, chua c6 mot nha nudc nao t6 chuc
mot 86 luong lon cac cude trung ciu y dan &
cap qudc gia nhu ¢ Thuy S§*. 0 Thuy S,
DCTT cung ton tai song hanh véi nén dan
chu nghi vién (dan chu dai dién), théng qua
d6 nguoi dan c6 thé gy anh hudng truc tiép
dén hoat dong quan ly dat nudce. Cac cudce
trung cau ¥ dan (referendum) duoc té chirc
trnam 1291, va tir nam 1848 da duoc chinh
thirc quy dinh trong Hién phap Thuy S§°.
Ngay nay, Thuy Sy thuc thi cac hinh thuce
DCTT & tit ca cac cap chinh trj (cap dia
phuong, cap bang, cap nha nudce lién bang).
O Thuy S§, c6 ba loai loai hinh quan trong
nhat caa DCTT la: trung cau ¥ dan bat budc,
trung cau y dan khong bat budc va sang
quyén nhan dan.

Trung cdu y dan bat budc: Theo quy
dinh cua Piéu 140 Hién phap lién bang, tat
ca cac du thao stra d6i Hién phap da duoc
Nghi vién thong qua - khong phu thudc vao
viéc d6 1a sira d6i timg diéu khoan hodc sira
d6i toan bo - déu phai duoc nguoi dan chép
thuan théng qua mot cudc trung cau y dan
(toan dan phuc quyét). Cu thé, trung cau y dan
bat budc vé stra d6i Hién phap lién bang phai
duoc tién hanh trong cac trudong hop sau: a)
Yéu cau stra doi toan bo Hién phap lién bang
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theo sang kién (dé xuét) ctia ngudi dan; b)
Yéu cau stra doi toan bo Hién phap lién bang
theo sang kién (dé xuét) cua Thuong vién
(Hoi dong quéc gia) hodc Ha vién (Hoi dong
bang) nhung khong dugc vién kia ung h; c)
Yéu cau stra d6i mot phan (mot s6 dleu) cua
Hién phap lién bang theo sang kién (dé xuét)
clia nguoi dan dudi hinh thire dé xuét chung
nhung da bi Nghi vién lién bang chung (Hoi
ddng quéc gia va Hoi dong bang tién hanh
phién hop chung) bac bo*.

Trung cau ¥ ddn khéng bdt budc: O
Thuy S¥, trung cu ¥ dan khong bat bude da
dugc ap dung tu nam 1874. Theo quy dinh
ctia Diéu 141 Hién phap lién bang, 4 loai van
ban sau day thugc dbi tugng co thé dugc dua
ra trung cau y dan: Mot la, cac luat lién bang
(cac luat méi hodc cac luat stra d6i); Hai la,
cac luat lién bang dugc tuyén bd khan cap
c6 thoi han ap dyung trén mét nam; Ba /a, cac
nghi quyét lién bang néu dugc Hién phap
hoac luét tru liéu; Bén la, cac didu udc qudc
té thudc loai sau: ¢6 thoi han khong xéac dinh
va khong duoc hiy bo; quy dinh vé gia nhap
vao mot to chire qudc té; chira dung cac quy
dinh quan trong hodc viéc thuc hién doi hoéi
phai ban hanh luat lién bang.

Diéu kién dit ra ddi voi yéu cau trung
cau ¥ dan khong bét budc 1a phai co sur ung
ho (yéu cau) cua 50.000 nguoi dan c6 quyén
biéu quyét (ctr tri) hodc ctia 8 bang trd 1én.
Danh sach chit ky cua cu tri dugc dua ra lam
bang ching phai duoc l4p trong thdi han 100
ngay sau khi cong b luat hoic nghi quyét
dugc thong qua.

Sdng quyén nhan dan: Hinh thic sang
quyén nhan dan (Nhan dan dua ra sang kién)
duoc 4p dung tir nam 1891. Nguoi dan Thuy

2 Wilfried Marxer (2004), “Wir sind das Volk: Direkte Demokratie - Verfahren, Verbreitung, Wirkung”, in

Beitrdge Liechtenstein-Institut Nr. 24/2004, S. 29.

3 Switzerland’s Direct Democracy, at http://direct-democracy.geschichte-schweiz.ch/.
4 Hoi Luat gia Viét Nam, HO so Dy an Luat Trung ciu ¥ dan, cung cap tai ky hop thtr 9, Qudc hoi khoa XIII

(2015), Hién phap Thuy Si, cac diéu 138, 139, 141.
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Sy ¢6 thé yéu cau tién hanh mot cude trung
cu y dan vé viée stra d6i toan bod hay mot
phan cta Hién phép lién bangs. Hinh thirc
sang quyén nhan dan dugc coi 13 yéu t6 dong
luc ctia nén DCTT.

Trung cau y dan & cdp bang va dia
phuwong: Trung cau y dan khong chi dugc ap
dung & cap lién bang ma con dugc ap dung
d6i v4i cac ngh1 quyét ciia nghi vién bang va
hoi dong xa. O cac do thi nho, nguoi dan co
quyen biéu quyét tai hoi nghi d6 thi vé cac
van dé quan trong. Nguoi dan Thuy Sy & cap
bang va cép dia phuwong c6 thé thuc hién
sang quyén lap phap va trung cau ¥ dan vé
céc quyét dinh hanh chinh. Trung ciu y dan
vé ludt va cac quyét dinh hanh chinh cho
phép ngudi dan thé hién y kién vé cac van
ban luat Vé cac quyét dinh hanh chinh cua
chinh quyen bang hodc chinh quyén d6 thi.
Hau het cac bang déu ap dung hinh thuc
trung cau ¥ dan bat buoc hoac trung cau ¥
dan khong bat budc vé luat hoic két hop ca
hai hinh thtrc nay. Vi du, cac nghi quyét vé
chi tiéu trén mot murc tién nhét dinh hodc vé
nhing loai thué méi ¢ nhiéu bang dugc quy
dinh phai tién hanh trung cau ¥ dan bat budc;
& cac bang con lai thi trung cau y dan co thé
thuc hién nhung khong bat budc. Bang cach
d6, nguoi dan Thuy S§ c6 thé tham gia quyét
dinh vé& céc cong trinh ha tang cong cong
dugc xay dung hodc tai trg tor ngan sach
cong hoac viéc chi tai chinh cho cac truong
hoc, bénh vién.

Din chii truc tiép 6 Hoa Ky

Hoa Ky ciing duoc coi 1 qudc gia tiéu
biéu trong viéc thuc hién DCTT. DCTT
cling dugc thyuc hién & Hoa Ky tir rat lau va

hién van dang dugc thyc hién mdt cach phé
bién hon nhiéu qudc gia khac trén thé gigic.

Tuy nhién, & Hoa Ky, DCTT chi dugc
thuc hién & cdp bang. Nudc niy chua timg
t6 chirc cac cudc trung cau y dan (ké ca bt
budc hodc chi co tinh chat tham van) & cap
lién bang. Nhimng nd lyc 4p dung cac thiét
ché DCTT ¢ cép lién bang cho dén nay van
chua thanh cong’.

V& mit phap 1y, mic du DCTT véi tu
cach 12 mot nguyén tic 1ap phap chua duoc
ghi nhan trong Hién phap Hoa Ky, nhung ly
thuyét vé DCTT d3 duge hién thuc hoa &
nhiéu tiéu bang ctia Hoa Ky. Cudc d4u tranh
cho cac quyén dan sy va cong bang xa hoi da
dién ra trong nhiéu thé ky & Hoa Ky va trong
qué trinh do, DCTT da duogc van dung nhu la
mot cong cu phap 1y quan trong thyc hién
quyén lyc nhan dan. Vi dy, théng qua hinh
thirc trung cau ¥ dan, toan bd cac bang phia
Tay ctia Hoa Ky trao quyén bau cir cho phu
ni; & bang Oregon, viéc trung cau y dan da
dan t4i viéc xo04 bo hinh phat tir hinh va ap
dung ché d6 1am viéc 8 tiéng tuan va quy dinh
mirc luong t6i thiéu cta ngudi lao dong...

Xét vé mat lich stu, cac yéu té6 DCTT
cling da c6 truyén thong lau doi & Hoa Ky.
Mot hinh thirc dugc goi 1a “town hall
meetings” (cac cudc hop ¢ toa thi chinh) -
mot loai hinh hoi nghi cong dan, da duogc
thuc hién tir khi nudc nay con 1a mot thudc
dia cia Anh. Nam 1778, cudc trung cu y
dan dau tién da duogc tién hanh & cap bang -
d6 1a mot cude trung cau ¥ dan vé Hién phap
0 bang Massachusetts. Nam 1898, bang
South Dakota di ghi nhan trung cau y dan
khong bat budc va sang quyén nhan dan

5 Hoi Luat gia Viét Nam, Hb so Dy 4n Luat Trung clu y dan, cung cép tai ky hop ther 9, Quéc hoi khoa XIII

(2015), Hién phéap Thuy Si, cac diéu 138, 139, 141.

6 Ralf-Uwe Beck und Daniel Schily, Die direkte Demokratie in den USA, 2011.
7 Direkte Demokratie in den USA, http://www.nzz.ch/aktuell/startseite/den-buergern-das-erste-und-das-letzte-

wort-1.18159238.
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trong Hién phéap ctia minh. Nam 1902, Nghi
vién bang Oregon cling thong qua quy dinh
t6 chire trung cau y dan bét budc vé sira doi
Hién phap. Nam 1911, bang California ciing
ghi nhan céc hinh thue DCTT.

Tir 1898 dén 1918, 24 bang cua Hoa Ky
da ghi nhan trung cau ¥ dan va sang quyén
nhan dan trong Hién phép ctia minh. Du vay,
sau nam 1918, viéc thiét 1ap cac hinh thiic
DCTT tr¢ lén cham hon. Nam 1959, bang
Alaska dua vao 4p dung sang quyén nhan
dan, cac bang tiép theo 1a Florida vao nim
1972 va Mississippi vao nam 19928...

Hién nay, hau hét cac bang cua Hoa Ky
déu ghi nhan mot so hinh thire DCTT, thong
thuong 1a sang quyén nhan dan va trung cau
y dan. Dbi véi sang quyen nhan dan vé Hién
phap va luat, diéu kién can thiét trong viée
thu thap chir ky c6 su khic nhau & timg tiéu
bang, dao dong trong khoang tir 2% dén
15%. Thoi gian thu thap chit ky trung binh
la 15 thang’.

Viéc bau ctr truc tiép thong ddc dugc ghi
nhan & tt ca cac tiéu bang. O cép co so thi
thi truong, canh sat truong, v.v. cling duogc
bau tryc tiép. Tat ca nhitng ngudi do dan
truc tiép bau ra c6 thé bi bii nhiém theo sdng
kién ciia Nhan dan.

Dén chii truc tiép ¢ mét so6 nwéc phdt
trién khdc

O cac nudc phat trién khac (Anh, Uc,
New Zealand, Ao, Thuy Pién, CHLB Puc,
Nhat Ban...) hién déu da 4p dung nhiing hinh
thirc DCTT pho bién ma IDEA di xac dinh
1a: trung cau ¥ déan, sang kién cta cong dan,
sang kién chuong trinh nghi su, bai mién dai
biéu dan cu'®, mic du muc do, cach thic va
ca tén goi cua cac hinh thirc DCTT néu trén
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it nhidu khac nhau & cac quc gia.

- Trung cau ¥y ddn: Phap luat ¢ nhleu
nudc phat trién trao cho nguoi dan quyen
thong qua cudc trung cau y dan, truc tiép
quyét dinh cac van dé chinh tri, x4 hoi, phap
ly quan trong cua dat nu6c hay cua dia
phuO’ng O mot sb nuoc nhu New Zealand,
van dé dua ra trung cau ¥ dan 1a khong bi
han ché, ké ca trong linh vuc ngan sach nha
nudce. Thong thuong, két qua trung cau y dan
c6 hi¢u luc rang budc ddi véi cac co quan
nha nudc.

- Sang kién céng ddn: Phap luat & nhidu
nuoc phat trién khac con trao cho cong dan
quyen dé nghi dua mot van dé quan trong
quoc giara quyet dinh thong qua cudc trung
cau y dan. Diéu kién dé thyc hién sang kién
cong dan 1a nguoi dé xuat phai thu thap du
mot sd luong chit ky tng ho theo luat dinh.
Noi dung bo phiéu khé da dang nhu: dé xuat
ban hanh m(n hodc stra d6i van ban phap
luat, hay van dé& quan trong cua quéc gia,
cong ddng. Thong thuong két qua cua sang
quyén cong dan c6 hiéu luc bit bude ddi véi
cac co quan nha nudc.

- Sdng kién chirong trinh nghi sw: Phap
luat cia nhidu nuéc phat trién ciing trao cho
ngudi dan quyén dé xuit dua mot van dé cu
thé vao chuong trinh lam viéc clia co quan
1ap phap. Tuong ty nhu sang kién cong dén,
sang kién chuong trinh nghi su can nhan
dugc mot sb luong ti thiéu chit ky tng ho
dé c6 thé dugc chap nhan boi co quan 1ap
phap.

- Bdi nhiém dai biéu dan cu:

Phép ludt & nhiéu nudc phat trién trao
cho ngudi dan quyén bai mién dai biéu dan
cu. Theo nghién ctru cia td chitc IDEA, hién

8  Michael Efler, 100 Jahre direkte Demokratie in den USA, http://www.europa-magazin.ch/Aktuell/Dossiers-

Themenfokus/ Demokratie/21/cmd. 14/audience.d.

9  Ralf-Uwe Beck und Daniel Schily, Die direkte Demokratie in den USA, 2011.
10 Viginia Beramandi, Andru Elis (2014), DCTT: S6 tay IDEA Qudc té, (Pao Tri Uc, Vii Cong Giao, Chu tri
ban tieng Viét), Nxb. Pai hoc Quoc gia Ha Noi, Ha Noi.

NGHIEN CcUU
S6 18 (418) - T9/2020\ _LAP PHAP 61



KINH NGHIEM QUOC TE

nay, cic nudc phat trién trén thé gidi ghi
nhan hai hinh thtrc bai mién chinh theo mirc
do tham gia cta nguoi dan trong qua trinh
nay: (1) bai mién day di - 1a bai mién doi hoi
phai c6 su tham gia cua nguoi dan ca & giai
doan dé xuit va ca giai doan bo phiéu thong
qua; (2) bai mién hon hop - 1a bai mién doi
hoéi su tham gia cua nguoi dan & giai doan
dé xuét, hodc giai doan bo phiéu thong qua.
Ca hai hinh thirc ndy déu c6 thé sir dung &
cap qudc gia, khu vuc va dia phuong, cling
¢6 thé dugc sir dung cho ca cac quan chiic
cua co quan hanh phép hoac céc thanh vién
dugc bau cua co quan 1ap phap'.

Dén chii triee tiép & mét sé6 nuwéc Pong
Nam A

DCTT cing dugc dé cap trong Hién
phap ctia nhiéu quéc gia thudc Hiép hoi cac
nuéc Dong Nam A (ASEAN). Vi dy, Hién
phap Indonesia (1945), Malaysia (1957),
Brunei (1959); Hién phap Myanmar (2008),
Hién phap Camphuchia nim 1993; Hién
phap Lao nim 2015; Hién phap Singapore
nim 1965; Hién phap Thai Lan (2017).
Trong s6 cac ban Hién phap nay, ngoai trir
Brunei, Hién phép cua cac nudce con lai déu
thé hién va bao dam cho nguoi dan dugc
hudng quyén trung cau y dan.

- Hién phap Campuchia va Thai Lan quy
dinh cic quyén cong dan trong linh vuc
chinh tri nhu quyén khong phan biét gisi
tinh khi tham gia vao cac hoat dong cua
chinh quyén; quyén d& xuit y kién dé trung
cau y dan vé hoat dong chinh tri, van hoa,
kinh té, cac van dé xa hoi.

- Hién phap nam 2017 cta Thai Lan nhan
manh dén van dé tham nhiing, co ché kiém
so4t tham nhiing, trong d6 khang dinh vai tro
ctia ngudi dan tham gia chdng tham nhiing.

- Hién phép Indonesia x4c dinh nguyén
tac cong dan cé quyén binh dang trong viéc
tham gia chinh quyén'2...

2. Mt s6 goi mé cho Viét Nam

Qua nghién cuu céc hinh thuc DCTT
duogc van dung 0 mot so quéc gia trén thé
gidi, c6 thé rit ra mot sé goi mo cho Viét
Nam nhu sau:

Thir nhat, trén thé giGi ngay nay, nén
dan chu hién dai 1a nén dan chu két hop giita
dan chu dai dién va DCTT. Khong mot qubc
gia nao c6 thé ap dung thuan tuy cic hinh
thirc DCTT vi nhiing tré ngai vé tai chinh va
td chirc trong mot xa hdi hi¢n dai ma cac van
dé cua dat nudc va cong dong ngay cang
nhiéu, da dang va phtrc tap hon.

Nhin chung, hau hét cac van dé thong
thuong & cac quoc gia duge nguoi dan uy
thac cho co quan dai dién (nghi vién) g1a1
quyét, chi co nhiing van de quan trong quoc
gia va nhimng van d¢ ¢ cap co s& mai duoc
quyét dinh bang cac hinh thirc DCTT. Bén
canh d6, bai mién dai biéu dan cu cling dugc
thue hién mot cach truc tiép bdi ctr tri - cling
dugc xem la mot hinh thire DCTT, dudi goc
do ngum dan truc tiép bo phleu quyét dinh
mot van dé quan trong quoc gla trong
truong hop nay 1a quyét dinh bau hay bai
mién dai biéu dan cu.

Thir hai, vé& co ban, nhan dan thuc hién
quyén lyc nha nude théng qua dan chu dai
dién. Tuy nhién, khong phai tit ca moi van
dé déu can duoc quyét dinh boi co quan dai
dién nhan dan. C6 nhiing van dé quan trong
qudc gia nhu Hién phap, nhitng van de 0 co
s tryc tiép tic dong dén ngudi dan, can phai
phan anh duoc chinh xac va day du ¥ chi,
nguyén vong cua nhan dan, chi c6 thé dat
duoc thong qua DCTT. Béi 1€, thong qua

(Xem tiép trang 64)

11 Viginia Beramandi, Andru Elis (2014), DCTT: Sé tay IDEA Qudc té, (Pao Tri Uc, Vii Cong Giao, Chu tri
ban tiéng Viét), Nxb. Dai hoc Quoc gia Ha Noi, Ha Noi.
12 Hién phap Indonesia tai trang http://www.nhanquyen.vn.
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THE LE GUT BAI DANG
TAP CHI NGHIEN CUU LAP PHAP

Tap chi Nghién citu Ldp phdp trdn trong thong bdo t6i cic Quy tic gia thé 1¢

guii bai dang trén Tap chi nhw sau:

1.

Bai viét gui dang Tap chi Nghién ctru Lap phap 1a cac bai viét c6 nodi dung mdi,
thé hién két qua nghién ctru 1y ludn, thyce tién va g101 thi¢u kinh nghlem trong nudc,
nuge ngoai vé h¢ thong chinh tri, Ve t6 chirc va hoat dong cua bo may nha nudc,
vé phap luat va chinh sach (kinh té, xa hoi, chinh tri, d6i ngoai va quoc phong an
ninh...). Tap chi ddc biét vu tién va chu trong nhung bai viét gop ¥ vao cac dy an
luat, phap lénh; bai viét ¢6 tinh phan bién khoa hoc, phan tich tdc dong da ch1eu
cua cac chinh sach; bai viét c6 tinh g dung cho vigc thyc hién nhiém vy, quyén
han cua Qudc hoi, cac co quan ctua Qudc hoi va dai biéu Quoc hoi.

Bai Vlet guri dang Tap chi 1a bai chua ting cong bo trén bat ky phu’O‘ng tién bao
chi, xut ban nao khac. Tac gia la chu s¢ hiru quyén tac gia cua bai viét va chiu
trach nhiém vé toan b ndi dung khoa hoc, cling nhu cac thong tin, tu ligu, s lidu,
biéu do . trong bai viét.

Bai viét trlnh bay thanh cac phan cac myc rd rang, mach lac va hop ly. Bai viét
co day du tén bai (khong qua 20 tu), phan tom tat (sapo) phan anh cac dong gop
moi (khoang 8 dong, bang tiéng Viét va khuyen khich ban dich tleng Anh), tur
khoa (3-5 tir, phan anh n6i dung chinh cua bai viét, khuyen khich dich tiéng Anh).
Néu bai viét dugc chia thanh cac muyc va tiéu muc, can danh s6 theo thi ty: 1.;
1.1 1.1.1.;...

M3di bai viét c6 do dai tdi thiéu 6 trang, tdi da 12 trang, c¢& chir 12, cach dong 1.2
lines, cach doan 3 pt, font chir Unicode (Times New Roman, duoc danh may vi
tinh dinh dang khd A4, bao gom 1 ban dién tu (bt budc) va 1 ban in (néu co).
Tén riéng cua nguoi, dia phuong, thuét ngir tiéng nudc ngoai dé nguyén van (phién
dich tiéng Viét kém theo) trir nhitng tén di dugc Viét hoa (nhu Trung Qudc, Nhat
Ban...).

Tai liéu tham khao va cach thuc trich dan:

Tai li€u tham khao: Khi str dung tai li¢u tham khao trong bai viét, cha thich day
du tén tai liéu, tac gia cta tai liéu, ngay, thang xuat ban (ding tai) tai liéu, so trang
trong tai liéu dugc trich dan theo thtr tu sau day:

- D01 voi tai ligu 1a sach: Tén tac gia, tén sach, nha Xuat ban, noi xuat ban, nam
xuét ban, sd trang trong sach dugc trich dan. Vidu: P4 Vin Pai - Mai Hong Quy,
Tw phap quoc té Viét Nam, Nxb. Chinh tri Qudc gia, Ha N01 nam 2010, tr.583.

- Dbi voi tai licu 1a cac bai tap chi: Tén tac gia, tén bai viét, tén tap chi, s6 xuat
ban, nam va thang xuat ban, so trang trong Tap chi dugc trich dan. Vi du: Lé Van
Cam, “Sira doi Hzen phap nam 1 992 co cau chung va cac quy dinh co ban Vé to
chire bé mady quyén lwc nha nwde”, Nghién ciru Lap phap, s0 22, 11/2010, tr.15.
- Pbi voéi tai lidu trén website: Tén tac gia, tén bai viét, dia chi truy cap,
ngay/thang/nam truy cap. Vi du: Trong Manh, Céng chitng sai, phdi boi thiong,
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10.

11.

http://phapluattp.vn/22523 9p0c1013/cong-chung-sai-phai-boi-thuong.htm, truy
cap ngay 15/03/2012.

Céch thuec trich dan trong bai: Trich dan nguyén van phal de trong dau ngoac kép.
Trich dan gian tiép phai bao dam khong sai léch ¥ cua tac gia duoc trich dan.

Bai viét ghl r0: Ho va tén tac gia, hoc vi, chirtc danh khoa hoc, chuc vy, co
quan/dO’n vi noi lam viéc (néu ¢0), dién thoal lién h¢, thu dién tur, dla chi nhan bao
biéu va sd tai khoan ca nhan (néu c6) cua tac gia dé thuan tién cho Tap chi lién lac
khi trao ddi thong tin.

Tac gia co thé giri bai viét cho Tap chi theo cac cach thire sau:

- Gui ban dién tr qua dia chi thu dién tur cua Tap chi (nclp@quochoi.vn);

- Gui ban in qua buu dién t6i dia chi toa soan: Tap chi Nghién cuu Lap phap -
35 Ngo Quyen Hoan Kiém - Ha Noi;

- Tryc tiép dwa dén Toa soan (theo dia chi trén).

Trong thoi han 60 ngay ké tir khi nhan dugc bai viét, Tap chi s& thong bao cho
Tac gia viéc str dung hay khong str dung bai viét qua dién thoai hodc thu dién tir.
Tap chi khong tra lai ban thao néu bai viét khong dugce st dung.

Sau khi gui bai, néu mudn chuyen bai viét sang cac bdo, tap chi khac, tac gia
thong bao lai de Tap chi Nghién ctru Lap phap biét.

Tac gia c6 bai viét dang tai trén Tap chi Nghién ciru Lap phap dugc tra nhuan but

theo quy dinh va 01 so tap chi biéu.

12. Bai viét duoc ding trén Tap chi dong thoi s& duoc dua 1én Trang thong tin dién tir
cua Tap chi Nghién ctru Lap phap (dia chi: www.lapphap.vn)./.

CAC HINH THUC DAN CHU...

DCTT, y chi, nguyén vong cua nhan dan
dugc phan 4nh mot cach nguyén ban nhat
trong cac quyét dinh chinh tri.

Thir ba, trong cac nén dan chu ngay nay,
viéc lya chon st dung hinh thirc dan chu dai
dién hay hinh thitc DCTT khi quyét dinh
chinh sach can phai tinh d&én viéc khic phuc
nhitng han ché va phat huy nhimng vu diém
cua tung loai hinh dan chi nay. Viéc thiét lap
thém céc yéu t6 ciia DCTT giup ting cudng
quyén lyc truc tiép clia nguoi dan dé khic
phuc nhitng khiém khuyét, han ché ctia dan
chu dai dién. Trong nhiéu trudng hop, cac
hinh thitc DCTT c¢6 thé bd sung cho dan chii
dai dién.
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Thir tur, hinh thire DCTT dién hinh 1a
“trung cau ¥ dan” dwoc Hién phép, phap luat
nhiéu qudc gia trén thé gidi ghi nhan va
duoc st dung trén thuc té phé bién hon so
v6i cac hinh thuc DCTT khéc.

Thir nam, nhiéu quéc gia trén thé gioi da
sit dung hiéu qua hinh thirc “sang quyén
nhan dan”. O day, sang quyén khong bat
ngudn tir nghi vién hay chinh phi ma tir
ngudi dan. Nhu vay, né ¢é thé duwoc coi la
yéu té dong luc hodc la gia toc ciia DCTT.
Day la nhiing kinh nghiém quy, 1a mot goiy
dang quan tAm doi véi Viét Nam trong bdi
canh hoi nhap quéc té, xay dung nha nudc
phap quyén ¢ nudc tam
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