- ISSN 1859 - 2953
e -':-'f".|| http://lapphap.vn
.' | F) e

LAP PHAP 2

NGHI N CUU LAP PHAP THUOC U mmirnﬁuuqm:n

”mm ‘ f(“:]['l""' I ”urmn [ Hnliniuumnnumunlhuh u nlill‘n \ “\“\\\“
o - Wﬁ 3

« KY KET HOP DONG THONG QUA PHUUNG THUC BIEN TU
+ GOP ¥ QUY BINH VE GIAM BOC TRONG LUAT DOANH NGHIEP NAM 2014
+ LUAT CHUNG KHOAN NAM 2019 VA VIEC HOAN THIEN KHUNG PHAP LY VE TH] TRUGNG

CHUNG KHOAN VIET NAM







NGHIENCUU

LAPPHAP

VIEN NGHIEN CUU LAP PHAP THUGC UY BAN THUGNG VU QUAC HOI

19

25

31

36

42

46

53

60

Muc luc S6 10/2020

NHA NUG'C VA PHAP LUAT
Bao dam quyén con ngudi, quyén cong dan trong tinh
trang khan cip theo quy dinh clia phap lut Viét Nam

PGS. TS. Vii Hong Anh - TS. Nguyén Thi Thay
Hau giam sat trong bao dam hiéu luc, hi€éu qua giam sat
cla Quoc hoi
ThS. Vii Tién Than
Ky két hgp dong thong qua phuang thirc dién tdr
Truong Nhat Quang - Huynh Thong
BAN VE DU’ AN LUAT
Bao dam tinh thGng nhat trong cac van ban phap luat
quy dinh vé x{r phat vi pham hanh chinh
PGS. TS. Phan Trung Hién - Huynh Tuan Kiét -
ThS. Huynh Tuan Kiét
Gop y quy dinh vé giam doc trong Lugt Doanh nghiép ndm 2014
TS. Pao Thi Thu Hang

BG6i thudng thiét hai va gidi quyét tranh chap trong hagp
dong dich vu kham, chira bénh theo phap luat Viét Nam

TS. Pinh Thi Thanh Nga

THU'C TIEN PHAP LUAT

Luat Chiing khoan nam 2019 va viéc hoan thién khung
phap ly vé thi trudng chirng khoan Viét Nam

PGS. TS. Lé Vii Nam

Phap luat vé phong nglra va (tng phé bao luc, can thiép
giam hai va hoa nhap cong dong cho ngudi ban dam
TS. Phan Thi Lan Huong
Hoan thién phap luat vé xtr ly vi pham, giai quyét tranh
chép trong linh vuc bao hiém x& hdi theo tinh than Nghi
quyét s6 28-NQ/TW Hoi nghi trung uang 7 khoa XII

ThS. Ha Thi Hoa Phugng

KINH NGHIEM QUOC TE
Cong chiing vién va cac to chifc nghé nghiép cong chiig
6 mot s6 nudc chau Au va khuyén nghi cho Viét Nam

ThS. Duong Thu Huong

http://lapphap.vn

HOI DONG BIEN TAP:

TS. Nguyén Van Hién (Chu tich)
TS. Nguyén Vén Giau

PGS. TS. Nguyéen Thanh Hai
PGS. TS. Dinh Van Nha

TS. Nguyén Van Luat

TS. L& Hai Buding

TS. Luagng Minh Tuan (Thu ky)
PGS. TS. Vii Cong Giao

PGS. TS. Ng6 Huy Cucng

PGS. TS. Vii Hong Anh

PHO TONG BIEN TAP PHU TRACH:
TS. LUONG MINH TUAN

TRU S0:

35 NGO QUYEN - HOAN KIEM - HA NOI.
DT: 0243.2121204/0243.2121206
FAX:0243.2121201

Email: nclp@quochoi.vn

Website: http://lapphap.vn

THIET KE:
HOANG NHI

GIAY PHEP XUAT BAN:
S6 438/GP-BTTTT NGAY 29-10-2013
CcU” BO THONG TIN VA TRUYEN THONG

PHAT HANH - QUANG CAO
HA NOI: 0243.2121202

TAI KHOAN:

0991000023097

VIEN NGHIEN CUU LAP PHAP

NGAN HANG THUONG MAI CO PHAN
NGOAI THUONG VIET NAM
(VIETCOMBANK), CHI NHANH TAY HO

MA SO THUE: 0104003894

INTAI CONG TY CO PHAN IN TAY HO

GlA: 25.000 DONG

Anh bia: DPai biéu Quéc héi hop phién
toan thé tai héi trudng, Ky hop thi 9

Qudc hoi khoa XIV.

Anh: Cong thong tin dién tr Quéc hoi
Viét Nam



STUDIES -

INSTITURE FOR LEGISLATIVE STUDIES UNDER THE STANDING COMMITTEE OF THE NATIONAL ASSEMBLY OF THE S.8. VIETNAM

19

25

31

36

42

46

53

60

Legis No 9/2020

STATE AND LAW

Assurance of the Human Rights in an Emergency under
the Legal Regulations of Vietham

Prof. Dr. Vu Hong Anh, Dr. Nguyen Thi Thuy

Post Supervision for Assurance of Efficiency and Effectiveness
of Supervision Activity by the National Assembly

LLM. Vu Tien Than
Contract Signing through Electronic Form

DISCUSSION OF BILLS

Consistency Assurance in Legal
Sanctioning of Administrative Violations

Regulations on

Prof. Dr. Phan Trung Hien - Huynh Tuan Kiet -
LLM. Huynh Tuan Kiet

Comments to the Provisions on Director under the Law
on Enterprise of 2014

Dr. Dao Thi Thu Hang
Compensations for Damages and Dispute Settlements in

Medical Examination and Treatment Service Contracts
under the Vietnamese Laws

Dr. Dinh Thi Thanh Nga

LEGAL PRACTICE

Law on Securities of 2019 and Improvements of Legal
Framework on Securities Market in Vietnam

Prof. Dr. Le Vu Nam
Legal Regulations on Prevention and Response to

Violation, Intervention on Harm Reduction and
Community Integration for Sex Workers

Dr. Phan Thi Lan Huong
Improvements of Legal Regulations on Handling of
Violations, Disputes Resettlement in Social Insurance

toward of the Resolution No. 28-NQ/TW by the 7 plenum
of the 12th Central Committee of the Communist Party

LLM. Ha Thi Hoa Phuong

FOREIGN EXPERIENCE

Notaries and Notary Professional Service Organizations of
Countries in Europe and Recommendations for Vietham

LLM. Duong Thu Huong

EDITORIAL BOARD:

Dr. Nguyen Van Hien (Chairman)
Dr. Nguyen Van Giau

Prof. Dr. Nguyen Thanh Hai
Prof. Dr. Dinh Van Nha

Dr. Nguyen Van Luat

Dr. Le Hai Duong

Dr. Luong Minh Tuan (Secretary)
Prof. Dr. Vu Cong Giao

Prof. Dr. Ngo Huy Cuong

Prof. Dr. Vu Hong Anh

CHIEF EDITOR IN CHARGE:
Dr. LUONG MINH TUAN

OFFICE:

35 NGO QUYEN - HOAN KIEM - HANOI.
DT: 0243.2121204/0243.2121206
FAX:0243.2121201

Email: nclp@quochoi.vn

Website: http://lapphap.vn

DESIGN:
HOANG NHI

LICENSE OF PUBLISHMENT:

NC 438/GP-BTTTT DATE 29-10-2013
MINISTRY OF INFORMATION
AND COMMUNICATION

DISTRIBUTION
HA NOI: 0243.2121202

ACCOUNT NUMBER:

0991000023097

THE INSTITUTE FOR LEGISLATIVE STUDIES
JOINT STOCK COMMERCIAL BANK FOR
FOREIGN TRADE OF VIETNAM
(VIETCOMBANK).

TAX CODE: 0104003894

PRINTED BY TAYHO PRINTING
JOINT STOCK COMPANY

Price: 25.000 VND



NHA NUGC VA PHAP LUAT

BAO DAM QUYEN CON NGUGI, QUYEN CONG DAN TRONG TiNH TRANG

KHAN CAP THEO QUY BINH CUR PHAP LUAT VIET NAM'

Vii Hong Anh*
Nguyén Thi Thiy**

* PGS.TS. Tap Chi Nghién cttu lap phap.

**TS, Hoc vién Chinh tri Qudc gia Khu vuc II.

Théng tin bai viét:
Tir khéa: Tinh trang khan cap; bao dam
quyén con nguoi, quyén cong dan.

Lich sir bai viét:

Ngay nhan bai  : 02/5/2020
Bién tap : 17/5/2020
Duyét bai : 19/5/2020

Article Infomation:
Keywords: Emergency; assurance of
the human rights and citizens’ rights

Article History:

Received : 02 May. 2020
Edited . 17 May. 2020
Approved : 19 May. 2020

Tém tit:

Tinh trang khan cp 14 tinh hubng xay ra khi tham hoa 16n do thién
nhién, con nguoi gay ra, khi dich bénh lay lan trén dién rong vugt
quéa kha nang tmg pho cua chinh quyén, de doa nghiém trong dén
tinh mang, strc khoe, tai san clia ca nhan, tai san cia Nha nudc va
ctia to chuce khac. Khi ap dung tinh trang khan cip tat yéu sé dan
dén viéc han ché quyén tu do dan chu, ty do cé nhan, trong nhiéu
truong hop con dan dén viéc han ché quyén trong linh vuc chinh
tri, kinh té-xa hoi. Trong pham vi bai viét nay, chung toi phan thh
thyc trang cac quy dinh cta phap luat Viét Nam vé bao dam quyen
con nguo*l quyén cong dan trong tinh trang khan cip va dé xuét
mot s6 kién nghi hoan thién phap luat.

Abstract:

An emergency is a situation caused by major disasters by nature
or human, by an epidemic spreading out beyond a state’s coping
capacity, seriously threatening human health, life and property of
individuals, property of the state and of other entities. Emergency
situations may occur in one or more localities or nationwide.
Declaration of an emergency will inevitably lead to the restriction
of right of democratic freedom and personal freedom, in several
cases declaration of an emergency also leads to the restriction of
rights in politics and in socio-economics. We, under this article,
provide analysis of the current legal provisions of Vietnamese laws
on assurance of the human rights and citizens’ rights in emergency
and also the proposed recommendations for further improvements.

! Bai viét nay co su dung két qua nghién ctru ciia D& tal nghién cuu khoa hoc cap bd nim 2019-2020: “Quyén
con ngudi, quyén cong dan trong tinh trang khan cip — Nhirng van dé Iy ludn va thuc tién” do GS.TS. Phan
Trung Ly lam chu nhi¢m, Vién Nghién ctru 1ap phap la co quan chu tri.
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NHA NUGC VA PHAP LUAT

1. Quy dinh cua phap luit Viét Nam vé
bao dam quyén con ngu’o’l, quyén cdng
dan trong tinh trang khin cap

Tinh trang khan cap 14 tinh huéng xay ra
khi tham hoa 16n do thién nhién, con ngudi
gay ra, khi dich bénh 1ay lan trén di¢n rong
vuot qua kha nang g phé cta chinh quyén,
de doa nghiém trong dén tinh mang, stc
khée, tai san cua ca nhan, tai san cuia nha
nuée va cia to chirc khac. Tinh trang khan
cép 6 thé dién ra trén mot hodc nhiéu dia
phuong hay trén pham vi ca nuéc. Khi ap
dung tinh trang khan cip tt yéu s& dan dén
viéc han ché quyén tu do dan chu, tu do ca
nhan, trong nhiéu truong hop con dan dén
viéc han ché quyén trong linh vuc chinh tri,
kinh té-xa hi.

Tuyén ngdn qubc té vé nhan quyén cua
Lién hop qudc nim 1948 khing dinh:
“Trong khi thuc hién nhitng quyén tu do cta
minh, ai cling phai chiu nhitng giéi han do
luat phap dit ra dé nhimg quyén tu do cta
nguoi khac cling dugc thtra nhan va tén
trong, nhitng doi hoi chinh dang vé dao 1y,
trat ty cong cOng va an toan chung trong mat
xa hoi dan chu ciing dugc théa man”
(Diéu 29).

Diéu 14 Hién phap nam 2013 quy dinh:
“1. O nuwée Cong hoa xd héi chii nghia Viét
Nam, cdc quyén con nguoi, quyén cong dén
vé chinh tri, dan su, kinh té, van héa, xd hoi
dwoc cong nhan, ton trong, bao vé, bao dam
theo Hién phdp va phép ludt.

2. Quyén con ngudi, quyén cong dan chi
c6 thé bi han ché theo quy dinh cua luat
trong truong hop can thiét vi Iy do quéc
phong, an ninh quéc gia, trdt ty, an toan xd
hoi, dao dirc xa hoi, suc khoe cua cong
dong”.

Nhu vay, bén canh viéc khéng dinh cong
nhan, ton trong, bao v¢, bao dam quyén con
ngudi, quyén cong dan, Hién phap ciing tri

i
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liéu kha niang han ché quyen con nguoi,
quyen cong dan trong mot s6 truong hop
nhit dinh lién quan dén qudc phong, an ninh
quéc gia, trat ty, an toan xa hoi, dao duc xa
ho1i, strc khoe cta cong déng.

Nguyén tic han ché quyén da duoc cu
thé héa bang cac quy dinh cta phap luat vé
tinh trang khan cp, Luat An ninh quic gia
nam 2004, Luat Qudc phong nim 2018, Luat
Phong, chéng bénh truyén nhidm nam 2007,
Luat Thu y nam 2015, Luat Trung mua,
trung dung tai sdn nam 2008... va cdc van
ban huéng dan thi hanh.

C6 thé chia cac quy dinh lién quan dén
quyén con ngudi, quyén cong dan trong tinh
trang khan cap thanh 3 nhom sau: nhém quy
dinh vé diéu kién ban b tinh trang khan cip;
nhom quy dinh vé cac quyén con ngudi,
quyén cong dan bi han ché trong tinh trang
khan cip; nhom quy dinh cac bién phép bao
dam quyén con ngudi, quyén cong dan trong
tinh trang khan cap.

- Nhom quy pham quy dinh vé diéu kién
ban bé tinh trang khén cap

Theo quy dinh cua Piéu 1 Phap 1énh
Tinh trang khan cap nam 2000, tinh trang
khén cép duoc ban bd khi trong ca nudc, mot
hodc nhiéu dia phuong c6 tham hoa 16n do
thién nhién hodc con nguoi gay ra, ¢o dich
bénh nguy hiém lay lan trén quy mé rong, de
doa nghiém trong dén tai san ctia Nha nudc
va cua to chuc, tinh mang, strc khoe, tai san
cua Nhan dan hodc co tinh hinh de doa
nghiém trong dén an ninh qudc gia va trat tu
an toan xa hoi, thi Uy ban thuong vu Quéc
hoi hodc Chu tich nuéc ban bd tinh trang
khan cap dé ap dung cac bién phap dic biét
nham kip thoi ngan chan, han ché va khic
phuc hau quéa xay ra, nhanh chéng 6n dinh
tinh hinh.

Céc van ban luat chuyén nganh xac dinh
cu thé nhitng diéu kién ban bd tinh trang



khan cdp déu vién dan phap luat vé tinh
trang khén cép, cu thé: Luat Quéc phong xac
dinh diéu kién khi cé nguy co truc tiép bi
xam lugc hoac da xay ra hanh vi xam lugc
hodc bao loan ¢6 vii trang nhung chua dén
murc tuyén b tinh trang chién tranh (khoan
10 Diéu 2); Luat Phong, chong dich bénh
truyén nhiém xac dinh diéu kién khi dich lay
lan nhanh trén dién rong, de doa nghiém
trong dén tinh mang, sirc khoe con ngudi va
kinh té - x3 hoi cta dat nude thi phai ban bd
tinh trang khan cép (khoan 1 Diéu 42); Luat
Tha y xac dinh diéu kién truong hop dich
bénh dong vat lay lan nhanh trén di€n rong,
de doa nghiém trong dén tinh mang, suc
khde con nguoi hodc gay thiét hai nghiém
trong vé kinh té - xa hoi (khoan 6 Piéu 28)...

- Nho'm quy pham quy dinh quyén con
nguori, quyen cong ddn bi han ché trong tinh
trang khan cap

Diéu 6, Dleu 7, Biéu 8 Phap 1énh Tinh
trang khan cap niam 2000 quy dinh nhung
bién phéap han ché quyén con ngudi, quyén
cong dan sau day:

+ Cam nguoi, phuong tién ra, vao trén
dia ban, khu vuc nhat dinh;

+ Cim nguoi, phuong tién hoat dong
trong thoi gian nhét dinh;

+ Trung dung phuong tién, tai san cia
t chirc, ca nhan;

+ Pong cira nha hat, rap chiéu bong va
cac noi sinh hoat cong cong khac;

+ CAm bai cong, bai khoa, bai thi;

+ CAm, giai tan cac cudc biéu tinh, cac
cudc tu tap dong nguoi va nhirng hoat dong
ctia ¢4 nhan, t chuc;

+ DPinh chi hoat dong giao thong duong
bd, dudng khong, duong sit, duong thuy;

+ Han ché xuét, nhdp canh, qua canh;
tam dung viéc xuét canh, nhép canh ddi véi
mot s truong hop di duoc cap thi thyc;
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+ Kiém soat phuong tién thong tin dai
chuing; kiém duyét xuét ban; dinh chi viéc
xuét ban;

+ Ap dung bién phap kiém soat dic biét
dbi vai viée str dung cac phuong tién lién
lac.

Bén canh do, cac van ban luﬁt chuyén
nganh quy dmh bo sung mot so bién phap
han ché quyén con ngucn quyen cong dan
khac trong tinh trang khan cap, cu thé, Luat
Phong, chéng bénh truyén nhiém quy dinh
bién phap sau:

+ Céach ly y té (Diéu 43);

+ Tam dinh chi hoat dong cua co s¢ dich
vu dn ubng cong cong c6 nguy co lam lay
truyén bénh dich tai viung c6 dich (diém a
khoan 1 DPiéu 52);

+ Cam kinh doanh, sir dung loai thyc
pham dugc co quan y té c¢6 tham quyén xéac
dinh 1a trung gian truyén bénh dich (diém b
khoan 1 Diéu 52);

+ CAm dua ra khoi ving c6 dich nhitng
vat pham, dong vat, thuc vat, thyc pham va
hang héa khac c6 kha nang lay truyén bénh
dich (diém b khoan 1 Piéu 53);

+ Tiéu huy dong vat, thuc phém va cac
vat khac c6 nguy co lam lay lan bénh dich
sang nguoi (diém g khoan 2 Diéu 54).

Luat Tht y quy dinh bién phép tiéu huy,
giét mo6 bat budc dbi voi dong vat nhiém

bénh (khoan 1 Diéu 30).

Ngoai ra, Nghi dinh s6 71/2002/ND-CP
ngay 23/7/2002 cta Chinh pha quy dinh chi
tiét thi hanh mot s diéu cta Phap 1énh Tinh
trang khan cap trong truong hop c6 tham hoa
16m, dich benh nguy hlem cling quy dinh bo
sung mot s6 han ché quyén con ngum quyén
cong dan so v6i Phap 1énh. Cu thé:

+ Tam dinh chi hoat dong san xuat, kinh
doanh cua cac doanh nghié€p, co s¢ san Xuét,
kinh doanh, dich vu khi can thiét (diém d
khoan 1 Diéu 14).

NGHIEN CcUU 5
S6 10 (410) - 75/2020\ _LAP PHAP



NHA NUGC VA PHAP LUAT

- Nhom quy pham quy dinh cdc bién
phdp bdo dam quyén con nguwdi, quyén cong
dan trong tinh trang khdn cdp

Phép 1énh Tinh trang khan cap nim
2000 quy dinh nhung bién phép bao dam
quyén con ngum quyén cong dan trong tinh
trang khan cap sau day:

+ Nguoi bi bét hodc bi tam gitlr theo quy
dinh cua phap luat phai dugc xu 1y theo thu
tuc to tung hinh sy hodc thu tuc xu 1y vi
pham hanh chinh (khoan 1 Diéu 14);

+ Ngudi b bt va bi xir phat hanh chinh
do vi pham quy dinh vé cam di lai, néu ¢
gidy to tuy than hop 1¢ thi duoc tra tu do
ngay sau khi hét thoi gian cAm di lai; trong
truong hop ngudi bi bit khong co gidy to tiy
than thi bi tam giit cho dén khi xac minh
dugc vé nhan than ciia ngudi d6 nhung
khoéng qua bay muoi hai gior (diém c khoan
2 Piéu 14);

+ Nguoi bi bat, giam, gitr trai phap luat
hoac bi thiét hai do hanh vi trai phap luat
khac ctia ngudi c6 tham quyén gay ra duoc
khéi phuc danh du, quyén loi va duge bdi
thuong thiét hai theo quy dinh cia phap luat
(khoan 1 Diéu 19);

+ Co quan da trung dung phuong tién,
tai san ctia co quan, to chirc, c4 nhan... phai
tra ngay phuong tién, tai san dé cho chu so
hiru hoac ngudi quan ly, st dung hop phap.
Trong trudng hop phuong tién, tai san bi mat
mat hoac hu hong thi co quan da trung dung
¢6 trach nhiém bdi thuong theo quy dinh ctia
phap luat (khoan 2 Piéu 19).

Luat Thu y ciing quy dinh Nha nuéc hd
trg viéc tiéu huy, giét mo bat budc dong vat
méc bénh, c6 dau hiéu mic bénh va san
pham dong vat mang mam bénh thuéc Danh
muc bénh dong vat phai cong bd dich,...
(khoan 3 Diéu 30).
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2. Nhan xét vé quy dinh ciia phap luat
Viét Nam vé bao dam quyén con nguoi,
quyén cong dan trong tinh trang khan cip

Qua nghién ctru quy dinh cua phap luat
Viét Nam vé bao dam quyén con ngudi,
quyén cong dan trong tinh trang khan cip co
thé rut ra mot s6 nhan xét sau day:

Thir nhcft, 6 thé noi rﬁng, toan bo hé
thong phap luat vé tinh trang khan cap 1a
nham tri liéu cic bién phap bao vé, bao dam
quyén con ngudi, quyén coéng dan trong tinh
trang khi & mot hay nhiéu dia phuong hozc
trén ca nudc dién ra tham hoa do thién nhién
hodc con nguoi gay ra hodc do dich bénh lay
lan trén dién rong de doa dén tinh mang, suc
khoe, tai san cua ca nhan.

Thir hai, dé bao dam quyén con ngudi,
quyén cong dan, phap luat vé tinh trang khan
cap hién hanh tr1‘1 liéu mot sb han ché quyén
con ngu:orl quyén cong dan. Céac han ché
quyén con ngu’orl quyén cong dan trong trinh
trang khan cap lién quan dén nhiéu linh vyc
khéc nhau:

- Linh vuc tu do dan chu, tu do ¢4 nhan:
bét kha xAm pham vé than thé; quyén tu do
di lai, quyén duogc ra nude ngoai va tir nudc
ngoai tré vé; quyeén ty do cur tra; quyén tu do
ngon luan, tu do bao chi; quyén hoi hop, lap
hi, biéu tinh.

- Linh vyc van hoa, xa hoi: quyén hudng
thu va tiép can cac gia tri van hoda, tham gia
vao doi séng vin hoa, sir dung cc co s6 vin
hoa.

- Linh vuc kinh té&: quyén lam viéc,
quyén tu do kinh doanh, quyén s hiru.

Thir ba, bén canh quy dinh han ché quyén
con ngudi, quyén coéng dan, phap luat vé tinh
trang khan céap thiét 1ap cac bién phap bao
dam quyén con ngudi, quyén cong dan. Cac
bién phap thé hién & cac khia canh sau day:



Mt la, phap luat vé tinh trang khan cép
xac dinh cu thé diéu kién ban bd tinh trang
khan cép. Cac diéu kién nay bao dam phu
hop voi quy dinh ctua Hién phap nam 2013
vé nguyén tic han ché quyén con ngudi,
quyén cong dan.

Hai la, phap luat vé tinh trang khan cip
quy dinh mot sd bién phap bao dam, khoi
phuc quyén con ngudi, quyén cong dan
trong va sau thoi gian dién ra tinh trang khan
cap. D6 1a quy dinh vé& quyén cta nguoi bi
bat giit, tam gitr theo quy dinh cua phap luat
trong thoi gian dién ra tinh trang khan cap
phai dugc xtur 1y theo thu tuc td tung hinh sy
hodc thu tuc xu ly vi pham hanh chinh;
quyén clia ngudi bi bat, giam, gitr trai phap
luat hodc bi thiét hai do hanh vi trai phap luat
khac cua ngudi ¢ tham quyén gy ra dugc
khéi phuc danh du, quyén lgi va dugc boi
thuong thiét hai; quyén ciia nguoi bi trung
dung phuong tién, tai san dugc hoan tra
phuong tién, tai san, trong truong hop
phuong tién, tai san bi méat mat hodc hu hoéng
thi co quan da trung dung c6 trach nhiém bdi
thuong theo quy dinh ctia phap lut; quyén
ctia chu so hiru dong vat mac bénh hoic ¢o
d4u hiéu mac bénh va san phém dong vat
mang mam bénh bi bat budc tiéu huay, giét
mé duge Nha nudce hd trg kinh phi.

Ba la, phap lut vé tinh trang khan cip
quy dinh vé trach nhiém ctia cac co quan nha
nude, to chie, don vi trong thi hanh nghi
quyét caa Uy ban thuong vu Qudc hoi hoidc
1énh cua Cha tich nude vé ban bd tinh trang
khan cép; quy dinh trach nhiém cua Uy ban
thuong vu Quéc hoi, Hoi déng Dan tdc, cac
Uy ban cta Qudc hoi trong giam sat viée
tuan theo phép luat trong viéc thi hanh nghi
quyét hodc 1énh ban bd tinh trang khan cép.

NHA NUGC VA PHAP LUAT

Nhiing bi¢n phdp néu trén chinh la
nhitng bao dam quan trong ddi v4i quyén
con ngudi, quyén cong dan trong thoi gian
dién ra tinh trang khan cap. Tuy nhién, bén
canh d6, phap luat vé tinh trang khan cap cua
Viét Nam hién nay con boc 16 mot s6 han
ché, bat cap sau day:

Thir nhat, Phap Iénh Tinh trang khén cép
nam 2000 dugc ban hanh trén co sé Hién
phap nim 1992 (stra ddi, bd sung nim
2001); khi d6, Hién phap chua xac dinh
nguyén tac han ché quyén con nguoi, quyén
cong dan chi co thé bi han ché bang quy dinh
ctia luat, trong truong hop can thiét vi Iy do
qudc phong, an ninh quéc gia, trat ty, an toan
xa hoi, dao duc xa hoi, sttc khde cia cong
ddng. Viéc Hién phap nam 2013 b sung
nguyén tic nay doi hoi can ban hanh Luat
Tinh trang khan cap thay thé cho Phéap lénh
Tinh trang khan cip dé bao dam cac quy
dinh vé van dé nay phu hop véi yéu cau cua
Hién phap nim 2013,

Thir hai, trong phap ludt tinh trang khan
cip, ndi dung quy dinh cac han ché quyén
con ngudi, quyén cong dan chua that day
du. Thuc té cho thay, trong thoi gian dién ra
tinh trang khan cip, mot sé quyén con
nguoi, quyén cong dan cé thé bi han ché
nhung chwa duoc phap luat vé tinh trang
khan cap tru liéu. D6 1a cac quyén tu do tin
ngudng, ton gido, quyén bau cu, tng cu;
quyén biéu quyét khi Nha nuéc to chirc
trung cau y dan; quyén bao dam an sinh x4
hoi; quyén hoc tap.

Trong dot bung phat dai dich Covid 19,
hau nhu tit ca cac nudc trén thé gidi, trong
d6 c6 Viét Nam déu ap dung bién phap gian
cach xa hoi ¢ cac muc do khac nhau, trong
do co cac hoat dong kinh té, chinh tri, van
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hoa, xa hoi gan nhu bi dong bang. Céc bién
phép gian cach dugc dua ra la: cic nha may,
cong xudng, truong hoc, nha tho, nha chua,
cac khu du lich, danh lam thang canh, khu
vui choi giai tri tam ngurng hoat dong; cac
hoat dong van hoa, thé thao, du lich tam dinh
chi; cac su kién tap trung déng nguoi, cac
cudc hoi hop, hoi thdo tam hoan td chirc
(hodc thay d6i hinh thuc tir truc tiép sang
truc tuyén); hoat dong giao thong cong cong,
hoat dong Xuét, nhap canh bi han ché tbi da.

Céc bién phap ndy anh huong dén toan
bo doi séng kinh té-xa hoi cua dat nude, 1am
cho mét by phan khong nhd nguoi lao dong
mét viéc lam va di nhién tac dong manh mé
dén viéc bao dam cac quyén con ngui,
quyén cong dan trén tat ca cac linh vuc. Tuy
nhién, dy 1a nhiing bién phap t6i can thiét.
Véi viée t6 chirc thyc hién kip thoi cac bién
phap nay dudi sy lanh dao, chi dao ding
dan, quyét liét ciia Dang, Chinh phu, véi su
ung hd cua Mat tran To quéc Viét Nam va
cac cap, cac nganh, ching ta d viing vang
vuot qua dai dich Covid-19.

Thit ba, do phap luat vé tinh trang khan
cip chua tru liéu duoc hét pham vi quyén
con ngudi, quyén cong dan co thé hodc can
bi han ché trong thoi gian dién ra tinh trang
khéan cép nén cac bi¢n phéap bao v¢, bado dam
quyén con ngudi, quyén cong dan trong tinh
trang khan cip chua dugc phap luat xac dinh
day du, dic biét 1a cac bién phap vé kinh té,
an sinh xa hoi. Ngoai cac bién phéap bao dam
quyén bat kha xAm pham vé than thé, bao
dam quyén sé hitu nhu da néu o trén, khoan
1 Piéu 10 Phap 1énh Tinh trang khan cép
quy dinh: “Uy ban nhan dan cac cép tai dia
ban c¢6 tinh trang khan cip va cc co quan
nha nudc co li€n quan khac c¢é trach nhiém
ap dung cac bién phap can thiét dé gitp do
nhan dan nhanh chéng 6n dinh doi song,
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phuc hdi san xuat”. Nhung, d6 1a nhimg bién
phap gi? Pham vi va muc do dén dau thi
chua dugc quy dinh cu thé. Po cling chinh
12 mot trong nhitng nguyén nhan dan dén
lung tang trong mot s trudng hop trong
hoat dong phong, chong dai dich vira qua.
3. Mt s6 kién nghi

Tu nhitng phan tich néu trén, chung t61
cho rang, dé bao vé, bao dam tét hon quyén
con ngudi, quyén cong dan trong trinh trang
khan cép thi can thyc hién mot sé giai phap
hoan thién phap luat vé tinh trang khan cap
cua Viét Nam nhu sau:

Thir nhat, can ban hanh Luat Tinh trang
khan cép thay thé cho Phap 1énh Tinh trang
khan cdp dé bao dam tinh hop hién cua
nhimg han ché quyén con ngudi, quyén cong
dan trong tinh trang khan cdp. Luat Tinh
trang khan cdp can quy dinh dy du cac van
dé lién quan, nhat 13 viéc bao vé quyén con
ngudi, quyén cong dan hodc han ché quyén
con ngudi, quyén cong dan khi can thiét
trong tinh trang khan cp phu hop véi yéu
cau ctia Hén phap nam 2013.

Thir hai, can bd sung quy dinh vé cac
bién phap khan cip trong Luit Ngan sach
nha nudc nam 2015, Luat Dy trir quéc gia
nam 2012, b6 sung tham quyén cua cac co
quan hitu quan trong viéc huy dong ngudn
lgc tr ngan sach nha nudce, tr quy du triv
qudc gia dé thyc hién cac bién phap ap dung
trong tinh trang khan cép.

Thit ba, stta d6i Luat T6 chirc Chinh phu,
Luat T6 chtc chinh quyén dia phuong, bd
sung quy dinh vé tham quyén cta Chinh phi,
chinh quyén dia phuong trong tinh trang
khan cép 1am co s& bao dam su thong nhat
chung cho nhitng quy dinh vé thim quyén
ciia Chinh phii, chinh quyén dia phuong
trong cac van ban luat chuyén nganh W
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1. Ve hiéu luc, hi€u qua giam sat cia Quoc hoi

Thuat ngtr “hiéu luc, hi¢u qua giam sat

Aq20

ctia Qudc hoi” 1a cum tir duwoc nhic dén rat
nhiéu khi nghién curu, bdo cdo vé linh vuc

Tém tit:

Ket qua thuc hién chuc nang giam sat ciia Qudc hoi duogc thé hién
bang tinh hiéu lyc, hiéu qua hoat dong giam sat ciia Quoc hoi. Tuy
nhién, thé nao 1a hiéu luc, hiéu qua hoat dong giam sat; hiéu luc,
hiéu qua dwoc xac dinh nhu thé nao. Bén canh do, nhing yeu tb
bdo dam hi¢u luc, hi¢u qua hoat dong gidm sat cua Qudc hoi gom
nhung yeu tb nao; tam quan trong cua ting yeu t6 ra sao; yeu to
nao co6 tam anh huong 16n, 16 nét dén hiéu luc, hiéu qua hoat dong
giam sat ciia Qudc, can duoc quan tam d6i moi manh mé trong
thoi gian t6i... 1a nhitng vin dé con chua duoc quy dinh cu thé
trong cac van ban phép luat hién hanh hodc duoc quy dinh nhung
con co cach hiéu khac nhau, can dugc lam sang to dé tiép tuc doi
moi hoat dong giam sat cia Qudc hoi trong thoi gian téi.

Abstract:

Results of the supervisions by the National Assembly are
presented by the effectiveness and efficiency of the National
Assembly’s supervision activities. However, what is the
effectiveness and efficiency of supervision activities and how they
are measured. In addition, what are the factors ensuring the
effectiveness and efficiency of supervision activities of the
National Assembly; how important of each factor; which factors
provides great influence on the effectiveness and efficiency of the
supervision activities and need to be strongly strenthened in the
coming time, which are the issues that have not been specified yet
in the current legal regulations or they are recorded in but there
are different interpretations and need to be clarified to furhter
improve the supervision activities of the National Assembly in the
coming time.

giam sat ctia Qudc hoi (QH) nhung con chua
c6 didu kién luan giai sau hon vé khai niém,
ndi ham, cach thirc danh gid, cac yéu tb bao
dam vé hiéu luc, hiéu qua giam sat cua QH.

' Bai Vjét nay co sir dung két qua nghién ciru ciia Dé’ tai nghién ctru khoa hoc cap b nam 2019-2020: “Cac
yé€u to bao dam hiéu luc, hi¢u qua giam sat ctia Quoc hoi ¢ nudc ta hién nay - Thuc trang va giai phap” do
ThS. Vii Tien Than 1am cht nhiém, Vién Nghién ctru 1ap phap la co quan chu tri.
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Hi¢u lyc theo nghia chung la tac dong
thuee té dung nhuw yéu caw’. Trong thuc thi
phap lut vé giam sat, hiéu luc duoc hiéu 1a
tinh nghlem tic trong viéc tuan thu phap
luat, y thire chap hanh va thyc hién cua co
quan, t6 chirc, .ca nhén chiu sy glam sat doi
V01 cac yéu cau cta chi thé gidm sat mot
cach day du, kip thoi, theo dang quy dinh
cua phap luat. Xem xét hi€u lyc giam sat tuc
la xem xét hiéu luc thi hanh phap luat cua
d01 twong chiu sy giam sat d6i véi yéu cau,
két luan cua chu thé giam sat; hiéu luc nay
duoc thé hién thong qua céac hanh dong cu
thé cuia d6i twong chiu su giam sat nhu: x4y
dung chuong trinh hanh dong; lap ké hoach;
to chirc thuc hién; don doc, kiém tra, bao
dam tién do theo ké hoach; bao cao day du,
kip thoi theo quy dinh.

Hiéu qua 1a két qud nhu yéu cdu ciia mot
viéc lam mang lai’. Hi¢u qua cua hoat dong
giam sat chinh 1a két qua thuc te dat dugc,
bao gom mirc do dat duoc yéu cau cia cong
viéc va mirc do tién bd sau mot thoi gian
thuc thi két luan cua hoat dong giam sat.
Bén canh do, néu hiéu hiéu qua la két qua
nhu yeu cau ctia mot viéc lam mang lai thi
hi¢u qua cua mét dot giam sat, cua van dé
duoc giam sat, cua mot hoat dong giam sat
c6 thé dugc nhin dudi hai goc dog, hiéu qua
chinh tri va hi€u qua kinh té. Theo do, hi¢u
qua chinh tri la sy chuyen bién theo hu:ong
tién b, tich cuc cua do6i tugng bi g1am sat
sau mot thoi g1an thuc hi¢én theo céac yéu cau
ctia chi thé giam sat’; hiéu qua kinh té 1a
murc do hi€u ich mang lal sau giam sat so voi
luong kinh phi chi cho hoat dong giam sat®.
Trong hoat dong giam sat cua QH, ycu to

hi¢u qua chinh tri c6 y nghia vi m6 hon nén
thuong dugc quan tdm nhiéu hon.

Hi€u lyc va hiéu qua co mbi quan h¢
twong ho nhau, thuong di do1 véi nhau; co
hi¢u lyc méi ¢ hiéu qud; hi¢u qua vua la
muc tiéu vira phan anh két qua cuia hiéu Iyc.

Trén thuc té, viée danh gid, hiéu luc,
hi€u qua giam sat cuia QH thuong thong qua
mot sO kénh sau day: (1) Thong qua phat
biéu cta lanh dao QH tai cac ky hop, cac su
kién; cac bdo cao tong két, danh gia hoic
bao cao thuong ky cua QH, cac co quan cua
QH; (2) Thong qua truyén thong, bao chi
dudi dang phong van mot s6 dai biéu QH,
mot s6 nhan vat cua cong ching hodc dai
dién cu tri, nguoi dan, ting 16p xa hoi; (3)
Thong qua dleu tra xa hoi hoc trén co s¢
tong hop két qua tra 1oi phong Van hoac
phiéu diéu tra d6i v6i mot sd luong mau dai
dién nhat dinh. Cach thic danh gia nay co
wu diém 1a kip thoi, chinh thdng, dé di vao
long nguoi; nguoc lai c6 han ché la con phu
thudc nhiéu vao y chi chu quan ¢ cua ca nhén,
phu thugc vao vi¢c chon mau dé phong vén,
diéu tra; bén canh d6, con mang tinh d1nh
tinh, th1eu tinh dinh luong, chua that khoa
hoc, khéach quan.

R& rang 13, viée hiéu dung va danh gia
dung hiéu luc, h1eu qua giam sat cua QH la
rat can thiét, c6 y nghia thue tién d6i v4i hoat
dong cua QH Dé danh gia hiéu luc, hiéu qua
giam sat cua QH duoc kip thoi, chinh xdc,
khoa hoc va khach quan, theo ching t6i, can
dam bao duoc cac yéu to sau day:

- Can xdy dung mot phwong phdp danh
gia dung;

Tir dién Tiéng Viét 1997, Vién Ngon ngit hoc, Nxb. Pa Ning - Trung tim Ngon ngit hoc.
Tur dién Tiéng Viét 1997, Vién Ngon ngir hoc, Nxb. Pa Nang - Trung tim Ngon ngir hoc.
Xem thém: TS. Bui Ngoc Thanh, “Thuc trang hi¢u luc hleu qua g1am sat cua Qudc hoi”.

[ SO VC R Y
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Vi dy nhu ty 1€ an toan giao thong theo ba ti€u chi sd vu, s6 nguol chét, s6 ngudi bi thwong giam theo thoi
gian sau khi QH giam sat va ra nghi quyét giam sat vé an toan giao thong; ty 1€ tin nhi¢m c6 chuyén bién
t6t dbi voi mot sd chuc danh dat ty 1€ tin nhiém thap tai 1an bo phiéu trude do..

Vi dy, kinh phi dé t6 chirc gidm sat mot chuyen dé ciia QH, Uy ban thuong vu QH hodc co quan cua QH la
kha 16n, bao gom kinh phi to chirc cac cudc hop, phuong tién 0 t0, may bay di lai, chi phi an, nghi, xay
dung bdo cdo, kinh phi dap ung cta cac dbi trong bi giam sat cing chi phi co hdi ciia cac co quan danh thoi
gian cho cac hoat dong nay, néu chu thé giam sat da dwa ra nhitng két luén xac dang nhung khong dugc cac
dbi tugng chiu sy giam sat thyuc hién, thi s& gay ra lang phi ngudn luc t6 chirc giam sat, nhitng hiéu ich dat
duoc la khong c6 hodc khong twong xtng; xét vé mat kinh te 1a khong hiéu qua .
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- Can xdc dinh dwoc cac yéu 16 dinh
lwong’, dinh tinh lam co so cho viéc danh
gid;

- Cdn c6 mét co quan chuyén trach givip
QH thuc hién.

0 day, phuong phap déanh gia dung can
dua trén cac yeu to dinh luong va dinh tinh
nhung can xac dinh rd ndi dung nao can
dung yeu to dinh lugong, ndi dung nao can
dung yéu t t6 dinh tinh hodc ca hai; theo do,
tuy theo van de can danh gia sé xac dinh sy
hd tro cua yéu td dinh luong va/hodc dinh
tinh, cac kénh danh gia khac chi ¢ g1a tri
tham khao. Vi du, dé danh gia két qua hoat
dong chat van tai mot ky hop, chi can thong
qua phleu xin y kién cua dai biéu QH la du®;
nhung dé danh gia viéc thuc hién mot nghl
quyét giam sat thi co quan dau méi chu dong
tham muu danh gia dya trén bg ti€u chi, chi
s6 s& phu hop hon..

Ve mat dinh ZwO’ng, rat can mot bo tiéu
chi cu thé, tham chi, co thé quy ra dlem dé
so sanh murc d6 hoan thanh yéu cau dé ra; vi
du, dé danh gia hiéu luc, hi€u qua thyuc hlen
mot nghi quyet giam sat cua QH co thé dya
trén mot so tiéu chi ddi véi co quan chiu su
giam sat nhu sau; viéc ban hanh chuong
trinh hanh dong; t6 chirc thyc hién chuong
trinh hanh dong do; to chirc giam sat, kiém
tra, don dbc viéc thuc hién; to chie danh gia
ket qua thuc hién, xac dlnh trach nhiém, bao
cho két qua thuc h1en vo1 QH. Tung tiéu chi
doé laico nhung chi s6 cu thé. Vi dy, dé danh
gia tiéu chi vé chuong trinh hanh dong can
xem xét cic chi so vé thoi diém ban hanh,
cac muc ti€u cu thé, moc hoan thanh ting
muc tiéu cu the cac diéu kién bao dam dé
thuc hién cac muc tiéu..

Vé mdt dinh tinh, can thong qua sy danh
gia ctia cac chu thé dugc chon lya mot cach
phu hgp. C6 hai chu thé danh gia c6 thé dua
dén két qua chinh xac, khach quan la: (1)
Thong qua phiéu d4nh gia cta chinh 500 dai
biéu Qudc hoi (PBQH) - nhirng ngudi vira

NHA NUGC VA PHAP LUAT

hoéi du tri tug, phém chat, am hiéu vé hoat
dong cua QH vira c6 qua trinh theo doi hoat
dong cua cac dbi tuong can danh gia hon ai
het (2) Thong qua diéu tra xa hdi hoc qu
chinh xac phu thudc vao viéc chon mau,
cach thuc tién hanh).

Khi c6 phuong phap danh g1a t6t roi thi

can phai c6 co quan lam dau moi theo doi,
tap hop, tong hop dit liéu lién quan dén cac
van dé cAn duoc danh gia trong ca qua trinh;
co quan nay phai cé du diéu kién, nguon luc,
nang luc, kinh nghiém va phal dugc trao
quyeén cu the ch1nh danh dé thuc hién.
2. Nhirng yéu té bido dam hi¢u luc, hi¢u
qua giam sat cua Quoc hoi va vai tro cua
hoat dong hiu giam sat doi véi hi¢u lyc,
hi¢u qua giém sat ciia Quoc hoi

Thuc tién hoat dong giam sat cua QH
cho thay, viéc dam bao dam hiéu lyc, hiéu
qua hoat dong giam sat cua QH phuy thuoc
vao cac yeéu to sau: (1) Yéu to chinh tri (su
lanh dao cua Dang; su phan cong, phdi hop
gilra cac co quan trong bo may nha nudc,
trong hé thdng chinh tri...); (2) Yeu 10 16
chiec va hoat dong cua QH (md hinh t6 chue
cua QH, cac co quan cua QH, Doan dai biéu
QH co cAu, tiéu chuan, cach thirc hoat dong
cua DBQH cach thirc to chirc bd may tham
muu, glup viéc; hinh thtrc, quy trinh, cach
thirc t6 chirc glam sat, hoat dong hau glam
sat, ché tai doi voi hoat dong giam sat cua
QH ); (3) Yéu t6 phap 1y (hé thong van ban
quy pham phap luat); (4) Yéu t6 bdo dam
hdu can cho hoat déong cua QH (bdo dam
diéu kién vé thong tin, truyen thong, nghlen
ctru khoa hoc, tai chlnh diéu kién lam viéc,
chét luong bo ‘may tham muu, giup vi¢e...).

C6 thé thay, yéu to bao dam hoat dong
giam sat cua QH la rat rong, bao trum hau
hét cac linh vuc c6 lién quan dén t6 chuc va
hoat dong cua QH. Nghién ctru, lam r0 tirng
yeu t0 bao dam hiéu luc, hiéu qua hoat dong
giam sat cua QH la_hoat dong c6 y nghia
khoa hoc va thuc tién to 16n, gitip cho dai

7 Pay la van dé chuyén sau, trong bai viét nay khong dé cap nhiéu; dé nghi xem thém TS. Bui Ngoc Thanh

“Thuyc trang hi¢u lyc, hiéu qua giam sat ctia Qudc hoi”.
Tai khoan 1 Diéu 14 Quy ché Hoat dong giam sat cua QH quy dinh: “Tong thu ky QH guri phiéu xin y kién

danh gia két qua hoat dong chat van dén dai biéu QH va tong hop két qua, bao cdo Uy ban thuong vu QH”.
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biéu QH, nhﬁ’ng nha hoach dinh chinh sach,
nhung nha quan ly c6 dugc goc nhin rd hon
Ve tirng yéu to cung v&i bue tranh tong quat
ve hoat dong glam sat cua QH, tur do, co giai
phap phu hop dé nang cao hon hiéu luc, hicu
qua hoat dong giam sat cua QH, dap ung
ngay cang tot hon yéu cau cua cr tri va nhu
cau phat trién cua dat nudc. Trong pham vi
bai viét nay, ching t61 xin di sdu dén nhom
van dé vé cdch thire tién hanh hoat dong
gzam sat cua QH; trong do, xem xét ky hon
ve hoat dong g01 la “h4u giam sat” da anh
huéng nhu thé nao dén hiéu lyc, hiéu qua
hoat dong giam sat cua QH.

Thuc ra, khai niém vé “hau giam sat”
con chua dugc quy dinh tai cac van ban phap
luat hién hanh vé linh vuc gidm sat. Theo
nghia chung nhét, hoat dong “hau giam sat”
duoc hleu la nhung cong viéc phai lam cta
chi thé giam st va d6i tugng chiu sy giam
sat sau khi chu thé giam sat tién hanh hoat
dong gidm sat va ban hanh ngh1 quyét, két
ludn, kién nghi giam sat (mot so truong hop
sau day goi chung la “két ludgn giam sat”™),
tuc 1a hau qua phap 1y sau giam sat da duoc
xac dinh, c6 co s6 dé thuc hién. Vé phia chu
thé giam sat, d6 1a viéc theo doi, don déc,
xem x¢€t, danh gla ket qua thuc hién, tai giam
sat (néu thay can thiét) va duara cac ché tai
dam bdo viéc thuc hién cac két luan giam sat
dat hi¢u qua cao nhét. Vé phla doi tuong
chiu sy giam sat, la viéc nang cao trach
nhiém, ap dung cac bién phap de khic phuc
nhirng han ché, bt cap theo két luan cua cac
chu thé  giam sat dua ra, tao chuyén bién tich
cuc nhit trong thuc té.

No6i cach khac, hau giam sat 1a hoat
dong cua cac chu thé g1am sat khi xem xét,
danh g1a viéc thuc hién cua céac co quan, to
chirc, ca nhan chiu sy glam sat d6i voi cac
két luan gidam sat nhu thé nao, c6 nghiém tuc
khong, két qua dat duoc ra sao, xu hudng

(mirc do chuyén bién) thé nao va s& xem xét
dén cung viéc thyc hién do, tir do, c6 co s6
danh gia hoac ap dung nhitng che tai phu
hop theo quy dinh cta phéap luat dbi voi doi
tugng chiu su giam sat. Hau glarn sat co y
ngh1a dac biét quan trong d6i voi hidu qua
giam sat cua QH nén né phai dugce dua vao
quy trinh giam sat dé bao dam hi¢u luc, hiéu
qua glam sat cao nhét, nang cao tinh thiét
thuc cua hoat dong giam sat cua QH.

Theo quy dinh tai Luat Hoat dong gidm
sat cua QH va Hoi dong nhan dan (Luat Hoat
dong giam sat), hoat dong hau giam sat cua
QH bao gom nhirng ndi dung chinh sau:

(1) Tai ky hop cuéj nam cua nam gifta
nhiém ky va ky hop cudi ndm cua nam cuoi
nhiém ky, QH xem xét viéc thuc hién toan
bo cac nghi quyét vé& chat van va giam sat
chuyén d€ do QH ban hanh tur dau nhiém ky
dén thoi diém xem xét'°.

(2) QH xem xét bao cao cua Uy ban
thuong vu Quéc hoi (UBTVQH) vé tinh
hinh thuc hién klen nghi giam sat do
UBTVQH Hoi dong dan toc (HPDT), Uy
ban ctia QH (UB ctia QH), Doan PBQH khi
bdo cdo QH'. Viéc xem xét dugc tién hanh
theo quy trinh hai cip d6 nhu sau:

- Truong hop co quan, to chic, ca nhan
chiu sy g1am sat khong thyc hién két luan,
kién nghi giam sat cuia HDDT, UB cuta QH
Doan DBQH va DBQH thi cac chu thé nay
co quyén kién nghi véi UBTVQH xem xét,
quyét dinh'?;

- Truong hop co quan, t6 chtc, c4 nhan
chiu sy giam sat van khong thyc hién thi
UBTVQH bao cao QH xem xét, quyét
dinh"; sau khi xem xét, QH ra nghi quyet dé
bat buoc co quan, to chu:c ca nhan vi pham
phai thuc hién.

(3) Nhin dudi goc do glam sat thi cac
hoat dong chat vén, 14y phiéu tin nhiém, bo

Ket luén giam sat duge hiéu 12 nhiig nghi quyet két luan hodc kién nghi tiy theo tham quyen cua céc chu

thé giam sat dua ra doi voi d6i twong chiu sy gidm sat, sau khi da xem xét, danh gia, dbi chiéu vi nhiing

quy dinh cta phap luat vé linh vuc duoc glam sat.
Quy dinh tai khoan 8 Diéu 15 va khoan 6 Diéu 16 Luat Hoat dong giam sat cia QH va Hoi déng nhan dan.

' Quy dinh tai Piéu 20 va Piéu 33 Luat Hoat dong giam sat cia QH va Hoi dong nhan dan.

Khoan 1 Diéu 33 Luat Hoat dong giam sat ciia QH va Hoi dong nhan dan.

13 Khoan 1 Diéu 20 Luat Hoat dong giam sat cia QH va Hoi dong nhan dan.
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phiéu tin nhiém ciling dugc coi 1a hoat dong
hau giam sat khi céac hoat dong nay c6 ham
chira viéc xem xé€t, danh gla vi¢c thuc hién
céc két luan glam sat. Bm voi hoat dong chat
van, do la viéc truy van den cung vi¢c thuc
hlen ket ludn giam sat cuia d6i tuong bi gidm
sat; d01 v6i hoat dong 1ay phiéu tin nhiém,
bo phleu tin nhiém, do6 1a sy xem x¢ét viéce
thuc hién cua ho do1 v6i két luan giam sat
nhu 1a mot ti€u chi danh gia hoan thanh
nhiém vu dugc giao.

Nhu vay, vé mit phap 1}'/, cac quy dinh
hién hanh da giup cho viéc thuc hién céac
ngh1 quyet két luan, kién nghi giam sat hi¢u
qud hon bang viéc tdng cac “lop xem xét dé
di dén cung van de duoc giam sat; vé mit
thyc tién, cach t6 chic theo quy tr1nh nhu
Vay da kha chat ché, giup cho cac van dé
giam sat dugc theo bam dén cung va khong
bi bo sot, néu 1am t6t s& tao chuyen bién 1o
nét, tr co quan chiu sy giam sat dén co quan
chu tri gidm sat.

Tom lai, phap luat hién hanh quy dinh
kha cu the, chat ché va ché ‘tai du manh vé
trach nhiém cua co quan, to chure, ca nhan
chiu sy giam sat va cac co quan, to chirc, ca
nhén c¢ lién quan trong viéc t6 churc thyuc
hién cac ngh1 quyét, két luan, kién nghi sau
giam sat; néu khong thyc hién hodc thyc
hién khong day du thi s€ bi xu 1y theo quy
dinh cua phép luat'. Van dé hiéu qua thuc
hién co ban chi con phu thudc vao cong tac
t6 chirc thuc hién, vao trach nhiém cua cac
co quan lién quan la cac chu thé tién hanh
giam sat va cac co quan, to chirc, ca nhan
chiu sy glam sat; trong do, dac biét la trach
nhi¢m cua cac chu thé tién hanh giam sat.

3. Thyc trang vé hoat dong hiu giam sat
cua Quoc hoi

(D) Vg xem x¢t, danh gia vi¢c thuc hi¢n
nghi quy€t vé chat van va giam sat chuyén
de cua QH, UBTVQH.

Trong nhitng ndm qua, QH da ban hanh

NHA NUGC VA PHAP LUAT

nhiéu nghi quyét sau hoat dong chat van,
giam sat chuyén dé véi nhiing noi dung xac
dang, thiét thuc, co nhitng d6i mai déng ke
gip cho viéc giam sat thyc hién nhu’ng van
dé da cam két trong cac ngh1 quyét cua QH
duoc kip thoi va cé can cu. Vé co ban, Chinh
phu (CP), Toa 4an nhin dan t01 cao
(TANDTC), Vién kiém sat nhan dan t6i cao
(VKSNDTC) va cic co quan, td chirc, ca
nhén chiu sy giam sat khac da nghiém tuc,
co cac giai phap phu hop, no luc chi dao viée
thuc hién co hiéu qua cac nghi quyét cua
QH, UBTVQH va bao cao day du, kip thoi
theo yé€u cau cua QH, UBTVQH. HDDT,
cac UB cua QH da tién hanh tham tra céac
bao cédo cua co quan, t6 chirc, c4 nhan chiu
glam sat Ve viéc thuc hién nghi quyét vé
giam sat dé tham muu cho QH, UBTVQH
xem x¢&t, danh gia viéc thuc hién nghi quyét.
Mac du con ¢ nhung van dé chua thuc hién
day du, nhung vé tong the da tao su chuyen
bién t1ch cuc, c6 mot sd linh vuc co su
chuyén bién manh mé, dugc QH va cu tri ghi
nhan, danh gia cao.

Mot vi dy dién hinh 13, tai ky hop thir 10,
Quoc hoi khoa XIII da xem xét tong thé viéc
céc co quan, to chuc, ca nhan chiu sy glam
sat thuc hién cac nghi quyét cua Quoc hoi vé
chat van va giam sat chuyen dé tir dau nhiém
ky Quoc hoi XIII dén nam 2015. Tai Bao
céo tong hop nodi dung tham tra cta Poan
Thu ky ky hop da néu bat duoc viéc thuc
hién cua Chinh phu d6i VOl cac ngh1 quyet
Qudc hoi da ban hanh vé chat van va glam
sat chuyen dé; trong d6 da xem xét, danh gia
¢ 4 muc do: (1) Nhitng ndi dung da thyc
hién dat hodc vuot yéu cau cua Quoc hoi; (2)
Nhing ndi dung tuy khong néu thoi han
hoan thanh nhung van dugc tich cuc trién
khai thuc hién, dat két qua kha 10 nét; (3)
Nhiing nd1 dung da duoc trién khai thuc h1en
nhung chuyen bién con cham; (4) Nhiing ni
dung con chua dat yeu cau'’, Tai ky hop nay,
QH tién hanh chét van truc tiép nhitng ngudi

4 Quy dinh cu the tai khoan 2 Dleu 89, khoan 1 Piéu 33, khoan 4 Diéu 7, khoan 6 Piéu 35, khoan 4 Diéu
40, khoan 2 Diéu 46, khoan 3 Piéu 89 Luat Hoat dong giam sat cua QH va Hoi dong nhan dan.

15 Xem thém Bao céo (tom tit) tong hop ndi dung thim tra ciia Hoi dong dan toc, cac Uy ban ctia QH vé viée
thyc hién cac nghi quyét ctia QH vé hoat dong giam sat chuyén dé, hoat dong chét van tir dau nhiém ky
khod XIII d&én ndm 2015, ngay 14/11/2015 ciia Poan Thu ky ky hop tai ky hop thir 10, QH khoa XIII.
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c¢6 lién quan, voi su tham gia day du cua
Thuong truc CP, cac B tru’ong, Thu trudng
co quan ngang BO, Chanh an TANDTC,
Vién tru:orng VKSNDTC, Tong kiém toan
nha nudc veé viéc thuc h1en céc ngh1 quyet
cua QH ve glam sat chuyén dé, vé chat van
va nhung van dé da hua tai céc phlen chat
van cua cac ky hop trudc. Phién chit van nay
da mang lai hiéu qua thiét thuc, , nang cao
trach nhiém cda céc co quan, to6 chuc, ca
nhan chiu sy giém sat trong viéc thuc hién
nghiém chinh cac nghi quyét vé giam sat.
Sau phién chat van, QH da ra nghi quyet ve
viée tlep tuc thuc hién cac nghi quyet cua
QH vé hoat dong giam sat chuyen dé va hoat
dong chit van; theo do, yéu cau Thu tuéng
CP, cac bd truong, tnro’ng nganh tiép tuc
thuc hién co két qua nhu:ng van de da hira
trudc QH va cu tri ca nudc, nhiing van dé da
néu tai cac nghi quyét truéc nhung con chua
dugc thuc hién hodc thuc hién nhung chua
dat yéu cau. Cach 1am nay da tao su chuyen
bién thuc sy sau hoat dong giam sat, nang
cao trach nhiém cua nguodi dirng dau cac co
quan chiu sy giém sat.

Pay 1a 1an dau tién Qudc hoi to chuce
xem xét lai viéc thuc hién nghi quyét, két
luén, klen nghi gidm sat da ban hanh trudc
d6 nham khac phuc nhung han ché ma lau
nay cho rang hoat dong glam sat it quan tAm
dén hau qua giam sat, rang c¢6 khong it nghi
quyet vé giam sat chi diung lai trén giay,
khong dugc co quan, to chirc, c4 nhan chiu
su gidm sat thyc hién. Viéc lam nay da the
hién chu truong bao dam glam sat dén cung
viéc thyc hién nghi quyet giam sat cua QH,
rit ra nhirg bai hoc can thiét dé tiép tuc
hoan thi¢n chuc nang giam sat cua QH.

Thuc te hoat dong glam sat ciia Qudc
hoi cho thay, van con c¢6 co quan ctia QH
chua thuong xuyén danh du sy quan tam chi
dao viéc xem x¢t, danh gia sau giam sat
(biéu hién 14 c6 bao cao tham tra chat luong
chua cao, cham so v6i tién do, con phu thude
nhiéu vao bao cao cua cac co quan chiu su
giam sat; viée danh gia két qua thuc hién con

chua rd nét, chwa bam sat nhirng yeu cau, chi
tiéu cua nghi quyet chua danh gia duoc mirc
do chuyen bién trong thuc té.. ) Bén canh
do, van con tinh trang né nang, né tranh, ngai
va cham khi tham tra viéc thuc hién cac nghl
quyét nay hoac khi danh gia tai bao cao tong
hgp; quy trinh, thu tyc chua rd, con co su
hiéu khéc nhau khi trién khai thuc hién...

(2) Ve giam sat viéc thuc hién cac két
luan, kién nghi giam sat

Déi vai viée thyc hién cac két luan, kién
nghi gidm sat, bén canh trach nhi¢m cua co
quan chiu sy giam sat, hi€u qua cua hoat
dong nay con phu thudc vao chat hrong, tinh
phu hop cua cac két luan, kién nghi; Vao vi
tri, vai tro cua co quan glam sat (1a két luan
cua UBTVQH hay cua HPDT, cac UB,
boan BPBQH); phu thudc vao sy quan tim
cua chu thé giam sat trong viéc theo doi,
giam sat viéc thuc hién va phu thudc vao ché
tai néu khong thuc hién yéu cau da néu.
Thue té, c6 khong it két luan, kién nghi chua
duoc thuc hién hodc thyc hién khong dung
han, khong day du. Sau giam sat, con co
truong hop klen nghi ctia co quan gidm sat
duoc gui dén cac bo, nganh da 1au nhung
khong dugc phan hoi; mat khac, Ve mat tim
ly, nhiéu kién nghi khong phai la Van de qua
16n nén cac co quan cung nga1 do6i mat voi
cac bo, nganh dé di dén cung vén dé.

Hién nay, viéc xem xét thuc hién cac
kién nghi giam sat duoc quy dinh cu thé tai
Luat Hoat dong glam sat (Dleu 20, 33) Quy
ché Hoat dong giam sat cua QH nam 2017
(Diéu 50, 51). Nam 2017, thuc hién cac quy
dinh cua phap luat li€n quan, theo sy phan
cong cia UBTVQH, Téng Thu ky QH da dé
nghi 75 co quan va 492 ca nhéan cé lién
quan'® néu cac kién nghi glam sat khong
dugc cac co quan chiu sy giam sat thyc hién,
glal quyét thi chi nhan dugc vin ban tra 101
cua 29 co quan va0l BBQH phan hoi; trong
do6, c6 12 van ban cua cac Poan BPBQH vé
cac kién nghl da duoc cac co quan chiu su
glam sat trién khai thyc hién; 02 van ban cua
cac Poan PBQH kién ngh1 vé viéc cac co

16 Gom 75 co quan (10 co quan ctia QH; 2 co quan ctia Uy ban thuong vu QH; 63 Doan dai biéu QH) va 492

dai biéu QH.
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quan chiu sy giam sat da tra loi, trién khai
thuc hién nhu’ng viéc thyc hién chua quyet
li¢t va hiéu qua 16 van ban kién nghi cua
cac co quan va PBQH véi1 188 ndi dung kién
nghi cu the chua dugc cac co quan tra 101,
chua trién khai thuc hlen17 Vigc xem xét bao
céo cia UBTVQH vé kién ngh1 giam sat cua
UBTVQH HDDT, UB cua QH, Doan
PBQH va DBQH da dugc quy dinh tai Diéu
20 Luat Hoat dong glam sat thue chat 1a ra
soat nhirng kién nghi glam sat khong duoc
cac co quan chiu sy giam sat thuc hién. Tuy
nhién, vi¢c tham gia cﬁa cac co quan co lién
quan con chua that sy “man ma” voi hoat
dong nay Vi Vay, két qua tong hop cho thay,
chua co de Xuat nao dé nghi duara UBTVQH
dé xem xét. Piéu nay cho thy, quy dinh cua
phép luat da kha ro va day da nhung sy quan
tam cta cac co quan dén hoat dong hau giam
sat con han ché. Noi cach khac, trach nhi¢ém
clia ngudi dimg dau mot sd cO quan gidm sat
con chua dugc phat huy day du, thuc hién
chua nghiém tic, dan dén lam giam hi¢u qua
hoat dong glam sat, lam lang phi nguon luc
dé tién hanh giam sat trude do.

Tt thyc trang néu trén, chung t61 cho
rang, dé khic phyc diém yéu trong hoat dong
giam sat cua QH, bén canh viéc ning cao
trach nhiém, day manh viéc theo doi, don doc
cua chinh co quan tlen hanh giam sat, thi can
c6 mot co quan 1am ddu mbi tham muu tong
hop, thyuc hién viéc theo dai, don doc thu:ong
xuyen lién tuc g1up QH giam sat dén cung
viéc thuc hién cac kién nghi giam sat.

(3) V& chit van, 1iy phiéu tin nhiém, bo
phiéu tin nhiém.

NHA NUGC VA PHAP LUAT

Trong céc hinh thirc hoat dong giam sat
thi chat van 1a hinh thirc giam st truc tiép
va dugc coi la mot trong nhitng hinh thirc
giam sat manh nhat cua QH, duoc phap luat
quy dinh kha day du, cu ‘[he18 luén thu hut
su quan tdm, theo doi cua Nhan dan, ludn
thiic day DBQH lang nghe tran tré voi cac
Van dé buc xuc, ndi com cua doi song xa hoi
dé tam huyet chuan bi cac chat van co chét
lugng; dong thoi cling glup nhiing nguodi bi
chat van san sang chia s¢, nhin nhan, danh
gia cac van dé dat ra mot cach chlnh Xac,
khach quan; tir d6 tao ra su chuyén bién tlch
cuc, su thong nhat chung trong nhan thirc va
hanh dong cua ca bd may nha nudc'®. Dbi voi
hoat dong hau giam sat, tai ky hop thir 10,
QH khoa XIII da két hop chat van vO1 Xem
xét ket qua viéc thyce hién cac nghi quyet cua
QH v¢ hoat dong giam sat chuyén d€ va hoat
dong chit van tir dau nhiém ky khéa X112,
Céch lam nay da thé hién quyét tam glam sat
dén cung viéc thyc hién nghi quyet cua QH
nang cao trach nhiém cua nguo’l bi chat vén,
dac biét 1a nguoi dung dau , giip nang cao
hiéu qua hoat dong chat van mot cach dang
ké. Hién nay, nham nang cao hon ntra trach
nhiém cua nguol tra 10i chat van trudc QH,
trudce cur tri va Nhan dan, viéc danh gia hoat
dong chat van da duoc phap luat quy dinh.
Tuy nhién, trén thyuc té, hoat dong nay chua
dugc trién khai thuc hlen

Cung v61 hoat dong chat van, hoat dong
lay phleu tin nhiém, bo phiéu tin nhiém doi
v61 nguoi gitt chie vu do QH bau hodc phé
chuan 14 hinh thirc gidm sat dic biét quan
trong ctia QH. Cho dén nay, QH d trai qua

7" Xem thém Béo céo so 569/TTKQH-GS, ngay 17/4/2017 cua TTKQH vé tong hop kién nghi giam sat cua
Hoi dong Dan toc Uy ban ctiia QH, Poan dai biéu QH va dai biéu QH.

8 Hoat dong chit van da duoc quy dinh tai cac diéu 2, 4, 11, 15, 21, 22, 26, 35, 47 va 50, Luat Hoat dong
giam sat ciia QH va Hoi ddng nhan dan vé khai niém, tham quyén, quy trinh, thi tuc, ban hanh nghi quyét,

chét vén lai...

19 Xem thém: Béo céo téng két nhiém ky QH khoa XIII.

20 Xem thém chuong trinh phién hop chat vén tai ky hop thr 10, Qudc hoi khoa XIII.

2L Tai ky hop nay, Thu tuong Chinh phu, 3 Phé Thu tuong Chinh phu (Nguyén Xuan Phiic, Hoang Trung
Hai, Vi Brc Pam), 14 vi B truong (Nong nghiép va Phat trién nong thon, Gido duc va Dao tao, Cong
thuong, Khoa hoc va cong nghé, Y te, Tai chinh, Noi vy, Thong tin va Truyén thong, Xay dung, Giao
thong van tai, Van hoa, Thé thao va Du lich, Tai nguyén va Moi truong, Lao dong - Thuong binh va Xa
hoi, Tu phap), 3 vi truong nganh (Tong thanh tra Chinh phu; Vién truong Vién kiém sat nhan dén tdi cao,
Chanh an Toa 4n nhan dén t6i cao) da tra 16i chat van tai ky hop 10, véi 140 cau hoi chét van.
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3 lan lay phleu tin nhi¢m nhung chua tién
hanh bo ph1eu tin nhiém lan nao do chwa hoi
du tiéu chuan.

Lan dau tién QH l4y phiéu tin nhiém tai
ky hop tht 5, QH khoéa XIII, ngay
10/6/2013 lan th 2 tai ky hop thu: 8, QH
khoa XIII, ngay 15/11/2014 (thuc hién theo
Ngh1 quyet sO 35/2012/QH13 cua QH véi 3
mirc tin nhiém va lay phiéu hang nam); lan
thir 3 tai ky hop thir 6, QH khoa X1V, ngay
25/10/2018 (thuc hién theo Nghi quyét so
85/2014/QH13 cua QH vO1 3 muc tin nhiém
va lay phleu 01 1an vao nim gura nhiém ky).
Két qua murc do tin nhiém cua timg chirc
danh da phan anh chan thuc, khach quan y
chi cua QH trong vige danh gia nang lyc,
pham chét, viéc hoan thanh nhiém vu do6i voi
ngu(n duoc QH bau, phé chuan Ket qua nay
giup nhitng nguoi duge lay phiéu tin nhiém
thay duogc trach nhiém ctua minh rd hon de
c6 phuong huéng khac phuc nhiing khuyet
diém, thiéu sot, phan dau rén luyén nham
nang cao nang luc, hi¢u qua hoat dong, thuc
hién tot chire trach quyén han duoc giao, tao
chuyen bién 10 nét trong nganh, linh vuc
duogc glao Két qua lay phleu tin nhiém duoc
cong bd cong khai, kip thoi dé ctr tri va Nhan
dan theo doi, gidm sat va duoc du ludn xa
hoi danh gia cao22 Mac du sau khi lay phleu
tin nhiém, QH chua dua ra bé phiéu bat tin
nhiém mot chirc danh nao nhung thuc té da
tao chuyén blen rat 1 trong quan 1y, chi dao,
dleu hanh. Nhleu bd tru’orng, truéng nganh
lan dau ldy phleu ¢6 két qua thap nhung sau
do dat quyet tam chinh tri cao hon, tao sy
thay d6i rd nét trong linh vuc phu trach,
dugc DBQH va cu tri ghi nhan va danh gia
ding muc. Viéc danh gia cua QH duogc du
ludn ghi nhan la khach quan, cong tdm va
phan anh ding tlnh hinh thufc te.

Tac gia cho rang, néu khong lay phiéu
tin nhiém it nhat 2 1an trong mot nhiém ky
thi kho6 c6 dong luc thic day su tlen b0, su
chuyén bién dang ké d6i voi nguoi lay phleu

ma c¢ ty I¢ tin nhiém thap, dong thoi, két
qua lay phiéu tin nhiém lan thir 2 con la can
ctr xac dang, hd tro rat tot cho cong tac can
b6 nhiém ky QH khoa tiép theo. Néu chi lay
phleu mat lan trong mot nhiém ky thi tinh tri
tré van ton tai vi ho co thé van dam nhan
chtrc vu cho den het nhiém ky ma khong co
ap luc nao; lay phiéu 2 1an thi hiéu qua s€
khac vi vi thé chinh trj cta ho ¢ thé bi dnh
huéng do mirc tin nhiém cua ho khong dat
nhu ky vong cua DBQH Néu viéc thuc hién
cac nghi quyet giam sat dugc xac dinh la mot
tiéu chi giri DPBQH xem xét khi lay phiéu tin
nhiém, bo phiéu tin nhiém ngudi d6 thi hidu
qua s€ khac hon nira, trach nhiém cua vi Bo
truong nay chic chin s& duogc ting cudng &
murc cao hon.

Van de dat ra la, nén chang moi nhiém
ky QH can tlen hanh lay phleu tin nhiém it
nhat 2 lan. Lan dau, duoc tién hanh sau
khoang 1 nam dé xem by may méi ciia Nha
nudce giai doan dau van hanh ¢6 t6t khong,
miurc d§ tlep can va trlen khai cac giai phap
nhu thé nao dé ¢6 the khic phyc nhiing ton
tai trudc do, co the but pha trong thoi glan
to1; lan thu 2 sau lan thtr nhat khoang 2 nam
dé danh gia sy chuyén bién cua linh vyc ma
nguoi d6 dam nhén, tir d6 co thé co su dleu
chinh nhéan sy néu khong dat yeu cau; dong
thoi, lam co s& quan trong cho viéce chuan bi
bo mdy va can bo nhiém ky mdi.

C6 thé noi, chat van, liy phiéu tin
nhi¢m, bd ph1eu tin nhi¢m la nhitng hoat
dong hau giam sat, 1a nhitng hinh thirc giam
sat dac biét, la nhu:ng yéu to ¢6 y nghia thiét
thuc, dac bi¢t quan trong bao dam hiéu luc,
hi¢u qua glam sat cia QH nudc ta hién nay;
yéu t6 ndy can duoc tiép tuc d6i mai dé phat
huy hiéu qua hon trong thoi gian toi.

4. Danh gia chung vé hoat dong hau giam
sat ciia Quoc hoi

Chu trong va day manh hoat dong hau
giam sat, nang cao tinh hi€u qua la thanh tyu
c6 y nghia thi€t thyc trong hoat dong giam

2 Bdo céo sd 522/BC-UBTVQH13, ngay 10/10/2013 ctia Uy ban thuong vu QH vé tong két hoat dong gidm
sat cua QH va Uy ban thuong vu QH qua 10 nam thuc hién Luat hoat dong giam sat cia QH (tir thang

8/2003 - thang 7/2013).
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sat cua QH23 Tuy nhién, mic du ¢6 nhidu cai
tién, d6i méi trong hoat dong glam sat, nhat
la chu trong viéc ban hanh va gidm sat thuc
hién cac nghi quyét, két luan, kién nghi sau
giam sat, nhu’ng hoat dong hau g1am sat cua
QH van con nhirng han che bat cap, chua
dap Lrng duogc day du yéu cau ngay cang cao
cua ctr tri va Nhan dan; nhiéu nghi quyét, két
luén, klen nghi sau giam sat khong dugc co
quan, t6 chtrc, ca nhan chiu sy giam sat thuc
hién triét dé, thyc hién chwa day du hodc chi
thuc hién mang tinh hinh thirc dan dén cac
van dé noi 1én vé kinh té-xa hoi chdm duoc
khac phuc can tr¢ su phat trién chung cua
dat nudc, lam cho hi¢u qua giam sat chua
cao, lang ph1 nguon luc, khong dung voi
muc tiéu, yéu cau cua hoat dong giam sat.
Nhung han ché, bét cap néu trén 1a do cac
nguyén nhén sau day:

- Do con né nang, né tranh hodc thleu
thong tin hodc tham muu con han che nén
noi dung cua nghi quyet két luan, kién nghi
vé giam sat khong 10 rang, con chung chung,
chua sat véi thuc tién, thiéu nhimg diém
nhan vé muc tiéu, chi tiéu, thoi han, trach
nhiém thuc hién. Picu nay lam cho co quan,
t6 chure, ca nhan chiu su giam sat lung ting
khi thuc hién hodc ¢6 thyc hién ciing khong
day du, co quan giam sat cung bi han ché
trong xem X¢t, danh gia viéc thuc hién;

- Nhleu Van dé sau giam sat, nhat 1a hoat
dong chat vn tai phién hop UBTVQH viéc
ban hanh nghi quyét la khong bét budc nén
thuc té con chua dugc ban hanh nghi quyet
riéng ma chi dé dudi dang két luan, kién
nghi, hodc chi dua vao két luan chung cua
phién hop, lam gidm hiéu luc phép 1y sau
giam sat*;

- Viéc theo doi, don doc xem xét, danh
gia viéc thuc hién ngh1 quyét, két luan kién
nghl sau giam sat chua duoc quan tam ding
murc, chua lam dwoc nhiéu, con mang tinh
hinh thuc chua thuong xuyén, lién tuc, chua
tao thanh ap luc dang ké nén c6 khong it

NHA NUGC VA PHAP LUAT

nhiing vu viéc, Van dé bat cap con cham
duogc g1a1 quyet tiép tuc gay buc xuc trong
doi song xa hoi.

- Mot sb co quan, t6 chtrc, c4 nhan chiu
su giam sat chua dé cao trach nhiém cua
minh trong viéc thuc hién céac ket luan gidm
sat; chua chi dao sat sao viéc to chic thuc
hién hoac thyc hién con mang tinh hinh thtrc.
Céc co quan cua QH con chua danh nhiéu
thot glan dé theo dai, don déc, xem xét, danh
g1a viéc thuc hién cac ket luan giam sat; viée
nay con phu thudc nhiéu vao tinh tyr giac, su
quan tam, chi dao cua nguoi du’ng dau céac
CO quan, dan dén tinh trang, co co quan lam
rat tich cuc, ciing co co quan két qua hoat
dong nay con han che;

- Chua gan trach nhiém véi che tai khi
cac co quan thuc hién khong day du, hét
trach nhiém véi két luan giam sat d3 ban
hanh.

5. Mot s6 kién nghi

Viéc nang cao hi€u lyc, hiéu qua giam
sat trén co so nguyen tac: giam sat phai di
dén cung van d&; gin giam sat vi ché tai
thyc hién 1a bai hoc kinh nghiém quy gia
trong hoat dong giam sat ciia QH Tt nghién
ctru thyc tien, phan tich nhu:ng van dé dat ra
va nguyén nhan néu trén, dé thuc hién tot
hoat dong hau glam sat, gop phan nang cao
hiéu lyc, hiu qua giam sat cua QH, chung
toi xin dua ra mot s kién nghi cu thé nhu
sau:

- Mot 1a, cht trong nang cao nhan thtc
vé tdm quan trong dic biét cua hoat dong
hau glam sat trong hoat dong giam sat noi
chung va trong viéc nang cao hiéu qua gidm
sat noi riéng bang cac bién phap nhu day
manh tuyén truyén, ting cuong trong chi
dao, diéu hanh hoat dong cia QH.

- Hai 1a, nang cao nang lyc cua DBQH
Thuc té cho thay, hiéu lyc va hiéu qua hoat
dong giam sat cua QH dugc quyét dinh boi
chit luong hoat dong giam sat cua tung
DPBQH. Bén canh pham chit va ning lyc can

2 QH nudc Cong hoa xi hoi chu nghia Viét Nam - K¢é thira, d6i méi va phat trién - Vién Nghién ctru lap

phép cua UBTVQH Chuong 4 Muyc IV.

24

Trong thuc té, khi yeu cau tong ra soat viée thyc hién ket luan giam sat tai ky hop tha 10 QH khoéa XIII,

Chinh phu khong ¢6 bio céo vé nhitng Két luan chit van ma UBTVQH di ban hanh.
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¢6, PBQH cén ¢6 ban linh chinh tri viing
vang, nhirng ky nang vé phét hién, phan tich,
tong hop, danh gia khach quan, dung dan d01

v0i van dé thudc noi dung giam sat, theo sat
van dé glam sat, don ddc, nhic nho cac ddi
tuong, giam sat mot cach thuong xuyeén; khi
cac két luan giam sat chua dugc thuc hién,
DBQH céan kién quyet phan anh trudce ngh1
truong, truy den cung van de€ chua thyc hién
tt dé tao chuyén bién thyc sy trong thuc té.

- Ba Ia, chu trong va nang cao trach
nhiém cua nguoi ding dau cac co quan, dac
biét 1a co quan tién hanh gidm sat. Déi voi
QH, viéc quan tam, chi dao, dleu hanh cua
ngudi dimg dau cac €0 quan la het suc quan
trong, anh huong rat 16n den t6 chirc hoat
dong, chat luong, hiéu qua, két qua thuc hién
nhiém vu gidm sat chung cia co quan. Bén
canh ban linh viing vang, khong ngai va
cham, c6 quyet tam chinh tri cao, ngu’orl
dung dau cac co quan con phai la nguoi tam
huyet v61 hoat dong glam sat cia QH, ndm
10 cach thirc t6 chuc, cac quy dinh c6 lién
quan vé hoat dong glam sat, hiéu biét sau vé
linh vuc chuyén moén phn trach. Trach
nhiém, ban linh, cach l'Ing XU va néng luc
cua ngu:orl tlen hanh giam sat 1a van dé cot
161, co tinh chat quyét dinh dén chét luong,
hiéu qua giam sat.

- Bon la, giao va xac dinh rd hon nhi€ém
vu va quyen han cua Tong Thu ky QH 1a dau
mdi dé tham muu gitp QH ti€n hanh viéc
theo doi, don dbc, xem xét, danh gia, tong
hop dbi V01 vigc thlrc hién céac nghi quyet,
ket luan, kién nghi gidm sat di ban hanh de
thuc hlen hoat dong hau glam sat mgt cach
sat sao, khoa hoc, bai ban, c6 hé¢ thong va
thuong xuyén hon. Trong do6, c6 nhiing
nhiém vy, quyén han sau day:

+ Chu tri tham muu ning cao chat luong
cac két luan glam sat (gom nghi quyét, két
luan, k1en ngh1 g1am sat) theo hudng: ngan
gon; di thang vao van dé can diéu chinh; chu
trong v€ muc tiéu, chi tiéu, thoi han, trach

nhiém thuc hi¢én; chu trong lugng hoa dé
thuan lgi cho qua trinh theo doi, xem xét,
danh gia viéc thuc hi¢n;

+ Tham muu day manh giam sat thi
hanh phép luat thong qua xem xét tong thé
viéc thi hanh Hién phap, luat, nghi quyét cua
QH, dua hoat dong nay thanh hoat dong
thuong xuyén cua QH nhu phap luat da quy
dinh?;

+ Tham muu xay dung, hoan thién va
ban hanh chinh thirc quy trinh tong ra soat
tai cac ky hop cubi ndm cua nam giira nhiém
ky va ndm cudi nhiém ky viéc thuc hién cac
nghi quyét glam sat cia QH, UBTVQH da
ban hanh; t6 chtc thyc hi¢n hoat dong nay
theo quy dinh cua phap luat;

+ Tham muu viéc thyc hién cac ket luan
glam sat da ban hanh; dua ra yéu cau doi voi
cac két luan gidm sat khong dugc thuc thi;
tong hop, ra soat aé trinh UBTVQH, QH
truc t1ep xem Xét, quyet dinh theo phan cap
d01 vOi nhirng van dé 1on n01 1én trong sO cac
van dé da dugc cac chu thé tién hanh giam
sat;

+ Tham muu viéc hoan thién cac quy
dinh cua phap luat vé hoat dong hiu giam
sat;

+ Pay manh tng dung céng nghé thong
tin trong hoat dong giam sat cua QH, cac co
quan cua QH gom 5 mang chinh: (1) ning
cap, hoan thién co s¢ vat chat, ky thuét, nhat
1a ha ting mang thong tin trong hé thong céc
co quan cua QH va Van phong Quoc hoi, day
nhanh tién d6 hoan thanh dé an Quoc hoi
dién tir; (2) xay dung va st dung phan mém
tich hop trén mang dién tir (Internet), co6 su
lién thong v6i cac By, nganh, co quan, Doan
DBBQH, dia phuong de thuc hién 3 ndi dung
chinh 1a: (a) theo doi, don doc tra loi chat
van; (b) theo doi, don doc, danh gia viéc thyc
hién nghl quyet két ludn, kién nghl sau giam
sdt va (c) dieu hoa hoat dong gidm sat; dam
bao cho vi¢c theo dodi, don doc, danh gia
duogc kip thoi, thuong xuyén, lién tuc, khoa

(Xem tiép trang 30)

»  Viéc xem xét Béo céo ctia Chinh phu vé tinh hinh thi hanh Hién phap, luat,  nghi quyét ciia QH duoc quy
dinh tai diém c khoan 1 Diéu 13 Luat Hoat dong giam sat clia QH va Hoi dong nhan dan nam 2015 1a noi
dung rat quan trong nhung con chua dugc thuc hién trong thuc té.
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KY KET HOP DONG THONG QUA PHUONG THUC BIEN TU

Trwong Nhat Quang*
Huynh Thong**

* Luat su Cong ty luat TNHH YKVN.
% | uat su’ COng ty ludt TNHH YKVN.

Tém t;‘lt:

Bai viét phan tich quy dinh ctia phap luat hién hanh va thyc tién
xét XU cua toa an, qua do khang dinh: Cac quy dinh chung cua
B¢ luat Dan su nam 2015 tao co s¢ phdp ly cho viée st dung chir
ky scan va chir ky hinh anh cho hop dong lap bang van ban. Cac
an 1¢ va ban an cua Toa an nhan dan t6i cao dua ra trong thoi gian
gan day cho thay, toa an ngay cang xem xét ban chat cua su chap

Théng tin bai viét:

Tir khéa: Hop dong dién tu, chir ky
dién tr, BO luat Dan sy, Luat Giao dich
dién tur

Lich st bai viét:

Nhén bai : 15/5/2020 thuén hon 1a hinh thirc cta su chap thuan va chir ky khong quan
Bién tap 1 22/5/2020 trong de xac dinh hiéu lyc cua hop dong. Cach ti€p can nay gilp
Duyét bai - 23/5/2020 han ché riii ro hop dong bi vo hiéu khi c6 van dé v¢ hinh thic

thoa thuan. Pay 1a cach tiép can can tiép tuc dugc khang dinh va
nhan rong trong thoi gian tGi'.

Abstract:

This article provides an analysis of the applicable legal provisions
and judicial practices of the courts, thereby it is to confirm: the
general provisions of the Civil Code of 2015 provide the legal
ground for the use of scanned and pictured signatures for the
written contracts. The recent case law and the judgments by the

Article Infomation:

Keywords: electronic contract;
electronic signature; the Civil Code;
Law on Electronic Transaction

Article History: Supreme People’s Court show that the courts have focused on
Received : 15 May. 2020 reviewing the nature of contract acceptance rather than the
Edited : 22 May. 2020 method of acceptance of a contract and the signature is not
Approved ) 73 May. 2020 important to determine the validity of the contract. This approach

is reducing the potential risks for the contracts of being declared
as non-validity when there is an issue recognized in the form of
the contractual agreement. This is an approach that needs to be
further confirmed and spread for application in the future.

ién ich ma cong ngh¢ thong tin va
truyén thong hién dai dem lai da gitp
hinh thanh nhiing théi quen giao dich
moi. Cac bén trong giao dich c6 khuynh
huéng thyc hién viéc trao ddi thong tin, ky
hop dong va luu trir thong tin giao dich dudi
dang dién tu thuong xuyén hon. H¢ qua la

viéc st dung chir ky dugc tao béng cac
phuong thire dién tir (hay goi chung la chir ky
di¢n tur) dé 'ky hop dong ciing ngay cang tro
nén pho bién hon.

Trong bbi canh Viét Nam va nhiéu qudc
gia khac van dang 4p dung cac bién phap
gian cach xa hdi va han ché di chuyén trén

' Noi dung duogc trinh bay trong bai viét nay thé hién quan diém ca nhén cta céc tac gia va khong nhét thiét
dai dién cho quan diém ciia Cong ty Luat TNHH YKVN. Céc tac gia xin cdm on chi Nguyén Trinh Thuy
Tién d4 nghién ciru va gitp cac tic gia viét bai bao nay.
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pham vi toan ciu nham phong tranh nguy co
lay lan dich bénh Covid-19, xu hudng su
dung chir ky dién tur du kién s& van tiép tuc
phat trién trong thoi gian toi. Day la giai
phép phu hop dé céc bén c6 thé ky hop dong
ma khéng can gip mit truc tiép.

1. Thong 1€ sir dung chir ky dién ti

Hién nay, cac bén trong giao dich c6 thé
ky céac hop dong bang chir ky dién tir theo 3
cach thire phd bién 1a: chir ky scan, chir ky
hinh anh va chit ky sd. Quy trinh ky két hop
ddng bang céc loai chir ky dién tir nay thong
thuong dugc thuc hién nhu sau:

- Chit ky s6: (i) cac bén st dung mot nén
tang va thiét bi chuyén dung do cong ty cung
cap dich vy chung thuc chir ky s6 cung cap
dé tao chir ky s6; (ii) chir ky sé duoc tao ra
sau d6 dugc chén dudi dang dién tr vao hop
ddng can ky. Chir ky s6 it duoc sir dung
trong giao két hop dong cO gia tri 16n va
phtrc tap ma chu yéu dugc su dyng khi to
chtrc ngp to khai hai quan, bao hiém x hoi,
ndp thué qua mang, phat hanh héa don dién
tr va to chire, ca nhan thuc hién giao dich
dién tir qua hé théng ngan hang.

- Chit ky scan: (i) hop déng dugc nguoi
ky in ra tur tép dir li€u di¢n tir va nguoi ky
ctia mdi bén ky truc tiép trén van ban gidy
cuia hop dong bang chir ky song, va (ii) hop
dong cung voi chir ky trén hop dong s€ duoc
chuyén thanh dang dién tir (vi du: bang cach
quét hinh (scanning) va ban quét hinh (tép
dir liéu dién tir) cua hop dong da ky, sau do
duoc gui di bang thu dién tir. Chir ky scan
duoc st dung nhiéu trong hop dong co
nhiéu bén va cac bén khong ¢ cling mot dia
diém dé co6 thé cung ky trén mot ban cua
hop ddng. Chit ky scan dic biét thong dung
trong cac hop dong lién quan dén giao dich
da qudc gia va c6 yéu to nudc ngoai vé mit
chu thé.

- Chit ky hinh anh: (1) nguoi ky chén
hinh anh chir ky cua nguoi ky vao 6 chir ky
cua tép dir lidu dién tir cua hop dong; va (ii)
tép dir lidu dién tir ciia hop dong (c6 chit ky
bang chir ky hinh 4nh trén hgp dong dién tir

20
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d6) dugc giri di bang thu dién tir. Chir ky
hinh anh duoc st dung nhiéu trong hop dong
¢6 gia tri khong 16n nhung dugc ky nhiéu lan
va lap di lap lai, dong thoi nguoi ky khong
¢ cung mot dia dlem ma hop dong c6 thé in
va ky bang chir ky song.

Thuc té trong giao két hop dong co gia
tri 16n va phtre tap cho thay, chir ky scan 1a
hinh thirc phd bién nhit, chir ky hinh anh it
phd bién hon va chir ky s it phd bién nhat.
Nguoc lai, chit ky s6 thong dung hon chit ky
scan va chit ky hinh anh trong cac hop dong
dan su c6 tinh chat tiéu dung

2. Gia tri ciia chir ky s6, chir ky scan va
chir ky hinh danh theo phap luat Viét Nam

Khung phap 1y diéu chinh chir ky dién
tor gom: B9 luat Dan sy ndm 2015 (BLDS
2015); Luat Giao dich dién tor ndm 2005
(Luat GDDT 2005) va cac nghi dinh huéng
dan bao gom: Ngh1 dinh s6 130/2018/ND-CP
ngay 27/9/2018 ctia Chinh phu quy dinh chi
ti€t thi hanh Ludt GDDT 2005 vé chit ky sO
va dich vu chirng thyc chir ky s6 (Nghi dinh
130) va Ngh1 dinh s 52/2013/NDb-CP ngay
16/5/2013 cua Chinh phu vé thuong mai
dién tir (Nghl dinh 52) BLDS 2015 dleu
chinh tat ca céc loai giao dich va hop dong,
bao gom ca cac giao dich va hop dong duoc
ky két bang chit ky song va cac giao dich va
hop dong dugc ky két thong qua phuong tién
dién tir. Ludt GDDT 2005, Nghi dinh 130
va Nghi dinh 52 diéu chinh cu thé van dé
chit ky dién tir va cac giao dich dién tir.

Nhin chung, phap lut Viét Nam chi méi
cong nhén hi¢u lyc cua cac hop dong duoc
lap bang hinh thire dién tir va dugc ky bang
chir ky s6. Hiéu luc cua cac hop dong duoc
ky bang chit ky scan va chir ky hinh anh
chua dugc quy dinh cu thé. Chung toi cho
rang viéc két luan cac hinh thirc nay khong
dugc phép hodc khong co gia tri phap 1y vi
khong dugc quy dinh cu theé trong phéap luat
mang tinh chi quan va chua phu hop voi
thong 1€ thi truong Chir ky scan va chir ky
hinh anh c6 gia tri phap ly néu chit ky do thé
hién y chi cua nguoi ky va nguoi ky co tham
quyén ky.



2.1. Dinh nghia chir ky dién tw

Chtr ky dién tr dugc dinh nghia tuong
ddi rong va triru tugng. Theo Luat GDDT
2005, “chir ky dién tu” co6 cac dac tinh sau:
(i) duoc tao 1ap dudi dang tur, chit, sd, ky
hiéu, am thanh hoac cac hinh thirc khac béng
phuong tién dién tu; (i) duoc gan lién hodc
két hgp mot cach 16 gic v6i hop dong dién
tu (vi dy, dudi dinh dang PDF hoac Word);
va (iii) c6 kha nang xac nhan nguoi ky hop
dong dién tir va xac nhan sy chap thuan cua
ngudi d6 d6i voi ndi dung ctia hop dong dién
to dugce ky. 2 Chir ky dién tir co gia tri phap
1y néu thoa man cac diéu kién vé kha ning
dinh danh va muc do tin cay, cu thé 1a: (1)
phuong phap tao chit ky dién tr cho phép
xac minh dugc nguoi ky va chung té duoc
su chap thuan cta nguoi ky d6i voi ndi dung
ctia hop dong va (ii) phuong phap tao chir
ky dién tir 1a du tin cdy va phu hop véi muc
dich ma hop dong dugc tao ra va gui di.3

Chir ky sé

Nghi dinh 130 quy dinh 13 chit ky s 1a
mot loai chit ky dién tr. Van ban dugc ky
bang chit ky s6 khong bat budc phai co con
dau*. Chir ky sé dugc cong nhan trong viée
gui tai lieu cho toa an va khong lam phat
sinh van dé vé hiéu luc’. Dé dap tng yéu cau
kiém tra vé kha nang dinh danh va muc do
tin cdy, yéu cau chinh 1a chir ky s6 phai dugc

2 Luat GDDT 2005, Diéu 21.1.
3 Luat GDDT 2005, Diéu 24.1.
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chtng thuc boi to chirc cung cap dich vu
chtng thyuc chit ky sb cong cong duge cp
phép.¢ Tinh d&n thang 2/2020, c¢6 15 doanh
nghiép da dugc cap gidy phép cung cip dich
vu chimg thuc chit ky s6 cong cong tai Viét
Nam va khong c6 bét ky doanh nghiép nao
trong s6 d6 1a phap nhan nudc ngoai.” Hién
tai, chua ¢ co s& chic chin dé xac dinh lidu
dich vu chit ky s6 do cac doanh nghiép cung
cap dich vu nudc ngoai cung cap tai Viét
Nam (chang han nhu DocuSign hoic Adobe
Sign, v.v.) ¢6 dugc cong nhan tai Viét Nam
khong, mic du ciing khong ¢ bat ky 1y do
gi vé mat chinh sach dé loai bo dich vu cta
cac doanh nghiép nay.®

Chir ky scan va chit ky hinh anh

Do khéng duoc quy dinh cu thé trong
Luat GDDT 2005, Nghi dinh 130 va Nghi
dinh 52, nén chir ky scan va chit ky hinh anh
khong duong nhién dugc coi la mot loai chir
ky dién tir va hop ddng dugc ky bang chit ky
scan va chir ky hinh anh theo céch thurc néu
trén khong duong nhién c6 hi¢u lyc. Mac du
phép luat chua quy dinh rd vé chit ky scan
va chit ky hinh anh, nhung khéng co bét ky
1y do gi vé chinh sach dé khong cong nhan
hiéu luc cua hop ddng duoc ky bang céc loai
chir ky dién tir nay, va cling khong c6 co s¢
phéap 1y dé két luan dinh nghia vé chir ky
dién tu trong Luat GDDT 2005 loai trur chir
ky scan va chir ky hinh anh.

4 Luat GDDT 2005, Piéu 24.2 va Nghi dinh 130, Diéu 8.2.

Nghi quyét s6 04/2016/NQ-HDTP cta Hoi ddng Thiam phan Toa an nhédn dan toi cao ngay 30/12/2016
hudng dan vé guri, nhan don khai kién, tai lidu, ching cir va cdp, tong dat, thong bao vin ban t6 tung bang
phuong tién dién tir, Didu 7.1.

Nghi dinh s6 130, Piéu 8 va 9.

Xem https://www.mic.gov.vn/solieubaocao/Pages/TinTuc/116271/Danh-sach-cac-doanh-nghiep-da-duoc-
cap-giay-phep-dich-vu-chung-thuc-chu-ky-so-cong-cong.html, truy cap ngay 15/5/2020.

C6 co sé phap Ly theo cac Diéu 8,9, 11 va 20 ctia Nghl dinh 130 dé cho réng cac dich vu duoc cung cép boi
cac doanh nghiép cung cip dlCh vu nude ngoai ¢6 thé duoc chip nhan néu cac bén ddng y st dung cac dich
vu va cac doanh nghiép cung cép dich vu d6 dap tng cac tiéu chuin va yéu cau cong nghé do Bo Thong tin
va Truyén thong cong bé.

NGHIEN cUU
$6 10 (410) - T5/2020\_ LAP PHAP 21



NHA NUGC VA PHAP LUAT

2.2. Quy dinh chung cua B§ ludt Din
sw nam 2015

BLDS 2015 cho phép cac hinh thire giao
két hop dong khac nhau. Cuy thé, hop dong
6 thé duogc giao két bang loi néi, bang vdin
ban hodc bang hanh vi cu thé.’ Trén thuc té,
loi néi hogc hanh vi cu thé 1a cac hinh thirc
giao két hop dong phd bién nhat trong cac
giao dich dan su thuong gap trong doi song
hang ngay. Vi du, nguoi dan mua hang trong
siéu thi va tra tién cho mon hang d6 hoac s
dung céc dich vu van chuyén hanh khach,
hang hoa (nhu di xe buyt, may bay) va thanh
todn gia vé, cude phi van chuyén cho hanh
khach va hang héa'. Céc giao dich nay
khong can phai dugce lap thanh van ban (nén
khong dit ra van dé vé chir ky) va hoa don
mua hang, vé, van don hodc ching tir van
chuyen khac chinh la bang chiing giao két
hop dong gitra cac bén. Diéu quan trong la
hop dong thé hién su thoa thuan ciia cac bén,
con hinh thirc cua su thoa thuan khong nhét
thiét phai bang van ban.

Hop dong chi c6 thé bi tuyén v6 hiéu do
vi pham quy dinh diéu kién c6 hiéu luc vé
hinh thirc néu luat c6 quy dinh. Theo quy
dinh ciia phap luat hién hanh, mot s loai
hop dong phai dugc lap thanh van ban (hop
dong chuyén nhurgng bat dong san, hop dong
xdy dung, v.v...). Trong truong hop nay, yéu
cau bo sung vé cong chu'ng, chung thuc hodc
dang ky cung c6 thé duoc ap dung (céac hop
ddng vé chuyén nhuong bat dong san phai
duoc lap thanh van ban, duoc ky va cong
chimg). Trong truong hop phap luat khong
quy dinh hop dong pha1 duoc 1ap thanh van
ban, cac bén co thé vién dan cac thao luan
bang 10i n6i hodc bang hanh vi cy thé dé thé
hién su thdng nhét vé y chi, thong qua do tao
thanh hgp dong c6 tinh rang budc phap 1y.

Lién quan dén hinh thirc giao két hop

9 BLDS 2015, Piéu 119.1.

ddng bang vin ban, khoan 4 Piéu 400 BLDS
2015 quy dinh: “Thoi d1em giao két hop
ddng bang van ban 1a thoi diém bén sau cung
ky vao van ban hay bang hinh thic chip
nhan khac dugc thé hién trén van ban.” Nhu
vay, BLDS 2015 khong yeu ciu chit ky phai
1a chit ky séng hay cAm viéc sir dung chit ky
dién tir. BLDS 2015 cling cong nhén “hinh
thire chap nhan khac duoc thé hién trén vin
ban” va cong nhan giao dich thong qua
phuong tién di¢n tir."" Trén thyc te, chung ta
cling co thé gap cac truong hop glao két hop
dong bang van ban ma khong can phai c6
chir ky song ctia bt ky bén nao. Vi du, khi
t6 chuc, ca nhén dang ky str dung cac dich
vu tryc tuyén (nhu cac dich vu ngan hang
dién tu, cac trang thuong mai dién tr hodc
cac dich vu cung cap ndi dung truc tuyen)
Dé duoc cung cap dich vy, ngay ¢ budc dau
tién cua qua trinh dang ky dich vy, nguoi st
dung dich vu phai chip nhan céc diéu khoan
va diéu kién cta bén cung cap dich vy xuat
hién trén man hinh cta thlct b1 dién tu bang
cach danh diu vao o Dong ¥y O phan cudi
cung cua bang dleu khoan va diéu kién. Cac
diéu khoan va diéu kién nay, khi duoc chap
nhan, s& tré thanh mot phan trong hop dong
gitra nguol st dung dich vy va bén cung cap
dich vu va hop dong nay khong c6 chir ky
song cua bat ky bén nao. Mot vi du khac
cling thuong gap 1a khi cac ca nhan khong
biét chir c6 thé dung van tay dé diém chi vao
hop dong. Khi duoc diém chi, hop dong
cling tao lap nghia vu rang budc cac bén ma
khong c6 chir ky song cua bat ky bén nao.
Nhu vay, néu mot ca nhén khong thé ky
song duogc thi nguoi do co the dung mot hinh
thirc chap nhan khac dé thé hién ¥ chi chap
thuén toan b ndi dung thoa thuan duge thc
hién trén van ban hop dong, nhu danh dau
vao 0 “Dong ¥ trén man hinh cua thiét b
dién tir va diém chi bang vén tay. Ciing nhur

10 Luat Thuong mai nim 2005, Didu 24.1 va Didu 74.1 va BLDS 2015, Piéu 523.1 va Piéu 531.1.

I BLDS 2015, biéu 119.1.
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viéc danh du vao 6 “Pdong y va diém chi
bang vén tay, chit ky scan va chit ky hinh
anh co thé duoc coi la hinh thire ky hodc mot
hinh thirc chip nhan khac. O day, dleu quan
trong 13 hinh thuc chap nhan duoc thé hién
bang cac dau hiéu rleng biét trén van ban
giup xac nhan ngu:orl ky va ching to su chap
thuén cua nguoi ky. Day cling la tinh than
cua Luat GDDT 2005 trong quy dinh vé dinh
nghia chit ky dién tir va gia tri phép ly cia
chir ky dién tu.

Hinh thirc chp thuén cta ngudi ky cling
dat ra mot cau hoi pha1 sinh lién quan dén
tham quyén cta ngu:on ky. Noi cach khac,
néu mot bén co thé co cac bang chung chiing
minh rang, céc chir ky scan va chit ky hinh
anh thé hién sy chip thuan cua nguoi ky va
nguoi ky 6 tham quyén, chir ky scan va chit
ky hinh anh hoan toan c6 thé c6 g1a tri nhu
mot chir ky. Lién quan dén cach tlep can nay,
BLDS 2015 da cong nhén viéc cac bén xac
lap quyen dai dién bé ngoai”. “Quyén dai
dién bé ngoai” dugc xac lap khi mot bén co
hanh dong lam cho bén kia tin tuong mot
cach hop 1y rang, bén dai dién c6 quyén dai
dién (hodc ¢ mot khia canh khac, lam cho
bén kia khong biét hodc khong thé biét 1a bén
dai dién khong ¢6 quyén dai dién hodc vuot
qué pham vi dai di€én). Theo do, BLDS 2015
chap nhan « quyen dai dién bé ngoai” khi: (i)
mot bén da cong nhén giao dich; (i) mdt bén
biét ma khong phan dbi trong mot thoi han
hop ly, hodc (iii) mot bén co 16i dan dén vigc
nguoi da glao dich khong biét hodc khong thé
biét vé viéc nguon da xac 1ap, thyc hién giao
dich dan sy v6i minh khong c6 quyén dai
dién hodc vuot qua pham vi dai dién.'?

Noi toém lai, quy dinh cia BLDS nam
2015 tao co s6 phap 1y cho viée sir dung chit
ky scan va chir ky hinh anh cho hop dong lap
bang van ban. Qua trinh giao dich cua cac
bén cung co the g1up xac 1ap thim quyén bé
ngoai khi tham quyén cua ngudi ky khong
16 rang. Tuy nhién, diéu quan trong hon 13

12 BLDS 2015, Piéu 142.1 va Diéu 143.1.
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cac an 1€ va ban an cua Toa an nhan dan tdi
cao duara trong thoi gian gan day cho thay
toa 4n ngay cang xem x¢€t ban chat cia sy
chap thuan hon 1a hinh thuc cua sy chap
thuan va diéu nay glup han ché rui ro hop
dong bi vo hiéu khi c6 van dé lién quan ¢ den
hinh thirc thoa thuan (trong d6 c6 van dé vé
chir ky).

3. Cach tiép can cia Toa 4an nhin din toi
cao lién quan dén gia tri ctia chir ky dién tir

Mic du chua ¢ bat ky an I¢ nao cua toa
an giai quyet cu thé van dé vé hiéu luc cua
cac hop dong duogc ky bang chir ky dién tu,
da c6 céc an 1€ va ban an cho thiy céac toa an
Viét Nam thién vé cach tlep can chu trong noi
dung (tc la xem xét y chi thye sy cua cac
bén trong giao dich) hon 1a hinh thire thé hién
su chap thuan ddi véi noi dung do (tue 1a
xem x€t hinh thirc hop dong va chir ky).
Trong mot s an 18 va ban an, Toa an nhén
dan toi cao dara phan quyet rang, hanh vi ctia
cac bén trong qua trinh giao két va thyc hién
hop dong c6 gia tri quan trong dé xac dinh ¥
chi cta cac bén trong hop dong va cho du
hop dong khong dugc ky boi cac bén co lien
quan, hop dong d6 van khong bi vo hiéu.

An 1¢ 56 04/2016/AL ngay 6/4/2016 vé
tranh chap hop dong chuyen nhu’o’ng
quyén sir dung dit (tranh chip giiva Kiéu
Thi Ty va Chu Vin Tién véi Lé Viin Ngw -
(An I¢ 04)

An 1¢ 04, bén ban trong mot hop dong
chuyen nhuong quyen str dung dét 1a hai vo
chdng nhung chi ¢6 mét minh nguoi chong
ky hop dong Tuy nhién, nguoi v da biét vé
glao dich nay, da khong phan ddi giao dich
va da st dung tién co duoc tir viéc chuyén
nhuong cho cac muc dich khac nhau, bao
gom viéc cho tang con cai. Do vay, Toa an
nhan dan tdi cao da tuyén rang, hop dong
khong bi v6 hi¢u mac du da c6 vi pham ve
yéu cau phai c6 chit ky (cu thé 1a ngu:m Vo
da khong ky hop dong nay) do nguol vo da
khong phan dbi hop dong va viéc ngudi vo
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sir dung tién ¢ dugc tir vide chuyen nhu’orng
chu’ng t6 ¢6 su chap thuan ctia ngudi vo doi
v6i hop dong.

An 1¢ 56 07/2016/AL ngay 17/10/2016
vé cong nhin hop dong mua ban nha dwoc
xdc lgp trudc ngay 1 thang 7 nam 1991
(tranh chap gitra Nguyen Dinh Song,
Nguyen Thj Hong, Nguyen Thi Huong voi
D6 Trong Thanh, D6 Thi Nguyét, Vuwong
Chi Twong, Vwong Chi Thing, Vwong
Bich Vin, Vwong Bich Hop - (An 1¢ 07)

An 18 07, trong hop dong mua ban nha
chi dugc bén ban ky va ghi rd bén ban da
nhan du tién. Bén mua tuy chua ky tén trén
hop ddng nhung 13 ngudi gitt hop dong va
da quan 1y, st dung nha & 6n dinh trong thoi
gian dai ma bén ban khong c6 tranh chip doi
tién mua nha. Trong trudng hop ndy, hop
dong c6 gia tri xac dinh bén mua da tra du
tién cho bén ban va y chi ciia bén mua dong
y vo1 hop dong mua ban nha d6. Do vay, Toa
an nhan dan tdi cao da tuyén rang, hop dong
mua ban nha khong bi v6 hi¢u va dugc cong
nhan gia tri phap 1y.

Quyét dinh Gidm déc thim so
47/2016/KDTM-GDT ngay 29/8/2016 cua
Téa dn nhén dén téi cao (tranh chdp giita
Cong ty TNHH Huada Furniture Viét Nam
v6i Cong ty Co phin Bdo hiém PJICO)
(Quyét dinh GPT 47)

Quyét dinh GDT 47, cong ty bao hiém
d3 phat hanh hop dong bao hiém cho bén
mua bao hiém nhung chua nhin duoc ban
hop ddng c6 chir ky ciia bén mua bao hiém.
Hop dong cho phép bén mua bao hiém thanh
toan phi bao hiém trong thdi han 30 ngay.
Trudc khi bén mua bao hiém thanh toan du
phi bao hiém, su kién béo hiém xay ra. Bén
mua bao hiém sau d6 di thanh toan du phi
bao hiém trong thoi han va vién dan hop
dong bao hiém dé yéu cau cong ty bao hiém
thanh toan. Tuy nhién, cong ty bao hiém tir
chéi vi cho rang, hgp ddng bao hiém khong
ton tai. Trong truong hop nay, Ttoa an nhan
dan ti cao cong nhan c6 sy ton tai clia hop
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ddng bao hiém giita bén mua bao hiém va
cong ty bao hiém do viéc bén mua da thanh
toan day dii tién phi bao hiém theo hgp dong
bao hiém mic du bén mua bao hiém da
khong ky vao hop dong bao hiém.

Theo céac an 1€ va ban an trén, chir ky
khong quan trong dé xac dinh hi¢u luc cua
hop ddng. Pay 1a xu huéng phat trién rat
dang luu y trong thyc tién 4p dung phép luat
gan ddy cua toa an.

Toém lai, mdc du phép luat chua quy
dinh 16 vé chit ky scan va chit ky hinh anh,
nhung khéng c6 bat ky 1y do gi vé& chinh
sach dé khong cong nhan hiéu lyc cua hop
ddng duoc ky bang cac loai chit ky scan, chit
ky hinh anh hoac chir ky dién tir khac, dac
biét 1a khi hop ddng ciing co thé duoc giao
két bang 151 n6i va hanh vi; ciing khong ¢
co s& phap 1y dé két luan dinh nghia vé chix
ky dién to quy dinh tai Luat GDDT 2005
loai trir chir ky scan va chit ky hinh anh.
Chung t6i cho rang cac quy dinh chung ciia
BLDS 2015 tao co sé phap 1y cho viéc st
dung chir ky scan va chir ky hinh anh cho
hop dong lap bang van ban. Cac an 1¢ va ban
an ctia Toa an nhan dan t6i cao dua ra trong
thoi gian gan day cho thiy, toa 4n ngay cang
xem xét ban chat cua su chép thuan hon la
hinh thuc cua su chép thuan va chir ky
khong quan trong de xac dinh hiéu luc cua
hop ddng. Cach tiép can nay giup han che
rii ro hop dong bi vo hiéu khi c6 van dé vé
hinh thirc thoa thuan. Pay 1a cach tiép can
can tiép tuc dugc khang dinh va nhéan rong
trong thoi gian toi. Cach tiép can nay gitp
han ché cac hop déng bi tuyén vo hiéu va
thiic day viéc ky hop dong bang chit ky dién
tu, dac biét 1a chir ky scan va chitr ky hinh
anh. Piéu nay s& giup xa hoi tan dung tién
ich ma cong nghé thong tin va truyén thong
hién dai mang lai cling nhu giai quyét kho
khin trong giao két hgp dong do céc bién
phap gidn cach x3 hoi va han ché di chuyén
trén pham vi toan cau trong boi canh 1ay lan
dich bénh Covid-19 B
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The Law on Handling of Administrative Violations of Vietnam
is one of the laws being supported by a large number of
guidelines, detailed regulations; which are divided into categories
of administrative violations and administrative sanctions. In fact,
there have been contradictions and overlaps between the

Article History: provisions in the guidelines, detailed regulations. Therefore, it is
Received : 19 Mar. 2020 necessary to systematize and review legal regulations on
Edited : 28 Mar. 2020 administrative sanctions and find out solutions to ensure the
Approved : 03 Apr. 2020 consistency of these legal documents.

1. Quan niém vé tinh thong nhit trong cac  luat, chiing t61 cho rang, “théng nhat” nghia
vin ban phap luit quy dinh xir phat vi 12 muon noi dén sy phu hop, khong co su
mau thuan nhau gitra cac van ban phap luat.
R . . Su phu hop, khong mau thuan giita cic quy

Theo Turdién Tieng Vit, “thong nhatla g, cya phap luat duoc hiéu véi nhidu mirc
lam cho phu hop v6inhau, khong mau thuan 44 cac quy dinh cta van ban phép luat co
nhau”'. Do d6, xét & goc do phap ly, khiban  gija tri phap 1y thap hon khong dugc trai véi
vé “tinh thdng nhét” trong cac van ban phap  quy dinh cta vin ban phap luat c6 gia tri

pham hanh chinh

! Vién Khoa hoc xi hdi Viét Nam: Tir dién Tiéng Viét, Trung tdm Tir dién ngon ngir, Ha Noi, 1992.
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phap 1y cao hon trong cung mot linh vye
diéu chinh; cac quy dinh cung diéu chinh
mot van dé trong nhiéu vin ban phai phu
hop v6i nhau...

C6 thé noi, “théng nhat” 1a mot trong
nhing tiéu chi dé xay dung va danh gia chat
luong hé thong phap luat vi Nha nudc quan
Iy xa hoi bang cong cu phép luat. Khi nhiing
quy dinh ndy mau thuan, chong chéo nhau
thi vi¢c ap dung, thue thi phap luat s€ khong
hi€u qua, co thé dan dén sy mat niém tin va
rdi loan trong xi hoi. Do d6, sau mot thoi
gian ap dung phap luét, viéc danh gia cac
quy dinh trong tat ca cic vin ban diéu chinh
mot linh vue, nganh nao do 1a co s dé hoan
thién cac van ban quy pham phép luat huéng
dén su thong nhat.

2. Nhirng yéu t6 bao dam tinh thong nhat
trong cic van ban phap luat quy dinh xir
phat vi pham hanh chinh

2.1. Thong nhit vé thudt ngiv

Trong cong tadc xr phat vi pham hanh
chinh (XPVPHC), viéc hiéu rd ndi ham cta
cac thuat ngit phap 1y rat quan trong, no gitp
cho cic co quan, ¢4 nhan c6 tham quyén xur
phat thyc hién déng quyén han va trach
nhiém cua minh. Tuy nhién, mét sé tir ngi
phap 1y khong duge Luat X ly vi pham
hanh chinh (XLVPHC) nam 2012 gidi thich.
Vi dy, cac cum tur nhu: “c6 quy md 16n; vu
vi¢e dac bi€t nghiém trong, co nhiéu tinh tiét
phure tap; ¢d tinh trén tranh, tri hodn; thoi
diém cham dut hanh vi trén tranh; khéng con
gia tri st dung; bi chiém doat, sir dung trai
phép” quy dinh tai cac Piéu 10, 66, 74, 126
Luat XLVPHC nim 2012. Diéu nay da gay
kho khan cho cac co quan, ca nhan thyuc thi
phap luat ciing nhu gay ra su khong dong
tinh cho cé nhan, t6 chirc bi xir phat.

Mat khac, trong cac quy dinh cua phap
luat van con chua phan dinh rd gifta thuat
ngir “giao quyén” va “ay quyén”. Pay 1 hai

2 Khoan 1 Didu 54 Luat XLVPHC nam 2012.
3 Khoan 4, Piéu 5 Nghi dinh s6 81/2013/ND-CP,

26

NGHIEN CcUU

LAP PHAP_ /5610 (410) - T5/2020

khai niém duoc nhic dén trong truong hop
cap truong chuyén giao quyén ctia minh cho
cip phé dé thuc hién XPVPHC. Theo Luét
XLVPHC nam 2012, thuat ngit “giao quyén”
dugce sir dung xuyén sudt trong vin ban lut.
Tuy nhién, trong truéng hop nguoi co tham
quyén XPVPHC la Tru’orng cong an xa
chuyen giao quyén cho cip pho di phat sinh
mot s6 bt cap.

Theo quy dinh cta khoan 3 Diéu 39
Luat XLVPHC nam 2012, Trudéng cong an
xd ¢6 quyén phat canh cdo, phat tién nhung
khong qua 2.500.000 dong va céac hinh thirc
xur phat khac,... Bén canh do, Truong cong
an x4 ciing ¢o thé giao quyén XPVPHC cho
cép pho?. Nghi dinh s6 81/2013/ND-CP quy
dinh chi tiét mot s6 diéu va bién phap thi
hanh Luat XLVPHC cling néu rd viéc giao
quyén phai dugc thuc hién bang “vin ban™.
Nhu vay, Pho Truéng cong an xi co tham
quyén XPVPHC theo co ché nhan quyén
duoc giao tir cAp Trudng. Bén canh do,
khodn 3 Diéu 54 ciia Luat XLVPHC nam
2012 cling quy dinh: “Nguoi dugc giao
quyén khong duoc giao quyén, ty quyén cho
bat ky ngudi nao khac”. Trong khi d6, Diéu
12 Phép 1énh Céng an xa nam 2008 quy dinh

. khi Truong cong an xa ving mit thi Pho
Tmong cong an xa dugc Truong cong an xa
uy quyén thuc hién nhi€ém vy, quyén han cta
Truéng cong an xa” va theo Du thao Luat
Cong an xi nim 2016 tai Didu 17 ciing quy
dinh nhu Phap 1énh Cong an xa nam 2008 1a

“liy quyén” chtr khong phai 1a “giao quyén
Nhu véy, cing mét van dé vé phan cap giira
cap trén va cap dudi nhung cac van ban phap
luat lai thiéu su thdng nhat trong viéc sir
dung thuat ngir phap 1y va cling chua c6 van
ban phap luat quy dinh mot cach day du vé
thuat ngfr phap 1y “giao quyén” va “ay
quyen ngay ca Luat XLVPHC nam 2012
c6 dé cap dén ca hai thuat ngir “giao quyén”



(Diéu 54) va “ay quyén” (Piéu 51, 54, 87,
123) nhung Luét cling chua giai thich rd*.
2.2, Théng nhdt vé thir bic phdp 1y
Tinh thong nhét cta hé théng phap luat
vé XPVPHC pha1 dugc xem xét trén ca hai
mat: hinh thirc Va ndi dung.

Thir nhdt, vé mat hinh thire, tinh thong
nhét cta phap luat vé XPVPHC phai thé hién
ding hinh thic cta né. Hinh thire cua no6
khong chi thé hién dudi dang mot tén goi
nhét dinh ma né con phal dugc phan loai
theo thu, bac, cach sip xép cau triic cua van
ban nhu: chuong, muc, diéu, khoan,... Su
thong nhit vé mit hinh thuc con phai can ctir
vao hiéu lyc cua van ban, van ban sau phal
thong nhat vOi van ban trudce. Cung la cac
van ban diéu chinh vé mot loai hanh vi, mot
loai quan hé phap ludt trong linh vuc
XPVPHC, nhung cidc quy dinh cua Luat
XLVPHC phai c6 gié tri phap ly cao hon
nhitng quy dinh dugc chira dung trong cac
ngh1 dinh, thong tu hudng dan thi hanh. Nhu
vay, vé h1nh thtrc, tinh thong nhit cia vin
ban huong dan, ngoai viéc pha1 dap ung céc
y€u céu trén thi hinh thirc cua van ban huong
dan phai théng nhit véi hinh thirc cau tric
ctia chinh van ban dang can duoc huéng din
va bao dam van ban huong dan phai theo
trinh tu thong nhat voi toan bd van ban khac
cung cap trong hé thong phap luat. Mot thuc
t€ la gitra cac nghi dinh cua Chinh phu vé
XPVPHC chua thong nhit, dong bd voi Ludt
XLVPHC vé cach xac dinh dbi tlrorng b1 xu
phat. C6 nghi dinh quy dinh mtrc xur phat 4p
dung ddi voi ca nhan, ¢6 nghi dinh quy dinh
muc xu phat ap dung doéi véi td chte, cod
nghi dinh lai khong quy dinh, c6 nghi dinh
quy dinh xur phat ca nhan va t6 chirc trong
cung mot dleu gay kho khan cho nguoi co
tham quyén ap dung. Chang han, Nghi dinh
s6 139/2017/ND-CP quy dinh murc phat tién
13 mutc phat ap dung d6i vOi to chire (trur
miurc phat quy dinh tai mot sO dleu la muc
phat ap dung ddi vi ca nhan). P6i vai cting

A(.c

4 B0 Tu phép, Bat cap xung quanh quy dinh vé
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mot hanh vi vi pham hanh chinh thi mtrc
phat tién d6i V61 ca nhan bang 1/2 muc phat
tien d6i vai to chire. Trong khi d6, Nghi dinh
so 33/2017/Nb-CP quy dinh mirc phat tién
dbi véi mbi hanh vi vi pham hanh chinh quy
dinh tai Chuong IT va Chuong III 1a muc
phat d6i v6i ca nhan, trir quy dinh tai diém d
khoan 2 Diéu 34 Ngh1 dinh, mtc phat dbi
v6i ho kinh doanh ép dung nhu do6i Vo1 mure
phat cua cd nhan, mirc phat t1en d01 Vi to
chtre gap 02 1an muc phat tién d6i véi ca
nhan..

T hir hai, vé mat ndi dung, tiéu chi
thong nhét gia tri phap 1y ctia vin ban huong
dan XPVPHC phai bao quat cac quan hé xa
hoi nham diéu chinh thong nhat mot hanh vi.
Noi cach khac, nhitng ndi dung cta van ban
huéng din sau phai bao dam su nhat quén,
khong c6 sy xung dot gitta ndi dung cac van
ban hudng dan trudc do6, va cac van ban nay
phai thong nhat vGi nhau Su nhat quén,
thong nhat nay 1a rat can thiét nham tranh
tinh trang cung mot linh vuc, mot hanh vi,
van ban luat thi cho phép nhung van ban
huéng dan thi hanh luat thi lai khong cho
phép, hodc van ban huong dan quy dinh mot
murc xu phat khac véi luat. Mat khac, ngay
c4 hinh thirc thé hién trén vin ban, biéu mau
trong qua trinh xtr phat vi pham hanh chinh
cling can dugc quy dinh théng nhat. Vi dy:
trudc day, Ngh1 dinh s6 81/2013/ND-CP va
Thong tu s6 01/2011/TT-BNV da ¢6 hudng
dan khac nhau vé cach gh1 chu thé ban hanh
quyet dinh xu phat vi pham hanh chinh.
bicu nay vo tinh gay khoé cho cac co quan
hanh chinh nha nuéc trong viéc ban hanh céc
quyét dinh xtr phat vi pham hanh chlnh

2.3. Théng nhit vé tham quyén

Luat XLVPHC ndam 2012 quy dinh
nhleu chtrc danh c6 tham quyén XPVPHC
nham dam bao tinh toan dién, kip thoi trong
cong tac quan 1y nha nudc theo dac thu cua
vi pham hanh chinh. B6i 1€, vi pham hanh
chinh xay ra ¢ hau hét tat ca cac linh vuc,

giao quyén va uy quyén” xir phat VPHC cua Trudng cong

an x4, https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=1860, truy cap ngay 20/9/2019.
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nganh, nghé va la mot trong nhung hanh vi
mang tinh phd bién trong doi séng x3 hoi.
Mac du mang, y nghla tich cuc nhung cac
quy dinh vé thim quyén XPVPHC ciing gip
mot s6 bit cap sau:

Thur nhd"t, vé co ,ché xac dinh trach
nhiém, co ché giai quyét boi thuo‘ng thiét hai
trong tru:ong hop Pho Truong cong an xa
dugc giao quyén XPVPHC géy ra thiét hai.
Theo diém a khoan 3 Diéu 61 Luat Can bg,
cong chuc ndm 2008, Trudng cong an xa la
cong churc, Pho Trudng cong an xa khong
phai la céan bo hay cong chuc (cting khong
phai la vién chirc). Vay, vigc mot cong chire
giao quyén XPVPHC cho mot nguoi khong
phdi la can bd hay cong chire thi c6 phai 1a
ngoai 1¢ khong‘? Dic biét, néu truong hop
Ph6 Truong cong an x4 sai sot trong viéc
XPVPHC thi giai quyét ra sao? Thu tuc nhur
thé nao?

Co the thdy, quy dinh “giao quyén’ hay
“Uy quyen” XPVPHC cho Phé Truong cong
an xa 1 rat can thiét, dap ung duoc nhu cau
cua dia phuong. Tuy nhién, do chic danh
Pho tnrong Cong an xa khong phai la “cong
chtie”, nén viée giai quyét b01 thu:orng khi
Pho truong cong an xara quyét dinh xtr phat
sai s¢& Vuong nhiéu quy dinh khac ¢6 lién
quan. Vi vay, mot mét, can nghién clru stra
d6i, bd sung quy dinh cta Phap 1énh Cong
an xd, Luat XLVPHC, bao dam su théng
nhat; mit khac, can can nhic viéc chinh quy
hoa chtrc danh Pho Trudng cong an xa la
cong churc dé dam bao co ché xir ly trach
nhiém boi thuong, giai quyét cac vudng mac
da néu.

Thit hat, thleu hudng dan cy thé dé xac
dinh thim quyén. Vi dy, quy dinh cua Luat
XLVPHC niam 2012 vé tham quyen cua Toa
an nhan dén trong vi¢c XPVPHC va ap dung
cac bién phap khac phuc hau qua chua dugc
huéng dan cu thé vé khung phat va bién
phap khic phuc hau qua.

Thir ba, sy thay d01 tén goi ctia mot sd
chirc danh c6 tham quyén XPVPHC theo van
ban luat chuyen nganh din dén sy khong
tuwong thich vé quy dinh gitra Luat XLVPHC
nam 2012 va céc van ban nay. Theo do,

28
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nhu’ng nguoi co6 chie danh thay d01 ve tén
goi mac nhién sé& khong con tham quyen
XPVPHC mic du nguoi d6 van glu vi tri va
thyc hién nhiém vy tuong ing véi chirc danh
cli. Vi dy, theo quy dinh tai Diéu 48 Luat
XLVPHC nam 2012, Chanh toa Phuc tham
Toa 4n nhan dan tdi cao co thim quyen
XPVPHC. Tuy nhién, theo Piéu 3 Luat T
chirc Toa an nhén dan nam 2014, chirc danh
nay khong con ton tai ma thay vao doé la chue
danh Chanh 4 an Toa an nhan dan cép cao.

Do d6, can ra soat, tong hop lai nhung
chuc danh ¢6 tham quyen XPVPHC da c6
su thay doi trong tat ca cac van ban ludt
chuyén nganh dé stra ddi, bo sung Luat
XLVPHC cho phu hop, dam béo tinh thong
nhat trong hé thong phap luat.

2.4. Thong nhit vé vigc xir phat hanh
vi vi pham
~ Luat XLVPHC nam 2012 ra doi la co s
dé cac co quan nha nuge xir ly nghiém minh
cac hanh vi vi pham hanh chinh. Céc van
ban huong dan cu thé hoa hanh vi vi _pham
cung cac che tai trong moi mat doi song xa
hoi, gép phan tich cuc trong cong cudc
phong, chong vi pham hanh chinh. Tuy
nhién, h¢ thong cac van ban huong dan vé
XPVPHC van con rnot s6 bit cap sau:

Thir nhdt, mot sd quy dinh vé XPVPHC
chua tuong xung véi tinh chat, mirc do cua
hanh vi ddn dén muc xir phat thap, khong du
stc ran de.

Theo quy dinh ciia diém ¢ khoan 2 Diéu
2 Luat XLVPHC nam 2012, hinh thtc va
muc Xt phat phai ddam bao muac do dugc
gi4o duc, ran de va tinh hop ly, tinh kha thi
cua viéc ap dung hinh thire, mic phat. Trén
thuc te nhleu vu viéc vi pham mang tinh
chat nguy hiém, khong chi gay thiét hai truc
tiép dén nguoi bi vi pham ma con gay hoang
mang va buc xtic trong du luan xa hoi, dién
hinh nhu cac vu viée XPVPHC trong linh
vuc an ninh, trat tu, an toan xa hoi véi mire
phat tién 200. 000 dong theo khoan 1 Piéu 5
Nghi dinh sé 167/2013/ND-CP quy dinh
XPVPHC trong linh vyc an ninh, trat tu, an
toan xa hoi; phong, chong t¢ nan xa hoi;
phong chong chdy va chira chay; phong,



chéng bao luc gia dinh: Vu dbi tuong
“cudng hon” phu nit trong thang may chung
cu ¢ quan Thanh Xuan (Ha N§i)’; Vu can bo
cong an gay rdi tai Cang hang khong Tan
Son Nhit v6i tinh chét nghiém trong®. Céc
hanh vi néu trén du chua dugc quy dinh
trong B0 luat Hinh sy nhu: c6 tinh chat quay
roi, tan cong, lam dyng tinh duc, gay hiu qua
ning né va ton thuong vé danh du, tinh than
lau dai cho nan nhéan. Do do6, mirc xtr phat
200.000 dong la qué nhe, khong du stre ran
de voi nguoi vi pham tham chi tao nén tién
1¢ khong tot trong xa h01

Do d6, Chinh phu can ra soat, danh gia
lai vé tinh chat mtrc dg cua hanh vi vi pham
trong nhom vi pham gdy rdi an ninh, trat ty,
an toan xa hoi dé xac dinh hinh thtc va miic
phat twong xing, danh vao ding ban chat
cua hanh vi vi pham, dam bao mang tinh
gido duc va ran de cao. Vi dy: Doi tugng vi
pham phai lao dong cong ich hodc cong khai
xin 16i trén phu’O'ng tién thong tin dai chung
(nhung tén va dia chi nan nhén thi khong
dugc néu ra) Dic biét, can luat hoa hanh
vi quay r6i t1nh duc va co6 che tai thoa dang
dé kip thoi Zg~1a1 quyét cac van dé phat sinh
trong thuc tién.

Thir hai, viéc huéng dan 4p dung céc
quy dinh vé XPVPHC trong cac van ban quy
pham phap luat con thiéu hodc c¢6 sy mau
thuan gifta cac van ban quy pham phép luét
vO1 nhau. Cung diéu chinh mot nhom hanh
vi nhung mirc phat lai khac nhau trong cac
vin ban huéng dan thi hanh, cy thé nhu sau:
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i) Hanh vi d6 rdc, xa nuge noi cong cong
hién ciing duoc diéu chinh trong ba van ban
van con c6 hiéu luc thi hanh véi cac mirc phat
khéc nhau: Nghi dinh s6 46/2016/ND-CP quy
dinh vé XPVPHC trong linh vyc giao thong
duong by, duong sat thi phat tién tur
300.000-400.000 dong (‘101 véi ca nhan’.
Trong khi d6, Nghi dinh s6 155/2016/ND-CP
quy dinh vé xir phat hanh chinh trong linh
vuc bao v€ moi truong thi c6 mire phat tlen
tr 5-7 triéu dong®. Nghi dinh sd
167/2013/ND-CP quy dinh XPVPHC trong
Iinh vuc an ninh, trat tu, an toan xa hoi;
phong chdng té nan x hoi; phong chay va
chita chay; phong chbng bao lye gia dinh thi
muc phat tién 1a 1 - 2 triéu dong®. C6 thé
thdy, mic du cac van ban str dung tor ngir
khac nhau vé hanh vi nhung quy tu lai chi dé
diéu chinh hanh vi db rac, vit rac thai, khong
glu gin v¢ sinh chung noi cong cong nhung
cac van ban trén khong thong nhat vé mirc
Xt phat.

ii) Hanh vi di v€ sinh khong ding noi
quy dinh: Ngh1 dinh s6 167/2013/ND-CP
quy dinh murc phat tién 1a 100.000 - 300.000
dong'; trong khi d6 Nghi dinh sé
155/2016/ND-CP lai quy dinh mtrc phat tién
1a 1 - 3 triéu dong'".

Chung t61 cho rang, trong thoi glan toi,
viéc ra soat, stra d6i cac quy dinh can duoc
gom gon lai theo nhom hanh vi, theo do6
cung diéu chinh trong mot Nghi dinh xir phat
nhung c6 thé phan tach theo nhom hanh vi

5 PJ Binh, “Sau vy sam s& trong thang may bi phat 200.000 dong: Can luat hoa hanh vi quéy rdi tinh duc”,

Tap chi Ban Tuyén giao Trung wong, http://tuyengiao.vn/xa-hoi/sau-vu-sam-so-trong-thang-may-bi-phat-
200-000-dong-can-luat-hoa-hanh-vi-quay-roi-tinh-duc-120012, truy cap ngay 07/9/2019.

Anh Tuan, “Nir dai iy cong an néo loan san bay mang tién sy khi bi phat 200.000 dong?”, Bao Lao dong,
https://laodong. Vn/phap luat/nu-dai-uy-cong-an-nao-loan-san-bay-mang-tien-su-khi-bi-phat-200000-dong-
750921.1do, truy cap ngay 07/9/2019.

Diém d khoan 2 Piéu 12: “DPd rac, xa nudc ra duong bo khong ding noi quy dinh, trir cac hanh vi vi pham
quy dinh tai: diém a, diém h khoan 5 Piéu nay; khoan 3, khoan 4 Didu 20 Nghi dmh nay”.

Diém d khoan 1 Diéu 20: “Phat tién tir 5.000.000 dong dén 7.000.000 dong doi véi hanh vi virt, thai réc thai
sinh hoat trén via heé, duong pho hodc vao h¢ thong thoat nudc thai d6 thi hodc hé thong thoat nudc mat
trong khu vue do thi”. . ) ) ) )

biém c khoan 2 DPicu 7: “D0 rac, chat thai hoac bat cir vat gi khac vao ho ga, hé thong thoat nudc cong
cong, trén via he, long duong”.

Diém ¢ khoan 1 Diéu 7: “Tiéu tién, dai tién & dudng phd, trén cac 16i di chung & khu cong cong va khu dan cu’”.
Diém b khoan 1 Diéu 20: “Phat tién tir 1.000.000 dong dén 3.000.000 dong dbi véi hanh vi vé sinh c4 nhan
(tiéu tién, dai tién) khong dung noi quy dinh tai khu chung cu, thuong mai, dich vu hodc noi cong cong”.
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chung va linh vuc cu thé dé c6 muc xu phat
tuong ng, chang han nhu nhom hanh vi gay
roi trat tu, an toan xa hdi noi chung va trong
linh vuc hang khong, hang hai,... ndi riéng.
Nhu vay, cac co quan thyc thi phap luat cling
dé dang ap dung trong ting vu viéc cu thé
ma khong phai ling ting khong biét nén ap
dung van ban nao. Giai phap nay s€ giam bot
s6 luong van ban huéng dan XPVPHC hién
nay, giam bt sy chong chéo trong quy dinh

va dac biét la cling phu hop véi k¥ thuat xay
dung Luat XLVPHC ndm 2012. Bén canh
d6, can nghién ctru stra d6i Luat XLVPHC
nam 2012 theo hudéng quy dinh “muc phat
tién t6i da chung, cu thé duoc 4 ap dung trong
m01 truong hop ma muc phat tdi da dbi voi
mdi ngudi duoc ap dung tiry thude vi pham
hanh chinh xdy ra trong linh vuc nao, vi
pham xay ra ¢ dia ban nao va vi pham duogc
thuc hién boi ca nhan hay t6 chic”'? |

12 Bui Thi Pao, Luat XLVPHC — Budc tién méi ctia phap luat vé XLVPHC va mot sé van d& cin trao doi, Tap

chi Luat hoc s6 6/2014, tr. 16.

HAU GIAM SAT TRONG BAO DAM HIEU LUC, HIEU QUA... (riéy sheo rang 14

hoc, chuyén nghiép; (4) str dung c¢ hiéu qua
nhanh vé hoat dong gidm sat trén Cong thong
tin dién tir Qudc hoi; (5) sur dung c6 hiéu qua
viéc thong tin, tuyén truyen vé hoat dong hau
glarn sat thong qua cac phuong tién thudc su
quan ly cua Van phong_ Quéc hoi nhu Bao
Dai biéu nhan déan, Truyén hinh QH...

+ Dua hoat dong theo ddi, tong hop, don
dbc vé hau giam sat tr¢ thanh hoat dong
thu’ong xuyen hang thang, quy, ca nam thong
qua cac cong cu va cac hoat dong nhu: xay
dung Bdn tin vé viéc thuc hién ket ludgn giam
sdt cua QH; bdo cao dinh k}‘/ vé hoat dong
hau giam sat; t6 chirc cac cudc lam viéc truc
tiép, thuong xuyen ctia Tong Thu ky QH véi
B9, nganh vé hoat dong hau gidm sat.

- Nam la, dp dung ché tai phi hop dé
tang tinh hiéu lyc, hiéu qua cua hoat dong
hdu gidm sat, cu thé la:

+Som xay dung, phat hanh va thyc hién
thuong xuyen tai cac ky hop viéc lay v y k1en
DBQH vé danh g1a hoat dong chat van
(thong qua phleu Xiny k1en26) trong do, chu
trong danh gia trach nhiém nguoi tra 10 dbi
v6i viée thuc hién chire nang, nhiém vu dugc

26

giao. To chtrc thém céc kénh lay ¥ kién khac
nhu dleu tra xa hoi, lay vy klen chuyén gia.
Viéc lay y kién duoc th1et ké mot cach khoa
hoc, khach quan, c6 dé an cu thé dugc phé
duyét thanh phuong phap chung trude khi
trién khai;

+ Xay dyng va hoan thién bo h6 so trinh
ra QH khi xem xét lay phleu tin nhiém, bo
phi€u tin nhiém. Trong do, xay dung bd tiéu
chi danh gia viéc hoan thanh nhiém vu cua
cac chirc danh do QH bau, phé chuén, bao
gom tieu chi vé ket qua thuc hién céc ngh1
quyet két luan, kién nghi sau glam sat cung
v6i céc tiéu chi khac gket qua chi dao ban
hanh van ban hudng dan thi hanh phap luat;
tinh hinh trd 1o1 chat van ciia DBQH, g1a1
quyet kién nghi cua cir tri, khiéu nai, to cao
cua cong dan; danh gia cia PBQH sau chat
van...);

+ Stra, (101 Nghi quyét sb 85/2014/QH13
ciia QH vé lay phleu tin nhiém, bo phiéu tin
nhiém v6i hai mirc tin nhiém va tién hanh
ldy phiéu tin nhiém it nhat 2 lan trong mot
nhiém ky (vao nam thtr hai va ndm thtr tu cta
nhiém ky) Il

Thyc hién theo quy dinh tai khoan 1 Diéu 14 Quy ché Hoat dong giam sat ctia QH sau khi tién hanh hoat

dong chat van: “Tong thu ky QH guri phiéu xin y kién dénh gia két qua hoat dong chit van dén dai biéu
QH va tong hop két qua, bao cao Uy ban thuong vu QH”.
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iam dbc hodc Tong giam déc la

nguoi quan ly doanh nghlep Giam

dbc hodc Tong giam ddc cong ty 1a

nguoi diéu hanh hoat dong kinh doanh hang

ngay cua cong ty, chiu trach nhiém truée Hoi

dong thanh vién/Hoi dong quan tri/Chu tich

cong ty vé viée thuc hién cac quyén va nghia

vu cta minh. Theo quy dinh nay thi Giam

dbc/Tong giam ddc cong ty phai mang dung
danh “Giam d6c/Tong giam doc” chi ¢ “mot”.

Luat Singapore ciing quy dinh mdi cong

ty phai c6 it nhat mot Giam ddc2. Tuy nhién

cach tiép can chuc danh Giam déc cong ty

' Khodn 18 Diéu 4 Luat Doanh nghiép nam 2014.
biéu 145.1 Luat Cong ty Singapore nam 1967.

improvements of the concerned provisions.

cua Singapore khac Viét Nam. Luat Cong ty
ctia Singapore quy dinh Giam déc ctia mot
cong ty 1a bat ky ngudi nao thuc hién chic
danh giam dbc voi bat ky tén goi nao va la
ngudi ma nhitng quyét dinh hodc chi dan cua
ngudi nay duoc Ban gidam ddc hodc phan 16n
cac thanh vién Ban giam dbc cia cong ty
quen hanh dong theo va thay thé giam doc
(trr nhitng ¥ kién, 16i khuyén vé chuyén
mon), hodc 1 ngudi thay thé giam déc cong
ty?. Theo cach tiép can nay thi mot nguoi
trong cong ty cta Singapore c6 thé khong
mang danh gidm ddc cong ty nhung vin

3 Luét Cong ty Singapore nim1967, phan Giai thich tir ngit dwoc stra ddi theo Luat sb 36 nam 2014 ¢6 hi¢u

lue ngay 01/7/2015.
4 Biéu 55 Luat Doanh nghiép nam 2014.
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dugc xem la giam ddc trong cong ty khi
quyét dinh cua nguoi ndy duge Ban giam
d6c hodc da phan cac thanh vién Ban giam
d6c thyc hién theo.

Theo quy dinh cua Luat Doanh nghiép
nam 2014 (Luat Doanh nghiép), trong co cau
t6 chirc cta cac loai hinh cong ty & Viét Nam
thi Giam déc hodc Tong giam ddc 1a chirc
danh bat budc phai co. Cu thé: “Cong ty
trach nhiém hiru han hai thanh vién tré lén
c6 Hoi dong thanh vién, Chu tich Hoi dong
thanh vién, Giam déc hodc Tong giam doc™;
“Cong ty trach nhiém hitru han mdgt thanh
vién do t6 chire 1am chu sé hitu duoc t6 chire
quan ly va hoat dong theo mot trong hai mo
hinh sau day: a) Chii tich cong ty, Giam déc
hodc Tong giam dbc va Kiém soat vién; b)
Ho1 déng thanh vién, Giam ddc hodc Téng
giam doc va Kiém soat vién”; “Cong ty
trach nhiém hiru han mot thanh vién do ca
nhan lam chu s¢ hitu c6 Chu tich cong ty,
Giam dbc hodc Tong giam ddc”; “Cong ty
¢ phan c6 quyén lya chon to chirc quan 1y
va hoat dong theo mot trong hai mo6 hinh sau
day, trir truong hop phap luat vé ching
khoan c6 quy dinh khac: a) Pai hoi dong ¢
dong, Hoi dong quan tri, Ban kiém sot va
Giam ddc hoac Téng giam ddc; b) Pai hoi
ddng c6 dong, Hoi ddng quan tri va Giam
d6c hodc Tong giam dbc™7; “Hoi dong thanh
vién bau mét thanh vién hop danh 1am Chu
tich Hoi dong thanh vién, dong thoi kiém
Giam d6c hodc Tong giam ddc cong ty néu
Diéu 1& cong ty khong c¢6 quy dinh khac. ..
Chu tich Hoi dong thanh vién, Giam ddc
hoac Téng giam ddc ¢ cac nhiém vu sau
day: a) Quan 1y va diéu hanh cong viéc kinh

Diéu 78 Luat Doanh nghiép nam 2014.

Diéu 85 Luat Doanh nghiép nam 2014.

Diéu 134 Luat Doanh nghiép nim 2014.

Diéu 177 & 179 Luat Doanh nghiép nim 2014.
Diéu 13 Luat Doanh nghiép nam 2014.
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doanh hing ngay cua cong ty voi tu cach la
thanh vién hgp danh; d) Pai dién cho cong
ty trong quan hé voi co quan nha nudc; dai
dién cho cong ty vai tu cach la bi don hodc
nguyén don trong cac vu kién, tranh chip
thuong mai hodc céc tranh chap khac™®.

Tuy nhién, trén thuc té, c6 nhimng cong
ty lap ra chirc danh Tong giam doc quan 1y,
bén dudi con c6 cac Giam ddc chuyén mon.
Vi dy, Cong ty cd phan VINAMILK, ngoai
Téng giam ddc ra, cong ty con cd bay Giam
dbc chuyén mon bao gdbm: Giam dbc Didu
hanh kinh doanh qudc té, Giam ddc Diéu
hanh phat trién ving nguyén lidu, Giam ddc
Diéu hanh chudi cung ung, Giam déc Diéu
hanh nhan su - hanh chinh & ddi ngoai,
Giam dbc Piéu hanh nghién ctru va phat
trién, Gidm dc Diéu hanh tai chinh kiém ké
toan truong, Giam dbc Diéu hanh Marketing
kiém diéu hanh khéi kinh doanh néi dia,
Giam dbc Diéu hanh san xuat.

Mot cau hoi ma gioi doanh nhan va
ngudi tim hiéu luat quan tdm hién nay la
Gidm doc/Tong gidm doc c¢é phdi la nguoi
dai dién theo phap luat cua doanh nghiép
khong?

Theo Luat Doanh nghi€p nam 2014,
nguoi dai dién theo phap luat cia doanh
nghiép la ca nhan dai dién cho doanh nghiép
thue hién cic quyén va nghia vu phét sinh tir
giao dich cua doanh nghiép, dai dién cho
doanh nghi€p véi tu cadch nguyén don, bi
don, nguoi co quyén loi, nghia vu lién quan
trude Trong tai, Toa 4n va cac quyén va
nghia vu khac theo quy dinh ctia phap luat®.
Nhu vy, yéu cau dau tién ctia nguoi dai dién
theo phéap luat cua doanh nghi¢p phai la ca



nhan, han nhién 1a c6 nang lyc hanh vi dan
su day du, khong thudc dbi tuong bi cAm
quan ly doanh nghiép. Luat Cong ty cua
Singapore cling quy dinh tuong tu: “Giam
dbc cong ty phai 1a c4 nhan du 18 tudi va
nang lyc hanh vi dan sy ddy du”'°. C4 nhan
nay sé& thuc hién cac quyén va nghia vu phat
sinh tir giao dich cua doanh nghi¢p. Giao
dich cua doanh nghiép duoc hiéu bao gdm
ca giao dich trong kinh doanh thuong mai va
trong linh vuc dan sy, lao dong ctia doanh
nghiép nhu: hop dong mua ban hang hoa,
cung ung dich vy, hop dong lao dong, hop
déng thué tru s¢, nha xudng, quan h¢ vé thué
v6i co quan nha nudc... Dong thoi, ngudi
dai di¢n theo phap luat dai dién cho doanh
nghiép tai Trong tai, Toa an voi tu cach la
nguyén don, bi don va ngudi c6 quyén loi,
nghia vu lién quan. T4t nhién trudng hop
luat su, hodc cd nhan khac tham dy phién
toa, phién trong tai theo iy quyén ctia nguoi
dai dién theo phap luat cia doanh nghiép s€
khong duoc tinh 1a trong quy dinh nay.
Nghién ctru toan by Luat Doanh nghiép
nim 2014 va nhiing vin ban huéng dan thi
hanh ciing khong c6 diéu khoan nao chi ra
rang Giam d¢/Tong giam ddc phai 1a nguoi
dai di¢n theo phap luat cua doanh nghiép
hodc phai duoc nguoi dai dién theo phap luat
ctia doanh nghiép ty quyén dé diéu hanh
hoat dong kinh doanh hiang ngay cta cong
ty. Do d6, theo quan diém cua tac gia thi c6
thé két luan rang Giam ddc/Tong giam ddoc
c6 thé va/hodc khong bat budc phai 1a nguoi
dai dién theo phap luat cua doanh nghiép.
Tuy nhién, Giam dbc/Tong giam ddc
trong thuc té thuong duge hiéu 1a nguoi c6
quyén chi sau Hoi dong quan tri/Hoi dong
thanh vién/Chu tich trong vi¢c van hanh
cong ty. Do d6, nhiéu ngudi trong xa hoi cho

10 Piéu 145.2 Luat Cong ty Singapore 1967.
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rang Giam d6¢/Tong giam dbc “to” nhur vay
nén s& 1a nguoi chiu trach nhiém giai quyét
nhiing quyén, nghia vu phat sinh trong giao
dich cta cong ty véi ho.

Vé mit luat phap, Giam ddc/Tong gidm
dbc cong ty qua that rit quan trong, 1 nguoi
diéu hanh hoat dong kinh doanh hang ngay
ctia cong ty, nén co quyén va nghia vu co
ban nhu sau:

- T6 chirc thuc hién cac nghi quyét cia
Hoi dong thanh vién/Hoi dong quan tri/Chu
tich cong ty;

- Quyét dinh cac van dé lién quan dén
hoat dong kinh doanh hing ngay ctia cong ty;

- T chtre thuc hién ké hoach kinh doanh
va phuong 4n dau tu ctia cong ty;

- Ban hanh quy ché quéan 1y ndi bo ctia
cong ty, trir trudng hop Diéu 18 cong ty c6
quy dinh khac;

- B6 nhiém, mién nhiém, bai nhi¢m cac
chtic danh quan 1y trong cong ty, trir cac
chtrc danh thudc tham quyén cta Hoi dong
thanh vién;

- Ky két hop dong nhan danh céong ty,
trir truong hop thudc tham quyén ciia Chu
tich Ho1 déng thanh vién/ HoOi déng quan tri/
Chu tich cong ty;

- Quyét dinh tién luong va quyén loi
khac dbi voi nguoi lao dong trong cong ty
ké ca nguoi quan 1y thudc thim quyén bd
nhiém cua Giam ddc hodc Toéng giam déc
trong cong ty cd phan;

- Kién nghi phuong an co cdu to chirc
cong ty;

- Trinh bdo cédo quyét toan tai chinh
hang nam 1én Hoi dong thanh vién/Chu tich
cong ty;

- Kién nghi phuong an sir dung loi
nhuén hoac xu ly 16 trong kinh doanh;
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s6 10 (410)-T5/2020\_ LAP PHAP 33



BAN VE DU AN LUAT

- Tuyén dung lao dong;

- Quyén va nghia vu khac dugc quy dinh
tai Diéu 1¢ cong ty, hop dong lao dong ma
Giam dbc hodc Tong giam doc ky véi cong
ty theo nghi quyét cta Hoi dong thanh
vién/Hoi déng quan tri hodc quyét dinh cua
Chu tich cong ty'!.

Nhu vay, bt ky c4 nhan nao khi duoc
thué hoic bd nhiém vao vi tri Giam
dbc/Toéng giam dbc cong ty cling nghlem
nhién c6 nhitng quyén va nghla vu ké trén.
Ngoai ra, ho con c6 nhiing quyen va nghia
vu khéc theo quy dinh trong Dleu 1€ cong ty
hoic hop dong lao dong ‘quyén va nghla vu
khac” ¢ day duoc hiéu 1a nhitng quyén va
nghia vu chua duogc liét ké ¢ phén trén. Vi
du nhu néu trong hop dong lao dong thué ca
nhan A lam Giam ddc nhung lai quy dinh
rang ca nhan A nay khong co quyén diéu
hanh hoat dong kinh doanh hang ngay cua
cong ty, khong dugc tuyén dung lao dong,
khong duoc ky két hop dong 1a trai voi quy
dinh trong Ludt Doanh nghiép nam 2014.

Viéc Gidm doc/Tong giam doc khéng
phai la nguoi dai dién theo phap ludt dat ra
mét sé van dé sau:

Mot 1a, khi Giam d6¢/Tong giam dbc ky
nhiing hop dong nham diéu hanh hoat dong
kinh doanh hiang ngiy cuia cong ty thi c6
phai xin phép ngudi dai dién theo phap luat
cta cong ty khong néu cong ty chi c6 mot
nguoi dai dién theo phap luat 1a Chu tich Ho1
dong thanh vién? Boi 18, cong ty 1a mot phap
nhan phai thong qua cé nhan - 1a nguoi dai
dién theo phap ludt ciia n6 dé nhan danh
cong ty va vi loi ich cta cong ty xac lap, thuc
hi¢n giao dich dan su. Theo quy dinh cua
Luat Doanh nghi¢p nam 2014, Giam
d6¢/Tong giam dbc duong nhién c6 quyén
xéc 1ap thuc hién hop dong nhan danh cong

11 Cac Piéu 64, 81, 157 Luat Doanh nghiép nim 2014.
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ty trir nhitng hop dong thudc tham quyén cia
Hoi dong thanh vién/Hoi dong quan tri hodc
Chu tich cong ty. Tuy nhién, s6 lugng nhiing
hop dong thudc thim quyén ky két cua
nhitng chi thé nay trong thuc tién tai cac
cong ty thuong 1a khé it, chi bao gdm hop
ddng lao dong ky voi Giam ddc/Tong giam
dbc hodc hop ddng co lién quan dén nguoi
quan 1y trong cong ty, hop dong c6 gia tri
thudng 16n hon 35% béo céo tai chinh gan
nhat. Nhu vay, gia str, Giam d6¢/Tong giam
déc ky nhitng hop dong gay thiét hai hoic vi
pham phap luat dan dén cong ty phai vudng
vong lao 1y, hau Toa, thi trach nhiém thudc
vé cong ty. Giam ddc/Tong giam ddc khong
phai 1a nguoi duong nhién dugc tham gia
phién toa hogc khong phai 1a ddi tugng bi xir
phat hanh chinh. Nguoi ¢6 thé dwong nhién
nhan danh cong ty tham gia tai Toa chi co
thé 1a nguoi dai dién theo phap luat cua cong
ty. Ludt Doanh nghi¢p nam 2014 cling quy
dinh cong ty trach nhi¢m hitu han, cong ty
6 phan c6 thé c6 nhiéu nguoi dai dién theo
phap luat. Nhung truong hop Gidm
d6¢c/Tong giam ddc khong phai 1a nguoi dai
dién theo phap luat thi tuyét nhién khong
phai hau Toa trir truong hop duoc ty quyén.
Viéc nay dan dén mot hién tuong ma dan
gian van goi 1a “ngudi an e, nguoi d6 vo”,
ma trong truong hop nay, nguoi dai dién
theo phap luat khong phai la nguoi xac lap,
thuc hién hop dong nén s& gip nhiéu kho
khan trong giai quyét. Tam 1y chung thi
khong ai muén minh di “hau Toa”, ké ca la
voi tu cach dai dién cho cong ty.

Hai la, van dé trach nhiém cua Giam
dbc/Tong giam ddc. Viéc Luat Doanh
nghiép quy dinh liét ké nhitng quyén va
nghia vu ctia Giam dc ma khong cho cong
ty kha ning chon cho/bé nhitng quyén va



nghia vu nay c6 thé lam “khé” cong ty:
Quyén va nghia vu khac dugc quy dinh tai
Diéu 1¢ cong ty, hop dong lao dong ma Giam
d6c hodc Tong giam ddc ky voi cong ty theo
nghi quyét cia Hoi dong thanh vién”'2. Cu
thé, néu Giam d6c/Tong giam ddc bi cong ty
chimg minh rang c6 13i da ky nhiing hop
dong gy thiét hai cho cong ty va nguoi nay
chép nhén, thi vin dé dat ra 1a nguoi nay sé
bdi thudng nhu thé nao? Mdi quan hé giira
Giam ddc/Toéng giam ddc véi cong ty la
quan h¢ lao dong hay quan hé dan su? Gia
su la quan hé lao dong nhu quy dinh tai
khoan 4 Diéu 157 Luat Doanh nghiép thi
theo quy dinh ctia B luat Lao dong: “Nguoi
sit dung lao dong chi duoc khau trir tién
lwong cua ngudi lao dong dé boi thuong
thiét hai... Mirc khau trir tién lwong hang
thang khong duoc qua 30% tién lwong thuc
tra hang thang cua ngudi lao dong sau khi
trich nop cac khoan bao hiém x3 hoi bat
budc, bao hiém y té, bao hiém that nghiép,
thué thu nhap c4 nhan”". Gia str mdi quan
hé gitra Giam ddc/Tong giam ddc voi cong
ty 1a quan h¢ dan su, thi sau khi Toa tuyén
Giam d6c¢/Tong giam dbc co 16i phai bodi
thudng, thi dén co quan thi hanh 4n phai xac
minh kha nang thi hanh an cia nguodi nay.
Néu nguoi ndy c¢6 kha nang thi hanh thi co
quan thi hanh an mai thi hanh dugc. Nguoc
lai thi viéc thi hanh ban an s€ bi “treo” tai
d6. Trong thuc té, néu Giam d6c/Tong giam
d6c co kha nang boi thuong hang chyc ti
dong gay thiét hai cho cong ty thi ho da
khong chon di 1am Giam dbc thué. Do vay,
viéc “chdt” nhitng quyén va nghia vu cua
Giam ddc/Tong giam dbc trong Luat Doanh
nghiép sé& c¢6 thé “lam kho” cho phia cong ty.
Ba la, viéc “4p” nghia vu tuyén dung lao
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dong trong doanh nghi¢p cho Gidm
dbc/Tong giam ddc c6 thé tao mau thuin véi
B0 luat Lao dong hién hanh. Cu thé: “Nguoi
giao két hop dong lao dong bén phia ngudi
st dung lao dong la nguoi thudgc mdt trong
cac truong hop sau day: a) Nguoi dai dién
theo phap luat cua doanh nghiép hodc nguoi
duge uy quyén theo quy dinh cua phap
luat”4. Nhu vy, trong truong hop Giam doc
khong phai 1a nguoi dai dién theo phép luat
cua doanh nghi¢p thi phai la dugc nguoi dai
dién theo phép luat cia doanh nghi¢p uy
quyén. Nguoc lai, néu cong ty trach nhiém
hiru han chi c6 mdt nguoi dai dién theo phap
luat 1a Chu tich Hoi dong thanh vién thi vé
nguyén tic ngudi nay sé& phai ky toan bo hop
ddng lao dong trong cong ty ké ca hop dong
tuyén lao cong hay bao vé. Tuy nhién, theo
Luat Doanh nghi€p ndm 2014, thi Chu tich
hoi dong thanh vién/Hoi ddng quan tri hodc
Chu tich cong ty khong duoc tuyén dung lao
dong, trir hop dong lao dong tuyén dung
Giam dbc/Tong giam ddc.

Boén la, Giam dbc/Tong giam dbc co thé
la chu s¢ hiru trong cong ty trach nhiém hiru
han mot thanh vién 14 ca nhan kiém nhiém.
Giam ddc/Tong giam ddc c6 thé 1a nguoi
dugc chi so hiru 1a ca nhan thué, Hoi dong
quan tri/Hoi dong thanh vién thué thong qua
hop ddng lao dong. Tuy nhién, theo quy dinh
hi¢n hanh cua Luat Doanh nghiép thi du
Giam ddc 1a duoc thué hay 1a chu, du 1a linh
lvong 5 triu/thang hay 100 tri¢u/thang thi
déu co6 nhitng quyén va nghia vu co ban nhu
nhau. Do d6, quy dinh nay chua thuc su thoa
dang.

Do viy, véi cach tiép can hién nay cua
Luat Doanh nghiép 12 liét ké cac quyén va
nghia vu co ban cua Giam db¢/Tong gidm

(Xem tiép trang 64)

12 Cac Diéu 64, 81, 85, 157 Luat Doanh nghiép nim 2014.

1 Piéu 102 BY luat Lao dong ndm 2019.
14 Piéu 18.3 Bo luat Lao dong nam 2019.
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Tém tat:

Hoat dong kham, chita bénh dugc thiét 1ap dudi hinh thirc hop
ddng dich vu giita nguoi bénh va co s kham, chira bénh. Trong
d6, trach nhiém boi thuong thiét hai va giai quyét tranh chip
trong hop dong phai tuan thu nhiing quy dinh chung cua phap
luat dan sy nhung ciing c¢6 nhimng diém dic thu. Bai viét trinh
bay thyc trang quy dinh ctia phap lut Viét Nam va nhitng goi y
hoan thién cac quy dinh ctia phap luat vé van dé nay.

Abstract:

Medical examination and treatment activities are established in
the form of service contracts between the patients and medical
examination and treatment units. In particular, the liability to pay
for damages and settle disputes in the contract must comply with
the general provisions of the civil law with special
characteristics. This article presents the current status of
Vietnamese law and suggested recommendations for further
improvements of the law on these issues.

1. Trach nhiém boi thwong thié€t hai trong
hop ddng dich vu kham, chita bénh

Dich vu kham chira bénh (DVKCB) anh
hudng truc tiép dén sirc khoé con nguoi va
luén an chtra nhitng rui ro khong thé kiém
soat dugc. Vi vay, khi chira bénh ma nguoi
bénh phai ganh chiu céc thi¢t hai thi boi
thuong luon 1a ndi dung dugce chi y. La mot
loai hop déng dan su, hop déng dich vu
kham, chira bénh (KCB) ciing chiu sy diéu
chinh ctia B luat Dan sy (BLDS), bao gdm
bdn can cur: o thiét hai thuc té phat sinh, co
hanh vi vi pham nghia vy, co 16i, c6 mbi
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quan hé nhan qua gitra hanh vi vi pham
nghia vu véi thiét hai thuc té.

a) Hanh vi vi pham nghia vu lam phat
sinh trdach nhiém boi thwong

Vén d& can x4c dinh 1a hanh vi vi pham
nghia vu trong hop dong dich vu KCB la
hanh vi nao va trach nhiém bdi thuong do
tinh mang, suc khoe ngudi bénh bi xam
pham trong qué trinh thyc hién hop dong la
bdi thuong do vi pham hop dong hay ngoai
hop ddéng. C6 thé cho ring, day la boi
thudng thiét hai ngoai hop dong vi cac bén
chi ¢6 thoa thuén vé viéc KCB va thu lao ma



khong c6 thoa thuan vé cac van dé khac. Vi
du, d6i v6i ngudi hanh nghé, viéc xAm pham
tinh mang, suc khoé ctia bénh nhan 1a truong
hop “ngueoi ndo do 16i ¢é ¥ hodc vé y xdm
pham dén tinh mang, suc khoé, danh du,
nhén pham, uy tin, tai san, quyén, loi ich hop
phap khdc cua nguoi khac ma gdy thiét hai
thi phdi boi thirong” (Piéu 584 BLDS nim
2015), nén phai ap dung cin ctr vé trach
nhiém bdi thuong ngoai hop dong dé an dinh
trach nhiém boi thuong. Nhung ciing c6 thé
cho réng, mac du khong dugc cac bén thoa
thuan trude nhung hanh vi vi pham nghia vy
luat dinh cua bén KCB la hanh vi vi pham
hop ddng.

Theo chung t6i1, bén cung cép dich vu tat
yéu phai thuc hién hop dong voi day du
nhitng nghia vu luat dinh. Nguoi bénh va
bén cung tng KCB déu c6 cac quyén va
nghia vu tuong tng voi nhau véi tu céach la
céc diéu khoan thudng 1& (dugc phap luat
quy dinh sén, khi giao két dugc coi 1a mic
nhién thira nhan) dudi hinh thtrc hop dong.
Nghla vu phap ly cua co s& KCB con bao
gdm ca viéc to chuc viéc cap cuu, kham
bénh kip thoi, bit budc chuyén co so KCB
(Diéu 53 Luat Kham bénh, chita bénh nam
2009 - Luat KBCB); ngudi hanh nghé khi
thuc hién KCB tai cac co s¢ KCB con co
nghia vy tuan tha cac quy dinh vé chuyén
mén ky thudt va dao dic nghé nghiép, cac
nghia vu khac dugc Luat quy dinh dé dap
mg quyén ctia ngudi bénh nhu giit bi mat
thong tin...(muc 4 chuong I1I Luat KBCB).

Nhu vay, viéc vi pham mot trong nhitng
nghia vu do Luat KBCB quy dinh cua mdt
trong cac bén dugc xem la hanh vi vi pham
hop ddng, s& phat sinh trach nhiém boi
thudng néu bén vi pham c6 13i ¢b ¥ hoidc vo
y gay thiét hai cho bén kia. Trong do, truong
hop phd bién nhit dan dén trach nhiém bdi
thuong 1a khi xay ra tai bién cho ngudi bénh.
Theo quy dinh cta khoan 13 Piéu 2 Luit
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KBCB, tai bién 1a “hdu qua gdy ton hai dén
suee khoe, tinh mang cua nguoi bénh do sai
50t chuyén mon ky thudt trong KCB hoac rui
ro xdy ra ngodi ¥ muon trong KCB mdc di
ngueoi hanh nghé da tudn thi cdc quy dinh
chuyén mén kj thudt. Néu tai bién xay ra ma
nguoi hanh nghé khéng c6 sai sot chuyén
mon thi khéng phat sinh trach nhiém boi
thuong thi¢t hai.

Xac dinh sai sot chuyén mon ky thudt

Boi thudng khi c6 sai sot 1a truong hop
duoc Luat KBCB quy dinh rat cy thé. Diéu
76 Luat KBCB nam 2009 quy dinh: “Truong
hop xay ra sai sot chuyén mon ky thudt gay
ra tai bién cho ngwoi bénh hodc cdc triong
hop tai diém b Piéu 73 ciia Ludt thi doanh
nghiép bdo hiém co trach nhiém boi thuong
thiét hai cho ngudi bénh theo hop ddng bao
hiém da ky véi co s6 KCB, néu co sé KCB
chwra mua bdao hiém thi phdi tw boi thuong”.

Theo quy dinh ciia khoan 1 Piéu 73
Luat KBCB, nguoi hanh nghé duoc xac
dinh 1a c6 sai s6t chuyén mon k¥ thuat khi
c6 mot trong cac hanh vi: vi pham trach
nhiém trong cham soc, diéu tri nguoi bénh;
vi pham céc quy dinh vé& chuyén mén k¥
thuat va dao dic nghé nghiép; xdm pham
quyén ctia ngudi bénh. .

Nguoi hanh nghé chi dugc xac dinh 1a
khong c6 sai so6t chuyén moén k¥ thuat khi
thudc mat trong hai truong hop. Mot 1a, da
thuc hién dung cac quy dinh vé chuyén mon
k¥ thuat trong qua trinh KCB ma van xay ra
tai bién ddi V01 nguoi bénh. Hai la, trong
truong hop cap ctru nhung do thiéu phuwong
tién, thiét bj k¥ thuat, thiéu nguoi hanh nghé
theo quy dinh cua phap luat ma khong thé
khéc phuc dugc hodc bénh do6 chua co6 quy
dinh chuyén mon dé thuc hién dan dén xay
ra tai bién ddi voi nguoi bénh; cac trudng
hop bat kha khang khac din dén xay ra tai
bién d6i voi ngudi bénh (khoan 2 Dicu 73
Luat KBCB).
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Nhu vay, sai sot chuyén mon ky thuat
cling chinh 1a hanh vi vi pham céc nghia vu
ctia nguoi hanh nghé trong khi thuc hién
dich vu KCB. Theo quy dinh cua Diéu 73
Luat KBCB, sai sot chuyén moén k¥ thuat
phéi do Héi dong chuyén mén duge quy dinh
tai Piéu 74 va 75 cua Luat KBCB xéc dinh.
Hoi dong chuyén mon do nguoi dimg dau co
s0 KCB thanh 1ap trong thoi han 5 ngay lam
viée keé tir ngay nhén dugc yéu cau giai quyét
tranh chap, néu khong tu thanh 1ap duogc thi
dé nghi co quan nha nudc c6 thim quyén
quan 1y vé y té quan 1y truc tiép thanh 1ap Hoi
ddng chuyén mon. Trong trudng hop cac bén
khong nhét tri véi két luan ctia Hoi dong
chuyén mén néu trén, thi c6 quyén dé nghi
B0 Y té thanh 1ap Hoi dong chuyén mén.
Trong thoi han 30 ngay ké tir ngay thanh lap,
Hoi dong chuyén mén phai hop va moi cac
bén lién quan tranh chap tham gia mot sb
phién hop va phién két luan. Thanh phan cua
Hoi dong chuyén mén bao gdm céc chuyén
gia thugc linh vire chuyén mén phu hop, cac
chuyén gia co lién quan dén tai bién, luat gia
hoac luat su. Hoi dong chuyén moén hoat
dong theo nguyén tic tap thé, quyét dinh theo
da s6 va chiu trach nhiém trudc phéap luat vé
quyét dinh cta minh.

Céc tai bién c6 ty 1€ rat cao tai bénh
vién, noi KCB ndi tri va c6 nhiéu trudng
hop bénh ndng. Cau hoi ma du luan thuong
dat ra la: Hoi dﬁ‘)ng chuyén moén do chinh
bénh vién 1ap ra li€u co that sy khach quan
trong danh gia hay khong? Hién nay, chung
ta chua c6 ché tai hodc co ché kiém tra cu
thé nén c6 mot sd bénh vién da dung Hoi
ddng khoa hoc k¥ thuat cta chinh don vi
minh thay cho viéc thanh 1ap mot Ho1 déng

chuyén mén dung thanh phan luat dinh dé
giai quyét tranh chap. Cac vu viéc doi bdi
thuong khi ¢6 tai bién KCB rat it khi dwoc
giai quyét triét dé khi c6 két luan cua Hoi
d6ng chuyén mén & cap nay. Néu cac bén
khong nhét tri véi két luan cua Hoi déng
chuyén mon cép co sO, BOY té s& thanh lap
Hoi dong chuyén mén cap Bo. Pay 1a bo
phan c6 thim quyén dua ra két luan cudi
cung vé sai s6t chuyén mén ky thuat. Khi ra
Toa 4n, két luan cta Hoi déng chuyén moén
van 1a cin cir @ Toa an ra phan quyét (Diéu
74 Luat KBCB).

Tuy nhién, & ddy c6 mot s6 van dé dit ra:

Thit nhat, khi khong nhat tri v6i két luan
ctia Hoi dong chuyén mén cép co so, néu
ngudi bénh mudn yéu cau Bo thanh lap Hoi
ddng chuyén mén thi phai theo trinh, tu tha
tuc nao, vi s& khong hop phéap néu sir dung
tha tuc khiéu nai theo Luat Khiéu nai (ap
dung cho quyét dinh hodc hanh vi hanh
chinh) va Bo khéng phai 1a co quan c6 tham
quyen g1a1 quyét tranh chip trong KCB
(tham quyén nay thudc Toa an). Trén thuc
té, cac vu tranh chip thuong khong di theo
trinh tw ndy ma s& qua S¢' Y té, trudng hop
chua dugc giai quyét thi moi dén Bo Y té.

Thir hai, du Hoi ddng chuyén mén phai
chiu trach nhiém vé két luan ctia minh theo
luat dinh nhung két luan cua HoOi ddng
chuyen mon cap Bo dong thoi 1a két luan
cuoi cung vé sai sot chuyén mon k¥ thuat s&
rat kho dé quy trach nhiém vi khong cé co
ché nao khoi kién quyét dinh nay. Vi thé,
ngay c khi c6 két luan ctiia Hoi dong chuyén
mon thi ngudi bénh van kho chap nhéan va
dem vu viéc ra Toa an'.

' Nam 2015, ba Duong Ngoc Huong da kién Bénh vién Nguyen Tri Phuong sau phau thuat mic du phia Hoi
ddng chuyén mén cua bénh vién da giai thich khong co sai s6t. Vu viéc cling da co két luan tir Hoi dong
chuyén mén So'Y té TPHCM va Bo Y té cling da hop va két luan chi dinh kham, chan doén va diéu tri cho
ba Hudng dung quy trinh. Sau 3 nim thy Iy dén 6/2018, Toa an nhan dan quéan 5 di dua vy an ra xét xir;
https://tuoitre.vn/kien-benh-vien-vi-phau-thuat-chan-lanh-thanh-chan-que-20180601081141684.htm, truy

cap ngay 1/6/2018.
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Mot vi du thuc té khac cho théy, Toa so
tham khong sir dung két luan cia Hoi dong
chuyén mon ma st dung két luan giam dinh
ctia Trung tim Phéap y (S6'Y t& TPHCM) va
ctia Vién Phap y qudc gia dé 1am cin ctr xét
XU va tuyén Bénh vién FV thua kién. Trong
do, két luan cua Hoi déng chuyén mon cua
Cuc Quan Iy KCB - Bo Y té thanh lap do
phia bi don yéu ciu khong xac dinh nguyén
nhan tir vong ctia bénh nhan 13 do 16i ctia bén
KCB2.

M6t van dé nira tir thue tién qua vu an
cua bac si Hoang Cong Luong véi 9 nguoi
chét trong khi chay thén nhan tao tai Bénh
vién da khoa Hoa Binh. Mic du thiét hai
xay ra trong KCB va diém mau chdt dé két
an bac si Luong la c6 hay khong sai sot
chuyén moén ky thuat, nhung vai tro Hoi
ddng chuyén mon ky thuat theo Luat KBCB
lai hoan toan khong dugc nhéc dén trong toan
b6 tién trinh t6 tung. Céc ¥ kién tir cdc nha
chuyén mén trong y té ciing khong dugc xem
xét. Tham chi ngay ca khi BO Y té da c6 2
cong van giri Tod 4n va Vién kiém sat*, bac
sT Luong van bi két 4n 3 ndm tu tai phién toa
phuc thim. Mic du Ban an di duoc tuyén
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nhung ndi dung ctia Ban 4n van chua that sy
thuyét phuc du luan, ké ca ngudi trong 1an
ngoai nganh y. Tir thyuc tién néu trén, c6 thé
no6i rang, Luat KBCB tuy di c6 hiéu luc tir
nam 2012, nhung cho dén nay, viéc hiéu va
4p dung van con nhitng khoang chénh 16n
ngay cd tir phia cdc co quan nha nudc.

O New Zealand, ngudi bénh c6 thé
khiéu nai truc tiép vé sai sét y t& voi mot Uy
vién phu trach vé stc khoé (The Health and
Disability Commissioner), uy vién nay sé&
xem xét dé hoa gidi hoac chuyén dén Hoi
ddng y khoa quéc gia (Medical Council) néu
théy c6 dau hiéu cua su vi pham nghia vu
hanh nghé’. Tai Hoa Ky, nhitng khiéu nai vé
bénh vién hodc bac si khi st dung Medicare
s& dugc gui dén Beneficiary and Family
Centered Care Quality Improvement
Organization (BFCC-QIO)®. Anh, Canada,
Hoa Ky déu c6 quy dinh vé viéc Y si doan
(College of Physicians and Surgeons)’ hoac
Hoi dong y khoa quéc gia (Medical Council,
Medical Board) 1 noi tiép nhan va giai
quyét cac khiéu nai ctia nguoi bénh. Hoi
ddng y khoa hodc Y si doan véi tu cach hoi
nghé nghiép hoat dong doc 1ap, co chirc ning
cAp chung chi hanh nghé, hudng din va

2

11/11/2019, TAND quén 7 (TP. HCM) m¢ phién toa so tham xét xir vy tranh chap gitra nguyén don la ngum
than cy Nguyen Thi Can (mat 2011) v&i bi don 1a Bénh vién FV. Toa budc bi don bdi thuong 1.000 dong va
xin 16i, cai chinh cong khai trén bao chi; https://nld.com.vn/phap-luat/thua-kien-benh-vien-fv-phai-boi-
thuong-1000-dong-20191111212548301.htm).

Tuoitre online, https://tuoitre.vn/giao-su-nguyen-gia-binh-hoang-cong-luong-ra-y-lenh-dung-
20190118190600764.htm, truy cap ngay 18/1/2019; https://tuoitre.vn/gioi-y-khoa-gui-15-400-chu-ky-dong-
thuan-toi-phien-toa-xu-bac-si-luong-20180506234535567.htm, truy cép ngay 7/5/2018.

Cong van sé 2569 cua BO Y té giri TAND tinh Hoa Binh, VKSND tinh Hoa Binh cho ring tuyén phat bac
sT Luong vé toi vo y lam chet ngum la chua phu hop, khong du yéu té cau thanh t6i pham Bo Y t& cho rang
truong hop toa phuc tham van xéac dinh toi danh nay voi bac si Luong s& 14 “tién 1& vo cing nguy hiém, rat
X4u” va tao ra tm 1y bt an cho cac nhan vién y te trong ca nudc. Tuoitreonline, https://tuoitre.vn/bo-y-te-
gui-cong-van-mat-cho-toa-phuc-tham-vu-bac-si-hoang-cong-luong-20190612105208281.htm, truy cap ngay
12/6/2019.

http://www.howtolaw.co/complain-about-a-doctor-392165.
https://www.medicare.gov/claims-and-appeals/file-a-complaint/doctor-hospital-or-provider/complaints-
about providers.html#collapse-2379.

https://www.cpsbc.ca/files/pdf/Complaints-Process-Vietnamese.pdf.
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quan 1y hoat dong chuyén mén, giai quyét
céc khiéu nai cia nguoi bénh ddi véi nguoi
hanh nghé dé bao vé quyén loi hop phép cua
thanh vién va quyén duoc hudng su chim
soc y té co chat lugng cho ngudi bénh. Véi
thanh phan gom nhimng chuyén gia nhiéu
kinh nghiém va c6 uy tin trong linh vyc y té,
cac hoi nghé y doc 1ap co diéu kién thuén loi
va nhanh chong tién hanh diéu tra va xem
xét hanh vi cia ngudi hanh nghé mot cach
toan dién hon mot hoi dong 1am thai do co
quan nha nudc thanh 1ap. Néu thay cé sai
sot, hoi dong nghé y c6 thé xem xét ky luit,
han ché hanh nghé va dua ra cac khuyén
nghi dé han ché nhiing sai sot twong ty cho
cong dong nhirng ngudi hanh nghé. Ngoai
ra, do khong phai la co quan quan 1y nha
nuéc, hoat dong ctia hoi dong nghé y mang
tinh khach quan va chuyén nghiép hon.

b) Thiét hai thuc té

Theo quy tic ap dung phap luat thong
thuong, viéc xac dinh thi¢t hai do vi pham
hop dong KCB phai 4p dung quy dinh vé boi
thuong thiét hai do vi pham hop dong. Diéu
13 va Piéu 360 BLDS nim 2015 quy dinh
cac loai thiét hai sau: (i) Thiét hai do vi pham
nghia vu bao gém thiét hai vé vat chét va
thiét hai vé tinh than; (ii) Thiét hai vé vat
chit 1a ton that vat chat thuc té xac dinh
duoc, bao gé)m ton that vé tai san, chi phi
hop 1y dé ngan chin, han ché, khic phuc
thiét hai, thu nhap thuc té bi mat hodc bi
giam sut; (iii) Thiét hai vé tinh than 13 ton
that vé tinh than do bj xAm pham dén tinh
mang, suc khoe, danh dyu, nhan phérn, uy tin
va cac loi ich nhan than khac cua mot chu
thé; (iiii) Theo yéu cau clia ngudi co quyén,
Toa 4n co thé bude ngudi cé nghia vu bdi
thudng thiét hai vé tinh than cho nguoi c6
quyén. Murc bdi thuong do Toa an quyét
dinh can ctr vao ndi dung vu viéc.

4
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¢) Yéu t6 1o

Bén canh trach nhiém boi thuong khi co
16i ctia bén vi pham nghia vu nhu cac hop
ddng khac, Luat KBCB con cho phép trach
nhiém boi thuong thiét hai trong KCB van
6 thé phat sinh khéng can yéu t6 16i trong
mot s6 trudng hop. Theo quy dinh cia khoan
1 Diéu 76 BLDS ndm 2015, trach nhiém bdi
thuong thiét hai phat sinh ngay ca trong
truong hop cp ctru nhung do thiéu phuong
tién, thiét bi k¥ thuat, thiéu nguoi hanh nghé
theo quy dinh cua phap luat ma khong thé
khéc phuc duogc hodc bénh do6 chua cé quy
dinh chuyén mén dé thyc hién dan dén xay
ra tai bién ddi voi nguoi bénh; cac truong
hop bat kha khang khac din dén tai bién ddi
v6i ngudi bénh. Néu nguoi hanh nghé da
thuc hién cong viéc voi tat ca su tan tam va
tudn thu day du cac quy tac chuyén mon va
dao duc nghé nghiép thi mac du két qua that
bai, ho phai dugc xem la da hoan thanh
nghia vy cta minh va khong co 16i ddi véi
thiét hai xay ra.

Néu so v6i quy dinh chung caa BLDS vé
bdi thuong do vi pham hop dong thi rd rang
day 1a mot ngoai 18 va gan giéng nhu bdi
thuong thiét hai ngoai hop dong. Nhimng thiét
hai ma ngudi bénh phai ganh chiu do tai bién
14 ¢6 that, tham chi c6 thé rat nang né va can
phai duoc chia s¢, bu dap kip thoi. KCB 1a
hoat dong ludn tiém an nguy co khong thé
dat két qua nhu mong muén va khong thé
kiém soat tuyét doi, twong tu nhu “ngudn
nguy hiém cao d6”. Do d6, quy dinh nay thé
hién tinh nhan dao va pht hgp nguyén tic boi
thuong kip thoi, cling dé ting cudng trach
nhiém cho nguoi hanh nghé va co so KCB
trong viéc ning cao chit luong KCB.

Khi co s¢ KCB d3 mua bao hiém thi
doanh nghiép bao hiém bdi thuong theo hop
ddng bao hiém, khi chua mua bao hiém thi



co so KCB phai ty bdi thuong thiét hai.
Chinh phtii dd ban hanh Nghi dinh s6
102/2011/ND-CP vé bao hiém trach nhi¢m
bat budc trong KBCB. Tuy nhién, quy dinh
nay cho dén nay chua thuc sy dugc dp dung
hi¢u qua trén thyc té, kha nhiéu co so KCB,
trong d6 co ca cac co s& cong 1ap van chua
mua bao hiém trach nhiém nghé nghiép. D6i
voi cac don vi cong 1ap khoan chi nay lai
chua duoc xép vao khoan bat budc trong dy
toan hang ndm dugc co quan quan ly ngan
sach phé duyét.
2. Giai quyét tranh chip trong hop dong
dich vu kham, chira bénh

Piéu 80 Luat KBCB quy dinh: “Tranh
chdp vé KCB la tranh chap lién quan dén
quyén, nghia vu va trach nhiém trong KCB
gitta cdc doi twong sau: nguoi bénh, nguoi
dai dién ngueoi bénh; nguoi hanh nghé; co s
KCB”. Quan h¢ gilra nguoi bénh va co s¢
KCB duoc thé hién duéi hinh thirc hop dong
dich vu, trong d6 nguoi hanh nghé tham gia
vao quan hé nhan danh co s¢ KCB dé thuc
hién hoat dong KCB. Pa s6 cac tranh chép veé
KCB l2 lién quan dén hop ddng dich vu KCB.

Trudng hop dién hinh vé tranh chap 1a
nguoi bénh hodc dai dién cua ho cho réng,
ngudi hanh nghé hoidc co sé KCB di khong
thyc hién dung hodc déy du nghia vu cia
minh va dan dén tai bién. Tuy nhién, Luat
KBCB lai khong quy dinh vé quyén khiéu
nai ctia ngudi str dung dich vu dbi véi bén
cung cip. Trong khi d6, quyén khiéu nai 1a
mot trong nhitng quyén co ban cta cong dan,
ddng thoi ciing da 1a quyén phd bién trong
thuong mai, dan su véi tu cach 1 quyén cua
nguoi tiéu dung. Diéu 318 Luat Thuong mai
niam 2005 di ghi nhan quyén nay.

Vé cdch thire xir Iy tranh chdp KCB, theo
Diéu 80 Luat KBCB cac bén ¢ trach nhi¢m

BAN VE DU AN LUAT

ti hoa giai vé ndi dung clia tranh chap; truong
hop hoa giai khong thanh thi cac bén tranh
chip c6 quyén khoi kién tai Toa an theo dung
quy dinh cta phap luat. Tuy nhién, ching t61
cho rang, ngoai co ché giai quyét bang ty hoa
giai va Toa 4n, d6i voi tranh chap trong KCB
can c6 thém phuong thirc giai quyét tranh
chip théng qua vai trd cua bén tht ba 14 hoi
ddng nghé y nhu nhiéu nuéc dang ap dung.
Viéc giai quyét tranh chap béi hoi dong nghé
y s€ khach quan, nhe nhang va nhanh chong
hon céach giai quyét dam tinh hanh chinh véi
su tham giacia B0 Y té, SO Y té mdi khi co
tranh chép tir tai bién nhu hién nay ¢ nudc ta.
Su tham gia cua cac t6 chirc x3 hoi dan su
trong nhiéu truong hop s& hiru hiéu hon sy
can thiép bang cac co quan quéan Iy nha nudc,
dac biét la ddi véi cac tranh chép dan su,
trong d6 ¢ tranh chap vé KCB.
3. Kién nghi hoan thién quy dinh ciaa
phap luat

a) Vé trach nhiém boi thuwong thiét hai

Stra d6i Piéu 73 Luat KBCB theo hudng
thay cum tur “vi pham trach nhiém trong
chim soc diéu tri ngudi bénh” thanh “vi
pham nghia vu ciia nguoi hanh nghé doi véi
ngueoi bénh”. Boi vi, khi nguoi hanh nghé
cung cap cac thong tin khong ddy du vé cac
nguy co thuc hién phiu thuat dan dén tai
bién, ho da vi pham nghia vy tu van, cung
cap thong tin ctia nguoi hanh nghé, néu xay
ra tai bién can duoc xem 1a sai sot chuyén
mon k¥ thuat.

b) Vé gidi quyét tranh chdp trong hop
d&ng dich vu kham, chita bénh

Can sira d6i Luat KBCB theo huéng:

- B6 sung quy dinh quyén khiéu nai cta
ngudi bénh dbi véi co sé KCB;

- B6 sung quy dinh vé hinh thirc giai
quyét tranh chip thong qua t6 chirc xa hoi
nghé nghiép (Hoi dong y khoa quoc gia) I
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Tém tit:

Thi truong chimg khoan Viét Nam da trai qua gan 20 nam hinh
thanh va phat trién, ngay cang khang dinh vai tro 1a mot kénh
huy dong va luan chuyén cac ngudn von phuc vu cho dau tu phat
trién dat nudc. Tai ky hop thir 8, Quoc hoi da thong qua Luat
Chung khoan nam 2019 véi nhiéu noi dung mdi, tién bd nhim
diéu chinh c6 hiéu qua hon nira cdc quan hé phat sinh ngéy cang
phuec tap trong linh vuc chung khoén. Day ciing 1a mot ct hich
quan trong thiic dy viéc tai cAu tric va tiép tuc hoan thién khung
phép 1y v€ thi truong ching khoan Vi€t Nam cho phu hop voi
boi canh mdi va quy md cuia thi truong.

Abstract:

Vietnam’s securities market, which has experienced nearly 20
years of establishment and development, it has been asfirmed its
role as a channel for mobilization and circulation of financial
sources for national developments. The Law on Securities of
2019 was approved by the National Assembly at the 8th session
on 26 November 2019 with several progressive contents newly
recorded to effectively govern more complicated relationships
in securities market. This is also an important impetus for
restructure and improvement of the regulatory framework for
Vietnamese securities market to achieve compatibility with the
new context, as well as the market scope.

uat Ching khodn nam 2019 (Luat
Chung khoan) da dap tmg co ban nhu
cau thuc tién diéu chinh thi truong
chirng khoan trong giai doan hién nay voi tu
cach la mot van ban chu dao, c6 hiéu luc
phap 1y cao. Tuy nhién, vi¢c ra soat, nghién
ctru cac van ban dudi luat duoc ban hanh va
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ap dung trong thoi gian qua dé dam bao tinh
théng nhit va nang cao hiéu qua thuc thi
phép luit nham huéng dén muc tiéu hoan
thién khung phap 1y vé thi truong ching
khoan Viét Nam 1a mot nhu cau can thiét va
cap bach trong bdi canh hoi nhap thi truong
tai chinh ngay cang sau rong nhu hién nay.



1. Nhitng diém méi cia Luit Ching
khoan

Luat Ching khoan véi vai tro 1a van ban
chu dao diéu chinh cac hoat dong lién quan
dén chirg khoan va thi truong chimg khoan
s& ¢6 tac dong sau sic va kha toan dién dén
thi truong chung khoan Viét Nam trong thoi
gian tdi, dac bi¢t 1a ¢ nhiing ndi dung ma
Luét c6 su thay d6i, diéu chinh nhiéu so véi
cac quy dinh trong Ludt Chung khoan nam
2006 da duoc stra ddi, bd sung mot sb dicu
theo Luat s6 62/2010/QH12 va cac van ban
huéng dan trudc day. Theo chung toi, Luat
Chtng khoén thé hién tinh wu viét & nhiing
khia canh sau day:

Mot la, cac quy dinh cuia Luat Chung
khoan, vé co ban, bao trum hau hét cac hoat
dong cua thi truong ching khoan, bao gdm
ca nhimng nodi dung vé quan tri cong ty dai
chiing, ty 1& so hitu cta nha dau tu nudc
ngoai, diéu kién chao ban chung khoén, viéc
td chuc va hoat dong cua nhitng chu thé
quan trong cua thi truong chimg khodn nhu:
Uy ban Ching khoan Nha nudc; S& giao
dich chung khoan; Tong cong ty luu ky
chung khoén; cac quy dau tu chimg khoan;
cong ty chung khoan, cong ty quan ly quy,
cong ty dau tur chimg khoan, ngan hang giam

t.... Diéu nay gitp cho viéc ap dung Luat
Chtng khoan tr¢ nén thuén lgi va théng nhat
hon, dam bao tinh hi¢u lyc phéap 1y cao va
han ché duoc tinh trang tdn man trong cac
quy dinh cua phap luat. Pay la mgt minh
chirng cho nd luc cta Viét Nam thuc hién
cac cam két qudc té vé cai thién va minh
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bach moéi truong dau tu, kinh doanh dé thu
hut cac nha dau tu nudc ngoai.

Hai la, Luat Chtirng khoan quy dinh mo
hinh va co cdu to chuc ciia SO giao dich
chung khoan Viét Nam. Day 1a budc di quan
trong nham hudng toi viéc bao dam tinh
théng nhat trong quan 1y, diéu hanh thi
truo’ng chung khoan phu h0’p voi thong 1€
qudc té va thyc té nhu cau phat trién thi
truong ¢ nudc ta. Theo do, thi truong giao
dich ching khoan s€ do S¢ giao dich chung
khoan Viét Nam va cac cong ty con t6 chic,
van hanh thay cho S¢ giao dich ching khoan
Thanh phd Ho Chi Minh va S¢ giao dich
ching khoan Ha N§i. S¢ giao dich ching
khoan Viét Nam la doanh nghiép dugc thanh
lap va hoat dong theo quy dinh cua Luat nay
va Luat Doanh nghiép, do Nha nudc nim
gilr trén 50% von diéu 18 hodc téng s6 ¢
phan c6 quyén biéu quyét. Thi tudng Chinh
phu quyét dinh thanh lap, giai thé, mo hinh
hoat dong, hinh thirc s¢ hitu, chirc nang,
quyén va nghia vu cua S& giao dich chimg
khoan Vi¢t Nam va viéc thanh 13p cong ty
con cua S¢ giao dich ching khodn Viét Nam
theo d& nghi cuia B9 trudng Bo Tai chinh. S&
giao dich chirng khoén Viét Nam va cong ty
con chiu su quan 1y va giam sat ciia Uy ban
Chung khoan Nha nuéc!. Pay 1a mo hinh t6
chuec thi truong giao dich chimg khoan phu
hop theo thong 16 quc té va tao tién dé dé
hinh thanh chi s ching khoan duy nhét cho
Viét Nam thay thé cho viéc ton tai song song
nhiéu chi s nhu hién nay? nhdam phan 4nh
chinh x4ac va trung thuc thi truong tao thuan

' Xem céc khoan 1, 2 va 3 ctia Didu 43 Luat Chtng khoan nam 2019.
2 V&m0 hinh t6 chirc thi truong giao dich chung khoan cua My, Nhat Ban, Han Quéc, Thai Lan xem: Uy ban
Chirng khoan Nha nudc (2006), Gido trinh Nhimg van dé co ban vé chimg khoan va thi truong chimg khoan,

Nxb. Chinh tri Quéc gia, tr.39-44.

3 Vi du Chi s6 VN Index va VN30 do S& giao dich ching khoan TP. Hb Chi Minh cong bd; Chi s6 HNX
Index va HNX 30 do S¢ giao dich chiing khoan Ha Noi cong bo.
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loi cho nha dau tu trong viéc phan tich, danh
gia thi trudng dé dua ra quyét dinh dau tu.

Ba la, viéc Luat Chung khoan c6 hiéu
luc s& lam xut hién nhiing cong cu mai nhu:
chimg chi luu ky, chimg quyén c6 bao dam
va mot s6 loai ching khoan phai sinh khac;
tir 46, dan dén nhu cau huéng dan diéu chinh
phap luat vé phat hanh va giao dich cac cong
cu nay. Bén canh d6, Luat cling bd sung, m&
rong va lam rd hon mét s6 khai niém quan
trong nhu: khéai niém ching khoan, khai
ni¢m nguoi c¢d lién quan, khai niém nguoi
1n6i bo... Viéc bd sung cac quy dinh vé nhiing
van dé néu trén cho thiy, phap luat chimng
khoan Viét Nam dang tiép can gan vi chuan
muc chung ctia nhidu nude trén thé gisi, gop
phan bao dam cho thi trudng ching khoan
Viét Nam hoat dong da dang, minh bach va
chuyén nghiép, dap tng nhu cau huy dong
va luan chuyén cac ngudn vén dau tu phuc
vu phat trién dat nuée.

Bén la, cac yéu clu, diéu kién vé von
diéu 18 khi chao ban ching khoan duoc
nang cao hon dé dap ing nhu ciu phat trién,
hoi nhap cua thi truong. Theo quy dinh cua
diém a khoan 1 Diéu 15 Luét Ching khoan,
murc von diéu 1é da gop tai thoi diém ding
ky chao ban tir 30 ty dong (thay cho 10 ty
dong nhu trude ddy) trd 1én tinh theo gia tri
ghi trén s6 ké toan. Quy dinh nay 1a phu hop
v6i quy md cua nén kinh té nudc ta, pht hop
vO1 quy mo cua thi truong chirng khoan Viét
Nam hién nay va can thiét dé bao vé quyén
va loi ich ctia nha dau tu, nang cao chat

lugng chirng khoan chao ban va trach nhiém
ctia doanh nghiép dbi voi nha dau tu va
cong dong.

Nam la, cac cong ty dai chung, cong ty
niém yét s& phai chii trong va quan tim hon
dén van dé quan tri cong ty theo nhitng noi
dung, yéu cau va nguyén tic phu hop véi
thong 1& qudc té hon. Nhu d3 trinh bay &
trén, néu nhu trude day van dé vé quan tri
cong ty chi dugc diéu chinh ¢ tam nghi dinh
thi nay cac quy dinh diéu chinh hoat dong
nay da duogc luat hoa tai Muc 2, Chuong 3
gdém nhitng quy dinh vé nguyén tic va ndi
dung quan tri cong ty dai ching. Nhitng quy
dinh nay vé co ban 1a phu hop véi thong 16
t6t nhat vé quan tri cong ty duoc ap dung &
nhiéu nudc trén thé gidi, dac biét 1a cac nudce
¢6 thi truong ching khoan phat trién®,

Sdu la, cac quy dinh vé diéu kién va
nghia vu cia cong ty dai ching dugc tang
lén dé dam bao tinh minh bach va gitp nha
dau tu/co dong tiép can duoc thong tin vé
tinh hinh kinh doanh, tinh hinh hoat dong dé
o thé giam sat va lga chon co hoi dau tu
hiéu qua hon (Piéu 32, 34 va 37). Cac quy
dinh nay dap Gmg mot nhu cau thyc té 1a
nhiéu cong ty dap Gng diéu kién cong ty dai
chung nhung chua niém yét trén thi trudng
chtng khoan nén viéc tiép can cac thong tin
v& tinh hinh tai chinh va tinh hinh san xuét,
kinh doanh ctia c6ng ty con han ché tao rai
ro cho nha dau tu va han ché kha ning giam
sat cua cong dong dbi v6i hoat dong cua
cong ty. Sy rang budc vé trach nhiém cong

4 Vé thong 1& quan tri cong ty tot nhat xem: T6 chirc tai chinh quéc té IFC (2010), Cam nang quan tri cong

ty, Nxb. Néng Nghiép.

5 Ve viéc cong ty dai ching mua lai ¢ phiéu, xem thém: Lé Vii Nam (2014), “Quy dinh vé mua lai c¢6 phan
can tao co s phap 1y cho hoat dong giao dich c¢d phiéu quy”, Tap chi Nghién ctru Lap phap, S6 20/2014.
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khai, minh bach cta cac cong ty dai ching
s& gop phan tao ra moi truong dau tu ngdy
canh minh bach va binh dang hon.

Bay la, Luat Chimg khoan quy dinh vé
diéu kién cong ty dai chiing, cong ty niém
yét mua lai c6 phiéu ctia chinh minh’ tuong
ddng voi cac quy dinh trong Luit Doanh
nghi¢p ndm 2014. Theo do, hau qua phap ly
ctia viéc mua lai c6 phiéu quy sé& dan dén
viéc giam von diéu 1é cia cong ty (Khoan 5
Diéu 36) va cong ty chi dugc ban cd phiéu
d3 mua lai trong mot sb truong hop dic biét
nhu: a) Coéng ty chimg khoan mua lai c6
phiéu cta chinh minh dé sira 16i giao dich
hodc mua lai c¢6 phiéu 16 1¢; b) Cong ty dai
ching mua lai ¢6 phiéu 1é theo phuwong an
phat hanh cb phiéu dé tra c6 tirc, phuong an
phét hanh ¢6 phiéu tir ngudn vén chi s¢ hitu;
¢) Cong ty dai chiing mua lai c¢6 phiéu 16 1¢
theo yéu cau cua ¢ dong (Khoan 7 Piéu
36). Quy dinh nay nhdm han ché viéc cong
ty dai chiing, cong ty niém yét mua lai ¢
phiéu nhim muc dich sau d6 ban ra thi
truong dé hudng chénh léch (thing du) anh
huong dén nguyén tic cong bang va minh
bach cua thi truong chung khoan nhu da
tung xay ra trong thoi gian qua.

2. Pinh huéng hoan thién khung phap ly vé
thi truwong chirng khoan trong thoi gian téi

V6i nhiing stra d6i, bo sung quan trong
néu trén, ching t6i cho réng, sau khi c6 hiéu
luc Luat Chung khoan s& gép phan tao ra
mot dién mao méi cho thi truong ching
khoan Vi¢t Nam, tdc dong va chi phéi dén
hau hét cac mat hoat dong cua thi truong. pé
trién khai thyc thi hiéu qua Luat Ching
khoén, cAn sém xay dung, ban hanh céc van
ban hudng dan va to chiic tuyén truyén cac
van ban nay kip thoi dén tat ca cac chu thé
cua thi truong. Viéc xay dung, ban hanh cac
van ban huéng dan Luat Ching khoan can
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phai dam béo tinh thong nhat, dong bo va
tinh hiéu luc cao cua van ban.

Trudc mat, nhing van dé mang tinh
quan trong va bao quat cua thi trudng can
dugc ban hanh dudi hinh thic nghi dinh cua
Chinh pht nhu: nghi dinh vé chao ban va
niém yét chtng khoan; vé kinh doanh, dich
vu chung khoan,; vé thanh tra, giam sat va xu
phat vi pham hanh chinh trong linh vuc
ching khodn va thi truong chung khoan...

Song song d6, Bo Tai chinh c6 thé ban
hanh cic vin ban huéng dan dudi hinh thirc
thong tu hodc quyét dinh ctia Bo truong Bo
Tai chinh vé cac vin dé nhu: cong bd thong
tin; giao dich ching khoan; dang ky, luu ky
va thanh todn bu trir chiing khoan; an toan
tai chinh trong hoat dong cua cong ty chung
khoan, cong ty quan Iy quy va cong ty dau
tu chiing khoan....

Thuc té hién nay cho thiy, chung ta
cling dang c6 kha nhiéu nhitng vin ban duéi
luat huéng dan Luat Ching khoan nim 2006
va Luat stra ddi, bo sung mot sb diéu cua
Luat Ching khodn nam 2010 va ban than
mot s6 van ban nay ciing di dugc thay thé,
sira d6i, b6 sung nhiéu 1an. Diéu nay s& gy
kho khén cho qua trinh cdp nhat, &p dung. Vi
vay, chung t6i cho rang, trong thoi gian t6i,
chung ta khong nén tiép tuc stra doi, bo sung
cac van ban nay ma nén ban hanh nhiing van
ban méi huéng dan cac ndi dung quy dinh
trong Luat Chirng khoan.

Viéc xdy dung va ban hanh kip thoi
nhitng vin ban huéng dan thi hanh theo
huéng trén ddy sé tao tién dé cho Luat
Chung khoén di vao cudc song ning dong
cua thi truong ching khoan mdt cach kip
thoi, ddng bo va nhanh chong; tir 6, dam
bao tinh hi€u qua va tinh tuan thu cua van
ban luat quan trong nay W
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Tém tit:

Mai dam 1a hoat dong trai phap ludt ¢ Viét Nam, nhung nguoi
ban dam la dbi _twong chiu nhiéu riii ro vé bao luc, ¢6 nguy co bi
miéc bénh truyen nhiém cao. Bén canh viéc ban hanh céac che tai
xu ly dbi voi hoat dong mai dam, phap ludt can duoc tiép can
dudi goc do quyen con ngum x6a bo cac hinh thirc bao luc dbi
voi phu nir 1a mot trong cac yeu cau dé dam bao quyen cua phu
nlr ndi chung va quyen cua nguoi ban dam noi riéng. Tuy nhién,
phap luat Viét Nam con ton tai nhidu khoang trong trong phong
ngtra va tmg pho bao lyc, can thi¢p giam hai va hd tro hoa nhap
cong dong cho nguoi ban dam.

Abstract:

Prostitution is an illegal activity in Viet Nam, but sex workers
are subject to high risks of violence and infectious diseases.
Along with issuance of legal sanctions against prostitution
activity, the legal regulations need to be approached on the
perspective of the human rights, elimination of violence against
women is one of requirements to ensure the rights of women in
general and the rights of female sex workers in particular.
However, there are still gaps in legal regulations of Vietnam on
prevention and response to violence, interventions for harm
reduction and community integration supports for sex workers.

ién nay, Viét Nam c6 khodng
161.000 co sé kinh doanh dich vu
nhay cam véi s6 luong 16n ngudi lao
dong 1am viéc va d6i dién véi cac nguy co
cao bi vi pham quyén ctia ngudi lao dong?.
Hoat dong mai dam ¢ Viét Nam dugc coi la
bat hop phap, do d6 ngudi ban dam phai ddi

dién voi nhitng nguy co cao bi bao lyc, bi
xam hai vé quyén, va thuc tién cho thay ho
thuong khong tim kiém cac bién phap phap
Iy bao v€ chinh thurc. Nguodi ban dam la
nhém c6 nguy co cao miac HIV/AIDS va céc
bénh lay truyén qua dudng tinh duc va chinh
nhom dbi twong nay c6 nguy co lam lay lan

Bai viét nay duoc thuc hién véi sy hd tro tai chinh va ky thuat cia Trung tdm hd trg sang kién phat trién

cong déng (SCDI) va Cuyc Phong, chéng t¢é nan xa hoi — Bo Lao ddng, Thuong binh va Xa hoi.

“Giam Thiéu Tac Hai Trong Mai Dam - Bao Bam an Toan, Strc Khde va Quyén Con Ngudi,” accessed No-

vember 17, 2018; http://www.molisa.gov.vn/vi/Pages/ChiTiet.aspx?IDNews=25327.
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cac bénh ra cong dong. Ty 1& ngudi ban dam
nhiém HIV 12 tir 2,6-4,5% va ty 1& nhiém cac
bénh 14y truyén qua dudng tinh duc 13 tir 2-
10%?. Tuy nhién, ngudi ban dam thuong kho
tiép can cac dich vu hd tro (dich vu cham soc
y té, dich vu trg gitp phap 1y), cac chuong
trinh can thiép hd tro hoa nhap cong dong.
Thuc tién cho théy, sau 16 nam thuc hién,
Phap 1énh phong, chong mai ddm nam 2003
(Phap 1énh nam 2003) di boc 16 nhiéu han
ché, bat cap giy anh huong dén cong tac
phong, chéng mai dam & nude ta hién nay;
chua co6 chinh sach, bién phap toan di¢n dé
bao v¢€ nguodi ban dam trudc nguy co bi bao
luc; va cac hién phap can thiép, hd tro hoa
nhap cong dong cho ngudi ban dam chwa co
hiéu qua.

Trong nhiing ndm qua, Viét Nam da
thuc hién nhiéu chwong trinh ¢6 lién quan
dén phong, chdng mai dam, can thiép giam
hai va hd trg ngudi ban dam tai hoa nhap
cong dong. Tuy nhién, véi tinh hinh gia ting
ty 16 nguoi ban dam, gia ting s6 luong cac
co so kinh doanh dich vu nhay cam, thi viéc
danh gia quy dinh cta phap luat hién hanh
va thuc tién thuc hién cac hoat dong, chuong
trinh c6 lién quan dén phong, chéng mai
dam, can thi¢p giam hai va ho tro hoa nhap
cong dong, qua d6 dé xuat cac giai phap
hoan thién chinh séach, phap luat s€ c6 y
nghia quan trong trong viéc bao vé quyén
ctia ngudi ban dam, ho tro ho hoa nhap cong
d6ng, gop phan thay doi quan niém, x6a bo
dinh kién vé nguoi ban dam.

1. Quy dinh hién hanh vé phong ngira va
tng phé bao luc, can thi€p giam hai va
hoa nhép cong dong cho ngudi ban dam

1.1. Vé phong ngiva va ieng phé bao luc
doi vdi ngwoi ban dim

Theo quy dinh cia B luat Hinh sy ndm
2015, sira d6i nam 2017 (BLHS nim 2015),
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nhitng nguoi ban dam c6 thé 13 nan nhan cta
cac toi pham nhu: To6i hiép dam (Piéu 141);
T6i hiép dam nguoi dudi 16 tudi (Dicu 142);
To6i cudng dam (Piéu 143); T6i cudng dam
ngudi tir di 13 tudi dén dudi 16 tudi (Piéu
144); Toi st dung ngudi dudi 16 tudi vao
muc dich khiéu dam (Piéu 147); Téi mua
ban nguoi (Piéu 150). Tuy nhién, do xuit
phat tir quan diém hanh vi ban dam 1a hanh
vi trai phap ludt va khong co6 tinh chat ép
budc, hay cudng ép trong quan hé tinh duc
nén nguoi ban dam thuong khong duoce cho
13 nan nhan cua céac t6i hiép dam va cudng
dam. Pdc bi¢t, nguoi ban dam thuong cod
tam 1y mic cam, xau ho va khong dam t6 cao
v6i co quan c6 thim quyén vé cac vu viée
bao luc c6 lién quan dén ho.

Nguoi ban dam cé thé 1a bi bao luc vé
kinh té hay tinh than tir ngudi mua dam, ca
nhan, t6 chirc bao ké mai dam, moi gidi mai
dam hay lgi dung hoat dong kinh doanh dich
vu dé kinh doanh mai dam. Hién phap nim
2013 khang dinh moi céng dan co quyén
song, quyén duoc bao dam an toan vé tinh
mang, stuc khoe, than thé, danh du, nhan
pham. Cac quyén hién dinh nay da dugc cu
thé hoa trong B ludt Dan sy nam 2015. Tuy
nhién, trén thuc té c¢6 nhitng hanh vi nhu gy
ap lyc vé kinh té, vi du cho vay tién va gay
ap luc khién ho phai ban dam dé tra no va
131, thi hanh vi d6 ¢6 duogc coi l1a bao luc kinh
té khong va co quyén yéu cau bao vé theo
B0 luat Dan sy khong?

Trong truong hop ngudi ban dam bi bao
luc vé thé chat va mirc d6 ciia thuong tich co
thé yéu cau phap luat bao vé theo quy dinh
ctia Diéu 134 BLHS nam 2015: T6i ¢d ¥ gy
thuong tich hodc giy t6n hai cho sitc khoe
cua nguoi khac.

3 Theo Bao céo gidm sat trong diém ctia Cuc Phong, chdng HIV/AIDS va Vién Da lidu Trung uong,
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1.2. Vé hé tro giam hai cho nguwoi bin
dim

Céc quy dinh hién hanh lién quan dén
can thi¢p giam hai cho ngudi ban dam cling
chua duoc dﬁy du va toan dién. Trudc nam
2011, nguoi ban dam dugc ap dung theo
bién phap dua vao co so chita bénh dé diéu
tri va phuc hdi nhan pham theo quy dinh tai
Nghi dinh s6 135/2004/ND-CP. Trong thoi
gian chita bénh va phuc hdi nhan pham &
Trung tim, nguoi ban dam duoc trg cp vé
y té, hoc nghé, hoc van hod, mua sim vat
dung ca nhéan can thiét va tham gia lao dong
duoc hudng tién cong lao dong theo dinh
mirc lao dong cing két qua cong viéc hoan
thanh khi tham gia lao dong.

Luat X ly vi pham hanh chinh ndm
2012 (Luat Xu ly VPHC) da bo bién phap
budc dua vao co sé chita bénh dé ap dung
dbi voi nguoi ban dam. Dic biét, Phap 1énh
Phong, chéng mai dam ciing khong quy dinh
bat ky bién phép can thiép giam hai ap dung
cho ngudi ban dam, vi du nhu bién phap hd
trg, cham soc y té, trg giup phap 1y cho
nguoi ban dam.

- Quyén dugc trg gitp phap 1y clia nguoi
ban dam ciing chua dugc dam bao. Theo quy
dinh ctia Diéu 7 Luat Tro gitp phap 1y nim
2017, nguot ban dam chi co thé dugc tro
gitip phap 1y néu thudc ho nghéo (khoan 2);
nguoi bi nhiém HIV c¢6 kho khin vé tai
chinh (khoan 7). Nhu véy, néu nguoi ban
dam khong thudc dién hd ngheo hodc khong
bi nhiém HIV s& khong thudc ddi tuong
duoc tro giup phap Iy mién phi.

- Quyén dugc cham soc y té 1a mot trong
nhimg quyén co ban cia con nguoi can phai
duoc bao vé ma khong c6 sy phan biét dbi xir

hay ky thi. Hién nay, chua c6 mdt van ban nao
quy dinh cu thé vé chinh sach cham soc y té
va tiép can cac dich vu hd trg khac cho nguoi
ban dam, mic du, vé nguyén tic, “ngudi hanh
nghé mai dam hoic bat ky phu ni lém viéc
tai cac co s& vui ch0’1 giai tri co quyen duoc
nha nude bao v¢, song mdt cudc song khong
¢6 bao luc, va duogc tlep can cac dich vu cham
soc strc khoe va dich vu xa hoi™.

1.3. Vé hé tro hoa nhip cong dong

Chinh sach tin dung vwu dai

Quyét dinh s6 29/2014/QD-TTg ngay
26/4/2014 ciia Thu tuéng Chinh phu vé tin
dung d6i voi ho gia dinh va nguoi nhiém
HIV, nguoi sau cai nghién ma ty, nguoi
diéu tri nghién cac chat dang thube phién
bang thudc thay thé, ngudi ban dam hoan
lvong (Quyét dinh sb 29). Trén co s do,
Ngan hang Chinh séch xa hoi da xay dung
huéng dan sb 3337/NHCS-TDSV ngiy
30/9/2014 vé nghiép vu cho vay d6i voi ho
gia dinh va nguoi nhiém HIV, ngudi sau cai
nghién ma tily, nguoi didu tri nghién cac chat
dang thudc phién bang thudc thay thé, ngudi
ban ddm hoan luong theo Quyét dinh s6 29.
Giai doan 2014-2016 1a thoi gian thyc hién
thi diém Quyét dinh nay trén pham vi 15
tinh/thanh phd.

Thyc té cho théy, do nhﬁfng rao cén
trong quy dmh tai Picu 3 Quyét dinh s6 29
nén co rat it s6 lu’ong ngum ban dam c6 thé
tiép can dugc ngudn von tin dung. Nhiing
rao can d6 1a quy dinh vé diéu kién vay von
nhu sau:

+ Ngudi ban dam hoan luong phai co
x4c nhan vé viéc khong con ban dam cua
Chu tich Uy ban nhan dan cap xi hodc ngudi
dung dau mot trong cac T chire chinh tri -

4 Ritsu Nacken, Quyén truong dai dién UNFPA, Nguoi hanh nghé mai dam c6 quyén duge chim séc st khoe;
https://suckhoedoisong.vn/nguoi-hanh-nghe-mai-dam-co-quyen-duoc-cham-soc-suc-khoe-n9998 1 .html, truy

cap ngay 10/12/2018.
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xa hoi ¢ dia phuong hodc Chu nhiém Cau
lac bg, Truédng nhém, Truong mang ludi do
céc T6 chirc chinh tri - xa hoi hoac T chuc
xa hoi ¢o tu cach phap nhan thanh 1ap;

+ Cu tri hop phép va sinh song 6n dinh
tai dja phuong noi vay von;

+ C6 phuong 4n san xuét, kinh doanh va
¢6 kha nang tra no vay theo cam két;

+ La thanh vién T6 Tiét kiém va vay von
cua Ngan hang Chinh sach xa hoi;

+ Séng mot minh hodc séng cung con
chua dén tudi lao dong hodc sdng cung b,
me, Vo, chéng, con, 6ng, ba, anh, chi, em
rudt nhung nhirng ngudi ndy da qua tudi lao
dong hodc khong con kha nang lao dong
theo quy dinh cta phap luat.

Chinh sach dao tao nghé va hé tro viéc
lam

Diéu 14 Phap 1énh ndm 2003 quy dinh
bién phap kinh té - xa hoi hd tro nguoi ban
dam hoan lvong nhu sau:

- Day nghé, tao viéc lam dé c6 thu nhap,
x6a doi giam nghéeo 1a nhitng bién phap kinh
té - xa hoi quan trong nham ngin ngira sy
phat sinh, phat trién t€ nan mai dam.

- T6 chitc chita bénh, gido duc, day
nghé, tao viéc lam gitp ngudi ban dam hoa
nhap cong dong.

Quyét dinh sé 361/QD-TTg ngay
7/3/2016 da dat ra muc ti€u déy manh thuc
hién cac hoat dong phong ngtra mai dam
thong qua 16ng ghép cac chuong trinh kinh
té - x hoi tai dia ban co s¢. Muc tiéu cu thé
d6 1a: “Pén nam 2017: 50%, nam 2020:
100% céc tinh, thanh phd xay dung ké hoach
16ng ghép va td chuc, thuc hién nhiém vu
phong, chdng mai ddm véi cac chuong trinh
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kinh té - xa hoi tai dia phuong nhu chwong
trinh giam nghéo, day nghé cho lao dong
nong thon, chwong trinh viéc lam, phong,
chéng HIV/AIDS, phong, chéng téi pham
mua ban nguoi”’. Mot s6 dia phuong, vi du
nhu thanh phd Ha Noi di c6 Dy an “Xay
dung chinh sach va thi diém mé hinh tai hoa
nhap cong dong cho nir thanh nién bi boc 16t
tinh duc tai Ha Noi”; thanh phé Ho6 Chi
Minh ciing thyc hién thi diém mé hinh hd trg
hoa nhap cong dong cho ngudi mai dam trén
dia ban nim 2014 thong qua viéc hd trg kinh
phi hoc nghé cho 15 chi em véi tong kinh
phi 13 45 tridu dong va hd tro cho 10 nguoi
tham gia hoc nghé mién phi tai mot trung
tam dao tao nghé toc co uy tin®.

Céac mo hinh hd tro chi yéu duge thuc
hién thi diém & cac dia phuong d6 1a dao tao
nghé (téc, lam mong, kinh doanh nho) va
vay von tir cac chuong trinh tin dung theo
huéng dan s6 3337/NHCS-TDSV cua Ngan
hang Chinh sach xa hoi. Tuy nhién, vi¢c dao
tao nghé va gidi thiéu viéc lam cho nguoi
ban dam con chua dat hi€u qua va phu thudc
rat nhiéu vao diéu kién kinh té - xa hoi cua
dia phuong; s6 lwong ngudi ban dam duoc
h tro hoc nghé va ¢6 duoc viée lam 6n dinh
khong cao.

Nhitng phan tich trén day cho thay, quy
dinh ctia phap luat hién hanh vé phong ngira
va ung pho bao luc, can thi€p giam hai va
hoa nhap cong ddng cho ngudi ban dam con
mot s6 han ché, bat cap sau:

Thir nhat, phép ludt con thiéu cac quy
dinh @é bao vé nguoi ban dam khi bi bao
luc.

- Phap luat hién hanh con thiéu cac quy
dinh vé cac hanh vi bao lyc dbi v6i nguoi

S Hiéu qua mo hinh thi diém hd trg hoa nhap cong ddng cho ngudi mai dam, http://tiengchuong.vn/Mai-
dam/Hieu-qua-mo-hinh-thi-diem-ho-tro-hoa-nhap-cong-dong-cho-nguoi-mai-dam/12891.vgp, truy cap ngay

10/12/2018.
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ban dam nhu: hanh vi quéy r6i tinh duc, bao
luc tinh duc, bao luc kinh té do cac c4 nhan,
t6 chure thyuce hién d6i véi ngudi ban dam.

- Phap luat hién hanh chua quy dinh toan
dién vé cac bién phap ché tai ap dung dbi v6i
cac ¢4 nhan, t6 chtrc thuc hién cac hinh thirc
bao lyc (thé chat, tinh than, kinh té va tinh
duc) dbi v6i ngudi ban dam. Vi du nhu ngudi
ban dam bi bao lyc tinh duc do ngud1 mua
dam nhung chua dén mirc truy ctru trach
nhiém hinh sy thi khong c6 bién phap ché tai
nao duoc ap dung dé xu 1y dbi voi nhirng
nguoi thuc hién hanh vi bao luc d6i véi
nguoi ban dam. Ngoai ra, phdp ludt ciling
chua quy dinh cdc bién phdp xtr ly hanh
chinh d6i véi cac hanh vi vi pham nhu: khiéu
dam, kich duc; thiéu quy dinh vé xtr phat
hanh chinh d6i v6i nguoi mua dam khi
khong tra tién hay lira ddi phu nit ban dam dé
dat duge muc dich thoa mén vé tinh duc; hay
Itra dbi dé phuc vu nhiéu nguoi (Piéu 22 va
24 Nghi dinh 167/2013 chua c6 quy dinh vé
hanh vi nay); thiéu quy dinh vé xur phat d6i
v6i hanh vi bao luc tinh duc nhu: khdu dam
(cac 101 noi tho tuc); st dung cac dung cu
nguy hiém dé quan hé tinh duc khong cé sy
dong ctia nan nhan. Mot s6 hanh vi ¢6 tinh
nguy hiém cho xa hoi cao nhur t6 chirc, bao
ké cho hoat dong mai dam chua dugc quy
dinh thanh t41 danh trong B0 luat Hinh su.

Thur hai, phap ludt hién hanh chwa bao
ham cac quy dinh bao vé nguoi ban dam
trong té tung hinh su.

Piéu 86 BO luat Td tung Hinh su
(TTHS) quy dinh: “Chung cir la nhitng gi co
that, dwoc thu thap theo trinh tu, thu tuc do
B¢ ludt nay quy dinh, dwoc dung lam can cu
dé xac dinh c¢é hay khéng c6 hanh vi pham
t0i, nguoi thuc hién hanh vi pham toi va
nhitng tinh tiét khic c¢é y nghia trong viéc
gidi quyét vu dn.” Nhitng truong hop khoi
t6 vu 4n theo yéu cau cla nguodi bi hai thi
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ngudi bi hai phai c6 nghia vu cung cap
chung cr. Tuy nhién, cac quy dinh vé chimg
ctr va str dung chimg cir c6 thé gay kho khin
cho nan nhan cua bao luc tinh duc, dac biét
la nguoi ban dam do Bo luat TTHS khong
¢6 quy dinh vé cach ap dung chimg ctr riéng
trong cac vu an bao lyc tinh duc ddi véi phu
nir (c6 thé dan dén tinh trang phan biét ddi
xtr néu str dung qua khtr ctia nan nhan dé bao
chira cho hanh vi bao luc tinh duc). Loi khai
ctia nan nhan va nhan ching 1a ching ct dé
xét xtr vu an hinh sy nhung khong dii dé tién
hanh budc t0i. Tuy nhién, cac vu an bao lyc
tinh dyc khé thu thap chimg cir dé ching
minh 101 khai ciia nan nhan (nan nhan
thuong e ngai, xau ho trong cung cip 10i
khai). Nan nhan cia bao lyc tinh duc thuong
phai tra 161 cac cau hoi lién quan dén noi
dung vu viéc vdi nhiéu nguoi tién hanh tb
tung khac nhau (cong an, vién kiém sét, toa
an, luat su), diéu nay co thé gay ton thuong
vé tinh than cho nan nhan cta bao lyc tinh
duc. Ngoai ra, chua c6 hudng dan cu thé
danh cho céc co quan diéu tra vé thu thap
chirng ctr trong cac vu an bao lyc tinh duc
d6i v6i phu nir, va nhirg ngudi nay tiép tuc
dong vai tro dién giai phap ludt vé chimg ctr
trong céc truong hop nit gidi bi bao lyc tinh
duc 14 do 16i ctia nan nhan 13 ngudi ban dam
(ky thi, phan biét dbi xr).
2. Yéu ciu bio vé quyén ciia ngudi ban
dam phu hop véi Cong wée quic té

Xoéa bo cac hinh thic bao luc dbi voi
phu nit 1a mot trong cac yéu cau dé dam bao
quyén cua phu nit n6i chung va quyén cia
nguoi ban dam noéi riéng. Didu 6 Cong wdc
vé x6a bo moi hinh thirc phan biét doi xtr véi
phu nit (CEDAW) nam 1979 di yéu cau cac
qudc gia thanh vién chim dut cac hinh thirc
mua ban phu nir va boc 16t mai dam. Viéc
x6a bd mai dam, thong qua viéc bao v¢ nan
nhan va hinh sy hdéa ngudi mua dam la cach
hiéu qua duy nhét dé loai bé mai dam va cac



hinh thirc boc 10t mai dam va bao dam ton
trong quyén con ngudi.

Nguoi ban dam thuong bi xa hoi ky thi,
do d6 ho budc phai lam viéc ¢ nhiing noi
khuét hoic tdi, va phai d6i mat v6i nhirng rui
ro tiém 4n nhét dinh ma khong c6 bat ky bién
phép bao vé nao; nguoi ban dam co thé duoc
xem 1 nhom d& bi ton thuong trong xa hoi.
An toan vé thé chit, sttc khoe va tinh than
ctia ngudi ban dam va nhan pham cta nguoi
ban dam da bi de doa tir 1au®. Nhirng nguoi
hanh nghe mai dam nit, nam va chuyén gioi
phai ddi mat véi muc do bao luc, ky thi,
phan biét ddi xir va cac vi pham khac vé
quyén con nguoi. Bao luc dbi v6i ngudi ban
dam c6 lién quan dén viée sir dung bao cao
su khong phu hgp hoic khong st dung bao
cao su va ting nguy co nhiém bénh lay
truyén qua dudng tinh duc (STI) néi chung
va HIV. Bao luc cling ngan nguodi ban dam
tiép can thong tin va dich vu diéu tri HIV.

Do d6, xur ly céc hanh vi bao luc, 4p
dung céc bién phap can thiép giam hai, hd
trg hoa nhap cong dong cho ngudi ban dam
13 yéu cau can thiét d6i vai cac qudc gia dé
bao vé quyén cta ngudi ban dim noi chung,
x6a bo ky thi, phan biét dbi xur d6i v6i nguoi
ban dam, dong thoi gop phan kiém soat duoc
su lay nhiém cac dich bénh.

Mic du phép luat ciia cac quc gia co sy
khac biét vé phong, chéng mai dam, nhung
c6 thé chia thanh cac nhom chinh nhu sau:
(1) Nhom cac nuoc hinh sy héa hanh vi mai
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dam bao gém ca ban dam, mua dam, va t6
churc hoat dong mai dam. Nghia la nguoi ban
dam, mua dam, cac t6 chuc thuc hién hoat
dong mai dam déu co thé bi truy ctru trach
nhi¢m hinh su trong mot ) truong hop, vi
du nhu ¢ cic qubc gia My (trir bang
Nevada), Han Qudc, va Ai cap; (2) Nhom
cac qudc gia khong hinh sy hoa hanh vi mai
dam nhu New Zealand, Bang New South
Wales (Uc) va Slovenia; (3) Nhém cac qubc
gia quy dinh ap dung bién phap xu 1y hanh
chinh d6i v6i nguoi ban dam vi du nhu
Romania, Moldova, Lithuania, Nga, va Viét
Nam; (4) Nhom céac qudc gia quy dinh hop
phap héa mai dam nghia I1a hanh vi ban dam
s€ khong bi &p dung céc bién phap xur phat
hanh chinh hay hinh sy, vi du nhu ¢ Uc, Hy
Lap, Lebanon, Peru, Uruguay va Senegal®.

Tuy nhién, ngudi ban dam & hau hét cac
qudc gia déu phai d6i mit voi cac nguy co
bi bao lyc va nguy co méc cac bénh truyén
nhiém (HIV) cao, dan dén bi vi pham quyén
con nguo1 nhu khong dugc tiép can cac dich
vu chiam séc y té, tro gitip phap 1y, tu van
cling nhu dugc hd tro tai hoa nhap cong
dong.

Bao vé quyen cua nguoi ban dam da
du:oc cong dong quoc té quan tam, Cong udc
quéc té vé quyén con ngudi va Cong udc
CEDAW doéng vai trd quan trong dé céac
qudc gia ban hanh céc chinh sach bao vé nan
nhan cua bao luc gidi, dac bi¢t 1a nhom
nguoi ban dam c6 nguy co cao bi bao luc,
boc 16t va vi pham quyén con ngudi.

¢ Genevieve Fuji Johnson, “Governing Sex Work: An Agonistic Policy Community and Its Relational
Dynamics,” Critical Policy Studies 9, no. 3 (July 3, 2015): 259-77, https://doi.org/10.1080/

19460171.2014.968602.

“Addressing violence against sex worker,” 4, accessed December 7, 2018, World Health Oganization,

accessed 13 December 2018, https://www.who.int/hiv/pub/sti/sex_worker implementation/swit chpt2.pdf.
8 “Framework on_rights of sex workers cedaw.Pdf,” 23, accessed December 14, 2018, https://law.yale.edu/
system/files/area/center/ghjp/documents/framework on_rights of sex workers cedaw.pdf.
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Té chuc y té thé gigi (WHO) da dua ra
céc giai phap chu yéu dé phong ngira bao luc
va can thi€p gidm hai cho nguoi ban dam cy
thé 1a: (1) trao quyén cho cong dong thong
qua viéc huy dong cong dong tham gia vao
cong tac phong ngura va trng pho véi bao luc;
ap dung cac chuong trinh cham soc va can
thiép ban dau; quan 1y giam sat cac chuong
trinh phong ngtra va ung pho tur trung wong
dén dia phuong; (2) ung pho véi cac hinh
thire bao luc; (3) cac dich vu dugc cung cép
bdi cong déng; (4) thuc hién céc chuong trinh
bao cao su; (5) Cac dich vu chiam soc va didu
tri y t&; (6) Nang cao nang lyuc ctia cac to chirc
quan ly va thuc hién chuong trinh?. Phong
ngira va Gmg pho ddi véi bao luc dbi vai
nguoi ban dam la bién phap phong ngtra HIV
¢6 hiéu qua, dong thoi bao dam cho ngudi
ban dam d& dang tiép can cac dich vu va dua
ra cac quyét dinh co lién quan dén stic khoe
va phuc lgi xa hoi 1au dai cia ho.

3. Mt s6 khuyén nghi

Pé thuc hién tot hon cong tac phong
ngura va ung pho bao luc, can thi¢p giam hai
va hd trg hoa nhap cong dong cho ngudi ban
dam, chung t61 cho réng, Viét Nam can thuc
hién mot sb giai phap sau:

Thir nhat, can ban hanh Luat Phong,
chéng mai dam thay thé cho Phap lénh
Phong, chéng mai dam hién nay. Luat
Phong, chéng mai ddm can dugc ban hanh
dwa trén cach tiép can quyén con ngudi, x6a
b6 cac khoang trong phap 1y giira phap luat
Viét Nam so véi cac chuan muc qudc té vé
bao vé quyén clia nhém yéu thé, phu hop véi
cong ude qudc té vé quyén con ngudi, cong
uwdéc CEDAW. Luét nay can c6 nhiing quy

dinh cu thé cac bién phap bao dam quyén
duoc bao vé trudce cac hinh thirc bao luc va
quyén tiép can cac dich vu hd trg mot cach
binh ding, khong c6 su ky thi, phan biét ddi
xtr, han ché viéc boc 10t vi pham quyén cua
nguoi ban dam.

Thit hai, can quy dinh cu thé cac hanh
vi bao luc dbi vai nguoi ban dam trong Luat
Phong, chdng mai dam. Cac quy dinh nay s&
tao co s& cho viéce thiét 1ap co ché bao vé
nguoi ban dam, tao diéu kién cho nguoi ban
dam (dac bi¢t 1a phu nit ban dam) x6a bo
mic cam ty ti, e ngai, san sang tiép can cac
co quan dé yéu cau bao vé ho trong cac tinh
hudng xay ra.

Thit ba, phap luat can quy dinh rd nhimg
nguoi ban dam Ia nan nhan cua bao luc cé
quyén tiép can st dung cac dich vu chiam soc
y té, tro gitp phap ly cua Nha nudec. Ngu’(n
ban dam la nhom yeu the trong xa hdi, can
duoc tro gitip vé cac van dé y té dé bao vé
suc khoe cua ban than ho va nang cao viéc
phong ngra, lay lan cac benh xa hoi; gitp ho
g1a1 quyet cac van dé vé phap ly trong cudc
song dé ho dé dang thao g& cac van dé kho
khan, sdm tim dugc cac giai phap thoat kh01
tinh trang ban dam, nang cao hiéu biét vé cac
quyen va céac bién phap phong vé, bdo v¢
quyén cua ban than ho, chdng lai cac hanh
vi xam hai.

Thit ti, b6 sung cac quy dinh hd tro
ngudi ban dam nhu hd tro hoc nghé, gidi
thiéu viéc lam va vay von tin dung. Nguoi
ban dam s& c¢6 co hdi chuan bi cho viéc thay
d6i viéc 1am va thay doi cudc sdng ctia minh;
nguoi ban dam khong phai ching minh
minh c6 mong mudn bo nghé dé dugce tiép
can va huong cac chinh sach nay l

% “Addressing violence against sex worker,” 4, accessed December 7, 2018, World Health Oganization,
accessed 13 December 2018, https://www.who.int/hiv/pub/sti/sex_worker implementation/swit chpt2.pdf.
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Tém tit:

Nghi quyét s6 28-NQ/TW cuia Ban chip hanh Trung wong khoa XII
vé cai cach chinh sach bao hiém xa hoi (Nghi quyét s 28) dat ra yéu
cau vé viéc hoan thién phap luat dé khic phuc tinh trang vi pham phap
luat va truc loi bao hiém xa hoi. Bai viét nay phan tich thyc trang
phéap luat vé xir Iy vi pham, giai quyét tranh chip lién quan dén bao
hiém xa hoi trudce va sau khi c6 Nghi quyét s6 28; dua ra mot sb kién
nghi dé tiép tuc hoan thién phap luat.

Abstract:

The Resolution No. 28-NQ/TW of the 12th Central Committee of the
Communist Party of Vietnam on reform of social insurance raises the
requirements on the improvement of laws to deal with legal violations
and profiteering on social insurance. This article provides an analysis
of the real situation of law on handling of violations and resolving
disputes related to social insurance before and after the Resolution
No. 28-NQ/TW and also recommendations to further improve the
laws adaptive to the Resolution No. 28-NQ/TW.

1. Thue trang quy dinh ciia phap luat vé
xir Iy vi pham, giai quyét tranh chép trong
linh vue bio hiém xa hi

1.1. Thuc trang quy dinh vé xiv ly vi
pham phdp ludt trong linh viee bio hiém
xda hoi

O nudc ta hién nay, tinh trang vi pham
phap luat trong linh vee BHXH da va dang
lam anh huéng nghiém trong dén quyén lgi
ciia nhiéu nguoi lao dong 1a mot trong

nhitng nguyén nhan gay nén cac cudc dinh
cong phire tap, kéo dai, ting nguy co vé bt
on x4 hoi.

Vi pham phép luat trong linh vuc BHXH
1a hanh vi cua ca nhan hodc t6 chirc, khong
thuc hién hodc thuc hién khong ding nhiing
nghia vu trong linh vuc tham gia, thu hudéng
hodc quan ly va sit dung Quy BHXH theo
quy dinh cta phap luat. Cu thé, Piéu 17 Luat
Bao hiém xa hoi nim 2014 (Luat BHXH)

NGHIEN CUU
s6 10 (410)-T5/2020\_ LAP PHAP 53




THUC TIEN PHAP LUAT

quy dinh 8 loai hanh vi bi nghiém cim trong
linh vuc bao hiém x3 hoi bao gém: 1) Trén
dong BHXH bit budc, bao hiém that nghiép;
2) Cham déng tién BHXH, bao hiém thét
nghiép; 3) Chiém dung tién déng, huong
BHXH, bao hiém that nghiép; 4) Gian lan,
gia mao hd so trong vi¢c thyc hién BHXH,
bao hiém thit nghiép; 5) St dung Quy
BHXH, Quy bao hiém thit nghiép khong
dang phap luat; 6) Can trd, gady kho khan
hodc lam thiét hai dén quyén, loi ich hop
phap, chinh dang cua ngudi lao dong, nguodi
su dung lao dong; 7) Truy cap, khai thac trai
phap luat co so dir liéu vé BHXH, bao hiém
that nghiép; 8) Bao cdo sai su that; cung cp
thong tin, s6 liéu khong chinh xac vé BHXH,
bao hiém that nghiép.

Cé nhan, to chtrc pham phai mot trong
cac hanh vi néu trén thi tuy theo tinh chét,
muc do vi pham co thé bi ap dung ché tai
hanh chinh hodc truy ctru trach nhiém hinh
su! (Diéu 122 Luat BHXH). Nguoi sir dung
lao dong c6 hanh vi tron hodc cham dong
BHXH bat budc, chiém dung tién dong,
huéng BHXH cua nguoi lao dong tr 30
ngay trd 1én thi ngoai viéc phai dong du sb
tién chua dong, cham dong va bi xu 1y theo
quy dinh cta phap luat, con phai nop sd tién
131 bang 02 1an muc 14i suat dau tu Quy
BHXH binh quan cta nam trude lién ké tinh
trén sb tién, thoi gian cham déng>

Viée ap dung tung loai ché tai cu thé néu

trén dugc thuc hién theo quy dinh cuia cac
véan ban lién quan.

Thir nhdt, ché tai hanh chinh dugce thuc
hién theo quy dinh cua Luat Xu Iy vi pham
hanh chinh nam 2012, Nghi dinh ctia Chinh
phu vé xir phat vi pham hanh chinh trong
linh vuc BHXH?. Theo d6, v&i nguoi si
dung lao dong, vi pham bi &4p dung trach
nhiém hanh chinh chii yéu trong 3 linh vuc:

- Vi pham quy dinh vé déng BHXH:
cham dong, dong khong ding mirc quy dinh,
dong khong du s6 nguoi thude dién tham gia
BHXH bit budc;

- Vi pham vé huong BHXH: khong thong
béo khi c6 bién dong lao dong vi¢c lam tai
don vi, gia mao hd so bao hiém dé truc loi,
dao tao cho nguoi lao dong khong theo dliing
phuong an dugc phé duyét;

- Vi pham khdc: khong cung cap tai liéu,
thong tin theo yéu cau clia co quan nha nudc
¢6 tham quyén, nguoi lao dong hodc to chirc
cong doan; vi pham vé 1ap hod so tham gia
bao hiém hodc vin ban dé nghi giai quyét
ché d6 bao hiém hodc khong gidi thiéu
nguoi lao dong di kham dinh suy giam kha
ning lao dong dé giai quyét ché do; str dung
Quy BHXH sai muyc dich.

Vi nguoi lao dong, vi pham bi ap dung
trach nhiém hanh chinh chi yéu trong 2 linh
vuc:

- Vi pham quy dinh vé déng BHXH: thoa
thuan véi nguoi st dung lao dong khong

I Ngoai ra, co thé bi ap dung cung véi trach nhiém ky luat (néu 13 ca nhan c6 hanh vi vi pham ky ludt) va
trach nhiém vat chat (n€u gay ra thiét hai) theo quy dinh cua phap luét lao dong va phap luat dan suy.

Vi dy: Mirc 13i sudt dau tw Quy bao hiém xa hoi binh quan nam 2018 bang 6,4%/nam; tuong duong bang

0,533 %/thang. Nhu vay, mirc 13i suat 4p dung ddi véi truong hop chua déng, chdm dong bao hiém xa hoi
tir ngay 01/01/2019 bang 1,066 %/thang, cao hon so véi lai suat vay ngan hang (khoang 6,5 - 10%/nim).

3 Nghi dinh s6 95/2013/NB-CP quy dinh xi phat vi pham hanh chinh trong linh virc lao dong, bao hiém xa
hoi va dua ngudi lao dong Viét Nam di lam viée & nude ngoai theo hop dong; Nghi dinh sé 88/2015/ND-CP
vé sira d6i mot sé diéu cua Nghi dinh 95/2013/ND-CP quy dinh xr phat vi pham hanh chinh trong linh vuc
lao dong, bao hiém xa hoi, dwa ngudi lao dong Viét Nam di lam viéc ¢ nude ngoai theo hop dong.
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tham gia hodc tham gia khong dung mirc quy
dinh ciia BHXH bit budc;

- Vi pham vé hwong BHXH: ké khai
khong dung su that hodc stra chira, t'fly X04
nhitng nodi dung c6 lién quan dén viéc hudng
bdo hiém.

Trén co s¢ viée phat hién nguoi st dung
lao dong hoac nguoi lao dong c6 cac hanh
vi vi pham néu trén, co quan ¢ thim quyén*
c6 thé ap dung bién phap xir phat 1a canh céo
hodc phat tién va budc chu thé c6 hanh vi
vi vi pham phai khic phuc cac hiu qua ma
minh gay ra®.

Ngoai ra, dé dam bao viéc xu 1y vi
pham Luat BHXH bao ham mét s6 quy dinh
Ve quyén ctia nguoi lao dong du’orc quan ly
s6 BHXH, dugc dinh ky cung cp thong tin
vé déng BHXH; quyén thanh tra chuyén
nganh viéc dong BHXH cua co quan
BHXH... Nhitng quy dinh nay gép phan
ngan chan hodc phat hién va xtr ly nhanh
chong, kip thoi cac hanh vi vi pham phép
luat vé BHXH.

Nhin chung, phap luat vé xtr Iy vi pham
hanh chinh da bao quat dugc cac hanh vi vi
pham cua cic chu thé, gan véi cac hanh vi
bi nghiém cAm tai Diéu 17 Luat BHXH. Cac
ché tai cu thé ciing di dugc quy dinh va sta
d6i phu hop qua cac thoi ky, nham dam bao
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t6t hon tinh trimg phat véi chu thé ¢6 hanh
vi vi pham ciing nhu ran de, phong ngira d6i
v6i cac chu thé khac, dong thoi khic phuc
hau qua gy ra dbi voi nguoi bi vi pham va
ngudn quy bao hiém bi that thoat.

Thuc hi¢én cac quy dinh cua phap luat,
trong thoi gian qua, Chinh phu va cac bg,
nganh da c6 nhiéu bién phap dé timg budc
khic phuc tinh trang vi pham trong linh vuc
BHXH, mang lai két qua tich cuc. Ngay
02/4/2015, Thu tuéng Chinh phu ban hanh
Chi thi s6 05/CT-TTg vé ting cudng thuc
hién chinh sach bao hiém xa hoi, bao hiém
y té. Ngoai ra, B6 Lao dong — Thuong binh
va X4 hoi d c6 nhiéu vin ban giri Tong Lién
doan Lao dong Viét Nam, Bao hiém x4 hoi
Viét Nam va Uy ban nhan dan cac tinh,
thanh ph tryc thudc trung wong dé nghi dén
ddc, chi dao trién khai thuc hién nghiém cac
quy dinh cua Luat BHXH. Chi tinh riéng
trong ndm 2017, Thanh tra nganh Lao dong
— Thuong binh va X4 hoi da tién hanh 2.226
cudc thanh tra viéc chap hanh cac quy dinh
ctia phap luat vé BHXH; thyuc hién 1ong ghép
cac cudc thanh tra vé phap luat lao dong 1a
2.767 cudc (ban hanh 40.529 kién nghi va
ban hanh 1.054 quyét dinh xir phat vi pham
hanh chinh v&i tong s6 tién xir phat 20,9 ty
d6ng)’. Bén canh d6, nganh BHXH di thuc
hién 1.643 cudc thanh tra chuyén nganh

4 Bao gdm ngudi ding ddu Co quan Béao hiém xi hoi cdp trung wong va cip tinh, Truong doan thanh tra

chuyén nganh, Chi tich Uy ban nhéan dan cép tinh va huyén, Chanh Thanh tra B6 va S& Lao dong - Thuong
binh va Xa h¢i, Thanh tra vién lao dong.

Mirc t6i da 1a 1.000.000 dong véi ngudi lao dong va 75.000.000 dong véi ngudi sir dung lao dong, chwa
tinh dén phan 13i ma ngu(‘ri sir dung lao dong phai ndp theo quy dinh néu chdm dong bao hiém xa hoi.

Nhu bude truy ndp sé tién bao hiém xa hoi bat budc chwa dong, cham déng va li theo quy dinh tir
01/01/2016 thuc hién theo Luat Bao hiém xa hoi nim 2014 1a mirc 02 1an mirc 14i suit dau tu quy bao hiém
x4 hoi binh quan cta ndm trude 1ién ké (theo Nghi dinh s6 95/2013/ND-CP chi 4p dung 01 1an); budc tra dit
ché d¢ bao hiém xa hoi cho ngudi lao dong; bude ndp lai lgi nhuan thu duoc tir viée st dung qui bao hiém
sai muc dich...

Tap chi Tuyén gido (Ban Dién tir), Bao dam quyén lgi ngudi tham gia bao hiém x3 hoi, bao hiém thit nghiép,
Nguon: http://tuyengiao.vn/bao-hiem-xa-hoi/bao-dam-quyen-loi-nguoi-tham-gia-bao-hiem-xa-hoi-bao-
hiem-that-nghiep-121682, truy cap ngay 08/01/2020.
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dong BHXH tai 4.006 don vi sut dung lao
dong; 4.852 cudc kiém tra tai 10.055 don vi
str dung lao dong (tong sd tién cac don vi
dugc thanh tra, kiém tra no trudc khi co
quyét dinh 1a 2.776 ty dong; trong va sau
thoi gian thanh tra, s tién no dong cac don
vi dd ndp 1a gan 1.464 ty dong, ty 1¢ thu hoi
no 1a 52,7%)8. Cac bién phap néu trén da da
g6p phan han ché tinh trang no dong, cham
dong BHXH, sd ng di giam hon so véi
nhitng nam trudc; quyén loi ciia nguoi lao
dong trong cac don vi, doanh nghié¢p dang
ng dong BHXH dugc giai quyét kip thoi
hon. Tuy nhién, mac du tinh trang cham
dong BHXH tai cac doanh nghiép dang co
Xu hudng giam hang niam, nhung téng sb
tién cham dong van con cao gy anh hudng
dén quyén loi ctua nguoi lao dong. Theo s6
liéu cia BHXH Viét Nam, dén hét thang
11/2019, s6 ng BHXH, bao hiém that nghiép
trong ca nude phai tinh 13i 1a 7.286 ty dong’.
Riéng doanh nghiép da giai thé, pha san, rat
gidy phép kinh doanh, chii b6 trén tinh dén
thang 9/2018 1 2.270 doanh nghiép véi sb
no BHXH, bao hiém thit nghiép phai tinh
13i khoang 147 ty dong'".

Bén canh d6, hanh vi vi pham vi nghia
vu dong phi BHXH cua nguoi st dung lao
dong cho nguoi lao dong ciing rat da dang.
Ngoai viéc hoan toan khong dong phi cho
nguoi lao dong, nguoi st dung lao dong con
dung nhiéu cach nhu tach tién lwong thanh
cac khoan phu cép, tro cap khac nhau lam

§  Tailiéu da dan.

giam mirc tién lwong tham gia bao hiém;
thoa thuan véi nguoi lao dong dé ho trg truc
tiép mot khoan tién thay cho viéc dong
BHXH..

Vm ngudi lao dong, hanh vi gian 1an hd
so dé duoc huong bao hiém xa hoi ciing
ngay cang da dang va tinh vi, nhu phdi hop
voi nguoi su dung lao dong ké khai thoi gian
cong tac khong chinh xac khi lam s BHXH;
ké khai khong ding nguyén nhan tai nan dé
dugc hudng ché d6 tai nan lao dong; mua
gidy x4c nhan (cta co quan y té c6 thim
quyén) gia dé duoc huong ché do 6m dau,
dudng stc hodc gidy giam dinh suy giam
kha ning lao dong dé nghi huu trudc tudi;
nang khéng muec tién luong trude khi nghi
thai san dé huong tro cap thai san voi muc
cao hon;...

Véi viée ting cudng kiém tra va xur 1y,
trong nam 2018, co quan BHXH céc cap da
thuc hién kiém tra cong tac chi ché d6 bao
hiém xa hoi tai cac don vi, doanh nghiép,
qua d6 di yéu cau thu hdi vé Quy BHXH s
tién 11,5 ty dong do ngudi lao dong tai don
vi huong ché d6 bao hiém xa hoi khong
dang quy dinh!!.

Thit hai, ché tai hinh sy dwoc quy dinh
trong Bo luat Hinh sy nam 2015, stra d6i, bd
sung nim 2017 (BLHS). Cuy thé, BLHS da
b sung nhiing tdi danh riéng dbi véi nhiing
hanh vi vi pham phap luat trong linh vyc
BHXH bao gom: Diéu 214 vé Toi gian lan
BHXH, bao hiém that nghiép; Diéu 216 vé

9 Ha My, Bao hiém x4 hoi Viét Nam: Déc sirc hoan thanh céc chi tiéu nam 2019, Thoi bao Tai chinh Viét
Nam Online, Nguon: http://thoibaotaichinhvietnam.vn/pages/tien-te-bao-hiem/2019-12-24/bao-hiem-xa-
hoi-viet-nam-doc-suc-hoan-thanh-cac-chi-tieu-nam-2019-80690.aspx, truy cap ngay 19/02/2020.

Béo Lao dong, Khoang trong phap 1y va trach nhiém trong giai quyét cac vu chii doanh nghiép bo tron,

Ngudn: https:/laodong.vn/cong-doan/khoang-trong-phap-ly-va-trach-nhiem-trong-giai-quyet-cac-vu-chu-

dn-bo-tron-737293.1do, truy cap ngay 08/01/2020.

' Bich Thuy, Toan nganh Bao hiém xa hoi phai quyét liét trién khai nhiém vu ngay tir ngay dau nidm 2019,
Tap chi Bao hiém xa hoi (Pién tir), Nguon: http://tapchibaohiemxahoi.gov.vn/tin-tuc/toan-nganh-bhxh-
phai-quyet-liet-trien-khai-nhiem-vu-ngay-tu-ngay-dau-nam-2019-20608, truy cap ngay 08/01/2020.
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T6i trén dong BHXH, bao hiém that nghiép.
Theo d6, ca nhan c6 hanh vi gian lan dé
chiém doat tién BHXH tir 10.000.000 dong
(Diéu 214) hoic ca nhan/phap nhan thuong
mai trén dong BHXH cho tir 10 nguoi lao
dong (hoac dum 10 nguoi lao dong nhung
tong muc tron dong tir 50.000.000 ddng)
trong thoi han tr 6 thang tr¢ 1én, da bi xu
phat vi pham hanh chinh vé hanh vi nay ma
con vi pham (Diéu 216) thi bi truy ctru trach
nhi¢ém hinh sy. Hinh phat chinh véi loai ti
pham nay gém 3 loai: phat tién (tir
20.000.000 dong dén 3.000.000.000 dong);
phat cai tao khong giam giit tir 6 thang dén
2 nam; phat t tir 3 thang dén 10 nim; ngoai
ra ngudi pham tdi con 6 thé bi ap dung hinh
phat b6 sung 1a cdm dam nhiém chirc vu,
cAm hanh nghé hoic lam cong viéc nhat dinh
tir | d&én 5 nam.

Maic du ¢6 hiéu lyc tir 01/01/2018, song
quy dinh cia BLHS v& toi pham trong linh
vire BHXH van con dinh tinh, chung chung
va ¢6 dan dén cach hiéu khac nhau. Theo
BHXH Viét Nam, tinh dén 31/3/2019,
BHXH cac cap di chuyén 150 hd so vu viée
doanh nghiép no BHXH sang co quan diéu
tra; song tinh den thang 5/2019, co quan diéu
tra mé6i khoi t6 2 vu, nhung chuyén sang toi
danh khac - lam dung tin nhiém chiém doat
tai san chir khong khoi td vé toi trén dong
BHXH (Piéu 216 BLHS)'2.

1.2. Thue trang quy dinh vé gidi quyét
tranh ché'p trong linh vuc bdo hiém xa héi

Trong linh vuc BHXH, céc loai tranh
chap xay ra vo cung da dang. Néu cin ctr vao
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chu thé tranh chép, ¢ thé chia tranh chap
trong linh vuc nay thanh mot s6 loai nhu:
tranh chép gitra nguoi lao dong va ngudi sir
dung lao dong vé viéc dong BHXH cho
ngudi lao dong, tranh chip giita co quan
BHXH v&i nguoi st dung lao dong vé viée
dong BHXH cho ngudi lao dong, tranh chap
giita nguoi lao dong va t6 chic BHXH vé
viéc dong gop va xac nhan vé thoi gian dong
bao hiém x4 hoi, tranh chip giita nguoi thu
huéng voi co quan BHXH vé viée chi tra cac
ché 36 BHXH... V&i cac nodi dung nhu trén,
tranh chap trong linh vuc BHXH khong chi
lién quan dén viéc ngudi st dung lao dong
phai dam bao thuc hién quyén duoc bao
hiém vé thu nhap ctia nguoi lao dong khi xac
1ap quan hé lao dong bang cach dong gop phi
bao hiém cho ho ma con lién quan dén trach
nhiém cua co quan BHXH véi tu cach 1a co
quan nha nudc trong viéc thuc hién cac
nghiép vu bao hiém va giai quyét ché do cho
nguoi co du diéu kién thu huong ché do cua
BHXH. Chinh vi vay, viéc xac dinh cdc mau
thudn néu trén c6 phai 1a tranh chap hay
khong, néu la tranh chép thi thudc loai nao
phu thudc rat nhiéu vao viéc xac dinh chu
thé va tinh chat clia quan h¢ phat sinh. Cho
dén nay, xung quanh van dé nay van con co
rat nhidu quan diém khac nhau'?,

Theo huéng din cua Coéng vin sb
105/TANDTC-PC&QLKH ngay
14/04/2016 cta Toa én nhan dan tbi cao vé
viéc thi hanh Luat BHXH, viéc xac dinh loai
tranh chip duoc thuc hién nhu sau:

Xuan Thao, Vi sao viéc khdi kién doanh nghiép ng Bao hiém x4 hoi van con kho khin, Hai quan Online,

Nguon: https://haiquanonline.com.vn/vi-sao-viec-khoi-kien-doanh-nghiep-no-bao-hiem-xa-hoi-van-con-
kho-khan-104285- 104285 html, truy cap ngay 08/01/2019

B Co quan diém cho rang, viéc co quan bao hlem yéu cau ngu(n su dung lao dong dong phi bao hiém x4 hoi
c6 thé phat smh mau thuin va cé quyen yéu cau chii thé c¢o tham quyén g1a1 quyét tranh chap (tuy nhién
¢6 ngudi cho rang day 1a tranh chép lao dong, ¢6 ngudi cho rang 1a tranh chép dan su); quan diém khac lai

khéng cong nhan méau thudn nay 1a tranh chip.
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- Tranh chép vé BHXH giita ngudi lao
dong hodc tap thé lao dong voi nguoi sir
dung lao dong: gdm 2 trudng hop: tranh
chép giita ngudi lao dong véi nguoi sir dung
lao dong 1a tranh chép lao dong ca nhan;
tranh chip giita tap thé lao dong v6i ngudi
st dung lao dong 1a tranh chép lao dong tap
thé. Truong hop nay, néu trong qua trinh giai
quyét tranh chip ma cic bén khong dong ¥
v6i quyét dinh cia Chu tich Uy ban nhén
dan cap huyén va khoi kién ddi v6i quyét
dinh nay thi dugc xdc dinh la tranh Chép
hanh chinh.

- Tranh chap vé bao hiém xa hoi giita
nguoi lao dong hodc nguoi su dung lao dong
v6i co quan bao hiém xa hoi vé quyét dinh
hodc hanh vi hanh chinh cta co quan BHXH
13 tranh chap hanh chinh.

- Tur 01/01/2016, Toa an khong thu ly
don khoi kién ciia co quan BHXH doi tién
BHXH d6i véi nguoi st dung lao dong.
Trong truong hop nay, viéc khaéi kién dugce
hudéng din thuc hién theo Diéu 14 Luat
BHXH, theo d9, to chiic cong doan c6 quyén
khéi kién ra Toa 4n d6i voi hanh vi vi pham
phap luat vé BHXH gdy anh huong dén
quyén va loi ich hop phap cta nguoi lao
dong, tap thé ngudi lao dong.

Nhin chung, tinh hinh tranh chép thuc te
va Vu’(mg mac trong qué trinh giai quyet
tranh chap chu yéu lién quan dén loai tranh
chap vé viéc nguoi str dung lao dong trén
dong BHXH cho nguoi lao dong. Theo con
s6 cua Téng Lién doan Lao dong Viét Nam,
tir thoi diém luat c6 hiéu lyc dén nay, Cong

doan cac cip da giri khoang 3.000 ho so
doanh nghiép tron dong, ng dong bao hiém
x4 hoi, bao hiém y té, bao hiém thit nghiép
sang toa an cac cap dé nghi khoi kién'4. Mic
du vy, dén nay, s6 ho so dugc thu 1y va khai
kién 1a khong dang ké do vudng mac vé xac
dinh loai tranh chip lao dong va tu cach
duong su. Vi dy, vu viéc Cong ty TNHH KL
Texwell Vina & Dong Nai ng hon 17 ty dong
bao hiém x4 hoi cua hon 1.900 ngudi lao
dong. Dé giai quyét, nguoi lao dong & cong
ty, thong qua cong doan co sd, ity quyén cho
Trung tim Tu van phap ludt cta Lién doan
lao dong tinh Pong Nai dung ra khoi kién
doi quyén loi. Tuy nhién, khi Trung tim nay
lam thu tuc khoi kién thi Toa an lai cho réng,
phai 1am theo thu tuc t6 tung cua tranh chap
lao dong tirng ca nhan, tic 1a truong hop nay
s& phai tién hanh trén 1.900 phién toa dé xét
xtr néu nhu khong cé vin ban cua 1.900
ngudi lao dong uy quyén cho t6 chic cong
doan khoi kién'®. Vi mot quy mo sir dung
lao dong 16n nhu vay, diéu nay duong nhu
14 bat kha thi.

O mot sb dia phuong, véi su nd luc cia
can bo cong doan cung véi dicu kién phu
hop vé quy mo st dung lao dong, tranh chap
lao dong v& BHXH cua ngudi lao dong duoc
giai quyét, gop phan bao dam quyén loi cho
nguoi lao dong. Cu thé, ngay 28/11/2019,
Toa 4n nhan dan quén Lién Chiéu, Tp. Da
Ning da két thic viéc xét xir vu an tranh
chap lao dong lién quan dén BHXH cua 196
nguoi lao dong voi Cong ty TNHH mot
thanh vién TBO VINA. Theo d6, Toa an

4 Ninh Long, Nghl quyet s6 05/2019/NQ-HDTP: G& vudng viéc khoi kién ng bao hiém xa hoi, bao hiém y
té, bao hiém that nghiép, Cong thong tin dién tr Cong doan Bo Tai Chinh, Ngudn:
https://www.mof.gov.vn/webcenter/portal/cd/r/m/tccd/tccdcbeedb_chitiet?dDocName=MOFUCM 160479
& afrLoop=58230438152540141#!%40%40%3F _afrLoop%3D58230438152540141%26dDocName%3D
MOFUCM160479%26 adf.ctrl-state%3Dhdv5s3j47 4, truy cap ngay 19/02/2020.

15 Phan Hoat, Khoi kién doanh nghiép no bao hiém xa hoi van vuéng du duong, Cong an nhan dan Online,
http://cand.com.vn/doanh-nghiep/Khoi-kien-doanh-nghiep-no-bao-hiem-xa-hoi-Van-vuong-du-duong-

546827/, truy cap ngay 08/01/2019.
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tuyén chip nhan toan bd yéu cau khoi kién
ctia nguyén don, budc cong ty phai chuyén
tra tién ng BHXH ctia nguoi lao dong hon 6
ti dong. Pay 1a két qua ghi nhan cho hon mot
nam nd luc tu van, hd tro va tip hop hd so
khéi kién cua Lién doan lao dong Tp. Ba
Ning va Cong doan Khu cong nghé cao va
cac khu cong nghiép Pa Nang!'s.

2. Mt s6 kién nghi

Nghi quyét s6 28-NQ/TW ciia Ban chap
hanh Trung wong khoa XII vé cai cach chinh
sach BHXH da dat ra yéu cau phai hoan
thi¢n h¢ théng chinh sach, phap ludt ve
BHXH, trong do6 ¢6 cac quy dinh vé xtr Iy vi
pham va gidi quyét tranh chap vé BHXH".

Dé dap tmg dlIO’C cac yéu cau néu trén,
chung toi c6 mot s kién nghi sau:

Thit nhdt, can diéu chinh mirc xir phat
hanh chinh déi véi cac hanh vi vi pham phap
luat BHXH phti hop véi tinh chat va mirc do
nghiém trong cua linh vuc BHXH so v&i cac
linh vuc quan ly nha nudc khéac. Hién nay,
murc xtr phat hanh chinh d6i voi hanh vi vi
pham phép luat BHXH van con thap, chua
phu hop véi tinh chat, mic do cua hanh vi
vi pham va quy moé cua vi¢c su dung lao
dong tai doanh nghi¢p. ILO danh gia mtrc xur
phat vi pham phép luat & Viét Nam 1a “chua
du tinh ran de va ngan chan duwoc tat cd cdc
vi pham phap ludat”, dac biét “gdy tro ngai
doi véi hoat déng ciia thanh tra lao déng’ .
Vi vay, ILO khuyén nghi “mitc d¢ xir phat
theo ludt dinh can dwoc tang lén dé dam bao
tinh ran de”'®.

Thir hai, sira do6i, bd sung quy dlnh vé
dai dién trong t6 tung tao co sé cho to chirc
cong doan cap trén dai dién cho nguoi lao

THUC TIEN PHAP LUAT

dong khoi kién doanh nghiép doi ng BHXH.
Boi 18, Ban chap hanh cong doan co sd, vi
nhiéu Iy do khong dii nang lyc ding ra khoi
kién doanh nghiép dé doi quyén loi cho
nguoi lao dong.

Thir ba, ban hanh vin ban huéng dan
quy trinh thi tuc dé co quan BHXH va céc
t6 chirc dai dién cho ngudi lao dong tham gia
td tung theo quy dinh cta B6 luat Lao dong
nim 2019 nham phong, chéng t6i pham
trong linh vyc bao hiém.

Bén canh d6, Chinh phu ciing can tiép
tuc xac dinh va tiép tuc chi dao cac bg,
nganh, dia phuong thyc hién dong bo cac
giai phdp mo rong dbi tuong tham gia
BHXH, tang cudng tinh tuan thu phap luat
vé BHXH, han ché tinh trang trén déng,
cham dong BHXH, dac biét 1a nhitng truong
hop cham dong trong thoi gian dai. Trong
d6, tap trung vao cac giai phap quan 1y ddi
tuong thudc dién tham gia BHXH bét budc;
xdy dung ung dung tra ctru thong tin vé
BHXH trén thiét bi di dong nhdm cung cip
kip thoi thong tin dong, huong BHXH téi
nguoi lao dong; diy manh cong tac kiém
tra, thanh tra, dac biét 1a thanh tra chuyén
nganh vé déng BHXH cua co quan BHXH;
nghién ciru tao diéu kién cho t6 chirc cong
doan va cac co quan lién quan thyc hién
viéc khoi kién, khéi td cac doanh nghiép
cham dong, tron dong, gian lan BHXH. Céac
bi¢n phap nay can duoc thuc hién d@)ng bo
v6i cac nhiém vy, giai phap khac duge néu
tai Nghi quyét s6 28-NQ/TW ngiy
23/5/2018 ctia Hoi nghi lan thir 7 Ban Chap
hanh Trung wong khoa XII vé cai cach chinh
sach BHXH./.

16 Trang Thong tin Bao hiém xa hoi Viét Nam, Khoi kién, nhiéu doanh nghiép ng bao hiém x4 hoi: Bao vé
quyén va lgi ich chinh dang cho nguoi lao dong, Ngudn: https://baohiemxahoi.gov.vn/tintuc/Pages/linh-
vuc-bao-hiem-xa-hoi.aspx?ItemID=13958 & CateID=168, truy cap ngay 08/01/2019.

7 Phan IV, myc 2 Nghi quyét s6 28-NQ/TW.

18 JLO, Ban ghi nh¢ k¥ thuat: Panh gia nhu ciu thanh tra lao dong tai Viét Nam, Geneva, 2012, tr.28.
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CONG CHUNG VIEN VA CAC TO CHUC NGHE NGHIEP CONG CHUNG

0 MOT SO NUGC CHAU AU VA KHUYEN NGHI CHO VIET NAM

Dwong Thu Huong*
*ThS. Nghién cru vién Vién Khoa hoc phap ly, B0 Tu' phap.

Tém tat:

Bai viét cung cip thong tin kinh nghiém vé thuc tién hoat dong cong
chtng, dao tao cong chung vién ciing nhu t6 chirc nghé nghiép cia
céc cong chung vién & mot sé nude Chau Au - dai dién cho hai
truong phai cong ching tiéu biéu trén thé gisi (hé thong cong ching

Théng tin bai viét:
Tur khoa: Cong chung, cong ching
vién, hi¢p hoi cong ching.

Lich sir bai viét:

Nhén bai :19/02/2020 La tinh nhu Phép, Y va hé thdng cong chimg Anglo saxon, dai dién

Bién tap :03/03/2020 14 Anh); dua ra mot s6 ket ludn va khuyén nghi cho Viét Nam trong

Duyét bai - 07/03/2020 qué trinh xay dyng va hoan thién phap luat lién quan dén hoat dong
cong ching.

Article Infomation: Abstract:

Key words: Public notory; notory;

notory association. The article provides an analysis of the practices of public notary,

notary training process, as well as professional organization of
notaries in several countries in Europe which are representing two
typical notarial systems in the world. Latin type notarial system, such

Article History: )

Received .19 Feb. 2020 as: .France. and Italy and Anglo Saan type nptarlal system, such as:
) United Kingdom; thereby the article is given out a number of

Edited + 03 Mar. 2020 conclusions and recommendations in the process of developing and

Approved : 07 Mar. 2020 perfecting law in the field of notarization.

1. Khai quat chung vé hoat dong cong
chirng trén thé giéi

Trén thé gidi c6 ba hé thong cong ching
chinh sau day:

1) Hé thdng cong ching La tinh tuong
mg v6i hé théng Luat La Ma (Civil Law):
Hé théng cong ching La tinh hi¢n tai dugc
ap dung & khoang 86 qudc gia, trong d6 chu
yéu cac nude & chau Au (22/28 quéc gia
chau Au)l. Viét Nam hién tai cling nam trong

nhom thudc hé théng cong ching La tinh.
Viét Nam nam trong Lién minh cong ching
quéc t& (U.LN.L) tir nam 2013. Lién minh
cong chung qudc té 1a mot to chirc phi loi
nhuan, dugc thanh 1ap nam 1948, hién tai c6
88 nuéc thanh vién tinh dén ngay
2/10/20182.

2) Hé théng cong chimg Anglo Saxon
tuong (mg v6i hé thong phap ludt Common
Law. Hé thong cong ching nay c6 & cac
nuée nhu: Vuong qudc Anh, Hoa Ky2...

' Notaries around the world, https://www.notariato.it/en/notaries-around-world , truy cap ngay 18/2/2020.
2 International Union of Notaries, mission, https://www.uinl.org/mission, truy cap ngay 18/2/2020.

3 Tldd, 1.
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3) Hé théng cong chung tap thé
(Collectiviste) twong tmg v&i hé thong phap
luat xa hoi chu nghia (Sovietique): M6 hinh
cong chung tap thé 1a truong phai phat trién
manh vao nhitng nim 70 cta thé ky XX dén
trudec nhitng ndm 1990 ¢ Lién X6 va céc
nude theo mo hinh xa hdi chu nghia & Pong
Au trude day. O hé théng cong chimg nay,
cong chimg chua dugc coi 1a mot nghé.
Cong ching dugc thyc hién bdi cac co quan
nha nudc. Cong chiing vién khong c6 chung
chi hanh nghé, khong phai chiu trich nhiém
dan sy trude khach hang ma chi phai chiu
trach nhiém hanh chinh trudc nha nudc vé
nhitng sai pham cuia minh. Trong nhiing nam
gan day, cac nudc theo mod hinh cong ching
nay c6 xu huéng timg budc chuyén sang
nghién ctru tiép thu ¢6 chon loc nhiing yéu
t6 hop 1y cua hai mé hinh cong chimg noi
dung hodc cong chung hinh thirc dé chuyén
d6i mo hinh.

2. Cong chirng vién va té chirc nghé cong
chung ¢ Phap

Cong ching ¢ Phap thude truong phai
cong chimg La tinh thudc hé thdng cong
chtng La tinh. Tinh dén 31/7/2019, & Phap
c6 tong cong 14.210 cong chung vién véi
hon mot ntra cong chung vién 1a nir (7.037
nit cong chimg vién); d6 tudi trung binh cia
cong chung vién & Phap 1a 47¢. Mdi nam &
Phép, cac cong ching vién tu van cho
khoang 20 triéu nguoi v6i tong doanh thu
khoang 8 ty Euro’. Trung binh trong mdt

KINH NGHIEM QUOC TE

ndm, cac cong ching vién soan thao va xac
nhén khodng 4 tri€u van ban, va hon 320.000
chuc thu?.

Dia vi phap 1y cia cong ching vién &
Phép duoc quy dinh nhu sau: “Coéng ching
vién la cong chirc nha nudc dugc b6 nhiém
nham tiép nhan van ban, hop ddng ma cac
bén phai hoac mubn cong nhan tinh xac thuc
gan lién véi su chimg nhan ciia co quan cong
quyén...””. O Phap, cong chung vién 1a
nhitng ngudi duge Nha nude ty quyén, do
Bo truong BO Tu phap bd nhiém, c6 nhiém
vu cung cip dich vu cong thong qua hoat
dong chtng nhan hanh vi va hop dong ma
cac bén phai hodc mudn chirng nhan tinh xac
thuc. Cong chung vién chung nhan thoi
gian, ndi dung ciing nhu gid tri tai san bang
cach sir dung con dau va chit ky ctia minh®,
Mic du dugc trao quyén boi co quan nha
nudc nhung cong ching vién phai tu trang
trai chi phi dé duy tri hoat dong ciia minh.
Biéu 1¢ phi cong ching duoc phap luat vé
cong ching Phap quy dinh kha rd rang. Vi
vay, khach hang dugc dam bao chi phai tra
mot khoan thu lao ¢6 thé du doan trude duge
va minh bach. Theo d6, tong chi phi phai tra
cho cong chimg vién bao gém: 8/10 1a thué
nép cho Nha nudc va chinh quyén dia
phuong; 1/10 1a cac chi phi thyc té phét sinh
trong qua trinh thuc hién vi¢c cong ching va
1/10 1a thu lao danh cho céng ching vién®.

O Phép, dé tré thanh cong ching vién,
{g vién phai c6 bang thac si chuyén nganh

4 The notary profession in figures, https://www.notaires.fr/en/notaire/bodies-representing-french-notaires/no-

tary-profession-figures, truy cap ngay 18/2/2020.
> Nhu trén.
6 Nhu trén.

7 Piéu 1 Phép 1énh sé 45-2590 ngay 02/11/1945, https://www.legifrance.gouv.fr/affichTexteArticle.do:jses-
sionid=7ECF38B5D497781B63DCOE8199A78EEB.tplgfr36s_1?idArticle=LEGIARTI0O00006473381&cid-
Texte=LEGITEXT000006070994&date Texte=20110616, truy cap ngay 18/2/2020.

activities/role-notaire, truy cap ngay 18/2/2020.

The role of the French notary, https://www.notaires.fr/en/notaire/role-notaire-and-his-principal-

French notaire’s fee, https://www.notaires.fr/en/notaire/notaires-fees, truy cap ngay 18/2/2020.
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luat va 02 nim dao tao vé thuc hanh cong
chtng!'®. Hoi dong cip cao cong chimg vién
Phap (CSN) 1a t6 chitc nghé cong chimg,
duogc thanh 1ap ngay 11/2/1945. Hoi dong
nay duoc trao quyén thay mit cho cac cong
chtng vién. Hoi dong cap cao 1 co quan &
cAp trung wong. Ngoai ra, c6 72 Phong cong
ching thudc khu hanh chinh dai dién cho cac
cong chung vién trong cung khu hanh chinh.
Céc Phong cong chig cap khu hanh chinh
tap hop thanh 33 Hoi dong cong ching cip
ving. CSN gom c6 cac dai biéu dugc bau 4
nim mot 1an boi thanh vién ctua Hoi dong
khu vuc va cac cong chiing vién cia cac
phong cong chtrng trong khu vuc. Cac dai
biéu s& 1an luot dugc gia han mot nira sau 2
nam. Dai hoi dong CSN goém 7 thanh vién
do cac thanh vién ciia CSN bau ra theo
nhiém ky 2 nam'..
3. Cong chirng vién va té chirc nghé cong
ching & Y

Y 1a nudc theo hé thong cong chung La
tinh. Tinh dén hét nam 2018, tong sO cong
chimg vién dang hoat dong tai Y 1a 4.970
nguoi, trong d6 ¢6 3.242 nam va 1.728 ni'?,
65% cong chung vién ¢ do tudi tir 41 dén
653. O'Y, cong ching vién dugc coi 1a mot
cong chirc nha nude, nguoi co trach nhiém
bao vé quyén loi cac bén mot cach binh
dang. Cong chimg vién soan thao ching thur,
bao dam tinh an toan, hop 1€ va phai c6 trach
nhiém bdo quan, luu giltt nhitng chiing thu
néu trén'*. Pé tré thanh cong chimg vién,

g vién phai c6 kién thirc phap 1y chuyén
mon va trai qua mdt ky thi mo do Bo Tu
phép t6 chic’. Nha nudc kiém soat cong
chung vién thong qua hoat dong kiém tra
dinh ky ctia Cuc Thué (4 thang mot 1an) va
B0 Tu phap (2 ndm mot lan)'®. Hoi dong
cong ching quoc gia (CNN) 14 t6 chirc nghé
cong chung cap trung wong. Hbi dong duoc
bau 03 nim mot 1an boi tat ca cic cong
chung vién. Hoi dong tham gia vao cudc thi
tuyén cong chimg vién voi tu cach 13 to chic
lap danh sach cong chung vién dé Bo Tu
phap chon lam thanh vién ciia Uy ban gidam
sat cudc thi tuyén cong chung vién'”. Bén
canh do, trong co cAu cta to chic nghé cong
chimg ¢ Y con c¢6 92 Hoi dong cong chimg
cap quan. Hoi dong cong ching cép quén co
hai chtrc nang chinh d6 1a giam sat va ky luat
cac cong ching vién la thanh vién's,
4. Cong chirng vién va té chirc nghé cong
chirng & Anh

O Anh, nghé cong ching duoc coi la
nghé d3 ton tai lau doi nhét trong s cac nghé
nghiép lién quan dén phap 1y. Ngudn gbc
ctia nghé cong ching dugc cho 1a tir thoi La
M4, khi ma hau hét moi ngudi déu khong
biét ch& Vi vay, thuong nhan va cac nha
budn can ai d6 dé ghi lai nhiing gi ho da giao
két. Dé dap tmg nhu cau cta ngudi dan, cac
gi4o si dugc Gido hoang bo nhiém lam cong
chtng vién. Ké tir nam 1533, Tong giam
muc la nguoi thuce hién vai tro ndy thay cho
Gi4o Hoang". Hién nay, dugc sy uy quyén

Notaire, https://www.notaires.fr/en/trainings-jobs-notaires/n%C2%ADotaire, truy cap ngay 18/2/2020.

" The High Council of French Notariat, https://www.notaires.fr/en/notaire/bodies-representing-french-no-
taires/high-council-french-notariat, truy cap ngay 18/2/2020.
12 Statistiche di categoria, https://www.notariato.it/it/statistiche-di-categoria, truy cap ngay 18/2/2020.

3 Nhu trén.

15 Nhu trén.

Who is the notary, https://www.notariato.it/en/who-notary, truy cap ngay 18/2/2020.

Responsibilities of the notary, https://www.notariato.it/en/responsibilities-notary, truy cap ngay 18/2/2020.

17 Function of National Council of Notaries, https://www.notariato.it/en/functions, truy cép ngay 18/2/2020.
18 The district councils, https://www.notariato.it/en/district-councils, truy cap ngay 18/2/2020.

The Notary leaflet, https://www.thenotariessociety.org.uk/uploads/optimadmin/document/document/369/

The Notary leaflet - English 2019.pdf, truy cap ngay 18/2/2020.

N?HIEN Cl.:l'U
LAP PHAP

62

S6 10 (410) - T5/2020




ctia Tong giam muc, cong chimg vién duogc
bd nhiém boi ngudi ding dau Vian phong
Khoa (Master of the Faculties) dong thoi 1a
mot thim phan gido hoi thudc Tong giam
muc xu Canterbury (Gidm muyc trudng cua
Giao hoi Anh)*.

Trén thyc té & Anh, nhu cau vé cong
ching khong 16n, cong ching vién khong
tham gia vao cac giao dich tai san thong
thuong. Cong viéc chu yéu ciia cong ching
vién la chung thuc, chirng nhan, ky tén va
dong ddu vao van ban s& duoc str dung &
nudc ngoai?'. Chir ky va con dau cta cong
chung vién co tac dung chirng minh van ban
d6 da dugc ky hop 162, Bén canh do, cong
chiing vién con co the cung cép cac dich vu
hen quan dén tu van phap 1y nhu luét su tu
van, trir viéc dai dién than chu tai toa.

O Anh, mudn tré thanh cong ching
vién, rng ctr vién phai qua ba budc: dao tao
hoc thuat, thuc hanh va gia nhap. O bude
dao tao hoc thuat, cac ung vién phai hoan
thanh cac mon hoc lién quan dén phap luat
theo quy dinh?; giai doan thyc hanh kéo dai
trong 02 nam?*. Sau khi trng vién hoan thanh
cac budc néu trén, ung vién s€ dugc nguoi
dung dau Vian phong Khoa cong nhén la
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cong chimg vién®. Trong 02 nam hoac 3
nim dau thyc hanh nghé cong chimg, ung
vién thyc hanh nghé dudi dy giam sat cua
mot cong chung vién c6 kinh nghiém?. Quy
dinh vé tiéu chuan cong chimg vién nim
2017 x4c dinh cac diéu kién dé tro thanh
cong ching vién?’.

Té chirc nghé cong chimg & Anh 12 Hoi
cong chung vién Anh va xit Wales va Hoi
cong ching vién Scrivener. Ho1 cong ching
vién & Anh va xt Wales dugc thanh 1ap nam
1882 va hop nhit nim 1907, 1a t6 chic dai
dién khoang 770 trong tong s6 850 cong
ching vién dang hoat dong & Anh va xt
Wales?®. Hoi cong chung vién Anh va xu
Wales dong vai tro quan trong trong cong tac
phat trién chuyén mon, t6 chirc dao tao cong
ching vién, déng thoi 1a t6 chtc dai dién
qudc té clia cac cong ching vién.

Hoi cong ching vién Scrivener 1a hoi
nghé gin voi Cong ty Scriveners (Cong ty
cong ching vién thanh phd London). Py 1a
cong ty cong chung lau doi, thanh 1ap tu
nam 1373. Hoi cong chiing vién Scrivener
cling 14 thanh vién ctia Dién dan cong ching
vuong qudc Anh va Ireland, dong thoi 1a
thanh vién cta Lién minh cong ching quéc
té (U.LN.L) ké tir nam 1998.

20 Website ciia Hoi cong chirng vién & Anh va xr Wales, https://www.thenotariessociety.org.uk/pages/what-

is-a-notary, truy cap ngay 18/2/2020.
2L Nhu trén.

> Notary Public North London, https://www. notarypubhcnorthlondon co.uk/, truy cap ngay 18/2/2020.

23 Pidu 7, Quy dinh vé tiéu chuidn cong ching vién 2017 (Notaries (Qualification) Rules 2017,
http: Iwww. facultyoffice.org.uk/wp-content/uploads/2017/06/Notaries-Qualification-Rules-2017.pdf, truy

cap ngay 18/2/2020.

24

18/2/2020.

Becoming a notary, https://www.thenotariessociety.org.uk/pages/becoming-a-notary, truy cap ngay

2 Piédu 10, Quy dinh vé tiéu chuan cong chimg vién 2017, (Notaries (Qualification) Rules 2017,
http://www.facultyoffice.org.uk/wp-content/uploads/2017/06/Notaries-Qualification-Rules-2017.pdf, truy

cap ngay 18/2/2020.

%6 Piéu 4 quy dinh vé giai doan giam sat va dao tao sau khi dugc cong nhén 1a cong chirng vién, Notaries

(Post-admission  supervision and

traning) rules

2019, http://www.facultyoffice.org.uk/wp-

content/uploads/2019/06/Notaries-Post-Admission-Superivsion-and-Training-Rules-2019.pdf, truy céap

ngdy 10/3/2020.

27 Quy dinh vé tiéu chudn cong chimg vién 2017 (Notaries (Qualification) Rules 2017, http://www.faculty-

office.org.uk/wp-content/uploads/2017/06/Notaries-Qualification-Rules-2017.pdf, truy

10/3/2020.
28 Nhu trén.

cap ngay
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5. Két lun va khuyén nghi

Tt nhimg phén tich vé nghé cong
chung vién va t6 chirc nghe cong ching
vién or mot s6 nudc chau Au c6 thé rut ra
mot sd khuyén nghi cho Viét Nam trong
qua trinh xay duyng va hoan thién cac quy
dinh cua phép luat lién quan dén hoat dong
cong chung nhu sau: (1) cac cong ching
vién ciing nhu céc t6 chitc cong chimg &
cac nudce néu trén déu hoat dong trén co s&
tu hach toan chi tiéu va tu dam bao cho hoat
dong cua minh ma khong sur dung ngan

GOP Y QUY D!NH--- (Tiép theo trang 35)

d6c nhu mot chi dan cho nhitng ngudi méi
gia nhap thi truong thi nén quy dinh thém
Giam d6¢/Tong giam ddc phai 1a ngudi dai
dién theo phap luat.

Ngoai ra, Luat Doanh nghiép cling chua
dé cap dén cac kiéu Giam ddc khac nhau trén
thuc té. Theo Luat Cong ty cta Anh thi co
thé c6 Giam déc nup bong (shadow
director), Giam ddc thuc té (de facto
director), Giam dbc theo luat (de jure
director), Giam dbc diéu hanh (executive
director) va Giam déc du khuyét (alternate
director)'*. Giam dbc niip bong dugc hiéu 1a
nguodi ma nhitng quyét dinh, chi din cua
ngudi ndy ¢ hiéu lyc bude Giam ddc theo
ludt ctia cong ty phai lam theo. Giam ddc
nup bong phai chiu trach nhi¢m nhu Gidm
dbc theo luat'®. Trong thuc tién cua Viét
Nam hién nay, kiéu Giam ddc niip bong kha
nhiéu trong cac loai hinh doanh nghiép ma
chu thyc su 1a nguoi nudc ngoai nhung thué
nguoi Viet Nam ding ra thanh 1ap cong ty

sach nha nudc; (2) viéc dao tao cong chung
vién duoc td chic chit chg, khoa hoc, cong
chung vién phai trai qua cac budc tur dao
tao hoc thuét, trai qua ky thi cho dén qua
trinh tap su; (3) cac nude déu da thanh lap
céc to chire nghé nghiép ctia cong ching
vién. Cac to chirc nay chiu trach nhiém dai
dién cho cong ching vién, bao vé quyén loi
cho cong chung vién trong to chire, chiu
trach nhiém ban hanh Quy tic nghé nghiép,
bdi dudng, giam sat hoat dong ciia cac cong
ching vién B

tréch nhiém hitu han va kiém lam Gidm déc
cong ty nay. Vi vdy, thuc té di ting xay ra
truong hop Giam ddc dimg tén trén Gidy
ching nhan ding ky doanh nghiép b6 nhiém
chu s¢ hitu thyce su cia doanh nghiép lam
Téng giam ddc cong ty va trao quyén cho
Tong giam ddc cong ty quyét dinh moi van
dé trong cong ty, boi chii s hitu chi thich
lam Tong giam ddc khi tham gia vao céac
giao dich voi ddi tac bén ngoai. Van dé dat
ra la khi cong ty xay ra tranh chip hodc phai
chiu trach nhiém phép 1y thi Téng gidm déc -
chu s& hitu cong ty that su nay chiu trach
nhiém gi thi Luat Doanh nghiép Viét Nam
chua tién lugng téi. Tuy nhién, thyc tién
dang yéu cau cac nha lam luat phai quan tim
giai quyét van dé nay dé tranh tinh trang
Giam dc thi cir ky, doanh nghiép thi ctr chiu
trach nhiém. Tinh hudng nan giai qua thi
Giam dbc lam don xin nghi viéc 1a xong.
Hau qua 1a dbi tac, khach hang ciia cong ty
chiu thiét hai va co thé gy bat on xa hoi m

15 ACCA Approved (2015), Paper F4 Corporate and Business Law, BPP Learning Media Ltd, tr.234-235.

16 Muc 223 & 250.1 Luat Cong ty Anh 2006.
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