ISBN 1859 - 2953
http://lapphap.vn

LAPPHA

et e 4 &
. ‘fﬂ.’ Pk }‘ \ — o -ﬁ-»y-‘
: . o ) I i v »
: e T o h
'Y . ¥

% ¢
»
}‘ T

:
My

+ QUAN TR QUBC GIA TGT LA TIEN BE BE QUAN TRI KHGNG HOANG: PHAN TicH TU NG LUC
BOI PHO V{1 BAI DICH COVID-19 0 VIET NAM

< XU UGNG YET X TRUG TUYEN G HOA KY, SINGAPORE, TRUNG QUOC VA GOI MO CHO VIET AN
% TRACH NHIEM DAN SU CUA NEN TANG SO THEO LUAT MAU CUR VIEN LUAT CHAU AU VA NHUNG KHUYEN NGHI CHO VIET NAM



NGHIENCUU

LAPPHAP

VIEN NGHIEN CUU LAP PHAP THU@C UY BAN THUGNG VU QUAC HOI

Muc luc S0 19/2021

10

17

27

34

42

52

NHA NUG'C VA PHAP LUAT

Quan tri quéc gia tét |a tién dé d€ quan tri khing hoang:
Phan tich tir no luc ddi pho véi dai dich Covid-19 & Viét Nam

TS. Nguyén Vin Quan - PGS. TS. Vii Cong Giao
BAN VE DU’ AN LUAT
Ca quan lap phép, hanh phap, tu phap “ddng hanh” dé hién thuc

hda phuang thirc xét xr méi- xét xr truc tuyén trong béi canh
dai dich Covid-19

TS. D6 Dirc Hong Ha - ThS. Bui Thi Tam

Hoan thién Du thao Lut stra ddi, b6 sung mot sb diéu cla Ludt
S8 hiru tri tué vé trach nhiém clia cac nha cung cdp dich vu trung
gian phU hgp véi cac hiép dinh thudgng mai tu’ do thé hé mdi

TS. Nguyén Bich Thao
CHINH SACH
Tac hai ctia d6 udng c6 dudng doi vdi surc khoe
TS. Hoang Thi My Hanh
THUC TIEN PHAP LUAT

Budc thuc hién bién phap khic phuc tinh trang 6 nhiém moi
truGng trong phap luat xtr phat vi pham hanh chinh

TS. Cao Vii Minh
KINH NGHIEM QUOC TE

Trach nhiém dan su’ clia nén tang s& theo Ludt mau clia
Vién Luéat chau Au va nhiing khuyén nghi cho Viét Nam
TS. P6 Giang Nam
Xu huéng xét x{r truc tuyén & Hoa Ky, Singapore, Trung
Quac va ggi md cho Viét Nam
ThS. V6 Minh Ky - ThS. Nguyén Phuong Anh

http://lapphap.vn

LAPPHAP 2

VIEN NGHIEN CUU LAP PHAP THUGC UY BAN THUGNG VU QUGC HOI

& QUAN TR QUGG Gl TT LA I BE N TR KNG HOANG: PHAN T TS LG

001 PHO VI DAY DICH COMD-19 8 VIET AW @
‘o UHUONG 1T TR TOVEN GO, SNGAPORETHUNS 351 00 W VT N
& TRACH NEW DN 58 NN A SGTED L0AT ekl cil LT O AV NHONG KRUTEN NGk CHO T NAM

HOI DONG BIEN TAP:

TS. Nguyén Vén Hién (Chu tich)
TS. Nguyen Van Giau

PGS. TS. Nguyén Thanh Hai
PGS. TS. binh Van Nha

TS. Nguyén Van Luat

TS. L& Hai Budng

TS. Lugng Minh Tuan (Thu ky)
PGS. TS. Vii Cong Giao

PGS. TS. Ngb Huy Cuong

PGS. TS. Vii Hong Anh

PHO TGNG BIEN TAP PHU TRACH:
TS. LUGNG MINH TUAN

TRU S0:

35 NGO QUYEN - HOAN KIEM - HA NOI.
DT: 0243.2121204/0243.2121206

FAX: 0243.2121201

Email: nclp@quochoi.vn

Website: http://lapphap.vn

THIET KE:
TA ANH, HOANG TUAN

GIAY PHEP XUAT BAN:
S6 438/GP-BTTTT NGAY 29-10-2013
CUABOQ THONG TIN VA TRUYEN THONG

PHAT HANH - QUANG CAO
HA NOI: 0243.2121202

TAI KHOAN:

0991000023097

VIEN NGHIEN CUU LAP PHAP

NGAN HANG THUONG MAI CO PHAN
NGOAI THUGNG VIET NAM
(VIETCOMBANK), CHI NHANH TAY HO

MA SO THUE: 0104003894

IN TAI NHA MAY IN BO QUOC PHONG

~
GlA: 25.000 DONG
Anh bia: Nha hat Cao Van L3u tinh Bac Liéu
Anh: ST



STUDIES -

INSTITUTE FOR LEGISLATIVE STUDIES UNDER THE STANDING COMMITTEE OF THE NATIONAL ASSEMBLY OF THE S.R. VIETNAM

10

17

27

34

42

52

Legis No 19/2021

STATE AND LAW

Good National Governance as a Fundamental Ground for Crisis
Management: Analysis from the Response to the Covid-19
Pandemic in Vietnam

Dr. Nguyen Van Quan - Prof. Dr. Vu Cong Giao
DISCUSSION OF BILLS

Legislative Body, Executive Body and Judicial One
"accompanying" for Realization of New Method of Adjudication
- Remote Hearing in Context of the Covid-19 Pandemic.

Dr. Do Duc Hong Ha - Dr. Bui Thi Tam

Improvement of the Bill of Law amending a number of Articles
of the Law on Intellectual Property regarding the Liability of
Intermediary Service Providers under New Generation Free
Trade Agreements

Dr. Nguyen Bich Thao
POLICY

Negative Effects of Sugar-sweetened Beverages on Health
Dr. Hoang Thi My Hanh

LEGAL PRACTICE

The Enforcement of Remedy Measures for Environmental
Pollution under the Law on Sanction of Administrative Violations

Dr. Cao Vu Minh
FOREIGN EXPERIENCE

Civil Liability of Online Platforms under the Soft Law of the
European Law Institute and Recommendations for Vietnam

Dr. Do Giang Nam

Orientation of Remote Hearing in the United State of
America, Singapore, China and Suggestions for Vietnam

LLM. Vo Minh Ky - LLM. Nguyen Phuong Anh

m
LAPPHAP‘

VIEN NGHIEN GUU LAP PHAP THUQC GY BAN THUGNG vy QUGG HOI

STGAPORE, TRON UG A1 4 A0 VT

[yl TIEN G
o N A 60 50T LT A NG 0O T

EDITORIAL BOARD:

Dr. Nguyen Van Hien (Chairman)
Dr. Nguyen Van Giau

Prof. Dr. Nguyen Thanh Hai
Prof. Dr. Dinh Van Nha

Dr. Nguyen Van Luat

Dr. Le Hai Duong

Dr. Luong Minh Tuan (Secretary)
Prof. Dr. Vu Cong Giao

Prof. Dr. Ngo Huy Cuong

Prof. Dr. Vu Hong Anh

CHIEF EDITOR IN CHARGE:
Dr. LUONG MINH TUAN

OFFICE:

35 NGO QUYEN - HOAN KIEM - HANOI.
DT:0243.2121204/0243.2121206
FAX:0243.2121201

Email: nclp@quochoi.vn

Website: http://lapphap.vn

DESIGN:
TA ANH, HOANG TUAN

LICENSE OF PUBLISHMENT:

N° 438/GP-BTTTT DATE 29-10-2013
MINISTRY OF INFORMATION
AND COMMUNICATION

DISTRIBUTION
HA NOI: 0243.2121202

ACCOUNT NUMBER:

0991000023097

THE INSTITUTE FOR LEGISLATIVE STUDIES
JOINT STOCK COMMERCIAL BANK FOR
FOREIGN TRADE OF VIETNAM
(VIETCOMBANK).

TAX CODE: 0104003894

PRINTED BY

price: 25.000VND



NHA NUGC VA PHAP LUAT

QUAN TRI QUOC GIA TOT LA TIEN BE BE QUAN TRI KHUNG HOANG:

PHAN TiCH TU NG LUC BOI PHO V1 BAI DICH COVID-19 § VIET NAM

Nguyén Van Quan*
Vi Cong Giao**

*TS. Khoa Ludt Bai hoc Quéc gia Ha N6i

**PGS. TS. Khoa Ludt Bai hoc Quéc gia Ha Noi

Théng tin bai viét:

Tuwr khoa: Quan tri khung hoang,
quan trl quoc gia tot tinh trang
khén cap, Covid-19, Viét Nam.

Lich sir bai viet:

Nhan bai :27/9/2021
Bién tap :02/10/2021
Duyét bai :03/10/2021

Article Infomation:

Keywords: Crisis management;
good national governance; state
emergency; Covid-19, Vietnam

Article History:

Received : 27 Sep. 2021
Edited 102 Oct. 2021
Approved : 03 Oct. 2021

Tém tit:

Quén tri khing hoang 1a mot phan quan trong cua quén tri qudc gia. Hleu qua
xtr Iy khing hoang phan anh trinh d6 quan 1y qudc gia cia mot chinh quyén. Dai
dich Covid-19 da anh huong dén moi linh vue, moi ngoc ngach cua xa hoi va moi
cép quan tri. Pai dich d4 1am ndi 1én nhiing thach thirc déi voi quan tri qudc gia
& moi nudc, nhung ciing cung cip nhitng bai hoc kinh nghiém quy bau dé xir Iy
hiéu qua céc cudc khung hoang trong twong lai. Trong pham vi bai viét ndy, cac
tac gia sir dung 1y thuyét v& quén tri nha nude tot (good governance) dé phan tich
nhiing thanh cong va han ché ciia Viét Nam trong cudc chién chéng lai Covid-19
ké tir ddu nam 2020 cho dén nay.

Abstract: Crisis management is a fundamental element of national governance.
The effectiveness of crisis management reflects the level of national management
of an administration. The Covid-19 pandemic has affected every field, every
aspect of society and all levels of governance. The pandemic has highlighted
challenges to national governance in every country. Also, it has provided valuable
lessons for effectively handling future crises. Within the scope of this article, the
authors use the theory of good governance to analyze the successes and also
shortcomings of Vietnam in the fight against Covid-19 since early 2020.

Quén tri khing hoang 1a mot phan cua
co ché quan tri qudc gia nham ddi pho véi
nhiing tinh hudng thay d6i dot ngot ma doi
héi phai thue thi nhitng bién phap cip bach,
bat thuong dé giai quyét ngay lap tic nhimng
vén dé dat ra. Dai dich Covid-19 1a mot tinh
huéng dién hinh thir thach co ché quan tri
khiing hoang cuia tit ca cac qudc gia trén thé
gioi, trong d6 c6 Viét Nam.

O Viét Nam, ngay tir khi Covid-19 bung
phat vao dau nam 2020, Chinh phu da thuc
thi nhiéu bién phap cap bach dé kiém soat
dai dich. Nhiing bién phap do Chinh phu

thuc hién da mang lai két qua khong thé phu
nhan trong thuc té, song dong thoi ciing gay
ra nhitng tranh ludn nhét dinh vé tinh hop
hién, tinh can xtng, tinh kip thoi, tinh cong
khai, minh bach . trc 1a nhiing yéu ciu cua
quan tri quoc gla t6t. Nhu’ng van de do lai
nbi 1én mot 1an nira, thé hién sau sic hon
ké tir thang 6/2021, khi bién ching Delta da
khién cho Viét Nam gap nhiing kho khan rat
16n trong viéc kiém soat dich va bao dam
tinh mang, cudc séng cho nguoi dan ciing
nhu su 6n dinh cta nén kinh té. Mot cau hoi
16n dit ra d6 1a: phai chiang hiéu qua d6i pho
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vo1 dai dich Covid-19 cua Viét Nam sé cao
hon néu cic quy tic ciia quan tri qudc gia
t6t duoc cha ¥ ap dung trong qua trinh nay?
1. Thanh cong cia Viét Nam trong quan
tri khiing hoang ¢ giai doan dau, nhin tir
goc dd quan trij tot

Cach thirc chdng lai dai dich Covid-19
cua Viét Nam dugc xem 1a mo6 hinh chi phi
thép va dat dugc nhiéu thanh céng trong
sudt nam 2020. So véi cac qudc gia trong
khu vuc chau A nhu Pai Loan, Han Quoc
Singapore, Viét Nam khong c6 nguon luc
16n dé thuc hién xét nghiém hang loat, nén
dd wu tién truy vét, cach ly tip trung mot
cach nghiém ngit ciing nhu thiét 1ap cac
diém kiém soét chat ché tai cac cira khau.
Vi cach 1am nay, trong sudt ndm 2020 va
nhing thang dau nam 2021, Viét Nam da
thanh cong trong kiém soat dich bénh véi
ty 1¢ 1ay nhidm va tir vong rét thap, cho du
c6 toi 1.300 km duong bién gidi trén bo
v6i Trung Qudc va hang nghin km dudng
bién gidi trén b véi Lao va Campuchia.
Vé kinh té, Viét Nam van duy tri dugc murc
tang trudng dang khich 1€ trong nam 2020
trong khi ca thé giéi phai déi mat voi suy
thoai va tri tré.

C6 nhidu nghién ciru chi ra nhiing
nguyén nhan dan dén thanh coéng ciia Viét
Nam trong giai doan nay?. Trudc hét, chinh
quyén di hanh dong mot cach nhanh chong
sau khi c6 nhirng thong tin va bao cao dau
tién vé dich bénh tai Vi Han. Bién gi6i
v6i Trung Qudc duge siét chat va cach ly
tap trung dugc &p dung cho nhiing nguoi
bi nghi nhiém do tiép xtic v6i cac ca bénh.
Chinh quyén ciing di thuc hién chinh sach

"' Chi Nguyen Thi Yen et al.,
100132.

tuyén truyén va cung cap thong tin mot cach
chinh xac cho nguoi dan vé sy nguy hiém
ctia Covid-19. Pay 1a mét trong nhitng yéu
t6 quan trong hang dau trong xir 1y khung
hoang. N6 1a mot chi du thé hién su kip
thot, hi€u qua - mot trong nhirng dac trung
clia quan tri nha nudc tot - & Viét Nam trong
thoi ky dau.

Thanh cong ciia Viét Nam con dén tir hé
thong y té cong cong duoc xay dung, quan
Iy va van hanh kha tot, dya trén viéc phong,
ngu:a chu khong phai diéu tri t6n kém. Hé
théng y té nay cling da tich luy nhiéu kinh
nghiém trong phong chéng hoéi chimg ho
hap cap tinh ning (SRAS), cim A/H5N1.....
Tat ca phu hop voi diéu kién kinh té ciia dat
nude, vi thé day ciing 1a mot minh ching
clia quan tri tot (dic trung vé tinh hiéu qua).
Thém vao do, cac bi¢n phap phong ngira
nghiém ngit duoc dp dung mot cach triét dé
ma khong gap tré ngai hay phan doi tir phia
xa hdi. Méc du, cac bién phap phong, chéng
dich c6 anh hlI(mg 16n dén cac quyén, tu do
ca nhan, nhung dé bao vé loi ich cong dong,
da sb nguoi dan chap nhan hi sinh nhitng tw do
ca nhan nhu quyén di lai, cu trd, hdi hop, tham
chi trao dir liu c4 nhan cho Nha nudc quan ly
nhu viéc ap dung cac bién phéap “truy vét qua
smartphone”, cong bd danh tinh ciia nhimg
nguoi thude dién F1, FO mét cach cong khai...
2. Nhitng han ché trong chinh sich
phong, chéng dich Covid-19 tai Viét Nam

L1. Sw chim tré trong chién lwgc
vaccine

Tur thang 6/2021, s6 lwong lay nhiém &
Viét Nam gia tang vuot tam kiém soat, voi
ty 1& tir vong vao muc cao cua thé gidi. Mot

Vietnam's success story against COVID-19, Public Health in Practice 2 (2021)

2 Ha-Linh Quach et al., Successful containment of a flight-imported COVID-19 outbreak through extensive
contact tracing, systematic testing and mandatory quarantine: Lessons from Vietnam, Travel Medicine and
Infectious DiseaseVolume 42, July—August 2021; Chi Nguyen Thi Yen et al., Vietnam s success story against

COVID-19, Public Health in Practice 2 (2021) 100132.
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s tac gia cho rang nhimg kho khan ciia Viét
Nam trong viéc ddi ph6 voi lan song thi hai
cua dai dich Covid xuét phat tir chinh thanh
cong cua Viét Nam trong giai doan dau tién®.
Theo d6, thanh cong véi cach phong, chong
dich bénh truyén théng 1a truy vét, cach
ly, phong toda duong nhu lam nhitng nguoi
hoach dinh chinh sach cia Viét Nam qua ty
tin vao chién lugc nay - mot chién lugc vén
d& bi pha san boi bién chiing Delta. Vi ty 16
lay nhiém thap cho dén thang 6/2021, Viét
Nam khong budc phai tim dén vaccine bang
moi cach nhu cac nudc phuong Tay. Du da
ky két mot s6 hop dong nhé mua vaccine,
nhung do ty 18 nhidm thap trong khi ngudn
vaccine khan hiém trong giai doan déu, Viét
Nam khong phai 1a khach hang dugc uu tién
giao hang cia cac hang san xuat vaccine cling
nhu céc co ché tai trg vaccine (COVAX).
Nhitng kho khan cua Viét Nam trong
giai doan gin ddy trong cudc chién chong
Covid-19 chu yéu xuat phat tir chién lugc
vaccine quéa cham tré. V& phuong dién quan
tri quoc gia, day 1a mot chi dau cho thdy su
thiéu kip thoi trong quan Iy vi mo. Cu thé,
dudng nhu cho dén thang 6/2021, Viét Nam
chua c6 y dinh thyc hién chién luge tiém
ching toan dan. Hé thong luu trit am séu
(-400 C dén -800C) cho loai vaccine Pfizer
hau nhu khong ton tai. Cho dén thang 1/2021,
tai Viét Nam chi c6 mot vai kho lanh ¢ kha
nang luu trlt 14u dai loai vaccine nay. Nhung

NHA NUGC VA PHAP LUAT

cac kho lanh d6 khong do Nha nudc quan
Iy ma thugc vé doanh nghiép tu nhan* (hé
thong tiém ching VNVC) véi quy mé luu trix
3 triéu lidu vaccine. Téi thang 6/2021, Viét
Nam méi ky két hop dong dau tién dé mua
vaccine Pfizer v6i 31 triéu liéu’. Tuy nhién,
B0 Y té ¢6 vé nhu chua chuan bi cho viéc sir
dung loai vaccine nay tai Viét Nam nén khong
tién hanh mua sim hé thong luu trix phu hop,
budc Chinh phu phai nho téi sy trg gitp cua
Co quan vién tro My (USAID) dé xin vién
trg 77 ti lanh Am sau®. S tu lanh chuyén
dung nay dugc khong quan My chuyén sang
Viét Nam vao cubi thang 8. Nhung trén thyc
té, loai tu lanh chuyén dung nay da dugc st
dung va ban kha phd bién tai Viét Nam trudc
d6 (cac nhan hi¢u Binder cua Puc, Froilabo
cua Phap... dung cho cac phong thi nghiém
cong ngh¢ sinh hoc véi gia khoang 300-400
triéu dong/ta). Su thiéu chudn bi v& mat
logistic nay cho thy sy yéu kém vé quan tri
trong linh vuc y té.

S luong 30 tri¢u lidu vaccine Astra
Zeneca trong hop dong dau tién cua Viét
Nam véi hing san xuit Anh-Thuy Dién thuc
chat 14 hop ddng ciia VNVC da ky két véi
muc dich sir dung dé kinh doanh. Tuy nhién,
trong bdi canh dich bung phat, cong ty nay
d3 nhuong lai cho Nha nudc véi gia goc.
Thuc té d6 cang cho thiy su thiéu chuan bi
va thiéu tim nhin ciia co quan quan 1y nha
nudc vé y té. Vi sy chdm tré nay ma dén

3 Alex Jingwei He, Yuda Shi et Hongdou Liu, “Crisis governance, Chinese style: Distinctive features of Chi-
na’s reponse to the Covid-19 pandemic”, Policy Design and Practice, 30 juillet 2020, p.6.

3Le Vinh Trien, Kris Hartley, Vietnam Lost Public Buy-in. Its COVID-19 StrugglesFollowed, The Diplomat,
01 septembre 2021. Source:https://thediplomat.com/2021/09/vietnam-lost-public-buy-in-its-covid-19-strug-
gles-followed/, truy cap ngay 5/9/2021.

4 https://moh.gov.vn/tin-lien-quan/-/asset_publisher/vjYyM709aWnX/content/viet-nam-co-kho-sieu-lanh-au-tien-
u-ieu-kien-nhap-vac-xin-covid-19.

5 https://dangcongsan.vn/phat-huy-thanh-tuu-y-te-trong-cham-soc-suc-khoe-nhan-dan/tin-tuc/khan-truong-dam-
phan-mua-31-trieu-lieu-vac-xin-cua-pfizer-580845.html

¢ https://vietnamnet.vn/vn/the-gioi/viet-nam-va-the-gioi/khong-quan-my-van-chuyen-77-tu-dong-tru-vac-xin-den-
viet-nam-764654.html, truy cép ngay 5/9/2021.
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thang 9/2021, da s6 vaccine duoc su dung
& Viét Nam dé tiém chung déu dén tir ngudn
vién tro truc tiép (Nhat, Trung Quéc. ..) hoac
qua co ché COVAX. Sé lugng vaccine tir
ngudn mua thuong mai chiém ty 16 thap.
1.2. Bit cdp vé chinh sdch tiém chiing
Trong tinh trang thiéu vaccine nhung
chinh sach tiém chung ctia Vi¢t Nam lai cho
thy sy yéu kém & khau thyc thi. Chinh phu
du kién hoan thanh tiém ching cho da sé
ngudi dan vao cubi nim 2021 dé dat mién
dich cong dong, nhung do ngudn vaccine
c6 han, Bo Y té da ap dung chinh sach
tiém chung theo thu ty uvu tién. Theo cac
s6 liéu cong bd cong khai, da sd nguoi chét
vi Covid & Viét Nam thudc do tudi trén 50
va tuyét dai da s6 chua duoc tiém vaccine.
Trong khi cac qudc gia khac da tién hanh va
ban than WHO d4 khuyén nghi vu tién tiém
chung trudc tién cho nhiing nguoi gia va
¢6 bénh nén thi 02 nhém dbi tugng nay hau
nhu khong duge tiém ching tai Viét Nam
cho dén khi dich ving phat tai cac tinh mién
Nam. Ho cling chi thugc nhém dbi tuong uu
tién tht 05 trong danh muc do Quyét dinh

sO 1467/QD-BYT ngay 05/3/2021 ciia Bo
Y t&". Thém vao d6, nhidu ngudi 16n tudi
(chua phai trén 65 tubi) di kham sang loc
da bi tir chdi vi Iy do huyét 4p cao, trong
khi trén thé gii huyét 4p cao khong phai
1a Iy do dé bj tir chdi tiém chung, trai lai
cac chuyén gia di khuyén nghi wu tién tiém
chung cho nhimng ngudi c6 van dé& vé tim
mach, huyét ap. Vay ma ¢ Viét Nam, chi
dén gan day Bo Y t& méi bo quy dinh do
huyét ap trude khi tiém chung — hanh dong
di mudn mang nhung 1 moét quyét dinh
phu hop.

Nhan thdy bat cap cua Quyét dinh sb
1467 ciia BO Y té vé tht ty uu tién tiém
chung, ngay 31/7/2021, Thanh phd H6 Chi
Minh d3 ra Cong vin sb 2552/BCD diéu
chinh K¢é hoach tiém vic xin Covid-19 dot 5
tai dia phuong nay®. Theo d6, Thanh phd uu
tién tiém ching cho ngudi trén 65 tudi va co
bénh nén. Pay ciing 1a mot quyét dinh dung
dan nhung céi gia phai tra 1a rat 16n, vi d6 c6
thé xem 1a nguyén nhan co ban din dén hon
10.000 ca tir vong tai TP. H Chi Minh dén
ngay 10/9/2021. Tai Ha Noi ciing chi bat dau

7 Xem: https://vncdc.gov.vn/mediacenter/media/files/1012/03-2021/384 1616117877 7346054007566193.pdf, truy

cap ngay 20/8/2021.

§ https://luatvietnam.vn/y-te/cong-van-2552-bcd-ban-chi-dao-phong-chong-dich-covid-19-thanh-pho-ho-chi-minh-

206640-d2.html, truy cap ngay 05/9/2021.

Phén b8 ca méc Covid-19 theo nhém tuéi, giGi (n = 74.652)

Nhom tudi

Phan bé tir vong do Covid-19 theo nhém tudi, giéi (n = 2.682)
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T
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Ty 1& ca méc Covid-19 (%)
Ngubn: Tiéu ban didu trj - BCBQG PCD COVID-19, 8-8-2021

Ty Ié ca tir vong (%)
Ngudn: Tiéu ban didu tri - BCBQG PCD COVID-19, 8-8-2021

Nguon: Tiéu ban diéu tri, Ban chi dao quoc gia phong chong dich Covid-19, ngay 8/8/2021.
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chinh sach vu tién tiém chung cho nguoi 16n
tudi va bénh nén’ ké tir dau thang 9.

Tom lai, c6 thé thdy chinh sach tiém
chung thiéu hop 1y ctia B Y té 1a mot trong
nhitng nguyén nhan din dén ty 18 tir vong/
téng s6 ca bénh Covid cua Viét Nam cao
hon mirc trung binh cta thé gidi (2,5% so
voi 2,1%)".

Ngoai ra, su lam quyén va sai 1éch trong
thuc thi chinh sach tiém ching van con dién
ra, duoc thé hién dudi nhiéu hinh thie khac
nhau. Vi dy, chinh quyén dia phuong mot
s6 noi dd ra van ban phan vaccine Pfizer
cho lanh dao va cyu quan chirc, danh nhirng
loai con lai cho nguoi dan''. Hay c¢6 nhiing
vu viée ti€ém vaccine “nh¢ 6ng ngoai”, “ong
anh”.. hodc can by phuong uu tién tiém cho
ngudi than tai Ha Noi.... TAt ca gy buc
xuc trong du luan va lam suy yéu long tin
ctia ngudi dan ddi voi Nha nude.

3. Panh gia nhirng han ché trong phong,
chong Covid-19 ¢ Viét Nam duéi goc do
quin tri qudc gia tot

Quan tri tot (good governance — hay
quén tri qubc gia tét/quan tri nha nudc tot)
12 mot tap hop nhirng tiéu chi vé& quan Iy xa
hoi nham huéng dén muc tiéu thic day, bao
dam sy phat trién hai hoa, bén virng cua mot
qudc gia'?. Co6 thé khang dinh quan trj tot
khong phai 1a mgt phuong thirc hay moé hinh
td chure, hoat dong cua mot nha nudc hay
mot hé thong chinh tri, ma 1a cac nguyén tic
dinh hudéng cho viéc thiét ké va van hanh
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bd may nha nudc hodc hé théng chinh tri
do". Cac dac trung chinh cua quan tri
t6t bao gdm'S: Su tham gia (participatory)
ciia nguoi dan, dinh hudéng dong thuin
(consensus oriented), trach nhiém giai trinh
(accountable), su minh bach (transparent),
su kip thoi (responsive), tinh hiéu luc
(effective), tinh hi¢u qua (efficient), tinh
binh ding va khong loai trir chii thé nao
(equitable and inclusive) va tuan thu phap
quyén (follows the rule of law)'®.

Khiing hoang y té toan cau do Covid-19
gay ra cho thay nhirng 16 hdng va su yéu kém
trong quan tri rii ro ¢ tim quéc gia ciing nhu
quéc té. Cude chién chdng Covid-19 cho
thy 1 rang tim quan trong clia quan tri tot
trong mot thé gidi toan cau hoa va két ndi
v6i nhau. Pai dich ciing ching t6 rang, cach
tiép can hién nay vé quan tri y té, quan tri
khung hoang toan cau di thiy bai. Dé thoat
khoi dai dich nay, doi hoi phai ting cuong
hop tac va phdi hop quéc té. O goc d6 qudc
gia, néu 4p dung diing dan céac thanh t6 cta
quan tri tdt thi s& han ché dugc nhiing thiét
hai do dich bénh gay ra, diéu ma Viét Nam
da 1am dugc trong giai doan dau.

Covid-19 trong thuc té da trd thanh phép
thir d6i voi quan tri qudc gia & moi nudc,
trong d6 co6 Viét Nam. Dai dich da lam 10
ra nhiéu bat cap ¢ Viét Nam, xét trén nhiéu
tiéu chi ciia quan tri nha nudc tot, ma co thé
khai quat nhu sau:

9 Cong van s6 13827/SYT-NVY. Xem: Tiép tuc trién khai tiém ching vic xin COVID-19 trén dia ban thanh

phé Ha Nai dot 12, truy cap ngay 05/9/2021.

10 https://moh.gov.vn/tin-lien-quan/-/asset_publisher/vjYyM709aWnX/content/ngay-11-9-co-11-932-ca-mac-
covid-19-it-hon-hom-qua-gan-1-400-ca, truy cap ngay 10/9/2021.

1 K¢ hoach tiém ching 5967/KH-SYT ngay 24 thang 7 nim 2021 ctia So' Y té Pong Nai.

12Vii Cong Giao, Mot s6 vin dé Iy ludn vé quan tri tot, trong cudn “Quan tri tot: Ly luan va thuc tién”,

13Vii Cong Giao, Mot s6 vin dé Iy ludn vé quan tri tor, tai liéu da dan.

14 Trong mot sb tai liéu goi 1a cac nguyén tic (principles) ciia quan tri tot.

15 Xem Vii Cong Giao, Mot s6 van d& 1y luan vé& quan tri tot, tai liéu da dan.

16 United Nations Economic and Social Commission for Asia and the Pacific, What is Good Governance?, tai
https://www.unescap.org/sites/default/files/good-governance.pdf .
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- Lién quan dén ung dung khoa hoc k¥
thuét, mic du Chinh phu tir 1au da tuyén bd
thac day chuyén doi s6 va sé& dua cac thanh
tyu cua cong nghé thong tin vao ho trg cong
tac phong, chdng dich Covid-19. Tuy nhién,
do quan tri yéu kém va khong c6 dau mdi
nén chi riéng viéc khai bao y té dién t hién
¢6 nhiéu ung dung khac nhau. Mdi nganh
(y té, cong an, thong tin truyén thong...) lai
xdy dung mot ing dung riéng. Du c¢6 nhiéu
phan mém khai bao khac nhau, nhung mdi
khi phat hién truy vét cac ca FO, F1 da sir
dung cac phuong tién giao thong (tau xe,
hang khong), chinh quyén lai phai ra thong
bao tim kiém trén cac phuong tién thong tin
dai ching. Nhu vdy, ching cé thé théy o
day tiéu chi hi¢u qua va kip thoi cia quan
trj t6t d khong dugce quan tam.

- Xét trén tiéu chi vé sy tham gia, thé
hién qua viéc huy dong hé thong y té tu
nhan, cac hoi doan x4 hoi hd tro chdng dich,
& TP. H6 Chi Minh, h¢ thong y té tu nhan
trong giai doan dau bung phét dich hau nhu
khong dugc st dung va khai thac, trong khi
hé thong bénh vién cong lai qua tai. Nhiéu
cong viéc cac hoi doan hoan toan co thé
ganh vac nhung chua duoc chinh quyén huy
dong, st dung mot cach hop ly. Vai tro cia
khéi tu nhan ciing chua duoc dénh gia dung
muc. Vi dy, khi bung phat dai dich, chinh
quyén cAm shipper va st dung luc luong
quan doi dé mua hang gitip cho ngudi dan,
nhung thyc té dd nhanh chong cho thay giai
phap nay khong hi¢u qua, va vi vay lai phai
khoi phuc lai vai trd cia doi ngii shipper
cong nghé.

- Xét vé tiéu chi trach nhiém giai trinh
va sy minh bach, nhu da phan tich, chinh
sach mua sdm, chuén bi kho bii bao quan
va phan bd vaccine cua BO Y té boc 16 nhiéu
bat cap. Co vé nhu B9 Y té hanh dong ma
khong c6 su tham gia cua cac chuyén gia
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gidi vé dich té hoc, cling nhu it tham khéao
kinh nghiém quéc té. Vi du, & Ha Noi, cac
bénh vién trung wong duoc phan bd rat
nhiéu vaccine dé tiém, trong khi ning luc
c¢6 han, dan dén s luong nguoi tap trung
cho doi tiém vaccine tai cac co sé nay ludn
dong duc, nguy co lay nhiém rat cao. Viéc
ung dung cong nghé thong tin vao viéc hen,
xép lich tiém chung hau nhu khong duoc
chu trong, du kinh nghiém cta cac qudc gia
khac c6 rat nhiéu.

- Nhin tir tiéu chi vé tinh hiéu qua, viéc
cap gidy di duong & Ha Noi 1a dién hinh cta
su thiéu hiéu qua trong quan tri nha nudc.
Ké tir thang 8 dén nay, chinh quyén thanh
phd di co 4 - 5 1an thay dbi quy dinh vé gidy
di duong, mdi lan thay doi lai khac nhau.
Trong khi Viét Nam c6 1,5 nam dé chuan bi
cho cac tinh hudng nay nhung dudng nhu
c4c co quan chirc ning van khong xay dung
dugc céac kich ban hgp ly. Céac thanh tyu
cong nghé 4.0, ma co thé thay thé cho viéc
cap gidy di duong kiéu thu coéng, hau nhu
da khong dugc str dung. Chinh sach gidy
ching nhan xét nghiém cling 1a mgt minh
chimg cho su thiéu hiéu qua trong quan tri.
Thuc té cho théy, viéc ching nhan dm tinh
khong c6 nghia 1a khong lay nhiém (do do
tré vé thoi gian, dJ tin cdy cua test nhanh...),
ma gy ra nhiéu phién ha cho nguoi dan va
doanh nghiép.

- Xét vé tiéu chi phap quyén va hiéu lyc,
viéc quan tr1 khung hoang ngay tur khi xay
ra dai dich dau nim 2020 di cho boc 10
su thiéu déng b0, théng nhat va khoa hoc,
nhung cho dén nay van chua dugc khic
phuc hi¢u qua. Vé mit phap luat, cac co
quan hanh chinh timg cip phai cin clr vao
su chi dao cua Chinh phu va Thu tuéng dé
t6 chirc thuc hién cac bién phap, giai phap
do Trung uong ban hanh. Chinh quyén dia
phuong cé thé ban hanh cic van ban phap



quy vé nhitng bién phap cu thé ¢ dia ban
minh nhung khong duoc trai véi cac quy
dinh cua cap trung wong. Tuy nhién, trong
thuc té, quy tic nay da bi vi pham ngay tir
dau cudc chién chong dich va kéo dai cho
dén gin day, dic biét trong van dé giao
thong, lvu thong hang hoa. Tinh trang moi
tinh quy dinh viéc kiém soat dich theo mot
kiéu va theo hudng gay kho khin cho doanh
nghiép va ngudi dan kha pho bién. Van dé
la cac bién phap ap dung thuong c6 hiéu
luc thép, vi du nhu dong cho dan sinh, cho
truyén thong, cap shlpper . sau mot thoi
glan ap dung thiy su bat cap va lai phai stra.
Vé vén dé nay, clng can thdy c6 su han ché
nhat dinh cta ca cap trung wong, thé hién
qua nhitng chi dao chua du 16 rang, cu thé,
khién cho & dia phuong khé ap dung hoic
ap dung khong déng bd. Vi dy, van ban chi
dao chung ¢ cap trung wong chi cho phép
luu thong hang hoa thiét yéu trong dai dich
da dan dén viéc mot vi Pho chu tich UBND
phuong ¢ Nha Trang cho rang banh my
khong thudc vao hang hoa thiét yeu Dén
luc d6, mot loat co quan cong quyén mai
gidt minh vao cudc giai thich thé nao 1a
hang hoa thiét yéu.

4. Mt s6 két luan

Pai dich Covid-19 la mot thach thic
toan cau, thir thach nang luc quan tri cua
moi qudc gia, trong d6 c6 Viét Nam. Quan
tri dai dich thé hién rd nhat nang lyc quan
tri qudc gia, doi hoi phai ap dung nhiing
nguyén tic ctia quan tri qudc gia tot méi co
thé thanh cong.

6] Vigt Nam, nhing pham chat cta quan
tri quoc gia tot da thé hién trong thoi ky dau
chong dich, mot cach ngau nhién hon 1a chu
y. Piéu d6 1a boi bén canh nhimg yéu tb cua
quan tri quoc gia tot, & thoi ky dau dong
th0’1 cling ton tai nhimng yéu t6 cua quan tri
quéc gia kém, chang han nhu su thiéu dong
bo, théng nhat trong mot s6 hoat dong, va
dic biét 1a viéc bo qua nhitng quy dinh vé
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cong bd va sir dung cac bién phap dé dbi
pho véi tinh trang khan cip ma da dugc quy
dinh trong Hién phap va nhiéu luat chuyén
nganh. Nhiing han ché d6 duogc khoa 1ap boi
thanh cong trong viéc kiém ché dich, nhung
n6 khong hé mat di ma sé con dé lai nhiing
tién 1& xau cho quan tri quéc gia vé lau dai.

O giai doan sau (tir thang 6-2021 dén
nay), nhing han ché trong phong, chéng dich
Covid-19 boc 16 nhiéu va da dang hon, thé
hién trén hau hét cac khia canh cua quan trj
quéc gia t6t. Nhiing han ché nay da va dang
gay ra nhirng hau qua rat nang né vé moi mat,
ddc biét 1a vé tinh mang, sttc khoé ctia nhan
dan va sy phat trién ctia nén kinh té.

Xét vé mit 1y luan, nhimg han ché
trong phong, chéng dich Covid- 19 the hién
khoang trong trong nhén thirc vé tam quan
trong va ndi dung cta quan tri quoc gia t6t
0 nudc ta. Trong khi da dugc thira nhan
va ap dung pho bién & nhidu nudc trén thé
gidi, hau hét cac nguyét tic cia quan tri
qudc gia t6t hién van chua duoc coi trong
va ap dung mot cach thuc chit & Viét Nam.
Trong hoan canh binh thudng, hau qua cia
viéc nay kho nhan ra, nhung trong nhirng
tinh trang khan cap nhu dai dich Covid-19,
nhitng tac dong ti€u cuc cua quan tri nha
nudc yéu kém dugc thé hién mot cach réat
16 rang, khong thé bién minh hay che gidu
dugc. Tinh trang khé khan ma Viét Nam
phai di mat ké tir thang 6/2021 dén nay da
boc 10 6 hon han ché cia Viét Nam trong
viéc van dung cac quy tic vé& quan trj tot dé
xu Iy khung hoang. Pay la mét bai hoc 16n
ma Viét Nam can rat ra dé c6 thé ddi pho
hiéu qua vdi nhitng cudc khung hoang ma
c6 thé xay ra ngdy cang thuong xuyén trong
tuong lai trong bdi canh thé gidi ngay cang
bét dinh. Diéu ndy cang cho thiy tinh chat
cap thiét cua viéc nghlen ciru va van dung
mot cach toan dlen sdu sdc cac nguyén tic
clia quan tri qudc gia tot & nude ta trong
thoi gian téim
NGHIEN cUU
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Tém tit:

Luat T6 tung hinh sy nudce ta hién nay chi quy dinh xét xtr truc tiép, chua
quy dinh xét xir truc tuyén. Pai dich toan ciu Covid-19 d lam ngung tré
moi hoat dong, trong d6 c6 hoat dong xét xir cia Toa an. Dé khic phuc
tinh trang nay, doi h01 nganh Toa an phai ap dung phuong thirc xét xur
mai - xét XU truc tuyen Trong pham vi bai viét ndy, cac tic gia phan tich
co s& va giai phap dong hanh giira co quan 1ap phap, hanh phép va tu
phap dé sém hién thuc hoa phuong thirc xét xir méi - xét xir tryc tuyén.

Abstract:

The current criminal procedure law in our country only provides for
direct trial, not for remote hearing. The global pandemic of Covid-19
has halted all activities, including adjudication activities of the courts.
In order to fulfill the requirements of the Party, State and People “timely
trial” requires the court sector to apply a new method of adjudication
- remote hearing. Within the scope of this article, the authors provide
an analysis of the ground and solutions to accompany the legislative,
executive and judicial agencies to soon realize the new adjudication
method — remote hearing.

1. Co s¢ dong hanh giira co quan 1ap phap,
hanh phap va tw phap trong viéc hién thuc
héa phwong thire xét xir true tuyén

L.1. Sw khdc nhau giita truc tiép va
truc tuyén

Tryc tiép 1a sy tiép xuc thing ma khong
can nguoi hay vat lam trung gian. Truc tiép

c6 thé dung cho nhiing hanh vi, hoat dong
hay tham chi 14 nhitng mdi quan hé nhat
dinh trong doi song.

Theo Tir dién Tiéng Viét, truc tiép 1a: (i)
“cd quan hé thiang vai ddi tuong tiép xuc,
khong qua khau trung gian™'; (i) Tiép xuc
thang, khong can nguoi hay vat 1am trung

! http://tratu.soha.vn/dict/vn_vn/Tr%E1%BB%Blc ti%E1%BA%BFp.
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gian2. Tiép xuc tryc tiép co nghia 1a mdi
quan hé tiép xuc ngdn ngit, co thé khong
qua trung gian. Sy tiép xtic nay c6 thé am
chi gitra nguoi voi nguoi hay nguoi voi vat,
vat voi vat,...?

Truc tuyén (tr tiéng Anh: Online)
thuong dugc ding cho mot két ndi hoat
dong véi mot mang truyén thong, dic biét
la trong (thong qua) mang Internet hodc
chi lién két trong mang cuc bd. Trong ngdn
ngit thong thuong, “truc tuyén” thuong dé
cap dén Internet hodc mang toan cau World
Wide Web. Thuat ngit “truc tuyén” (online)
dung trong thoi dai Internet, c6 y nghia cu
thé lién quan dén cong nghé may tinh va
vién thong. No6i chung, “truc tuyén” chi ra
mot trang thai két ndi voi mang Internet
toan cau.

Trong cong nghé may tinh va vién thong,
dé duoc xem 14 truc tuyén, doi hoi thiét bi
d6 phai: (i) dat dudi sy kiém soat truc tiép
ctia cac thiét bi khac va sy kiém soat truc
tiép ctia hé thdng ma né co lién quan hoic
két ndi; (i) co san dé sir dung ngay lap tic
theo yéu cau cta hé théng ma khong can
su can thiép cua con nguoi; (iii) két nbi véi
mot hé théng (mdt mang may tinh*) va dang
hoat dong; c6 chic ning hoan hio va san
sang cho dich vu’.°.

% vi.wiktionary.org.
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1.2. Sw khdc nhau giiva truee tiép va truc
tuyén theo quy dinh ciia B$ ludt To tung
ddn sw nam 2015

Su khac nhau gitra truc tiép va truc
tuyén theo quy dinh cua Bo luat TS tung
dan sy (TTDS) nim 2015 dugc thé hién
trong céc diéu 190, 191, 193, 223, 224,
225,234,235, 237...

Diéu 190. Giri don khéi kién dén Toa dn

1. Nguoi khoi kién gui don khoi kién
keém theo tai li€u, ching cr ma minh hién
c6 dén Toa 4n c6 thim quyén giai quyét vu
an bang cdc phwong thire sau day: a) Nop
triec tiép tai Toa dn; b) Gui dén Toa an theo
duong dich vu buu chinh; ¢) Giti truee tuyén
bang hinh thirc dién tir qua Cong thong tin
dién tr ciia Toa an (néu c6). 2. Ngdy khoi
kién la ngay duwong sw nop don khoi kién
tai Toa dn hodc ngay dugc ghi trén diu cia
t6 chic dich vu buu chinh noi gui. ... 3.
Truong hop nguoi khoi kién gui don khoi
kién bang phwong thire giri truec tuyén thi
ngay khoi kién la ngay gui don...

Diéu 191. Thii tuc nhin va xi Iy don
khoi ki¢n

1. Toa dn qua bg phdn tiép nhin don
phai nhdn don khoi kién do nguoi khoi
kién nop truc tiép tai Toa dn hodc guri qua
dich vu buu chinh va phai ghi vao s6 nhan

3 https://www.ngoaingucongdong.com/truc-tiep-direct-la-gi-gian-tiep-indirect-la-gi/.
* http:/tratu.soha.vn/dict/vn_vn/Tr%E1%BB%Bl1c_tuy%E1%BA%BFn.

5 Tiéu chuén cua Lién Bang 1037C, c6 tiéu d& “Vién thong: Thuét ngit vién thong” (Telecommunications:
Glossary of Telecommunication Terms) 1a mot tiéu chuin cua Lién bang Hoa Ky, ban hanh ctiia Cuc Quan ly
Dich vu (General Services Administration) dua theo Pao luat “Federal Property and Administrative Services
Act” nam 1949.

6 https://vi.wikipedia.org/wiki/Tr%E1%BB%B1c_tuy%E1%BA%BFn_v%C3%A0 ngo%E1%BA%Ali_tuy%
E1%BA%BFn.

7 Van phong Qudc hoi (2020), Vén ban hop nhat Bé ludt To tung déan sw nam 2015 s6 08/VBHN-VPQH ngay
15/7/2020 cua Van phong Quéc hoi, duoc sira doi, bo sung boi Bo ludt Lao dong nam 2019 va Ludt Doanh
nghiép nam 2020.
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don; truong hop Toa an nhan don khoi kién
diege giri bang phirong thire giri triec tuyén
thi Toa én in ra ban gidy va phai ghi vao
s6 nhan don. Khi nhdn don khoi kién nép
truec tiép, Toa an cé trach nhiém cdp ngay
gidy xdc nhdn da nhdn don cho nguweoi khéi
kién. Doi v6i trudng hop nhan don qua dich
vu buu chinh thi trong thoi han 02 ngay
lam viéc, ké tur ngay nhan don, Toa an phai
guri thong bao nhan don cho nguodi khéi
kién. Truwong hop nhdn don khoi kién bang
phirong thirc givi triec tuyén thi Toa dn phdi
thong bao ngay viéc nhan don cho nguoi
khéi kién qua Cong théong tin dién tir cia
Toa dan (néu co)...

Diéu 225. Xét xii truc tiép, bing 16i ndi

1. Toa én phdi truc tiép xdc dinh nhitng
tinh tiét ciia vu dn bang cdch nghe 10i trinh
bay ciia nguyén don, bi don, ngudi cd quyén
loi, nghia vu lién quan dén vu an, nguoi dai
dién hop phap, nguoi bao vé quyén va loi
ich hop phap cua duong sy va nhirng nguoi
tham gia t6 tung khac, co quan, to chiic
dugc mo1 tham dy phién toa; ... 2. Viéc xét
xik phdi bang 16i néi va dwoe tién hanh tai
phong xur an.

1.3. Sw khdc nhau giiva trwc tiép va
trie tuyén theo quy dinh ciia Ludt T tung
hanh chinh nam 2015

Su khac nhau gitta truc tiép va truc tuyén
(va kém theo d6 1a nhirng quy dinh vé trinh
tu, thu tuc riéng cho tung truong hop “truc
tiép” va “tryc tuyén”) theo quy dinh cua
Luat T6 tung hanh chinh (TTHC) nim 2015
duoc thé hién trong cac diéu 119, 120, 121,
152, 153, 164%...

Diéu 119. Giri don khéi kién dén Toa dn

Nguoi khoi kién giri don khoi kién va tai
liu, chung ctr kém theo dén Toa 4n c6 thAm
quyén giai quyét vu an bang mot trong cac
phuong thirc sau day:

1. Nop truc tié'p tai Toa an;

2. Gui qua dich vy buu chinh;

3. Giri truc tuyén qua Cong théng tin
dién tir ciia Toa dn (néu co).

Diéu 120. Xdc dinh ngay khéi kién vu
an hanh chinh

1. Truong hop nguwoi khoi kién truc tiép
nép don tai Toa dn c6 tham quyén thi ngay
khoi kién la ngay nop don.

2. Truwong hop nguoi khoi kién gui
don triec tuyén thi ngay khéi kién la ngay
gui don.

Diéu 152. Xét xii truc tiép, bang 1oi néi

1. Viée xét xir bang 161 néi va phai dwoc
tién hanh tai phong xir én.

2. Hoi dong xét xir phdi truc tiép xdc
dinh nhitng tinh tiét ciia vu dn tai phién toa
bang cach hoi va nghe trinh bay, tranh luan
truc tiép vé tinh tiét, ching ctr cua vy an
cua nguoi khoi kién, nguoi bi kién, nguoi
¢6 quyén lgi, nghia vu lién quan dén vu
an, nguoi dai dién hop phap, nguodi bao vé
quyén va loi ich hop phap cia duong su
va nhiing nguoi tham gia td tung khac, co
quan, td chuc duoc moi tham du phién toa,
nghe Kiém sat vién phat biéu y kién cua
Vién kiém sat.

1.4. Sw khdc nhau giiva truec tiép va triee
tuyén theo quy dinh cia B ludt To tung
hinh sw nam 2015

8 Van phong Qudc hdi (2019), Van bdan hop nhat Ludt Té tung hanh chinh nam 2015 sé 30/VBHN-VPQH ngay
16/12/2019 cua Van phong Quoc hoi, dwoc sira doi, bo sung boi Ludt sira doi, bé sung mot so diéu cua Ludt

Kiém todn nha nudc nam 2019.
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Su khac nhau gitta truc tiép va truc tuyén
(va duong nhién 1a can phai bd sung quy
dinh vé trinh tu, thu tuc riéng cho ting
truong hop “truc tiép” va “truc tuyén”)
theo quy dinh ctia B9 luat T tung hinh sy
(TTHS) nam 2015, duoc thé hién trong cac
diéu 250, 256, 299, 311, 423, 467°...

Diéu 250. Xét xir trwe tiép, bang 16i néi
va lién tuc nhw sau:

1. Viéc xét xtr duge tién hanh béng loi
noi. Hoi dong xét xir phai truc tiép xac
dinh nhing tinh tiét cia vu an bang cach
hoi, nghe y kién cua bi céo, bi hai, duong
su hodc nguoi dai dién cua ho, nguoi lam
ching, nguoi giam dinh, nguodi khac tham
gia phién toa dugc Toa an triu tap...

Diéu 256. Nji quy phién toa

1. Moi nguwoi vao phong xur an phai mac
trang phuc nghiém tic, chip hanh viéc kiém
tra an ninh va thyc hién ding huéng dan
cua Thu ky Toa an.

2. Moi nguoi trong phong xiwr an phai
ton trong Hoi ddng xét xur, gilt gin trat
ty va tuan theo sy diéu hanh cua chu toa
phién toa...

1.5. Sw khdc nhau giiva trwe tiép va
trwc tuyén theo Théng tw so6 01/2017/TT-
TANDTC ngay 28/7/2017 ciia Chdnh dn
Téa dn nhan dén toi cao

Su khac nhau gitra truc tiép va truc
tuyén con dugc thé hién trong Thong tu sd
01/2017/TT-TANDTC ngay 28/7/2017 cua
Chanh 4n Toa an nhan dén tbi cao'®.

Diéu 2. Phong xir dn

1. Phong xir dn la khéng gian t6 chire xét
xw vu an hinh sw, hanh chinh; xét xu, giai

® Bo luat TS tung hinh sy ndm 2015.
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quyét vu viéc dan sw, phd san va xem xét,
quyét dinh dp dung bién phdp xir Iy hanh
chinh cua Toa adn.

Diéu 3. Nguyén tic bo tri phong xie dn

1. Phong xir 4n phai duoc bd tri trang
nghiém, bdo dam an ninh, trat tu phién toa.

2. Viéc bé tri phong xir dn phdi thé hién
Vi tri, vai tro trung tam cia Hoi dong xét
xit; bdo dam quyén binh dang trée Toa
dn; bdo dam nguyén tdc tranh tung trong
xét xit; bdo dam quyén bdo chita ciia b cdo,
quyén bao vé quyén va loi ich hop phdp ciia
duong su.

3. Viéc bd tri phong xtr an phai phu hop
voi yéu cau xét xur tung loai vu an, vu vi¢c
nhdm bao dam chét luong, hiéu qua xét xur
cua Toa an.

4. Péi véi cdce vu viée thudce tham quyén
cua Toa gia dinh va nguoi chwa thanh nién,
phong xir dn phdi dwoc bé tri than thién,
bio dam loi ich tét nhat cho nguoi dudi
18 tuoéi.

Diéu 4. Hinh thirc phong xir dn

1. Phong xir an phai duoc bd tri Qudc
huy nudc Cong hoa xa hoi chu nghia
Viét Nam trén nén 6p gd ¢ chinh giira,
phia sau va ¢ trén vi tri cia Ho1 déng xét
xtr, Hoi dong giai quyét viéc dan sy, pha
san, Tham phan chi toa phién toa, chu tri
phién hop.

2. Phong xuw an dwoc bé tri hai buc, triv
phong xir én va gidi quyét cac vu viée thude
tham quyén ciia Toa gia dinh va nguoi chua
thanh nién. Vi tri cua Hoi do”‘ng xet xur, Hoi
dong gidi quyét viéc dan suw, phd san, Tham
phan chu toa phién toa, chu tri phién hop o
trén buc cao nhat; buc thir hai la vi tri cia

1 Théng tu sb 01/2017/TT-TANDTC ngay 28/7/2017 cta Chanh 4n Toa 4n nhan dan t6i cao quy dinh vé

phong xur an.
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nhitng nguoi tién hanh t6 tung khdc, nguoi
tham gia té tung va nguwoi tham di phién
toa, phién hop.

3. Phong xur an phai bao dam khong
gian dé tién hanh phién toa, phién hop
va hang rao ngan cach gita khu vuc cua
nhitng nguwoi tién hanh t6 tung, nguoi tham
gia t6 tung véi khu vue ciia nguoi tham
dir phién toa, phién hop; phdi bé tri 16i di
riéng ciia Hoi dong xét xur, Hoi dong gidi
quyét viéc dan sw, phd san, Tham phan chii
toa phién toa, chii tri phién hop; 16i di cia
nhitng nguoi tién hanh té tung khdc, nguoi
tham gia t6 tung, nguoi tham du phién toa,
phién hop; twong trong phong xir an c6 nén
mau vang.

4. So do vi tri ciia nhitng nguwoi tién hanh
16 tung, nguoi tham gia té tung, nguwoi tham
dw phién toa, phién hop trong phong xur an
duwoc thie hién theo Phu luc s6 01 ban hanh
kém theo Théng tw s6 01/2017/TT-TANDTC
ngay 28 thang 7 nam 2017 cua Chanh an
Toa én nhén dan toi cao quy dinh vé phong
Xu an.

Diéu 6. Phong xir dn va giai quyét cdc
vu vige thugc thim quyén ciia Toa gia
dinh va nguwoi chwa thanh nién

1. Vi tri cia nhitng nguoi tién hanh to
tung, nguwoi tham gia té tung, nguoi tham
dw phién toa, phién hop trong phong xur an
dwoe bé tri trén cung mot mdt phang, sdp
xép theo hinh thirc ban tron; twong trong
phong xir an c6 mau xanh.

Nguwoi dwdi 18 tudi tham gia t6 tung tai
phién toa dwoc ngéi canh nguwoi dai dién,
ngueoi bao chita, nguwoi bao vé quyén va loi
ich hop phap cua ho.

1.6. Sw khdc nhau giita truc tiép va
triwe tuyén theo Quyét dinh sé 45/2018/
OD-TTg ngay 09/11/2018 cua Thu twong
Chinh phu

Sy khac nhau gitta tryc tiép va truc tuyén
duogc thé hién trong Quyét dinh s6 45/2018/
QDb-TTg ngay 09/11/2018 cua Thu tudng
Chinh phu''.

Diéu 3. Gidi thich tir ngir

10. Hop truc tiép la hinh thirc hop ma
nguoi chu tri va nguoi tham dy cé mat tqi
cung mot dia diém, mét phong hop dé té
chire cugc hop.

11. Hop truc tuyén la hinh thitc hop dwoc
thuee hién qua viéc g dung cdc phan mém,
website hodc qua tong dai héi thoai thong
qua mang truyén sé liéu chuyén diing, mang
noi bo (mang WAN) hodc mang internet aé
nhitng nguoi 6 vi tri dia 1y khdc nhau cé thé
cung tham gia cudc hop tw xa, ma o do ho
c6 thé nghe, néi, nhin thay nhau nhw dang
0 chung mot phong hop.

Do ¢6 su khac nhau gitra tryc tiép va truc
tuyén theo quy dinh cua vin ban néu trén,
dé thyc hién duoc phuong thirc xét xir truc
tuyén, doi hoi phai co nhiing sira doi, bd
sung lién quan dén cac quy dinh cta Bo luat
TTDS nam 2015, Luat TTHC nam 2015
va Bo luat TTHS nam 2015 va mot so lugt
chuyén nganh nhu: Luat Cong nghé thong
tin nam 2006, Luat An toan thong tin mang
nam 2015, Ludt An ninh mang nam 2018.
2. Giai phap “dong hanh” giira co' quan
lap phap, hanh phap va tw phap trong
viéc hién thwc héa phwong thirc xét xir
truc tuyén

" Quyét dinh s6 45/2018/QD-TTg ngay 09/11/2018 cta Thii tuéng Chinh pht quy dinh ché do hop trong hoat
ddng quan 1y, diéu hanh cta co quan thudc hé théng hanh chinh nha nude.
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2.1. Vé phia co quan lip phdp

Trwée mdt, Qubc hoi can sém thong
qua nghi quyét vé ap dung phuong thirc
x6t xur truc tuyén lam co s& phap 1y cho
céac co quan tu phap thuc hién phuong thirc
xét XUt tryc truyén trong bdi canh dai dich
Covid-19 theo quy dinh cta khoan 2 Piéu
15 Luat Ban hanh van ban quy pham phap
luat nam 2015 da duoc sta do6i, bd sung
nam 2020'2,

Vé ldu dai, Qubc hoi can xem xét sta
d6i, bd sung hé thong phap luat t tung theo
huéng bd sung phuong thirc xét xir truc
tuyén va nhitng quy dinh riéng, pht hop véi
phuong thie xét xir truc tuyén vé:

(i) Nguyén tic co ban trong t6 tung dan
su; trinh tu, tha tuc giai quyét cc vu 4n vé
tranh chdp dan su, hon nhan va gia dinh,
kinh doanh, thuong mai, lao dong, céac viéc
vé yéu cAu dan sy, hon nhan va gia dinh,
kinh doanh, thuong mai, lao dong tai Toa
an; nhiém vu, quyén han va trach nhiém cua
co quan tién hanh té tung, ngudi tién hanh t6
tung; quyén va nghia vu ctia nguoi tham gia
to tung, cia ca nhan, cua co quan nha nudc,
don vi vil trang nhan dan, t6 chic kinh té,
t6 chtre chinh tri, t6 chic chinh trj - xa hoi,
t6 chirc chinh tri x3 hoi - nghé nghiép, to
chirc x3 hoi, to chic xa hoi - nghé nghi¢p
¢o lién quan theo phuong thirc xét xur truc
tuyén nham bao dam cho viéc giai quyét vu
viéc dan sy dugc nhanh chong, chinh xéc,
cong minh va dang phép luat;

(i) Nguyén tic co ban trong to tung hanh
chinh; nhiém wvu, quyén han va trach nhiém
ctia co quan tién hanh 6 tung, nguoi tién hanh
t6 tung; quyén va nghia vu clia ngudi tham

BAN VE DU AN LUAT

gia t6 tung, co quan, to chirc, ca nhéan c6 lién
quan; trinh ty, thu tuc giai quyét vu an hanh
chinh theo phuong thirc xét xir tryc tuyén.

(iii) Nguyén tic co ban trong t6 tung
hinh su; trinh tu, thu tuc xét xtr; nhiém vu,
quyén han va mdi quan hé giira cac co quan
c6 tham quyén tién hanh t6 tung; nhiém
vu, quyén han va trach nhiém cua ngudi
c6 tham quyén tién hanh t6 tung; quyén va
nghia vu ctia nguoi tham gia t6 tung, co
quan, t6 chirc, ca nhan theo phuong thirc xét
XU truc tuyén.

(iv) Quy dinh cu thé hodc dan chiéu dén
cac luat chuyén nganh nhu Luat Cong nghé
thong tin nam 2006, Ludt An toan thong tin
mang ndm 2015, Ludt An ninh mang nam
2018... dé bao dam thyc hién phuong thic
X6t XUr truc tuyén.

2.2. Vé phia co quan hanh phdp

Chinh pht can bao dam ngudn luc cho
co quan tu phap thyc hién phuong thirc xét
XU truc tuyén vé nhan luc, kinh phi, co s¢
vat cht, trang thiét bi, phuong tién k¥ thuét.

Dé co thé thuc hién phuong thic xét xir
tryc tuyén doi hoi can phai c6 hé théng phan
mém. H¢ théng phan mém xét xir tryc tuyén
phai c6 nhirng chirc nang dap rng nhirng tiéu
chi vé 4m thanh (audio), hinh anh (video),
chia s¢ man hinh, moi thanh vién tham gia
phién toa, didu khién phién toa ciia Chu toa
(bao gdm céc chirc ning: tit mic ting diém
cau (mute); tat mic tat ca (mute all); c6 thé
day nguoi tham dy ra khoi phién toa; dat mat
khau phong xir 4n; chuyén quyén chu toa...).
Hé thong phan mém xét xir truc tuyén phai
dap tng nhitng tiéu chi vé hiéu ning nhu: sb
lwong diém cau ddng thoi; chat lugng hinh

12 Vian ban hop nhat Luat Ban hanh van ban quy pham phap luat nam 2015, dugc sua d6i, bod sung boi Luat
s6 63/2020/QH14 ngay 18/6/2020 ctia Qudc hoi stra doi, bd sung mot s6 diéu ctia Luat Ban hanh vin ban quy
pham phép luat nam 2020 s6 23/VBHN-VPQH ngay 15/7/2020 cta Van phong Quéc hoi.
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anh; chat luong audio; chét luong chia sé
man hinh; s lugng phong xir 4n; thoi gian
hoat dong lién tuc...

Xét xir truc tuyén phai bao dam céc tiéu
chi vé an toan, bao mat nhu: (i) H3 tro truyén
dit liéu trén cac duong truyén ma hoa va cac
giao thirc c6 bao mat; (ii) HO trg dap ung cac
tiéu chuan an toan tang giao van TLS (v 1.2)
va an toan truyén tép tin HTTPS; (iii) C6
giai phap xac thuc an toan, ma hoa thong tin
danh tinh va thong tin ca nhan cia cac diém
cau tham du phién toa; (iv) Cac phién toa
¢6 cac co ché, hinh thic bao mat dé han ché
ngudi ding tham gia khong mong muédn; (v)
Viéc dam bao an toan thong tin cho hé théng
phan mém xét xtr tryc tuyén phai tuan thu
cac quy dinh vé bao dam an toan hé thong
thong tin theo cip do va cac quy dinh cua
phap luat hién hanh.

Trudc mat, Chinh phu can phdi hop véi
Tda 4n nhan dén tdi cao trong viéc bao dam
co s& vat chat ha tﬁng, hé théng phén mém
cho xét xir truc tuyén dap tng tiéu chi sau:

(i) Bao dam thyc hién xét xtr truc tuyén
trén cong nghé mang Internet, hd trg nhidu
giao thuc (nhu SIP, H.323, WebRTC...) va
cac codec (nhu Opus, VP8, VP9, H.264,
H.265...) dam bao chit luong 4m thanh va
hinh anh theo chuan SD, HD;

(ii) Bao dam khong truyén, luu trir cac
dir 1i€u phat sinh trong qua trinh xét xtr truc
tuyén cho cac ddi tuong khong dugc cap
quyén truy cdp;

(iii) Pam bao hé thdng phan mém cung
cip cho ngudi st dung theo nhiéu hinh

thirc nhu dich vu san c6 hodc tu quan tri
va khai thac;

(iv) C6 phuong an thong ké céc thong
s6 nhu: sé luong phong hop, sé diém cau
tham gia, vi tri st dung, thiét bi dau cudi
st dung, trinh duyét sir dung, bang thong,
ty 16 mat goi tin cua cac diém cau. C6 sin
cac phuong thic dé két xuat dir lidu thong
ké (vi du cac API).

Bén canh do, xét xur truc tuyén phai bao
dam cac tiéu chi phi chtrc nang khac nhu:
(i) Hb tro st dung trén cac hé diéu hanh phd
bién 14 hé diéu hanh cho dién thoai va may
tinh bang nhu IOS va Android; hé diéu hanh
cho may tinh xéach tay, may tinh dé ban nhu
Windows va Mac Os; (i) HO tro sir dung
trén cac thiét bi cam tay, dién thoai thong
minh va mdy tinh bang; may tinh dé ban va
may tinh xach tay'...

2.3. Vé phia co quan tw phdp

Toda 4n nhan dan tdi cao can sém xdy
dung, trinh Uy ban Thuong vu Qudc hoi,
Qudc hoi: (i) To trinh dé& xuit 4p dung
phuong thirc xét xtr truc tuyén; (ii) Béo céo
Qudc hoi vé tac dong cua dai dich Covid-19
dén hoat dong tu phép ndi chung va hoat
dong xét xtr ndi riéng, lam co sé dé Qudc
hdi sém xem xét dua ndi dung ap dung
phuong thirc xét xir truc tuyén vao nghi
quyét ciia Qudc hoi lam cho s& phép 1y cho
cac co quan tu phép thuc hién phuong thirc
xét XU tryc truyén trong bdi canh dai dich
Covid-19 theo quy dinh tai Diéu 74 Luat
Ban hanh van ban quy pham phap luat nam
2015 da duoc sira doi, bd sung nim 2020 m

13 Quyét dinh s6 1246/QD-BTTTT ngay 24/7/2020 ctia Bo truong Bo Thong tin va Truyén thong ban hanh Bo
Tiéu chi vé chitc nang, tinh nang k¥ thuat cua hé thong phan mém xét xu truc tuyen (Phién ban 1.0).

1 ‘Van ban hop nhat Luat Ban hanh van ban quy pham phap luat nam 2015, dugc sira d6i, bo sung boi Luat
50 63/2020/QH14 ngay 18/6/2020 cua Qudc hoi stra d6i, bd sung mot sb dicu ciia Luat Ban hanh vin ban quy
pham phap luat nim 2020 s6 23/VBHN-VPQH ngay 15/7/2020 ctia Vin phong Qudc hoi.
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Tém tit:

Trong pham vi bai viét nay, tac gia phan tich sy can thiét bd sung quy dinh
vé trach nhiém ctia nha cung cép dich vu trung gian déi voi hanh vi xam
pham quyén tic gia, quyén lién quan trong méi truong s6 trong bdi canh
thyc thi cac hiép dinh thwong mai tu do thé hé méi, va dua ra cac kién nghi
20p phﬁn hoan thién Dy thao Luat stra ddi, bd sung mot s6 diéu cua Luat
S6 hitu tri tué vé van dé nay.

Abstract:

Within the scope of this article, the author provides analysis of the need
for amendments of regulations on the liability of intermediary service
providers for the infringement of copyright and related rights in the digi-
tal environment in the real context of enforcement of the new-generation
free trade agreements, and also provides recommendations so that it is to
further improve of the Bill of Law amending a number of articles of the
Law on Intellectual Property related this discussed matter.

1. Sw can thiét bd sung quy dinh vé
trach nhiém ciia cac nha cung cip dich
vu trung gian trong Luit s& hiru tri tué

Trong khoang ba thap ky trd lai day,
su phat trién cua Internet da dit ra nhiing
thach thirc chua tirng co ddi véi viéc thuc
thi quyén sé hiru tri tu¢ (SHTT). Con
nguoi hién dai chi véi mot chiée may tinh

xach tay hodc dién thoai thong minh 1a c6
thé tiép can va thuong thirc cac tic pham
van hoc, ngh¢ thuat, khoa hoc, chuong
trinh phat song tai bat ky thoi gian, dia
diém nao, c6 thé tai xudng, chia sé, phat
truc tiép, va con co thé dé dang khoi tao
va chia sé nd1 dung do chinh ho tao ra nho
cac cong nghé s6. Pé ngudi dung thuc
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hién duoc cac hoat dong nay, khong thé
thiéu vai tro cua cac nha cung cp dich vu
trung gian (Intermediary Service Provider
- ISP). Trén thuc té, tinh trang xam pham
quyén SHTT do ngudi dung Internet thuc
hién trén méi truong sb xay ra tran lan va
dang bao dong. Tuy nhién, cac co quan co
tham quyén rat kho xir 1y hang triéu nguoi
dung an danh. P c6 mot sb vu viéc, trong
d6 chua thé quyén khoi kién ISP trudc Toa
an Viét Nam yéu cau ISP phai chiu trach
nhiém d6i v6i hanh vi xdm pham quyén tac
gia, quyén lién quan do ngudi dung thuc
hién nhu vu Cong ty c¢6 phan VNG kién Tik
Tok — nén tang trung gian cho phép nguoi
dung chia sé¢ video ngan vao thang 8/2020".
VNG céo budc Tik Tok dd dé nguoi dung
dang tai trai phép nhiéu ban ghi am, ghi
hinh thudc s¢ hitu cia Zing Mp3 — trang
web nghe nhac truc tuyén thudéc VNG va
yéu cau boi thuong thiét hai Ién toi 221 ty
ddng. Nhu vy, van dé trach nhiém cia cac
ISP trong thyc thi quyén SHTT, dic biét 1a
quyén tac gia, quyén lién quan, trén moi
trudng Internet dugc dit ra cip thiét trong
bdi canh hién nay.

Thuc thi quyén SHTT trén moi trudng
s6 12 mot linh vic méi ndi 1én va ngay cang
dong vai tro quan trong trong hé thong thuc
thi quyén SHTT. Thuc thi quyén SHTT
trong moi trudng sd ciing duoc tién hanh
thong qua cac co ché dan su, hanh chinh,
hinh sy gidng nhu thyc thi quyén SHTT
trong moi truong thuc; bén canh do, con co
co ché dic thu lién quan chat ché dén trach
nhiém cua cac cha thé trung gian2 Trong

co ché nay, c6 sy chuyén giao quyén luc va
trach nhiém tur phia co quan nha nudc sang
cac chu thé tu nhan — céc ISP, boi chinh
cac cha thé nay c6 diéu kién tot nhat dé
kip thoi ngan chin, budc cham dit hanh vi
xam pham quyén SHTT trén nén tang sb
do ho cung cap.

Hoa Ky 1a qudc gia dau tién quy dinh
vé trach nhiém cta cac ISP ddi v4i hanh
vi xdAm pham quyén tac gia truc tuyén
tai Piéu 512 Luat Ban quyén thién nién
ky k¥ thuat s6 (DMCA) nim 1997. Tiép
theo, nam 2000, Chi thi vé thuong mai
dién tir cua Lién minh chau Au (Chi thi
vé TMPT) duoc ban hanh cé diéu chinh
van dé nay véi céch tiép can tuong tu
vo1 Hoa Ky. Cac quoc gia khac gan day
cung nhén thic tim quan trong cia Van
dé va bd sung quy dinh cua phap luat vé
trach nhiém cua ISP. Ch.’fmg han, B luat
Dan sy Trung Qudc (c6 hiéu luc tir ngay
1/1/2021) danh toi 4 diéu quy dinh vé
trach nhiém cuia cac nha cung cép dich vu
Internet (Diéu 1194-1197)3.

Trong khi d6, & pham vi qudc té, Hiép
dinh vé cac khia canh thuong mai cua
quyén SHTT (Hiép dinh TRIPS) cta To
chirc Thuong mai thé gidi WTO mic du
dugc coi 1a diéu udc qudc té da phuong
dau tién dit ra cac chuan muc dﬁy du, toan
dién vé thuc thi quyén SHTT, nhung chua
du liéu dugc sy phuc tap, tinh vi, da dang
ctia hanh vi xdm pham quyén SHTT khi
nhan loai budc vao ky nguyén sd, va chua
c6 quy dinh vé trach nhiém cua cac ISP,
Diém bat cap nay di dugc bd sung bdi cac

! https://tuoitre.vn/vu-kien-22 1-ti-dong-giua-vng-tiktok-an-le-cho-van-de-ban-quyen-am-nhac-20200828090526095. htm,

truy cap ngay 08/10/2021.

2 Seuba, Xavier (2017). The Global Regime for The Enforcement of Intellectual Property Rights. Cambridge

University Press, p. 21.

3 Bo luat Dan sy Trung Qubc nim 2020, Quyén 7, http://www.npc.gov.cn/englishnpc/c23934/202012/
16272a3a4651475db936899d69419d1e/files/47¢c16489¢186437eab3244495c¢b47d66.pdf.
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hiép dinh thuong mai ty do (FTA) thé hé
moi nhu Hiép dinh Di tac toan dién va
tién bo xuyén Thai Binh Duong (CPTPP)
va Hi¢p dinh Thuong mai ty do Viét Nam
— Lién minh chau Au (EVFTA). CPTPP
va EVFTA déu c6 nhimng diéu khoan mai
vé ting cuong thuc thi quyén SHTT trong
moi truong sd, v6i quy dinh riéng vé trach
nhiém cua ISP.

Trong khi d6, khung phap 1y hién hanh
ctia Viét Nam vé trach nhiém cua ISP ddi
v6i hanh vi xdm pham quyén SHTT trén
Internet con rt so sai, chua twong thich
v6i cac chuan muc quéc té va chua dap
mg yéu cau thyc tién vé thuc thi quyén
SHTT trong méi truong sd. Luat SHTT
nam 2005 d3 duoc sira ddi, bd sung nam
2009 va nam 2019 (Luat SHTT) khong
quy dinh vé trach nhiém cua ISP d6i véi
hanh vi xdm pham quyén tac gia truc
tuyén. Thong tu lién tich s 07/2012/
TTLTBTTTT-BVHTTDL ngay 19/6/2012
ctia B Thong tin va truyén thong, Bo Vin
hoa, thé thao va du lich quy dinh trach
nhiém ctia doanh nghiép cung cap dich vu
trung gian trong viéc bao hd quyén tac gia
va quyén lién quan trén moi trudng mang
Internet va mang vién thong (Thong tu lién
tich s6 07) van la van ban quy pham phap
luat duy nhat hién nay cé quy dinh cu thé
vé trach nhiém cua ISP d6i véi viée thuc
thi quyén SHTT trén Internet.

Véi tAm quan trong ctia van dé nay, rat
can thiét phai phap dién héa quy dinh vé
trach nhiém cua ISP trong Luat SHTT dé
nang cao hiéu qua thuc thi quyén SHTT
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trong moi truong sd, ddng thoi dé thyc hién
cac cam két ctia Viét Nam vé SHTT trong
cac hiép dinh thuong mai ty do thé hé méi.
Do d6, viéc Du thao Luat stra d6i, bd sung
mot s6 diéu ctia Luat SHTT bo sung thém
cac dang hanh vi xdm pham quyén tac gia,
quyén lién quan cua nha cung cip dich vu
trung gian ¢ Diéu 28 va Diéu 35, bo sung
thém noi dung quyén tu bao vé cua chu thé
quyén SHTT & Diéu 198 va bo sung mot
diéu luat méi (Pidu 198b) quy dinh trach
nhiém phép 1y vé quyén tac gia, quyén lién
quan dbi véi doanh nghiép cung cép dich
vu trung gian la hoan toan phu hop.
2. Hoan thi¢én quy dinh ctia Dy thdo Luét
stra doi, bd sung mot s6 diéu ciia Luit S¢
hitu tri tué vé trach nhiém ciia nha cung
cép dich vu trung gian phu hop véi cac
hiép dinh thwong mai tw do thé hé méi*
2.1. Quy dinh vé trach nhi¢m ciia nha
cung cdp dich vu trung gian trong cdc
hiép dinh thwong mai tw do thé hé méi
Vé nguyén tic, viéc quy dinh trach
nhiém ciia cac ISP phai biao dam can bang
giita hai loi ich: mér la, thuc day sy phat
trién cac dich vu trung gian truc tuyén; hai
la, cho phép céc chu thé quyén ddi phd mot
céch hiéu qua voi hanh vi xam pham quyén
tac gia xay ra trong moi truong Internet’.
Do d6, cac FTA thé hé m&i mot mit yéu
cau cac nude thanh vién phai quy dinh chat
ch& trach nhiém cua ISP ddi v6i hanh vi
x4m pham quyén tac gia, quyén lién quan
cua nguoi st dung dich vu trung gian do
minh cung cap; mat khac phai quy dinh rd
nhiing “gidi han an toan” (safe harbors),

4 Dy thao dugc binh luan trong bai viét nay 1a Dy thao trinh Qudc hoi cho ¥ kién tai ky hop thtr 2, Qudc hoi
khoa XV, duoc dang tai trén https://duthaoonline.quochoi.vn/Pages/dsduthao/chitietduthao.aspx?id=7371,
truy cap ngay 08/10/2021). Tuy nhién, trong bai viét, tic gia c6 so sanh voi quy dinh vé nha cung cip dich vu
trung gian & cac du thao truée dé binh luan vé sy phat trién cia quy dinh nay.

5 Khoan 1 Diéu 18.82 CPTPP.
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tirc 13 nhitng trudong hop ISP duge mién
trir trach nhiém®. Hiép dinh EVFTA danh
riéng tiéu muc 3 trong Muyc C - Thyc thi
quyén SHTT, Chuong 12 (SHTT) dé quy
dinh vé nha cung cép dich vu trung gian.
Hiép dinh DPéi tac xuyén Thai Binh Duong
(TPP) cling danh riéng muc J Chuong 18
quy dinh vé nha cung cip dich vu Internet.
Tuy nhién, CPTPP da tam hodn Diéu 18.82
ciia TPP (Ché tai phap ly va Khu vyc an
toan) quy dinh vé nghia vu cua nha cung
cép dich vu Internet khi c6 sy vi pham ban
quyén truc tuyén’. Mic du vay, quy dinh tai
Diéu 18.82 noi trén van 1a chudn muc qudc
té cao vé thuc thi quyén SHTT trong méi
truong sé ma vé lau dai, phap luat SHTT
Viét Nam can dép tmg khi tham gia vao san
choi toan cau.

a) Quy dinh vé trach nhiém ciia nha
cung cdp dich vu trung gian trong Hiép
dinh CPTPP

Diéu 18.81 CPTPP dinh nghia nha cung
cap dich vu Internet bao gém (1) nha cung
cép cac dich vu truc myén cho viéc truyén
dan, dinh tuyén, hodc cung cép két ndi cho
truyén thong truc tuyén k¥ thuat sb, giita
hai hay nhiéu diém do nguoi dung xac dinh,
dbi v6i cac ndi dung do nguoi dung lwa
chon, thyc hién chirc nang truyén tai, dinh
tuyén hodc cung cap nhiing lién két cua tai
litu ma khong 1am thay d6i nodi dung cia
nod, hodc viéc luu trir trung gian va tam thoi
cac tai liéu d6 dugce tién hanh tw dong trong
mot quy trinh k¥ thuat, va (2) nha cung cip
dich vu truc tuyén thuc hién chirc ning (a)
Iru trit tai liéu theo sy chi din ciia ngudi
su dung, trén mot hé théng hoac khong
gian mang duoc kiém soat hodc van hanh

¢ Pidu 18.82 CPTPP, biéu 12.55 EVFTA.

7 Piéu 2 va Phy luc (muc 7) Van kién Hi€p dinh CPTPP.
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boi nha cung cap dich vy, hodc (b) chuyén
hoac két nbi nguoi dung dén mot vj tri truc
tuyén bang viéc str dung cac cong cu dinh
vi thong tin bao gdm céc siéu lién két va thu
muc. Nhu vay, dinh nghia ISP trong CPTPP
1a rat rong va bao quat hau hét cac dich vu
truc tuyén.

Piéu 18.82 CPTPP (di duoc tam hodn
thi hanh) quy dinh mdi nudc thanh vién
phai bao dam c6 cac ché tai phap 1y (legal
remedies) danh cho chu thé quyén dé xur
Iy hanh vi xdm pham quyén tac gia dién
ra trén moi trudong mang truc tuyén, dong
thoi thiét 1ap hodc duy tri cac khu vyc an
toan thich hop ddi voi cac dich vu truc
tuyén cua ISP.

Khung ché tai phap 1y va khu vuc an
toan nay phai bao gdm: thit nhat, cac dong
luc phép 1y (legal incentives) dé ISP hop tac
v6i chu thé quyén tac gia nham ngin chin
cac hanh vi luu trit va truyén dua cac noi
dung di duoc bao ho quyén tac gia ma chwa
duoc sy cho phép cua chu thé quyén, hoac,
dé ISP ¢6 cac hanh dong khac nham ngin
chédn cac hanh vi néu trén; thur hai, cac gioi
han nham mién trir trach nhiém boi thudng
ma ISP phai ganh chiu dbi v6i cic hanh
vi xAm pham quyén tac gia dién ra trén hé
théng hodac mang dugc van hanh boi ISP,
néu ISP khong phai 1a chu thé diéu khién,
khot xudng, hay chi dao hanh vi xam pham
quyén tac gia. Cac giéi han d6 gdm nhimng
truong hop sau day:

(1) Truyén dan, dinh tuyén, hodc cung
cap két ndi dén cac tai liéu ma khong lam
thay ddi noi dung cua tai li¢u do, hoac
luu trir trung gian va tam thoi céc tai liéu
doé mot cach tu dong trong mot quy trinh
ky thuat;



(2) Luu trir tam thoi thyc hién thong
qua mdt quy trinh tu dong;

(3) Luu trit, theo chi dinh cta nguoi
dung, tai liéu trén hé théng hoic mang
duoc diéu khién hodc van hanh boi ISP;

(4) Chuyén hodc két ndi nguoi dung
dén mot vi tri truc tuyén béng viéc sir dung
cac cong cu dinh vi thong tin, gém ca siéu
lién két va thu myc.

Déi voi trudong hop (3) va (4), dé duoc
mién trir trach nhiém, ISP phdi nhanh
chong go bo hodc ngan chan viéc truy cap
dén tai liéu trén mang hodc h¢ théng cua
ho khi thyc té biét dugce hanh vi xdm pham
quyén tac gia hoac biét duogc cac su kién,
tinh hudng trong d6 hanh vi xdm pham la
rd rang hién nhién, vi du nhu nhan duoc
mot thong bao vé hanh vi bi cdo bude xam
pham tir chu thé quyén hodc ngudi duoc
chu thé quyén ty quyén.

ISP khi da g& bdé hodc ngan chan viéc
truy cap dén tai liéu mot cach thién chi
s& dugc mién trir khoi bat ky trach nhiém
nao cho hanh dong nay, voi diéu kién ISP
thuc hién cac budc hop 1y dé thong bao
trude hodc ngay sau do to1 nguoi c6 thong
tin bi g& bo hodc ngan chan viéc truy cap.
Dé dap ung dugc diéu kién mién trir trach
nhiém, ISP khong bi budc phai gidm sat
dich vu ctia minh hodc cha dong tim kiém
chting cir vé hanh vi xAm pham.

Ngoai ra, dé can bang loi ich gitta chu
thé quyén SHTT va cac bén lién quan,
Dicu 18.82 con quy dinh cu thé vé trach
nhiém khoi phuc lai tai liéu cua ISP khi
nhan duoc thong bao phan hoi cua bén
co tai liéu bi go bo hodc ngan chan truy
cap, trur truong hop nguoi gui thong béao vi
pham déu tién d3 khoi kién ra toa an trong
mot khoang thoi gian hop 1y. Piéu 18.82
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cling yéu cau cac qudc gia thanh vién phai
c6 ché tai phat tién ddi v6i ngudi nao cb
tinh dua ra thong bao sai khién cho ISP
hanh dong theo thong bdo do gy thiét hai
cho bén lién quan.

Co6 thé thiy, Diéu 18.82 CPTPP vira doi
hoi cac qudc gia co bién phap dé ISP tham
gia chu dong, tich cuc vao cong tac thuc
thi quyén tac gia trén moi trudong mang,
vira bao vé cac ISP. Diéu nay dugc thiét
ké theo mo hinh Diéu 512 Pao luat Ban
quyén thién nién ky ky thuat s6 (DMCA)
ctia Hoa Ky, vdi cac quy dinh rat chi tiét
va cu thé vé trach nhiém cta ISP ddi véi
hanh vi xdm pham quyén tac gia ctia ngudi
dung Internet va cac trudng hop mién trach
nhiém. Cac quy dinh nay huéng dén dam
béo can bing gitra hai muyc tiéu: (1) ting
cudng thuc thi quyén tac gia trong méi
truong sb, budc ISP phai ¢o trach nhiém
dbi v6i hanh vi xAm pham xay ra trén hé
théng do ho cung cip du ho khong phai
la chu thé truc tiép thuc hién hanh vi xam
pham; (2) thuc déy tu do Internet va su
phat trién cua cac ISP bang cach tao cac
gi161 han an toan cho ISP (céac truong hop
mién trach nhiém), tranh dit ganh ning
qua 16n cho ISP trong viéc kiém soat thong
tin luu chuyén trén hé thdng. Trudng hop
khong thuc hién quy trinh thong bao va
g0 bo (notice and take down), ISP s€ phai
chiu trach nhiém phap 1y vé hanh vi xam
pham quyén tac gia, dua trén 1y thuyét vé
trach nhiém gian tiép (secondary liability).
Trach nhiém gian tiép 1a trach nhiém phap
ly ciia nguoi khong tryc tiép xdm pham
quyén ctia ngudi khac, nhung hanh vi cua
ngudi d6 c6 vai tro nhat dinh dan dén thiét
hai cho chu thé quyén, chiang han nhu
khuyén khich, thic diy, hodc thu loi tir
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hanh vi xdm pham?. Trach nhiém gian tiép
thuong c6 hai loai: trach nhiém thay thé
(vicarious liability) va trach nhi€ém dong
gop (contributory liability). Mot chu thé
phai chiu trach nhiém déng gép néu biét
hozc budc phai biét vé hanh vi xdm pham,
nhung van xi giuc, giy ra hodc gbp phan
dang ké cho hanh vi xdm pham cta ngudi
khac, chang han nhu cung cip phuong tién
cho ngudi xAm pham truc tiép.

Céc quy dinh cta Diéu 18.82 cho thay,
ISP hién nay dong vai tro nhu nhiing co
quan thuc thi quyén SHTT trén moi trudng
mang. Thay vi thuc hién céc thu tuc phap
1y tai co quan co tham quyén nhu khoi klen
tai toa an, yéu cau co quan c6 thim quyen
xur phat vi pham hanh chinh, chu thé quyen
SHTT c6 thé guri thong bao va yéu cau ISP
thuc hién ngay cac bién phdp mang tinh
khan cap bao gdm g& boé hodc ngin chin
truy cdp tai liéu bi cdo budc xam pham.
C6 thé coi day 1a mot kénh thyuc thi quyén
SHTT mdi trong mdi truong sb, hiéu qua
hon, nhanh chéng hon, don gian, tiét kiém
hon so v6i viéc yéu cau co quan nha nudc
¢6 thim quyén xur Iy hanh vi xAm pham, ma
van dat duoc muc dich cta chu thé quyén
1a chim dit ngay hanh vi xam pham’.

b) Quy dinh vé trach nhiém ciia nha
cung cép dich vu Internet trong Hiép
dinh EVFTA

EVFTA ciing c6 cach tiép cén twong tu
nhu CPTPP vé trach nhiém cua ISP du cac
quy dinh khong chi tiét bang CPTPP. Cac
quy dinh cia EVFTA vé vin dé nay thé

hién 10 su tiép nhan mo hinh trach nhiém
ISP theo Chi thi vé TMDT'. V& co ban,
day van 1a mo hinh trach nhiém gian tiép
va quy dinh cic gi6i han, mién trir trach
nhiém déi voi truong hop ISP chi déng
vai tro truyén din thong tin, luu trir tam
thoi thong tin, hodc cho thué chd luu trir,
v6i didu kién ISP g& bo hodc chin ngay
viéc truy cdp thong tin khi biét vé hanh vi
xam pham.

Theo Diéu 12.55 EVFTA, mdi Bén
phai quy dinh gi¢i han hodc mién trir trong
phap luat qudc gia lién quan dén trach
nhi¢m phap ly cua ISP d01 voi viée xam
pham quyén tac gla va quyén lién quan Xay
ra trén mang vién thong lién quan dén viéc
cung cép hodc sir dung dich vu cua cac
ISP. Gi6i han va mién trir it nhat phai bao
gdm nhitng hoat dong sau:

(a) Truyén dan trong mang vién thong
cac thong tin do nguodi su dung dich vu
cung cap, hodc cung cip truy cap mang vién
thong (“chi truyén dan” - mere conduit);

(b) Truyén dan trong mang vién thong
thong tin do nguoi st dung dich vu cung
cap lién quan dén viéc luu trir ty dong,
trung gian va tam thoi cac thong tin, dugc
thuc hién chi nhim muc dich lam cho
viéc truyén tai thong tin hiéu qua hon dén
nguoi st dung dich vu khac theo yéu cau
cua ho (“luu trlr tam thoi”- caching), voi
diéu kién 13 nha cung cap phai: (i) khong
thay d6i thong tin trir truong hop vi 1y do
ky thuat; (ii) tudn thu cac diéu kién vé tiép
can thong tin; (iii) tudn thu cac quy dinh

§ Mark Bartholomew & John Tehranian, The Secret Life of Legal Doctrine: The Divergent Evolution of Sec-
ondary Liability in Trademark and Copyright Law, Berkeley Tech. L.J. 21 (2006) 1363-1419.

9 Pham Duy Khwong, Vai tr6 ciia nha cung cdp dich vu Internet trong viéc bdo vé quyén tac gia trén moi
truong mang tai Viét Nam trong TPP, https://vi.sblaw.vn/vai-tro-cua-nha-cung-cap-dich-vu-internet-trong-
viec-bao-ve-quyen-tac-gia-tren-moi-truong-mang-tai-viet-nam-trong-tpp/, truy cap ngay 08/10/2021.

10 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects
of information society services, in particular electronic commerce, in the Internal Market.
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lién quan dén cap nhat thong tin, dugc quy
dinh cu thé theo cach thirc duoc nganh
cong nghi€p cong nhan va st dung rong
rai; (iv) khong dugc can thi¢p dé c6 dugc
dir liéu vé viéc sir dung thong tin bang
vi¢e su dung hop phap cong nghé¢ da duoc
nganh cong nghi¢p thura nhan va sir dung
rong radi; (v) gd bo hoac ngan chan viéc
truy cap thong tin di dugc luu trir khi biét
rang thyc té 1 thong tin tai ngudn truyén
dan da duoc gd bo khoi mang hodc truy
cap da bi chan;

(c) Viéc luu trir thong tin do nguoi st
dung dich vu cung cap theo yéu ciu cia
nguoi st dung dich vu (“cho thué chd luu
trit” - hosting) voi diéu kién 1a nha cung
cap: (i) khong biét vé thong tin bat hop
phap; va (ii) khi biét duoc thong tin do,
hanh dong nhanh chéng dé g& bo hoic
ngan chan cac truy cap td1 thong tin do.

Dbi véi truong hop ISP chi dong vai tro
truyén dan thong tin hodc cung céap truy
cap, ISP duoc mién trir trach nhiém ma
khong can dap ung thém diéu kién nao.
Dbi v6i trudng hop ISP cung cap dich vu
“luu trr tam thoi” thong tin hoac “cho
thué chd luu trit”, dé dugc mién trur trach
nhiém, ISP phai dap Gng thém cac diéu
kién khac, trong d6 c6 viéc tuan thu co ché
“notice and take down” (nhanh chong g&
bo hodc ngan chan truy cap thong tin khi
biét v& hanh vi xdm pham). Nhu vay, khi
murc d¢ tham gia va dong gdp cua ISP vao
hanh vi xam pham cia nguoi dung cang
tang thi trach nhiém (gian tiép) ctia ISP ddi
v6i viéc dam bao thyuc thi quyén tac gia
cang cao hon. Do d6, viéc phan loai cac
dich vu do ISP cung cép c6 vai trd quan
trong trong viéc quy trach nhiém cua ISP.
Pay ciing 1a nguyén tic duoc thé hién tai
Diéu 18.82 CPTPP nhu da phan tich & trén.
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2.2. Quy dinh ciia Dy thdo Ludt swa
déi, bé sung mét sé diéu ciia Ludt Sé hitu
tri tu¢ vé trach nhigm ciia nha cung cdp
dich vu trung gian déi véi hanh vi xam
pham quyén tic gid, quyén lién quan

Quy dinh vé trach nhiém ciia nha cung
cap dich vy trung gian ddi voi hanh vi xam
pham quyén tac gia, quyén lién quan da c6
su thay d6i dang ké qua 3 ban Du thao Luat
stra d6i, bod sung mot sb diéu cua Luat S¢
httu tri tu¢ (Du thao Luat). Dy thao Luat
lan 1 ngay 17/11/2020 chwa bo sung quy
dinh vé hanh vi xdm pham quyén tac gia,
quyén lién quan cua nha cung cip dich vu
trung ma chi b6 sung Didu 198b voi ticu
dé “Quyén, trach nhiém ctia doanh nghiép
cung cap dich vu trung gian”. Diéu 198b
& Du thao Luat 1an 1 hau nhu ghi nhan lai
toan bo quy dinh vé trach nhiém cua nha
cung cép dich vu trung gian trong Thong
tw lién tich sb 07, vdi cach tiép can hoan
toan khac CPTPP va EVFTA: thay vi dua
ra cac truong hop va diéu kién gi6i han,
mién trir trich nhiém cua ISP thi Du thao
Luat lan 1 liét ké cac truong hop ISP phai
chiu trach nhiém bdi thudng, va cac quy
dinh vé quyén, trach nhiém cua ISP mang
tinh chat quan 1y hanh chinh, ding tir goc
dd quan ly ctia co quan nha nude hon 1a tu
goc do cua chu thé quyén SHTT. Céch tiép
can nay chua twong thich véi chuan muyc
quéc té vé thuc thi quyén SHTT trong moi
truong sb theo cac FTA thé hé mai.

Du thao Luét 1an 3 trinh Quéc hdi cho
¥ kién tai Ky hop thir 2, Qubc hoi khoa
X di c6 budc tién dang ké trong quy dinh
vé trach nhiém cia nha cung cap dich vu
trung gian, chuyén hoan toan tir cach tiép
can cua Thong tu lién tich s6 07 sang cach
tiép can ctia cac FTA thé hé moi. Du thao
Luét 1an 3 b sung vao Diéu 198 mdt nodi

23

NngEN c;’m
S619(443) - T10/2021\_LAP PHAP




BAN VE DU AN LUAT

dung quan trong trong quyén ty bio vé
ctia chu thé quyén SHTT, d6 1a quyén yéu
cau to chtc, c4 nhan c6 hanh vi xAm pham
quyén SHTT phai “gd bo va x6a ndi dung
vi pham trén mdi trudng mang vién thong
va mang Internet cong cong”. Pong thoi,
Diéu 198b di thay doi tiéu dé 1a “Trach
nhiém phap 1y vé quyén tac gia, quyén lién
quan ddi v6i doanh nghiép cung cip dich
vu trung gian”. Noi dung diéu ludt nay
gbém 6 van dé:

Thir nhdt, Dy thao Luat dinh nghia
théng nhat vé doanh nghiép cung cép dich
vu trung gian 1a “doanh nghiép cung cip
phuong tién ky thuat dé to chuc, ca nhan
st dung dich vu dua ndi dung thong tin sb
1én moi trudng mang vién thong va mang
Internet cong cong; cung cap két ndi truc
tuyén cho cong chung tiép can, st dung
noi dung thong tin sd trén modi truong
mang vién thong va mang Internet cong
cong”. Dinh nghia nay vé co ban di tuong
thich v6i dinh nghia vé nha cung cp dich
vu trung gian trong cac FTA thé hé¢ mai,
va ciing ham ¥ rang dinh nghia nay khong
bao gdm cic nén tang thuong mai dién
tor (e-commerce platforms) nhu Lazada,
Shopee.. ma chi bao gém cac doanh nghiép
cung cip dich vu truyén dan, két ndi, luu
trit, cho thué chd luu trit noi dung thong tin
s6 (tac pham va cac ddi twong quyén lién
quan dugc thé hién dudi dang sd). Nhu
vay, ddi v&i cac san thuong mai dién tu,
trach nhiém cta ho vé hanh vi xam pham
quyén SHTT cua ngudi dung (nhu ban,
chao ban hang héa gia mao vé SHTT) sé&
duoc diéu chinh boi phap luat vé thuong
mai dién tir.

Thir hai, Dy thdo Luat quy dinh doanh
nghiép cung cdp dich vu trung gian co
trach nhiém trién khai cdc bién phap k¥
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thuat, phéi hop véi cac co quan nha nude
c6 tham quyén, cac chu thé quyén thyc thi
cac bién phap bao vé quyén tac gia, quyén
lién quan trén moi trudng mang vién thong
va mang Internet cong cOng.

Thir ba, Dy thao Luat quy dinh 4 truong
hop doanh nghiép cung cap dich vu trung
gian dugc mién trir trach nhiém phap 1y
d6i v6i hanh vi xAm pham quyén tac gia,
quyén lién quan trén moi truong mang
vién thong va mang Internet cong cong,
d6 1a: (1) chi truyén dan hodc cung cip
kha ning truy cdp dén noi dung thong tin
sb; (2) luu trir thong tin ty dong, tam thoi
trong qua trinh truyén din thong tin (véi
céc diéu kién: chi bién doi thong tin vi 1y
do cong nghé; tuan thi cac diéu kién truy
nhap, str dung nodi dung thong tin sd; tuan
thu cac quy tic vé cap nhat ndi dung thong
tin s6 duoc quy dinh cu thé theo cach thiic
dugc nganh cong nghiép thtra nhan va st
dung rong rai; khong ngan can viéc su
dung hop phap cong nghé dugc thira nhan
rong rdi trong nganh cong nghiép dé iy
dit liéu veé viéc st dung ndi dung thong tin
s6; va g& bo noi dung thong tin sd hoic
khong cho truy nhip dén ndi dung thong
tin s khi biét rang noi dung thong tin s6
d6 da dugc g& bo tai ngudn khoi dau hodc
ngudn khoi dau da huy viéc truy nhap dén
n6i dung thong tin s6 do); (3) luu trit ndi
dung thong tin s6 ctia ngudi dung theo yéu
cdu cia ngudi dung (véi diéu kién: khong
biét rang nodi dung thong tin sé d6 vi pham
quyén tac gia, quyén lién quan va c6 hanh
dong nhanh chéng g& bo hoac ngian chin
viéc truy nhap toi ndi dung thong tin sd
d6 khi biét rang ndi dung thong tin s6 do
vi pham quyén tic gia, quyén lién quan,
(4) Cac truong hop khac theo quy dinh ctua
Chinh phu.



Trong truong hop doanh nghiép cung
cép dich vu trung gian khong thuc hién hoac
thyc hién khong day du cac nghia vu dé duoc
mién trir trach nhiém phap 1y theo khoan 3
Diéu 198b thi s& bi coi 1a ¢6 hanh vi xam
pham quyén tic gia, quyén lién quan (theo
khoan 8 Diéu 28 hodc khoan 11 Diéu 35 méi
duoc bd sung vao Du thao Luat lan 3) va
phai chiu trach nhiém phép 1y tuong tmg.

Thir tur, Du thao Luat nhdn manh réng cac
diédu kién dé doanh nghiép cung cip dich vu
trung gian dugc hudong mién trir trach nhiém
phap 1y néu trén khong budc doanh nghiép
cung cap dich vu trung gian phai tu giam sat
dich vu cua minh hoac chu dong tim kiém
cac bang ching chi ra hanh vi xdm pham.
Day la diéu khoan quan trong dé tranh ap dit
ganh nang qua lon cho céac ISP trong viéc
giam sat ndi dung thong tin sd luu chuyén
trén hé théng/nén ting ctia minh.

Thir nam, Du thao Luat khéng dinh quy
dinh vé mién trir trach nhiém phap 1y theo
Diéu 198b khong loai trir trach nhiém phap
1y khac d6i voi cac doanh nghiép cung cip
dich vu trung gian theo quy dinh cia Luat
SHTT va phap luat khéc co lién quan.

Thur sau, Du thao Luat giao cho Chinh
phu quy dinh chi tiét vé doanh nghiép cung
cap dich vu trung gian, truong hop mién
tror va trach nhiém thuc thi cac bién phép
bao vé quyén tac gia, quyén lién quan.

Nhu vay, vé co ban, Piéu 198b trong
Dy thao Luat lan 3 da tuong thich véi cac
FTA thé hé moi, dic biét 1a voi EVFTA.
Tuy nhién, van con mot sd diém can tiép
tuc hoan thién nhu sau:

Mot la, tén diéu luat chua chinh xac va
chua day du, can stra thanh “Trach nhiém
phap 1y ciia doanh nghiép cung cap dich
vu trung gian d6i v6i hanh vi xAm pham
quyén tac gia, quyén lién quan trén moi

BAN VE DU AN LUAT

treong mang vién thong va mang Internet
cong cong”.

Hai la, dinh nghia “doanh nghiép cung
cap dich vu trung gian” 1a mot dinh nghia
quan trong, nén dugc chuyén lén Diéu 4
vé Giai thich tir ngi thay vi dat ¢ khoan 1
Diéu 198b.

Ba la, mot s6 quy dinh cua khoan 3
Diéu 198b chua théng nhat va hop 1y &
nhirng diém sau:

- Muc dich cua khoan 3 la néu ra cac
truong hop doanh nghiép cung cip dich
vu trung gian dugc mién trir trach nhiém
phap 1y. Do d6, cac diém a, b, ¢ khoan 3
phai néu lén cac dang hanh vi ma ISP duogc
mién trach nhiém (va kém theo diéu kién,
néu c0). Tuy nhién, cdu tric dién dat cua
diém a, b, ¢ khoan 3 Piéu 198b chua théng
nhat. Diém a va c liét ké hanh vi trong khi
diém b lai dugc dién dat thanh nghia vu
cua ISP.

- Céc trudng hop mién trir trach nhiém
& diém a, b va ¢ thiéu mot noi dung quan
trong dugc nhan manh trong Piéu 12.55
EVFTA la thong tin sé phai “do nguoi sir
dung dich vu cung cdp” (nguyén vian tiéng
Anh: information provided by a user of
the service) nham thé hién rang vai trd
ctia ISP chi mang tinh chat “gian tiép”,
“trung gian”.

- Viéc thém diém d (cac truong hop
khac do Chinh phu quy dinh) khién cho
diéu luat trd nén khong chic chan, khong
rd rang, gy bat an cho cac doanh nghiép
cung cép dich vu trung gian ciing nhu cac
cht thé quyén va phai chd hudng dan cua
Chinh phu dé thi hanh diéu luat quan trong
nay. V& nguyén tic, cic truong hop “mién
trir trach nhiém” hay “gid¢i han an toan”
nén dugc luat quy dinh mot cach cu thé va
xéc dinh; do d6, tac gia kién nghi bo diém d
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khoan 3 Diéu 198b trong Dy thao. EVFTA
cling chi yéu cau cac qudc gia thanh vién
quy dinh tdi thiéu 3 trudng hop mién trir
trach nhiém nhu ¢ diém a, b va c.

- Diém c yéu cau doanh nghiép cung cap
dich vu trung gian phai nhanh chong g& bo
hanh dong hodc ngin chan viéc truy nhap
t6i ndi dung thong tin sé dugc luu trit trén
nén tang ciia minh chi khi “biét ring noi
dung thong tin s6 d6 vi pham quyén tac gia,
quyén lién quan” 1a chwa hop 1y, vi mot
hanh vi chi dugc xac dinh 1a hanh vi xam
pham khi ¢6 quyét dinh ctia toa 4n hodc co
quan nha nudc c¢6 thim quyén. Trén thuc
té, ISP khong thé biét chic chin rang noi
dung thong tin s6 co6 xdm pham quyén tac
gia, quyén lién quan hay khong ma chi co
thé ¢ thong tin cao budc vé hanh vi xam
pham (cha yéu do chu thé quyén cung cip),
trir trudng hop c6 thong bao hay yéu cau tir
co quan nha nudc c6 thim quyén (truong
hop nay it xay ra). Do d6, vé diém nay,
nén tham khao quy dinh ciia Dicu 18.82
CPTPP, 1am rd ISP phai nhanh chong go
b6 hodc chin truy cap dén nodi dung thong
tin s khi thuc té biét duge vé hanh vi xam
pham hodc khi nhan dugc thong bao cua
chu thé quyén tac gia, quyén lién quan.
Nhu vay, méi bdo dam tinh kip thoi trong
thuc thi quyén trén méi trudng sb va dé cao
su chu dong ciia cac chii thé quyén SHTT.

Dé khic phuc han ché néu trén, tac gia
cho rang, khoan 3 DPidu 198b can dugc sta
lai nhu sau:

“3. Doanh nghi¢p cung cip dich vu
trung gian dugc mién trir trich nhiém phéap
ly d6i voéi hanh vi xAm pham quyén tac
gia, quyén lién quan trén moi trudng mang
vién thong va mang Internet cong cong lién
quan dén viéc cung cép hoic st dung dich
vu cua minh trong cac truong hop sau:
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a) Chi thuc hién viéc truyén dan hoic
cung cip kha ning truy nhap dén noi dung
thong tin s do ngudi st dung dich vu
cung cap;

b) Thuc hién chuc ning luu trir dém
trong qua trinh truyén dan thong tin do
nguoi st dung dich vu cung cép mot cach
ty dong, tam thoi nham muc dich trung
chuyén thong tin va lam cho viéc truyén
dan thong tin hiéu qua hon, véi cac diéu
kién sau: chi bién d6i thong tin vi 1y do
cong nghé; tuan thu cac diéu kién truy
nhdp, sir dung ndi dung thong tin sb; tuan
tha cac quy tic vé cap nhat noi dung thong
tin s6 duge quy dinh cu thé theo cach thirc
duoc nganh cong nghiép thura nhan va su
dung rong rai; khong ngan can viéc su
dung hop phap cong ngh¢ dugc thira nhan
rong rdi trong nganh cong nghiép dé lay
dir lidu vé viéc sir dung ndi dung thong tin
sd; va g& bo ndi dung thong tin sé hoidc
khong cho truy nhap dén ndi dung thong
tin s6 khi biét rang ndi dung thong tin sd
d6 da duoc gd bo tai ngudn khai dau hoic
ngudn khoi dau da hay viéce truy nhap dén
ndi dung thong tin s6 d6 theo quy dinh cta
Chinh phu;

¢) Luu trit ndi dung thong tin sé do
ngudi sit dung dich vu cung cip theo yéu
cau ctia ngudi str dung dich vu, véi cac diéu
kién sau: khong biét rang ndi dung thong
tin s6 d6 xam pham quyén tac gia, quyén
lién quan; va c6 hanh dong nhanh chong g&
bo hodc ngan chan vi¢c truy nhap toi ndi
dung thong tin s6 d6 khi biét ring noi dung
thong tin s6 d6 xam pham quyén tac gia,
quyén lién quan hodc khi nhén dugc thong
béo ciia chu thé quyén tac gia, quyén lién
quan c4o budc nodi dung thong tin sé xam
pham quyén tac gia, quyén lién quan theo
quy dinh ctia Chinh phu” m
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Tém tit:

Db udng co duong l1a tht ca cac loai dd udng co chira duong tu do. St dung dd
ubng c6 duong khong hop 1y duoc xac dinh 1a mot trong nhitng nguyén nhan
chinh gdy ra thira can, béo phi va cac réi loan chuyén hoa ca & ngudi trudng
thanh va tré em, lam ting nguy co bi rbi loan dudng huyét, m& méau va huyét
ap, tir do, gia tang ty 16 méc bénh dai thao dudng tuyp 2, ting huyét ap, rdi loan
m& méu ciing nhu céc bién ching vé tim mach, dot quy va tir vong; 1a mot trong
nhiing nguyén nhéan chinh gay ra cc bénh vé ring miéng va c6 thé anh hudéng
nghiém trong t6i sttc khoe cua tré em. Trong khi do, mirc tiéu thu dd udng co
duong ¢ Viét Nam da gia tdng nhanh chong trong nhitng thap ky qua, dac biét &
gi6i tré. Trong bi canh dd udng c6 dudng dang ngay cang da dang vé chung loai,
¢6 thé d& dang mua v6i gia thanh phit hop v6i nhiéu ting 16p dan cu, cac giai
phap nhdm giam muc gia tang tiéu dung, cai thien nhan thirc, quan diém va thuc
hanh cia cong dong hucmg t6i tiéu thu dd udng cé duong hop 1y 1a cin thiét dé
g6p phan giam nguy co méc va tir vong do cac bénh khong 1ay nhiém & nudc ta.

Abstract:

Sugar-sweetened beverages are defined as all types of beverages containing
free sugars. Unreasonable consumption of sugar-sweetened beverages has been
identified as one of the main causes of overweight, obesity, and metabolic disorders
in both adults and children, increasing the risk of blood sugar disorders, blood
fat, and high blood pressure, thereby, increasing the incidence of type 2 diabetes,
hypertension, dyslipidemia as well as cardiovascular complications, stroke, and
death; is also one of the main causes of dental disease and may seriously affect the
health of children. Meanwhile, the consumption of sugar-sweetened beverages
in Vietnam has increased rapidly over the past decades, especially among young
people. In the context that sugar-sweetened beverages are increasingly diverse
in types, are easily purchased at affordable prices for several classes of the
residents, the appropriate solutions to reduce up-trend consumption of sugar-
sweetened beverages, to strengthen the awareness, viewpoints, and consuming
practices of the community towards rational consumption of sugar-sweetened
beverages are necessary so that it is to reduce the risk of morbidity and mortality
from non-communicable diseases in our country.

T6 chuc Y te thé gl(n (WHO) str dung
khai niém do uong co du’orng (PUCD) cho
tat ca cac loai do uéng c6 chtra duo’ng tu do,
gdm c6 nudc ngot khong chira con (soft-
drink) c6 ga hoac khong c6 ga, nudc €p trai
ciy/rau ci, d0 udng tir trai cay/rau cu, dudi

dang dd udng, chat c6 dic dang 1ong va bot,
nudce co pha ché huorng lidu, nudc tang luc
va dd udng cho nguoi choi thé thao (sport
drinks), tra pha san, ca phé pha san va do
udng sita c6 pha ché huong liéu (flavoured
milk drinks)'. Trong dinh nghia nay, duong

!'Sugary drinks (WHO 2017)/ (Sugar- sweetened beverages (WHO 2020) are defined as all types of beverages
containing free sugars and these include carbonated or non-carbonated soft drinks, fruit/vegetable juices
and drinks, liquid and powder concentrates, flavoured water, energy and sports drinks, ready-to-drink tea,
ready-to-drink coffee, and flavoured milk drinks. World Health Organization 2017. Taxes on Sugary Drinks:
Why Do It? World Health Organization. [(accessed on 6 June 2021)];2017 Available online: https://apps.
who.int/iris/handle/10665/260253; WHO 2020. Assessing national capacity for the prevention and control
of noncommunicable disease: report of the 2019 global survey. Geneva: World Health Organization; 2020.
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tw do la cac duong don (nhu glucose,
fructose) va duong doi (sucrose hodc duong
an) duoc nha san xuat, ngudi ché bién, nau
thue phidm hodc ngudi tiéu dung thém vao
thyc pham va duong ty nhién cé trong mat
ong, xi-rd, nudc ép hoa qua va nudc hoa
qua co6 dac’.
1. Tac hai ciia d0 udng c6 dwong ddi véi
stre khoe

Nhiéu nghién ctru di chi ra méi lién hé
gitra viéc st dung PUCP va cac van dé stic
khoée nhu thira can, béo phi, dai thdo duong
tuyp 2, bénh tim mach, bénh rang miéng,
... Thira c4n va béo phi 1 yéu t6 nguy co
chinh ctia mot s6 bénh man tinh nhu bénh
dai thdo duong, bénh tim mach va mot )
loai ung thu?,*’. Hién nay, tinh trang thira
can va béo phi dang gia ting dang ké ¢ cac
nuée ¢ thu nhap thap va trung binh, dic

biét 1a & cac khu vuc thanh thi®. Can nguyén
gy nén bénh béo phi rat phuc tap, trong d6
c6 nguyén nhan tur tinh trang gia tang tiéu
thu duong tu do, dac bi¢t 1a tt BPUCD & ca
ca tré em va nguoi 10n’,8,%. Bang chimg gan
day cho thidy mbi lién quan giita tiéu thy
PUCD vdi ty 18 tir vong. Theo d6, giam d6
udng c6 duong co thé du phong tir vong do
g6p phan lam giam ty 1¢ thira can, béo phi,
roi loan duong mau, md mau va ting huyét
ap, 1a cac yéu té nguy co giy tir vong phd
bién tai cac nudc c6 thu nhap thap va trung
binh!0,!1,12,13,

T cac nghién ctu cho thiy, DPUCD
thuong dugc dung nap nhanh chong va
khong mang lai cam gidc no giéng nhu
thire an dac'®. Do d6, nguoi tiéu dung cod
xu huong khong giam luong thuce an khac

2 Free sugars refer to monosaccharides (such as glucose, fructose) and disaccharides (such as sucrose or table
sugar) added to foods and drinks by the manufacturer, cook or consumer, and sugars naturally present in
honey, syrups, fruit juices and fruit juice concentrates (WHO 2017, WHO 2020).

3 Key TJ, Schatzkin A, Willett WC, Allen NE, Spencer EA, Travis RC. Diet, nutrition and the prevention of
cancer. Public Health Nutrition. 2004; 7(1A):187-200.

* Srinath Reddy K, Katan MB. Diet, nutrition and the prevention of hypertension and cardiovascular diseases.
Public Health Nutrition. 2004; 7(1A):167-86.

3 Steyn NP, Mann J, Bennett PH, Temple N, Zimmet P, Tuomilehto J et al. Diet, nutrition and the prevention
of type 2 diabetes. Public Health Nutrition. 2004; 7(1A):147-65.

¢ Swinburn BA, Sacks G, Hall KD, McPherson K, Finegood DT, Moodie ML, Gortmaker SL. The global
obesity pandemic: shaped by global drivers and local environments. Lancet. 2011; 378(9793):804-14.

7 Malik VS, Pan A, Willett WC, Hu FB. Sugar-sweetened beverages and weight gain in children and adults: a
systematic review and meta-analysis. American Journal of Clinical Nutrition. 2013; 98(4):1084-102.

8 Mattes RD, Shikany JM, Kaiser KA, Allison DB. Nutritively sweetened beverage consumption and body weight:
a systematic review and meta-analysis of randomized experiments. Obesity Reviews. 2011; 12(5):346-65.

° Te Morenga L, Mallard S, Mann J. Dietary sugars and body weight: systematic review and meta-analyses of
randomised controlled trials and cohort studies. BMJ. 2013; 346:¢7492.

10 Malik VS, Popkin BM, Bray GA, Després JP, Willett WC, Hu FB. Sugar-sweetened beverages and risk of
metabolic syndrome and type 2 diabetes: a meta-analysis. Diabetes care. 2010 Nov 1;33(11):2477-83.

' Malik V, Li Y, Pan A, De Koning L, Schernhammer E, Willett W, Hu F. Long-Term Consumption of Sugar-
Sweetened and Artificially Sweetened Beverages and Risk of Mortality in US Adults. Circulation. 2019 Mar 18
2 Fung TT, Malik V, Rexrode KM, Manson JE, Willett WC, Hu FB. Sweetened beverage consumption and risk
of coronary heart disease in women. The American journal of clinical nutrition. 2009 Feb 11;89(4):1037-42.
13 Malik VS, Schulze MB, Hu FB. Intake of sugar-sweetened beverages and weight gain: a systematic review—.
The American journal of clinical nutrition. 2006 Aug 1;84(2):274-88.

4 Pan A, Hu FB. Effects of carbohydrates on satiety: differences between liquid and solid food. Current
Opinion in Clinical Nutrition and Metabolic Care. 2011; 14(4):385-90.

NGHIEN cUU
28 LAP PHAP / s619(443) - T10/2021




du dé bu dip cho lugng calo tir d6 udng co
duong®. Db udng & dang 1ong nén khong
mang lai cam gidc no hodc théa man nhu
khi an thac an dang dac. Vi vay, co thé
khong “ghi nhan” lugng calo tir d6 udng
nhu ddi véi calo tir thirc n dic. Didu nay
c6 thé khién mot nguoi tiép tuc an ngay
ca khi da uéng PUCP véi ham luong
calo cao. Bén canh d6, PUCD bat ké la
dugc tao ngot béng duong hay chit tao
ngot nhan tao (duong héa hoc) déu kich
thich cam gidc thém an cac thic an ngot,
nhiéu carbohydrate khac. Ngoai ra, mic du
PUCD c6 thé chira it dudng hon céc loai
banh ngot nhung trong bita an moi nguoi
s€ co xu hudéng xem banh ngot 1a mon
trang miéng va sé han ché an banh ngot
hon 1a uéng DPUCD. Luong calo du thira
tir PUCD nay gop phan gay ra thira can
va béo phi vi chung d& dang chuyén héa
thanh chét béo trong co thé va dugc luu trir
trong cac mo khac nhau.

- Pé uong cé dwong la mot trong
nhitng nguyén nhdn gdy thwa cdn, béo
phi véi cad tré em va nguwoi lon. Viéc tang
tiéu thy DUCD dan dén viéc ting ning
luong nap vao co thé, tir d6 dan t6i thia

CHINH SACH

can, béo phi. Trong mot phan tich gop két
qua tir 88 nghién ciru cho thidy mdi lién
hé gitra viéc st dung nudc ngot voi viéc
ting niang luong va trong luong co thé's.
Céc nghién clru ¢ tré em va nguoi 1on da
chi ra rang, & nhiing nguoi thira can viéc
giam tiéu thu DPUCP c6 thé giup kiém soat
can ning tt hon'”,'s. Mot nghién ctru trén
33.097 nguoi cho thdy, trong sb nhing
nguoi ¢ nguy co béo phi do di truyén,
nhitng ngudi uéng PUCD d& bi béo phi
hon nhimg ngudi khong ubng’. Két qua
nghién ctru nay cho thiy, nguy co bi béo
phi do di truyén s& khong thanh hién thuc
néu tuan thu cac thoi quen lanh manh nhu
han ché DUCD. Nguoc lai, nguy co nay
s& tang 1én néu khong kiém soat duoc viée
tiéu thu BUCD.

- D6 uéng cé dwong lam gia ting nguy
co méc bénh ddi thio dwong tuyp 2. St
dung nudc ngot c6 thé khién ngudi tiéu
dung giam tiéu thu sira, canxi va cac san
phdm dinh dudng khéac, lam ting nguy
co gip phai mot s6 van dé sirc khoe nhu
bénh dai thao duong®. Nhirng nguoi tiéu
thuy DPUCD thuong xuyén (1 - 2 lon mdi
ngay hoic nhiéu hon) c6 nguy co mic

15 Bachman CM, Baranowski T, Nicklas TA. Is there an association between sweetened beverages and
adiposity? Nutrition Reviews. 2006; 64(4):153—174.

16 Vartanian LR, Schwartz MB, Brownell KD. Effects of soft drink consumption on nutrition and health: a
systematic review and meta-analysis. American journal of public health. 2007 Apr; 97(4):667-75.

17 Chen L, Appel LJ, Loria C, Lin PH, Champagne CM, Elmer PJ, Ard JD, Mitchell D, Batch BC, Svetkey
LP, Caballero B. Reduction in consumption of sugar-sweetened beverages is associated with weight loss: the
PREMIER trial. The American journal of clinical nutrition. 2009 Apr 1; 89(5):1299-306.

13 Ebbeling CB, Feldman HA, Osganian SK, Chomitz VR, Ellenbogen SJ, Ludwig DS. Effects of decreasing
sugar-sweetened beverage consumption on body weight in adolescents: a randomized, controlled pilot study.
Pediatrics. 2006 Mar 1; 117(3):673-80.

Qi Q, Chu AY, Kang JH, Jensen MK, Curhan GC, Pasquale LR, Ridker PM, Hunter DJ, Willett WC, Rimm
EB, Chasman DI. Sugar-sweetened beverages and genetic risk of obesity. New England Journal of Medicine.
2012 Oct 11; 367(15):1387-96.

20 Vartanian LR, Schwartz MB, Brownell KD. Effects of soft drink consumption on nutrition and health: a
systematic review and meta-analysis. American journal of public health. 2007 Apr; 97(4):667-75.
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bénh dai thdo duong tuyp 2 cao hon 26%
so v6i nhitng nguoi hiém khi sir dung?!.
Mot nghién ctru khéc ciing chi ra rang, tiéu
thu 340ml (khoang 1 lon) BUCD/ngay s€
tang nguy co méc bénh dai thao duong tuyp
2 1én 22% so voi nhitng ngudi udng it hon
1 lon/thang; nguy co tham chi con cao hon
& nhom thanh nién va ngudi gbc A2, Trong
mot nghién ctru dich t& hoc (Framingham
Heart Study), nam gidi va phu nir trung nién
ubng tir mot ly (one drink) nudc ngot tré
1én mdi ngdy c6 nguy co mic tién dai thao
duong hodc déi thao dudng cao hon tir 25%
dén 32% va c6 kha niang mac hoi ching
chuyén héa cao hon gan 45% so v6i nhiing
ngudi khong uéng?. Mot nghién ctiru (ndm
2019) str dung dir liéu cta 3 nghién ctru (the
Nurses’ Health Study, the Nurses’ Health
Study II, and the Health Professionals’
Follow-up Study), chi ra rang, néu udng
nhiéu hon 118ml DUCP (bao gdm ca nudc
trai cdy nguyén chat 100%) mdi ngay trong
4 ndm c6 lién quan dén nguy co mic bénh
dai thao duong tuyp 2 cao hon 16% trong
4 nam tiép theo®. Nghién ctru nay ciing

cho thdy, sir dung nhiéu d6 ubng co chét
tao ngot nhan tao (duong hda hoc) thay vi
DbUCD duong nhu khong lam giam nguy co
mic bénh dai thao duong. Tuy nhién, thay
thé mot khau phan PUCD hang ngay bang
nudc, ca phé hodc tra khong duong cé lién
quan dén viéc giam nguy co méc bénh dai
thao duong tir 2—-10%%.

- D6 udng cé dwong cing la nguy co
lam gia tang bénh tim mach. Mot nghién
ctru theo doi 40.000 nam gidi trong 20 nam
cho théy, nhitng ngudi udng trung binh 1
lon PUCP méi ngay c6 nguy co bi mach
vanh hoac tir vong do bénh mach vanh cao
hon 20% so voi nhitng nguoi hiém khi uéng
DbUCD 2¢. M4t nghién ctru khac theo doi
strc khoe caa gan 90.000 phy nit trong 24
nam cho théy viéc tiéu thu DPUCD thuong
xuyén c6 lién quan dén nguy co mic bénh
mach vanh cao. Nhitng phu nit uéng hon
2 phan (two servings) PUCP mdi ngay c6
nguy co bi bénh mach vanh hodc tir vong do
bénh mach vanh cao hon 40% so véi nhiing
phu nir hiém khi udng loai d6 udng nay?’.
Nghién ctru nay ciing cho thay, nhiing

2 Malik VS, Popkin BM, Bray GA, Després JP, Willett WC, Hu FB. Sugar-sweetened beverages and risk of
metabolic syndrome and type 2 diabetes: a meta-analysis. Diabetes_care. 2010 Nov 1; 33(11):2477-83.

22 The InterAct Consortium. Consumption of sweet beverages and type 2 diabetes incidence in European
adults: results from EPIC-InterAct. Diabetologia PMID, 2013.

2 Dhingra R, Sullivan L, Jacques PF, Wang TJ, Fox CS, Meigs JB. D, Agostino RB, Gaziano JM, Vasan RS:
Soft drink consumption and risk of developing cardiometabolic risk factors and the metabolic syndrome in
middle-aged adults in the community. Circulation. 2007; 116:480-8.

24 Drouin-Chartier JP, Zheng Y, Li Y, Malik V, Pan A, Bhupathiraju SN, Manson JE, Tobias DK, Willett
WC, and Hu FB. Changes in Consumption of Sugary Beverages and Artificially Sweetened Beverages and
Subsequent Risk of Type 2 Diabetes: Results from Three Large Prospective U.S. Cohorts of Women and
Men. Diabetes Care. online 2019 Oct 3.

2 Drouin-Chartier JP, Zheng Y, Li Y, Malik V, Pan A, Bhupathiraju SN, Manson JE, Tobias DK, Willett
WC, and Hu FB. Changes in Consumption of Sugary Beverages and Artificially Sweetened Beverages and
Subsequent Risk of Type 2 Diabetes: Results from Three Large Prospective U.S. Cohorts of Women and Men.
Diabetes Care. online 2019 Oct 3.

26 De Koning L, Malik VS, Kellogg MD, Rimm EB, Willett WC, Hu FB. Sweetened beverage consumption,
incident coronary heart disease, and biomarkers of risk in men. Circulation. 2012 Apr 10; 125(14):1735-41.
27 Fung TT, Malik V, Rexrode KM, Manson JE, Willett WC, Hu FB. Sweetened beverage consumption and
risk of coronary heart disease in women. The American journal of clinical nutrition. 2009 Feb 11;89(4):1037-42
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ngudi udng nhiéu PUCD thuong c6 xu
huéng c6 can ning 16n hon va in udng kém
lanh manh hon so v6i nhitng nguoi khong
ubng PUCD.

- Dé uéng cé dwong cé thé lam gia ting
nguy co mdc bénh git ¢ cd nam va nir.
Mot nghién ctru kéo dai 22 nam trén 80.000
phu nir cho thay nhitng nguoi udng mot lon
DUCD mbi ngay co nguy co mic bénh giit
cao hon 75% so véi nhitng phuy nit hiém khi
ubng d6 udng nhu vay 2. Cac nha nghién
ctru nhan thiy nguy co twong tu ciing ting
0 nam gioi®.

- D6 udng cé dwong cé thé cé tic dpng
xdu dén sirc khée ciia xwong. Nhan du
canxi 1a cuc ky quan trong trong thoi tho du
va giai doan day thi, khi xuong dang trong
qua trinh phat trién. Nhin chung, ham luong
canxi va cac chat dinh dudng c6 1oi cho sirc
khoe khac trong nhiéu loai nudc ngot va
PUCD khé thap, nhung do dugc tiép thi
tich cuc nén tré em va vi thanh nién thich
ubng DPUCD. Diéu nay khién cho viéc tiéu
thu BUCD gia tang ¢ gidi tré. Khi tiéu thu
bUCD, nudc ngot tang 1én thi lugng ti€u
thu sira giam di*.

- Tan sudt siv dung do uong cé dwong
ty 16 thuan voi nguy co tiv vong. O Hoa
Ky, mot nghién ciru thuan tap véi 37.716
nam giGi va 80.647 phu nit cho thay nhiing
nguoi cang udng nhiéu PUCP cang tu
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vong sém; so v6i viéc udng DUCD it hon
1 lan/thang thi nguoi udng 1- 4 lan/thang
c6 nguy co ting 1%; udng 2 - 6 lan/tudn
ting 6%; ubng 1-2 lan/ngdy ting 14%; va
ubng >2 lan/ngay tang 21%; sy khac biét c6
y nghia théng ké rd hon & & phu nit so v6i &
nam gioi’.

- Do udng cé dwong cé moi lien h¢
triee tiép téi siu rang va cdc bénh vé rang
miéng. Sau ring, han ché chirc ning ring,
mat ring vinh vién...xdy ra tir thoi tho 4u
va anh huong dén tudi truong thanh. Mot
nghién ciru cho thy, nguy co sdu ring ¢
tré em s& tang 22% néu tré tiéu thy PUCD
hang ngay®2. Mot phan tich tong hop ciing
cho thiy, tiéu thu nudc ting lyc c6 lién quan
dén gia ting khoang 2,4 1an x6i mon ring
boi d6 pH thap va lugng dudng cao cua
nudc tang luc®.

- Sir dung d6 uong cé dwong thwong
xuyén danh hwong nghiém trong toi suc
khoe cuia tré em, la mgt trong nguyén
nhdn chinh khién tré bi thira cn va béo
phi co nguy co cao mic cac van dé stc
khoe nghiém trong bao gébm bénh déi thao
duong tuyp 2, huyét ap cao, hen suyén va
cac van dé ho hap khéc, rdi loan gidc ngi
va bénh gan. Thira can béo phi ¢ tré cling
c6 thé khién tré bi anh hudng tdm 1y. Thira
can ¢ tré¢ em ciing lam tang nguy co béo phi,
cac bénh khong lay nhiém, tir vong sém va

2 Choi HK, Willett W, Curhan G. Fructose-rich beverages and risk of gout in women. JAMA. 2010 Nov 24;

304(20):2270-8

2 Choi HK, Curhan G. Soft drinks, fructose consumption, and the risk of gout in men: prospective cohort

study. BMJ. 2008 Feb 7; 336(7639):309-12

30 Vartanian LR, Schwartz MB, Brownell KD. Effects of soft drink consumption on nutrition and health: a
systematic review and meta-analysis. American journal of public health. 2007 Apr; 97(4):667-75

31 Malik V, Li'Y, Pan A, De Koning L, Schernhammer E, Willett W, Hu F. Long-Term Consumption of Sugar-
Sweetened and Artificially Sweetened Beverages and Risk of Mortality in US Adults. Circulation. 2019 Mar 18

32 Wilder JR, Kaste LM, Handler A, McGruder T C, Rankin KM. The association between sugar-sweetened
beverages and dental caries among third-grade students in Georgia. J Public Health Dent. 2015

3 Li H, Zou Y, Ding G. Dietary factors associated with dental erosion: a meta-analysis. PLoS One. 2012;
7(8):e42626. [PMC free article] [PubMed] [Google Scholar].
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tan tat ¢ tudi trudng thanh®. C6 mdi lién hé
dang ké gitra viéc tiéu thu PUCP va ting
can O tré em*. Vi mdi tré em udng 355ml
(hon 1 lon) soda mdi ngay, ty 1& mic bénh
béo phi ting 1én 60% trong sudt 1 nam rudi
theo doi*®.
2. Xu huéng tiéu thu dd udéng c6 duwong
trén thé giéi va ¢ Viét Nam

Bét chap cac khuyén cdo ciia cac chuyén
gia y t& va cac t6 chirc y té vé viéc han ché
tiéu thy, doanh s6 ban d6 udng co duong
dang ting trén toan thé gioi, dic biét 1a & cac
nude c6 thu nhap thip va trung binh?7 33,
Theo s6 lidu cua Statista nam 2019, 10
nudc ¢ mirc tiéu thu do udng co ga cao
nhat 1a Mexico, tiép dén 1a My, Brazil, Nhat
ban, Nga, Trung Quéc, Negeria, Pakistan,
Indonesia va An 6. O Trung Québe, tiéu
thu d6 udng giai khat (soft drinks) trén dau
ngudi da ting gip doi trong vong 7 nam tir
7,45 lit/nguoi nam 2012 1én 14,57 lit/nguoi

nam 2019*. O Thai Lan, mirc tiéu thu do
ubng nay hang ngay & Thai Lan lién tuc
tang O tré em, tir 8,7% nam 2003 1én 17,2%
nam 2008-2009 va ¢ nguoi 16n, tir 5,1% 1én
7,9% trong giai doan tuwong ung*.

O Viét Nam, mic du muc tiéu thu PUCD
binh quan ddu ngudi thap hon so véi cac
nudc trén thé gidi, viée tiéu thu PUCDH
da tang manh trong nhiing nam qua. Theo
Statista, mtrc ti€u thu nudc gidi khat binh
quan dau ngudi cua Viét Nam nam 2013 1a
35,31 lit/nguoi, nam 2016 tang 1€n 46,59 lit
va nam 2020 tang lén téi 50,09 lit. Trung
binh mot nguoi Viét Nam ti€u thu khoang
46,5g dudng tu do/ngay, gan bang muc giGi
han téi da (50g/ngay) va cao gan gip doi so
v6i mirc khuyén cdo dudi 25g/ngay cia To
chtrc Y té thé gigi®’,*.

Viét Nam 1a quéc gia c6 dan s tré véi
d06 tudi 15-45 chiém ty 18 hon 46%*, day 1a
dd tudi duoc danh gia la c6 nhu cAu cao vé

3 https://www.who.int/elena/titles/free-sugars-children-ncds/en/.

3 Malik VS, Willett WC, Hu FB. Sugar-sweetened beverages and BMI in children and adolescents: reanalyses
of a meta-analysis. The American journal of clinical nutrition. 2009 Jan 1; 89(1):438-9

3¢ Ludwig DS, Peterson KE, Gortmaker SL. Relation between consumption of sugar-sweetened drinks and
childhood obesity: a prospective, observational analysis. The Lancet. 2001 Feb 17; 357(9255):505-8

37 Taylor FC, Satija A, Khurana S, Singh G, Ebrahim S. Pepsi and Coca Cola in Delhi, India: availability, price
and sales. Public Health Nutrition. 2011; 14(4):653-60.

3% Global Soft Drinks [online document]. London: MarketLine; 2013.
(http://marketpublishers.com/report/consumers_goods/food beverage/global soft drinks.html, accessed 1
September 2013).

39 Brazil — Soft drinks. Industry Profile [online document]. London: MarketLine; 2013
(http://www.datamonitor.com/store/Product/brazil_softdrinks?productid=MLIP0929-0005,
September 2013).

0 https://www.statista.com/statistics/505794/cds-per-capita-consumption-in-worlds-top-ten-population-countries/

accessed 1

1 https://www.statista.com/forecasts/120276 1/china-volume-per-capita-soft-drinks.

2 Aekpalakorn W. Food consumption survey among Thai population report, The 4th National Health
Examination Survey, 2008-9. Nonthaburi: National Health Examination Survey Office; 2011.

# World Health Organisation. Guideline: Sugars Intake for Adults and Children. 2015. Available online:
https://www.who.int/publications/i/item/9789241549028 (accessed on 29 September 2020).

“ https://www.who.int/publications/i/item/9789241549028 va https://www.who.int/news/item/04-03-2015-
who-calls-on-countries-to-reduce-sugars-intake-among-adults-and-children.

% Téng diéu tra dan s6 va nha ¢ Viét Nam 2019, https://www.gso.gov.vn/wp-content/uploads/2019/12/Ket-
qua-toan-bo-Tong-dieu-tra-dan-so-va-nha-0-2019.pdf.
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cac loai nudc giai khat va 1a d6i tugng dich
ctia cac nha san xudt nudc giai khat. Khao
sat hanh vi strc khoe hoc sinh nam 2013
cho théy, ty 1€ hoc sinh Vi¢t Nam tir13-17
tudi ubng nude ngot thuong xuyén (it nhat
1 lan/ngay) 1a 31,1% (& nam hoc sinh 14
35,1%, nir hoc sinh la 27,6%%). Bén canh
d6, mot sb nguyén nhan khac nhu diéu kién
khi hau néng 4m, van hoa 4m thuc da dang,
mirc sdng ting nhanh, d6 udng c6 dudng
dang ngay cang da dang vé chung loai, c6
thé dé dang mua véi gia thanh ph hop véi
nhiéu tang 16p dan cu va su phét trién nhanh
ctia dich vu n udng ngoai gia dinh, quang
c4o, tiép thi da day nhu cau va muc tiéu thu
DbUCD tang nhanh qua cac nam.
3. Két luan

Nhiéu nghién ctru d chi ra rang, sir dung
d6 udng co duong khong hop 1y lam ting
nang lugng dung nap vao co thé, 1a mot
trong nhitng nguyén nhan chinh gay ra thura
can, béo phi va cac rdi loan chuyén hoa, 1am
tang nguy co mic mot sé bénh man tinh nhu
dai thao duong tuyp 2, ting huyét ap, bién
chting vé tim mach, dot quy va tir vong & ca
nam va nit. Bén canh do, n6 con anh huong
nghiém trong t6i sttc khoe cua tré em, anh
huong dén xuong ciing nhu ¢6 mdi lién hé
tryc tiép gy ra cac bénh vé ring miéng.

Céc nghién ctru ciing cho thiy rang viéc
giam lugng duong tiéu thy, dac biét 1a dudi
dang DPUCD, ¢6 thé gitip duy tri trong luong
co thé khoe manh va c6 thé giam nguy co
thira cn va béo phi ¢ nguoi 16n. T6 chirc Y
té thé gigi (WHO) khuyén cdo giam lugng
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duong tu do tiéu thy trong sudt qua trinh
song; nén giam luong duong tu do tiéu thu
hang ngay & ca ngudi 16n va tré em xudng
dudi 10% téng ning lwong nap vao va co
thé giam xubng dudi 5% (twong dwong 25
gram hodc 6 mudng ca phé) mdi ngay s& co
lgi hon cho strc khoe*.

Trong mot tuyén bd khoa hoc duoc cong
bd trén Tap chi Circulation, Hi¢p hdi Tim
mach Hoa Ky (AHA) khuyén céo rang
tré em tir 2 dén 18 tudi nén han ché luong
duong tiéu thu thém xudng dudi 6 mudng
ca phé (25 gam) mdi ngay tic dudi 5%
tong ning luong nap vao va PUCD nén
duoc giéi han khong qua 235ml mdi tuan®.
Tré em dudi 2 tudi khong nén tiéu thy bat
ky loai thyc pham hodc d6 udng nio cod
thém duong.

Nhiéu bang chimg chi ra rang, gido duc
dinh dudng va cac can thiép thay d6i hanh
vi khac duoc thiét ké nham giam tiéu thy
PUCD c6 thé c6 hiéu qua trong viéc giam
luong ti€u thu & cép dd cé nhan. Tuy nhién,
viéc thay d6i hanh vi cia ca mot cong dong
vé lau dai c6 thé kho dat duoc dic biét &
nhom nguoi 16n, vi cac hanh vi va s¢ thich
an udng thuong dugc hinh thanh trong thoi
tho 4u va kho sira d6i khi truong thanh. Vi
vdy, can xem xét cac bién phap can thi¢p
khac nham giam tiéu thu PUCD nhu: han
ché kha nang tiép can véi DPUCD (khong
ban ¢ may ban hang ty dong, bay ban ¢ céac
khu vyec it thu hut khach hang,...) & nhiing
noi cong cong va thué hodc cic bién phap
vé gia dé giam tiéu dung m

4 https://vnede.gov.vn/cac-khuyen-nghi-cua-to-chuc-y-te-the-gioi-de-kiem-soat-tieu-thi-do-uong-co-duong-
nham-phong-chong-benh-khong-lay-nhiem-tai-viet-nam-nd 13438.html.

47 https://www.who.int/publications/i/item/9789241549028 va https://www.who.int/news/item/04-03-2015-
who-calls-on-countries-to-reduce-sugars-intake-among-adults-and-children.

% Vos MB, et al. Added Sugars and Cardiovascular Disease Risk in Children. Circulation. 2016;
CIR.0000000000000439, published online before print August 22, 2016.
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THUC TIEN PHAP LUAT

BUGC THUC HIEN BIEN PHAP KHAC PHUC TiNH TRANG O NHIEM

M0l TRUGNG TRONG PHAP LUAT XU PHAT VI PHAM HANH CHiNH®

Cao Vii Minh
TS. Truong Bai hoc Ludt Tp. H6 Chi Minh

Tém tat:

X phat vi pham hanh chinh 1a viéc ngudi c6 tham quyén ap dung hinh
thirc xir phat, bién phép khac phuc hau qua dbi véi ca nhén, to chirc vi
pham hanh chinh. Trong sb cac bién phap khic phuc hau qua duoc quy
dinh trong Luét Xu ly vi pham hanh chinh nam 2012 da dugc sua doi,
bd sung mot s6 diéu nam 2020, budc thyc hién bién phap khic phuc tinh
trang 6 nhiém moi truong 1 mot bién phap dic biét. Trong pham vi bai

Théng tin bai viét:

Twr khoa: Vi pham hanh chinh,
xtr phat vi pham hanh chinh,
bién phap khac phuc hau qua,
Luat Xt Iy vi pham hanh chinh.

Lich sir bai viét:

Nhén bai : 10/8/2021 viét ndy, tac gia phan tich nhiing quy dinh ctia phap luat hién hanh vé
Bién tap - 24/9/2021 bién phap khac phuc hau qua nay, chi ra mot so bat cap va d¢ xuat hudng
Duyétbai  :26/9/2021 hoan thién.

Article Infomation: Abstract:

The administrative sanctions include an application of sanction forms,
remedial measures to individuals, organization committing acts of
administrative violations. Forcible application of measures to overcome
the environmental pollution is one of the remedial measures outlined in
the Law on Handling of Administrative Violations of 2012 amended in
2020. Within the scope of this article, the author provides an analysis
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violations; sanctioning of an
administrative violation; remedial
measures; Law on Handling of
Administrative Violations.

Article History: of the applicable legal provisions on this remedial measure, gives out
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improvements.
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1. Khai quat vé bién phap khic phuc hiu
qua budc thue hién bién phap khic phuc
tinh trang 6 nhiém mai trueong

Theo Luat Bao v¢ méi truong nam 2020,
méi truong bao gdm cac yéu td vat chat
tu nhién va nhan tao quan hé¢ mat thiét voi
nhau, bao quanh con nguoi, c6 anh huong

dén doi séng, kinh té, x4 hoi, su ton tai, phat
trién cta con nguoi, sinh vat va ty nhién.
Do mdi trudng c6 modi quan hé mat thiét véi
kinh té, van hoa, x3 hoi cia mot quéc gia
va xa hon nita 1a cua cad nhan loai nén phai
bao dam sy két hop hai hoa giita phat trién
kinh té - xa hoi va van dé bao vé moi truong

' Bai viét co sir dung két qua tir Dé tai Nghién ctru khoa hoc “Xir phat vi pham hanh chinh déi véi ngiueoi chuwa
thanh nién o Viét Nam - Thyc trang va hudng hoan thién” do TS. Cao Vii Minh lam chu nhi¢m.

2 Khoan 1 Diéu 3 Luat Bao vé méi truong ndm 2020.
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(BVMT)’. Diéu d6 c6 nghia 1a sy quan
tam cta cac quoc gia trén thé gidi hién nay
khong phai 1a khai thac ngudn tai nguyén
thién nhién dé tao ra ning suat, san lugng
bang moi gia ma phai bao dam su can dbi
véi viée duy tri va BVMT*. Theo d6, BVMT
1a hoat dong giir gin, phong ngira, han ché
céc tac dong xau dén moi trudong; tmg pho
su ¢ moi truong; khéc phuc 6 nhiém, suy
thoai, cai thién, phuc hoi méi truong; khai
thac, sir dung hop ly tai nguyén thién nhién
nham giit moi trudng trong lanh.

Trong nhitng thap ky gan day, moi truong
thé gioi dang c6 nhiing thay di theo chiéu
huéng xau di nhu sy suy giam tang ozon; su
diét vong cua nhiéu loai dong vat quy hiém;
chay rung, 10 lut, chét thai nguy hai... Do
d6, BVMT tré thanh mot van dé trong yéu
clia toan cau va dang dugc nhiéu qudc gia
trén thé gidi quan tim dic biét. Dé BVMT,
nhiéu hiép dinh, diéu uwdc qubc té da dugc
ban hanh va thyc thi°. Tuy nhién, bén canh
phap luat qudc té thi phap luat qubc gia
cling tro thanh cong cu hitu hiéu dé BVMT.

Trong pham vi qudc gia, hiéu qua quan
Iy nha nudc vé BVMT phu thudc vao nhiéu
hoat dong khac nhau nhu thanh tra, kiém
tra, xur phat vi pham phap luat trong linh
vuc nay®. Thanh tra, kiém tra giup cac chi
thé quan 1y nim duoc tinh hinh thyc hién
phap luat BVMT cua dbi twong quan 1y,
qua d6 co thé dé ra cac bién phap tac dong
thich hop. Trong khi d6, xtr phat vi pham
hanh chinh (VPHC) nham ran de, trimg tri

THUC TIEN PHAP LUAT

chu thé thyc hién hanh vi gay 6 nhiém moi
truong, xa hon nita 13 gop phan phong ngira
vi pham trong tuong lai.

Theo quy dinh cia Luat Xt Iy vi pham
hanh chinh nim 2012 da dugc stra doi,
bo sung mot sé diéu nam 2020 (Luat
XLVPHC), xtr phat VPHC la viéc nguoi
c6 thAm quyén xu phat ap dung hinh thtic
xtr phat, bién phap khic phuc hau qua
(BPKPHQ) dbi v6i ca nhan, t6 chirc VPHC.
BPKPHQ “bugc thuc hién bién phap khdc
phuc tinh trang 6 nhiém méi trwong” 1an
dau tién duoc quy dinh trong Phéap 1énh Xir
Iy VPHC nam 1995. Trudc do6, Phap 1énh
Xu phat VPHC nam 1989 khong quy dinh
vé bién phép nay.

Khi Phap Iénh X ly VPHC nam 1995
duoc ban hanh, “budc thuc hién cdc bién
phdp khdc phuc tinh trang 6 nhiém méi
truong song, ldy lan dich bénh do VPHC
gay ra” chinh thuc dugc ghi nhan 1a mdt
BPKPHQ. Dén Phap 1énh Xu 1y VPHC
nam 2002 (sua ddi, bd sung nam 2007,
2008) thi bién phdp ndy van duoc giit
nguyén. Hién nay, Piéu 31 Luat XLVPHC
quy dinh: “cd nhdn, t6 chirc VPHC phdi
thiee hién bién phdp dé khdic phuc tinh
trang 6 nhiém méi trieong. Néu cd nhaén, t6
chitc VPHC khong tw nguyén thwc hién thi
bi cuwong ché thue hién”.

Nhu vay, co thé théy, “budc thuc hién
bién phdp khdc phuc tinh trang é nhiém
méi truong” 1a BPKPHQ 4p dung ddi véi
céc to chtrc, ca nhan VPHC lién quan dén

3 Nguyén Vin Quang, “Phdt trién nén kinh té xanh, bao vé méi truong bén virng”, Tap chi Tai nguyén va moi

truong, s6 12, nam 2012, tr. 31.

4 Nguy@én Tran Dién, “Thue hién phdp ludt vé bao vé méi truong ¢ Viét Nam”, Tap chi Nghién ciru Lap phap,

$6 7, nam 2012, tr.56.

SLé Héng Hanh, “Vdin dé bao vé méi truong trong hiép dinh doi tac toan dién va tién bo xuyén Thdai Binh
Duong (CPTPP)”, Tap chi Nha nudc va phap luat so 5, nam 2018, tr.58.

¢ Diéu 161 Ludt Bdo vé méi truong nam 2020.
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viéc gdy 6 nhiém mai truong’. Cin cir vao
Luat XLVPHC, nhiéu nghi dinh xtr phat
VPHC trong cac linh vuc quy dinh vé viéc
ap dung BPKPHQ nay ddi v6i nhimng vi
pham c6 phat sinh hau qua gay 6 nhiém moi
truong. Vi duy, nhitng vi pham nhu “nuoi
gia siic, gia cam, déng vit gdy mdt vé sinh
chung & khu déan cu™®, “dé gia siic, gia cam
hodc cac loai dong vat nuoi phong ué &
noi céng cong” hay “té chirc thi cong xdy
dung cong trinh khéng che chdan hodc cé
che chan nhwng dé roi vai vit liéu xay ding
xuong cdac khu viee xung quanh'° s& bi ap
dung bién phap “budc thuc hién bién phap
khdc phuc tinh trang 6 nhiém méi truong .
2. Bat cip trong quy dinh ciia phap luat
vé bién phap khic phuc hiu qua budc
thure hién bién phap khic phuc tinh trang
6 nhiém méi truong

Thir nhat, Lugt XLVPHC va cdc nghi
dinh xir phat VPHC sir dung khong thong
nhdt tén goi ciia BPKPHQ nay.

Khoan 1 Piéu 28 Luat XLVPHC quy
dinh vé cac BPKPHQ trong xt phat VPHC.
Qua quy dinh nay, c6 thé chia BPKPHQ
thanh hai nhom: i. cac BPKPHQ do Qudc
hoi quy dinh (bao gdm 09 bién phap quy
dinh tir diém a dén diém i); ii. cac BPKPHQ
do Chinh phu quy dinh (nhém bién phap quy
dinh tai diém k). Theo d6, budc thuc hién
bién phap khic phuc tinh trang 6 nhiém mai
truong 13 BPKPHQ do Qudc hdi quy dinh
(diém ¢ khoan 1 Piéu 28 Luat XLVPHC).

Tuy nhién, Luat XLVPHC st dung céc tén
goi khac nhau khi quy dinh vé bién phap
nay. Cu thé, diém ¢ khoan 1 Diéu 28 Luat
XLVPHC quy dinh, “bugc thwe hién bién
phdp khdc phuc tinh trang 6 nhiém méi
trwong, ldy lan dich bénh”. Trong khi do,
Piéu 31 Luat XLVPHC quy dinh, “buéc
khdc phuc tinh trang 6 nhiém méi truong,
lay lan dich bénh”. Mot diéu rat dang quan
tam 1a trong s6 09 BPKPHQ quy dinh tai
khoan 1 Diéu 28 Luat XLVPHC, dugc cu
thé hoa & cac didu 29, 30, 31, 32, 33, 34,
35, 36, 37 Luat nay, duy nhit chi ¢6 bién
phap “budc thue hién bién phdp khdic phuc
tinh trang é nhiém méi truong, ldy lan dich
bénh” st dung tén goi khong thdng nhat.
T su khong théng nhdt cua Luat
XLVPHC, cac nghi dinh xu phat VPHC
trong cac linh vuc cling quy dinh rat khéac
nhau vé tén goi cta bién phép nay. Cu thé,
theo quy dinh cta Diéu 31 Nghi dinh s6
155/2016/ND-CP (duoc sira ddi, b sung
boi Nghi dinh s6 55/2021/ND-CP) xir phat
VPHC trong linh vuc BVMT (Nghi dinh
s6 155), hanh vi “thu gom nhung khong
chuyén cdc san pham thdi bo tir nguoi tiéu
ding dén diém thu héi theo quy dinh gdy 6
nhiém méi trieong” s& bi ap dung bién phap
“buoc thuc hién cdc bién phap khdc phuc
tinh trang 6 nhiém méi truong”"; theo quy
dinh cua Diéu 34 Nghi dinh s6 36/2020/ND-
CP xtr phat VPHC trong linh vuc tai nguyén
nude va khoang san (Nghi dinh s6 36), hanh
Vi “thuc hién khéng day di cac bién phdp

7 Nguyén Canh Hop (chu bién), Binh lugn khoa hoc Ludt Xur Iy VPHC nam 2012, Nxb. Héng Puc, nam 2017,

tr. 278.

8 Piém e khoan 1, 3 Piéu 7 Nghi dinh s 167/2013/ND-CP.
9 Piém d khoan 1, 3 Diéu 7 Nghi dinh s6 167/2013/ND-CP.
1 Khoan 1, 11 Diéu 15 Nghi dinh s6 139/2017/NB-CP (duoc stra d6i, bd sung bai Nghi dinh sé 21/2020/

ND-CP).

"' Khoan 3, 4, 5, 6 Diéu 31 Nghi dinh s6 155/2016/ND-CP (duoc sira d6i, bd sung boi Nghi dinh s6 55/2021/

ND-CP).
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ngan ngira 6 nhiém méi truong da dwoc xdc
dinh trong dé dn tham do khodng san, gdy
6 nhiém méi trwong trong qud trinh tham
do” s€ bi ap dung bién phép “budc thuc
hién ddy dii bién phdp khdc phuc tinh trang
6 nhiém méi truong”; theo quy dinh cua
Diéu 30 Nghi dinh s6 14/2021/ND-CP xir
phat VPHC vé chin nuéi (Nghi dinh sé 14),
hanh vi “vi pham quy dinh vé xit Iy khi thai
trr hoat dong chan nuoi khong dap ung quy
chudn kj thudt quoc gia vé khi thai chén
nuoi” s€ bi &p dung bién phap “budc phai
thuc hién bién phdp khdc phuc tinh trang
6 nhiém maoi truong”’. V& mit noi dung,
cic BPKPHQ néu trén chinh 1a “bugc
thuc hién bién phap khdc phuc tinh trang
6 nhiém méi truong” duoc quy dinh trong
Luat XLVPHC. Tuy nhién, vi¢c cac van
ban phap luat sir dung tén goi cia BPKPHQ
khong thong nhét s& gay kho khan cho hoat
dong ap dung phap luat.

Thit hai, quy dinh vé BPKPHQ “budc
thwe hién bién phap khdc phuc tinh trang
6 nhiém méi truong” khéng dwoc phéan héa
cu thé va ¢é sw nham lan véi bién phap
“buoc khoi phuc lai tinh trang ban dau”.

VPHC c6 thé 1am thay d6i hién trang ban
dau cia ddi twong bi vi pham theo hudng
tiéu cuc. Do d6, khi xur phat VPHC dbi véi
cac vi pham nay, phép lut quy dinh &p dung
BPKPHQ “budc khoi phuc lai tinh trang
ban ddu”. Bién phap nay duoc ap dung
nham khic phuc hau qua cua dbi tuong bi
xam hai va dua tré vé hién trang ban dau
nhu trude khi ¢c6 VPHC'™. Trong khi do,
BPKPHQ “buoc thuc hién bién phap khdc
phuc tinh trang 6 nhiém méi truong”’ dugc
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ap dung nham muc dich khéc phuc hau qua
6 nhiém do vi pham vé méi truong gay ra.

V& v nghia, “budc khéi phuc lai tinh
trang ban dau” 1an “budc thuc hién bién
phdp khdc phuc tinh trang é nhiém méi
truwong” déu hudng téi muc dich khoi
phuc lai tinh trang ban dau d3 bi thay doi
do VPHC gay ra. Tuy nhién, sy khac nhau
gitra hai bién phap nay & viéc xac dinh
VPHC c6 giy 6 nhiém moi truong hay
khong. Diéu d6 c6 nghia 13, néu VPHC lam
thay d6i hién trang ban dau nhung khong
lién quan dén 6 nhiém méi truong thi ap
dung bién phap “budc khoi phuc lai tinh
trang ban dau”. Vi dy, hanh vi “chang
ddy hodc cac vat can khac qua dwong gay
nguy hiém dén nguoi va phwong tién tham
gia giao théng” lam thay d6i hién trang
ban dau nhung khong giy 6 nhiém méi
truong, viéc ap dung BPKPHQ “bugdc khoi
phuc lai tinh trang ban dau” 13 hop 1y'3;
nguoc lai, nhitng VPHC giy 6 nhiém moi
truong thi phai ap dung bién phap “budc
thwe hién bién phap khdc phuc tinh trang 6
nhiém méi trwong” méi c6 kha nang khic
phuc hau qua xau do hanh vi gy 6 nhiém
moi truong gay ra.

Theo quy dinh ciia Didu 5 Nghi dinh s6
132/2015/ND-CP xu phat VPHC trong linh
vuc giao thong duong thuy ndi dia (Nghi
dinh s6 132), hanh vi “dé rdc xuéng dwong
thity néi dia, viing nude cang, bén thity ngi
dia” s& bi phat canh cdo hoac phat tién tir
100.000 dong dén 200.000 dong, dong thoi
bi ap dung BPKPHQ “buoc khoi phuc lgi
tinh trang ban dau”. Tuy nhién, chung toi
cho rang, hanh vi d6 rac xudng duong thuy

12 Trwong Tu Phuéc, “Hodn thién quy dinh ciia phdp ludt vé BPKPHQ bu¢c khoi phuc lai tinh trang ban dd‘u”,

Tap chi Khoa hoc phép ly, $6 7, nam 2019, tr.18.

13 Khoan 10, 12 Diéu 11 Nghi dinh sé 100/2019/ND-CP xir phat VPHC trong linh vuc giao thong dudng b

va duong sit.
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ndi dia, vung nudc cang, bén thuy noi dia la
hanh vi gay 6 nhiém moéi truong chir khong
phai 1a hanh vi thay d6i hién trang moi
truong; do do, can phai ap dung bién phap
“buoc thuc hién bién phap khdc phuc tinh
trang é nhiém méi treong”.

Bén canh d6, Nghi dinh sé 155 lai quy
dinh hai bién phap: “budc khoi phuc lgi tinh
trang méi truong dd bi 6 nhiém do VPHC
gdy ra” (diém a khoan 3 Diéu 4) va “budc
thwc hién cac bién phap khdc phuc tinh
trang 6 nhiém méi trwong” (diém ¢ khoan
3 biéu 4). Tuy nhién, viéc quy dinh bién
phap “buoc khoi phuc lai tinh trang moi
triwong da bi 6 nhiém do VPHC gdy ra” bén
canh “budc thuc hién bién phap khdc phuc
tinh trang 6 nhiém méi trwong” thi liéu co
can thiét?

Don ct, hanh vi “lam tran do chat thdi
nguy hai ra méi truong dat, nwée ngam,
nuée mat gdy é nhiém méi truong” bi ap
dung BPKPHQ “budc khoi phuc lgi tinh
trang moi truong ban dau do VPHC gdy
ra”"*. Hanh vi trén gay 6 nhiém mai truong
va can thiét phai 4p dung BPKPHQ. Muc
dich cua viéc ap dung BPKPHQ d6i voi vi
pham nay 12 nhdm khac phyc tinh trang moéi
truong bi 6 nhiém. Vi vay, 1& ra Nghi dinh
s 155 phai quy dinh 4p dung bién phéap
“budc thuc hién cdc bién phap khdc phuc
tinh trang 6 nhiém méi triong” méi chinh
xac. Do d6, viéc Nghi dinh s6 155 bd sung
thém bi¢n phdp “budc khoi phuc lai tinh
trang méi truong dd bi 6 nhiém do VPHC
@dy ra” 12 khong can thiét va cling khong rd
ndi ham phap 1y.

Thir ba, quy dinh dp dung dong thoi bién
phdp “budc thiee hién bién phdp khdc phuc
tinh trang 6 nhiém méi truong” véi cdc
BPKPHQ khdc la khdng can thiét.

Piém ¢ khoan 2 Piéu 7 Nghi dinh sb
167/2013/ND-CP  (Nghi dinh s6 167)
quy dinh phat tién tir 1.000.000 dong dén
2.000.000 dong ddi véi hanh vi “dé rdc,
chat thai trén via hé, long dwong”. Hanh
vi ndy gdy 6 nhiém moi truong nén nguoi
vi pham con bi &p dung BPKPHQ “budc
thwe hién bién phap khdc phuc tinh trang
6 nhiém méi trieong . Trong khi d6, khoan
4 Piéu 12 Nghi dinh sb 100/2019/ND-
CP (Nghi dinh s6 100) quy dinh, hanh vi
“d6 rdac ra dwong bé khéng ding noi quy
dinh” bi phat tién tir 1.000.000 dong dén
2.000.000 ddng. Ngoai ra, ngudi vi pham
con bi ap dung BPKPHQ “bugc phdai thu
don rdac va khoi phuc lgi tinh trang ban
dau da bi thay déi do VPHC gdy ra”. Mitc
tién phat déi v6i hai hanh vi nay 1a théng
nhat v6i nhau. Piéu nay hoan toan tuin
thii nguyén tac xay dung hinh thtrc xtr phat
va muc xu phat ddi véi cung mot hanh vi
vi pham trong céac linh vuc dac thu". Tuy
nhién, BPKPHQ d6i véi nhirng vi pham
nay lai hoan toan khac nhau. Néu nhu Nghi
dinh s6 167 quy dinh ap dung bién phap
“buoc thwc hién bién phap khdc phuc tinh
trang 6 nhiém méi trwong” thi Nghi dinh
s6 100 lai quy dinh 1a “budc phdi thu don
rac va khoi phuc lai tinh trang ban dau da
bi thay doi do VPHC gdy ra”. Cau hoi dat
ra la, bién phap “buoc phai thu don rac va

4 Piém a khoan 8 va khoan 12 Piéu 21 Nghi dinh sb 155.

5 Khoan 5 Diéu 2 Nghi dinh s6 81/2013/ND-CP (duoc sira d6i, bd sung bsi Nghj dinh s6 97/2017/ND-CP)
quy dinh: “truong hop hanh vi vi pham thugc linh vic nay nhung do tinh chat vi pham ddc thi cia hanh vi
do, thi co the quy dinh va xur phat trong nghi dinh xir phat VPHC thugc linh vuc khdc. Trong truong hop nay,
hinh thire, mirc xw phat quy dinh phai thong nhat voi quy dinh tai Nghi dinh xu phat VPHC cua linh vuc quan

ly nha nwoc twong ung”.
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khéi phuc lai tinh trang ban dau da bi thay
doi do VPHC gdy ra” 14 hai bién phap hay
mot bién phap?

Néu cho rang “buéc phdi thu don rdc”
1a cach thirc cu thé dé thuc hién bién phap
“buoc thuc hién bién phap khdc phuc tinh
trang 6 nhiém méi truong”’ third rang “khoi
phuc lai tinh trang ban dau da bi thay doi
do VPHC gay ra” c6 “bong dang” cua bién
phdp “buoc khoi phuc lai tinh trang ban
dau”. Nhu vay, viéc ap dung dong thoi hai
bién phap “budc khoi phuc lai tinh trang
ban dau” va “budc thuc hién bién phap
khdc phuc tinh trang 6 nhiém méi truong”
dbi voi hanh vi “dé rdc ra duong b khéng
diing noi quy dinh” ciia Nghi dinh s 100 1a
hoan toan khong can thiét.

Tuong tu, theo quy dinh cua khoan 7
Diéu 26 Nghi dinh s6 162 /2013/ND-CP
(duoc stra d6i, bo sung boi Nghi dinh sd
23/2017/ND-CP), hanh vi “nhdn chim, do,
thai chdt thai nguy hai khéng ding quy
dinh vé BVMT” s& bi 4p dung dong thoi
hai BPKPHQ 1a “bugc khoi phuc lai tinh
trang méi truong ban dau da bi thay doi
do vi pham gay ra” va “buoc phai thuc
hién cdc bién phdp khdc phuc tinh trang 6
nhiém méi truong”. Theo chung toi, hanh
vi vi pham trén gdy 6 nhiém moi trudng
nén viéc ap dung bién phap “budc phai
thwe hién cdc bién phdp khdc phuc tinh
trang é nhiém méi trwong” 1a can thiét vi
dd dwa moi truong trd vé trang thai khong
con 6 nhidm - tic 1a trang thai ban dau
trude khi bi gdy 6 nhiém. Do do, viéc Nghi
dinh bd sung thém bién phap “budc khéi
phuc lai tinh trang méi truong ban dau da
bz thay doi do vi pham gdy ra” 1a khong
can thiét.

Thir tu, nhiéu VPHC gdy ra tinh trang 6
nhiém méi truong nhung khéng bi dp dung
BPKPHQ “bu¢c thuc hién bién phap khdc
phuc tinh trang 6 nhiém méi truong”.
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Vé nguyén tic, VPHC giy 6 nhiém moi
truong thi phai ap dung BPKPHQ “budc
thuc hién bién phap khdc phuc tinh trang
6 nhiém méi truong”. Pon cir, nhimg hanh
vi nhu tiéu tién, dai tién, do rac khong dung
noi quy dinh... déu la nhiig hanh vi gy
6 nhiém moi trudng. Do do, phap luat can
thiét quy dinh BPKPHQ néu trén. Tuy
nhién, hién nay, tdn tai nhiéu VPHC gay
6 nhiém méi truong nhung phép luat lai
khong quy dinh 4p dung BPKPHQ “budc
thyc hién bién phap khdc phuc tinh trang o
nhiém méi truong”.

Cu thé, Diéu 7 Nghi dinh s6 167 quy
dinh 4p dung BPKPHQ “bugc thuc hién
bién phdp khdc phuc tinh trang é nhiém
méi truong” dbi véi cac vi pham hanh
chinh vé giit gin vé sinh chung nhu: “dé
nuée hodc dé nuée chay ra khu tdp thé,
long dwong, via hé, nha ga, bén xe, trén
cdc phuong tién giao thong noi cong cong
hodc o nhitng noi khac lam mat vé sinh
chung”, “nuéi gia siic, gia cam, dong vit
gdy mdt vé sinh chung ¢ khu ddin cu”;
“dé rac, chat thai, xac déng vdt hodc bat
cir vt gi khdc ¢ ché ¢é voi nude, giéng
nuwée an, ao, dam, hé ma thuwong ngay
nhan dan sw dung trong sinh hoat lam
mat vé sinh”. Tuy nhién, hanh vi “khéng
thuc hién cac quy dinh vé quét don rac,
khai théng cong ranh trong va xung quanh
nha o, co quan, doanh nghiép, doanh trai
gdy mdt vé sinh chung” duoc quy dinh tai
diém a khoan 1 Diéu 7 Nghi dinh nay thi
lai khong bi ap BPKPHQ “budc thuc hién
bién phdp khdc phuc tinh trang é nhiém
moi truong”.

Chung t6i cho rang, hanh vi “khdng thire
hién cdc quy dinh vé quét don rdc, khai
théng cong ranh trong va xung quanh nha
0, co quan, doanh nghiép, doanh trai gdy
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mat vé sinh chung” 1a VPHC ¢6 ciu thanh
vét chat. Diéu d6 co nghia, trong mat khach
quan cta vi pham thi hau qua “gdy madt vé
sinh chung” - tic gay 6 nhiém moi truong
1a dau hiéu bat budc'®. Tuy quy dinh vé
hau qua xay ra nhung Nghi dinh sé 167 lai
khong quy dinh ap dung BPKPHQ “budc
thuc hién bién phap khdc phuc tinh trang 6
nhiém méi truong” 1a chua hop 1y.

Theo quy dinh ctia khoan 2 Piéu 15 Nghi
dinh s6 162/2018/ND-CP xir phat VPHC
trong linh vuc hang khong dan dung (Nghi
dinh s6 162), hanh vi “khéng dp dung bién
phap ngan ngua viéc phat thai bui, roi vai
chat thdi ran, chdt thai long trong qud trinh
thu gom, vdn chuyén chdt thai” bi phat tién
tir 5.000.000 déng dén 10.000.000 dong.
Ngoai ra, chii thé vi pham khong bi ap dung
hinh thire xir phat bo sung 1dn BPKPHQ. Vi
pham trén c6 thé din dén hau qua 1a phat
thai bui hodc roi vai chat thai rin, chat thai
long - tic gy 6 nhiém moéi trudng. Tuy
nhién, Nghi dinh s6 162 lai khong quy dinh
ap dung BPKPHQ “budc thuc hién bién
phdp khdc phuc tinh trang 6 nhiém méi
trwong” dbi véi vi pham nay.

Khoan 4 Diéu 11 Nghi dinh s6 36/2020/
ND-CP xur phat VPHC trong linh vuc tai
nguyén nudc va khoang san quy dinh hanh
vi “sw dung nwoc thai, nuwoc bén, nuée cé
chira dau md&, héa chat doc hai, phu gia
chita héa chat gdy 6 nhiém lam dung dich
khoan hodc pha tron dung dich khoan va
da vao 16 khoan giéng” chi bi ap dung
hinh thirc xtr phat chinh la phat tién tir
20.000.000 dong dén 30.000.000 dong. Vi
pham nay khong bi ap dung hinh thirc xtr
phat bd sung 1an BPKPHQ. R& rang, hanh
vi trén di gay 6 nhiém moi trudng ma cu

thé & day 1a 6 nhiém ngudn nudc giéng.
Tuy nhién, hanh vi nay lai khong bi ap dung
bién phap “budc thuc hién bién phdp khdc
phuc tinh trang 6 nhiém méi truong”.

Theo quy dinh cua diém b khoan 1
Piéu 20 Nghi dinh s 155, hanh vi “tiéu
tién, dai tién khong dung noi quy dinh tai
khu chung cu, thwong mai, dich vu hodc
noi coéng céng” s& bi phat tién tir 150.000
dong dén 250.000 dong. Ngoai viée ap
dung hinh thirc xtr phat chinh 1a phat tién,
vi pham nay khong bi 4p dung BPKPHQ.
Tuong tu, diém d khoan 1 Diéu 20 Nghi
dinh s6 155 quy dinh, hanh vi “vit, thai
rac thai sinh hoat trén via he, long dvong
phé” s& bi phat tién tr 1.000.000 dong
dén 2.000.000 ddng. Tuy nhién, ngudi vi
pham s€ khong bi &p dung BPKPHQ. R
rang, nhitng hanh vi “tiéu tién, dai tién
khong dung noi quy dinh”, “vut, thai rac
thai sinh hoat khong dung noi quy dinh”
1a nhitng vi pham gy 6 nhiém moi truong.
Do d6, bén canh viéc xir phat, can phai
ap dung BPKPHQ “budc thuc hién bién
phdp khdc phuc tinh trang é nhiém méi
trwong”’. Pang tiéc, do phap luat khong
quy dinh nén khi xir phat ngudi c6 tham
quyén khong thé ap dung bién phap nay.
Diéu nay lam cho viéc xur phat chi mang
tinh rin de nhung khong c6 kha nang khic
phuc hau qua do vi pham gy ra.

Thie nam, bién phdap “budc thuc hién
bién phdp khdc phuc tinh trang 6 nhiém méi
triwong” chiea c6 hwéng dan cu thé nén gay
khé khan cho qud trinh trién khai thi hanh.

Hién nay, Luat XLVPHC va cac nghi
dinh vé xtr phat VPHC trong cic linh
vuc méi chi quy dinh khai quat vé “budc
thue hién bién phap khdc phuc tinh trang

16 Trwong Thi Ta My, “Kién nghi hoan thién quy dinh vé xit phat VPHC doi véi cac vi pham vé giir gin vé sinh
cong cong”, Tap chi Nghién ctru Lap phap, so 18, nam 2019, tr.55.
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6 nhiém méi triwong” nhung chua co quy
dinh cu thé vé cach thirc, thu tuc va thoi han
thyc hién bién phap nay. Trén thyc té, cac
chu thé c6 tham quyén ciing khong thé chic
chan rang nhimg bién phap cu thé ma nguoi
vi pham thyc hién co khéc phuc dugc tinh
trang 6 nhiém moi truong hay khong'”. Bén
canh do, su khong rd rang, cu thé vé thu tuc,
thot han thyc hién ciing tr¢ thanh “rao can”
trong viéc ap dung BPKPHQ nay.

3. Kién nghi hoan thién

Trong bdi canh hién nay, khi méi truong
ngdy cang bi tan pha va VPHC vé moi
truong ngay cang gia tang thi BPKPHQ
nay cang dong vai tro quan trong trong vi¢c
ngan ngira, khic phuc tinh trang 6 nhiém
moi trudng. Dé bao dam tinh hiéu qua va
théng nhat trong viéc ap dung BPKPHQ
trén thuc té, chung t6i kién nghi.

Mot la, stra d6i Diéu 31 Luat XLVPHC
theo huéng quy dinh thdng nhat véi diém ¢
khoan 1 Diéu 28 vé tén goi cia BPKPHQ
nay la “budc thuc hién bién phap khdc phuc
tinh trang é nhiém méi truong”.

Hai la, ra soat vin ban phap luat vé
xur phat VPHC dé hiéu chinh tén goi cua
BPKPHQ nay trong cac nghi dinh quy dinh
xu phat VPHC. Vé mit ngtt nghia, “bugdc
thuwe hién bién phdp khdc phuc tinh trang 6
nhiém méi trwong” 13 mot bién phap mang
tinh cudng ché hanh chinh nén bat budc phai
thi hanh. Do d6, khong can phai thém thuat
nglt “phai” vao trong tén goi cia bién phap
nay. Ngoai ra, da 1a bién phap khic phuc
nhitng hau qua do hanh vi gay 6 nhiém moi
truong gy ra thi bién phap nay can phai
duoc thuc hién mot cach day du, dong bo,
chinh xac. Vi vay, khong nén thém nhiing

THUC TIEN PHAP LUAT

1«

thuat ngir “ddy di”,
bién phap nay.

cac” vao tén goi cua

Ba la, ra so4t cac van ban phap luat vé xi
phat VPHC d¢ tach biét rd rang giita bién
phap “budc thwc hién bién phdp khdic phuc
tinh trang 6 nhiém méi truong” voi bién
phap “buoc khoi phuc lai tinh trang ban
dau”. Viéc quy dinh ap dung BPKPHQ can
can ctr vao dau hiéu nam trong mat khach
quan cua VPHC. Theo d6, nhiing VPHC
nao dan dén hau qua 1am 6 nhiém méi
truong thi nhat thiét phai 4p dung BPKPHQ
“buoc thuc hién bién phap khdc phuc tinh
trang é nhiém méi trieong”.

Bén la, ra soat van ban phap luat vé
xtr phat VPHC dé hiéu chinh tén goi cua
BPKPHQ “buodc khoi phuc lai tinh trang
méi truong ban dau da bi thay doi do
vi pham gdy ra” vé ding nguyén mau la
“buoc khoi phuc lai tinh trang ban dau” va
chi ap dung d6i véi cac VPHC khong lién
quan dén viéc gdy 6 nhiém méi truong.

Nam la, ra soat van ban phap luat vé xir
phat VPHC dé bd sung viéc ap dung bién
phap “budc thuwc hién bién phdp khdic phuc
tinh trang 6 nhiém méi truong” dbi véi cac
VPHC gay 6 nhiém méi truong. Day 1a 18
cong bang va phu hop véi nguyén tic “moi
hiu qud do VPHC gdy ra phai duoc khdc
phuc theo dung quy dinh cua phdp luat”
quy dinh tai khoan 1 Piéu 3 Luat XLVPHC.
Bén canh d6, nham bao dam cho cac quyét
dinh xtr phat VPHC c6 ap dung bién phép
“bugc thuc hién bién phap khdc phuc tinh
trang o nhiém méi truong” dugc thuc thi
mot cach chudn xac, can bd sung quy dinh
vé thu tuc 4p dung BPKPHQ nay m

"7 Pham Minh Khuong, “Hoan thién quy dinh vé xit phat VPHC déi véi cdc hanh vi thu gom, thai rac thai sinh
hoat trai quy dinh vé bao vé moi truong”, Tap chi Nghién ctru Lap phap, so6 19, nam 2020, tr. 32.
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1. Khai quat chung cach tiép cin ciia
Luit miu cia Vién Luit chiu Au vé
trach nhiém dan su ciia nén tang sé

Su phat trién nhanh chéng cia cic nén
tang s6 (online platforms) 1a mot trong
nhitng hién tuong kinh té-xa hoi dang chu y
nhat trong 10 nam trg lai day. Nhiéu linh vuc
nhu van tai, khach san, ban 1é...

Tém tit:

Su trdi day ciia nén kinh té nén tang da lam day 1én nhimg thao luan soi
nbi & chau Au vé cai cach khung phap 1y hién hanh nhdm d6i pho vai
nhiing thach thirc phap 1y méi do mé hinh kinh té nay tao ra. Trong do6,
mot trong nhitng chu dé gay tranh luan nhiéu nhét 12 van dé trach nhiém
dan su cua nha diéu hanh nén tang sO phat sinh tir quan hé ba bén giita
nén tang sd, ngum cung cap va ngudi sir dung hang hoa dich vu. Trong
pham vi bai viét nay, tic gia danh gia cac quy dinh vé trach nhiém dan
su ciia nén tang sd theo Luat mau (Model rules on online platforms) ctia
Vién Luét chau Au (European Law Institute) va budc dau dwa ra khuyén
nghi vé chinh sach phép 1y va co ché phap Iy phi hop cho Viét Nam.

Abstract:

The rise of the platform economy has sparked lively discussions in
Europe about reforming the traditional regulatory framework to address
the new legal challenges created by this economic model. In particular,
one of the most controversial topics is the issue of civil liability of online
platform operators arising from the tripartite relationship between online
platforms, suppliers and customers. The article assesses the regulations
on civil liability of online platforms under the Model Rules on Online
Platforms of the European Law Institute and makes recommendations on
legal policy and appropriate legal mechanism for Vietnam..

kién su chuyén dich can ban ttr m6 hinh kinh
té truyén thong v6n dua trén chudi cung cap
tuyén tinh (pipelines) sang mé hinh kinh té
nén tang (platform economy), trong d6 dic
trung 1a vai tro ctia cac nén tang sé két nbi
gitra ngudi cung cap va ngudi sit dung hang

da chung  hoa, dich vu’.

I Bai viét nay la mot phén Kkét qua nghién ctru cia nhi¢m vu KH&CN cép Khoa Luét — Dai hoc Qudc gia
Ha Noi nam 2020-2021 “Trach nhiém dén sy cua nén tang truc tuyén: Kinh nghiém trén thé gioi va khuyen nghi
cho Viét Nam” do TS. B0 Giang Nam lam chu nhiém va Khoa Luat — Pai hoc Quoc gia Ha Noi chu tri.

2 Xem tong quan vé kinh té nén tang tai Bram Devolder (ed), The Platform Economy, Intersentia 2019.
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Su troi day cua nén kinh té nén tang
d3 1am diy 1én nhitng thao luin sbi ndi &
chau Au vé nhu cau va phuong thirc cai
cach khung phap 1y hién hanh dé dap tng
nhiing thach thirc do cau trc phap 1y méi
phat sinh tir quan hé ba bén giita nén tang
s6, ngudi cung cdp hang hoa dich vu, va
nguoi st dung hang hoa dich vu tao ra’.
Trong d6, mot trong nhitng chu dé gay
tranh luan nhiéu nhat 14 van dé trach nhiém
dan sy ctia nha diéu hanh nén tang s trong
trudong hop c6 sy vi pham hop déng chinh
giita bén cung cip va bén sir dung hang
ho4, dich vu. Tt phia nén tang s6, ho ludn
cho rang, ho chi déng vai trd nguoi trung
gian don thuan két ndi giira hai bén va do
do, khong phai chiu trach nhiém dan sy
phat sinh tur viéc khong thyc hién dung
hop dong cta bén cung cp. Tuy nhién,
trén thuc té, trong nhiéu trudng hop nén
tang sb da dong vai tro kiém soét chi phéi
mang tinh chat quyét dinh dén mdi quan
hé hop dong chinh cung cip hang hoa dich
vu. Vi vdy, ngay cang c6 nhiéu dé xuit vé
viée can mé rong vi¢c ap dat trach nhiém
dan sy 1én nha diéu hanh nén ting s6 nham
phan anh thuc chat cau trac quan hé phap
1y gitra cac bén*.
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Nhan thirc rd nhitng van dé trén, ngay tir
nam 2016, Vién Luat chdu Au da chap nhan
dé xuat ciia mot nhom nghién ctru bao gdom
cac hoc gia, luat su dé xay dung mdt dao luat
mau phac thdo cic quy tic phap 1y chung
thiic ddy va diéu tiét cac mdi quan hé phap
1y phat sinh trong nén kinh té nén tang®. Sau
gan 4 nim xay dung, thang 3/2020, Luat
mau vé nén tang s6 (Luat miu) da dugc
Vién Luat chau Au chinh thirc thong qua®.
Nhém nghién ctru ky vong, Luat mau nay
s& khoi ngudn cam himg cho viéc xay dung
m6 hinh diéu chinh phéap luit dbi véi nén
tang sb trén thé gioi.

Luiat mau da tao ra budc ngodt quan
trong trong cudc tranh luan xoay quanh ba
van dé co ban sau:

(1) Li€u c6 nén ap dat trach nhiém dan su
phat sinh tir hanh vi vi pham cua bén cung
tmg hang hoa dich vu néu ho di tuyén b
minh thi dugc minh thuan tuy dong vai trd
trung gian (intermediary)?

(ii) Liéu nha diéu hanh nén tang s6 c6
phai chiu trach nhi¢m lién doi ddi voi hanh
vi vi pham hop ddng chinh cta bén cung
cép hang hod dich vu néu ho da “thuc su chi
phéi, kiém soat” nguoi cung cip hang hoa
dich vu khong?

3 Dariusz Adamski, Lost on the Digital Platform: Europe’s Legal Travails with the Digital Single Market, 55
Common Market Law Review 719, 2018.

4 Bram Devolder, ‘Contractual Liability of the Platform” in Bram Devolder (ed), The Platform Economy,
Intersentia 2019, 31-88; Christoph Busch; Hans Schulte-Nolke; Aneta Wiewidrowska-Domagalska; Fryderyk
Zoll, The Rise of the Platform Economy: A New Challenge for EU Consumer Law?, 5 Journal of European
Consumer and Market Law 2016, 164-169; Caroline Cauffmann, ‘The Commission s European Agenda for the
Collaborative Economy — (Too) Platform and Service Provider Friendly?’ EuCML 2016, 240.

5Vién Luat chau Au dugc thanh 1ap tir nim 2011 v6i sit ménh thuc d'f\y cac nghién ctru han 1am va rng dung,
nham dua ra cac khuyén nghi xay dung, hai hoa hod phap ludt & chdu Au - Research Group on the Law of
Digital Services, Discussion Draft of a Directive on Online Intermediary Platforms, EACML 2016, 164—169.

6 Report of the European Law Institute: Model rules on online platforms, 2019 https://www.europeanlawinstitute.
eu/fileadmin/user upload/p_eli/Publications/ELI Model Rules on Online Platforms.pdf, truy cép 15.9.2021.
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(iii) Liéu nha diéu hanh nén tang s6 c6 phai
chiu trach nhi¢m do da vi pham nghia vu can
trong ddi voi ngudi st dung nén tang 6?7

- Lién quan dén van dé thtr nhét, Luat
mau di tiép can theo hudng can ap dit
trach nhiém dan sy 1én nén tang s6 néu ho
da khong minh bach hod vai tro trung gian
ctia minh cho bén sir dung hang hoa, dich vu
dugc biét. Cu thé, Luat mau quy dinh trudc
khi hgp dong chinh giira bén cung cap va bén
st dung hang hoa, dich vu dugc xac l1ap, nha
didu hanh nén tang sb phai thong bao cho
nguoi st dung mot cach rd rang va minh thi
rang ho sé& giao két hop dong véi nha cung
cap chir khong phai voi nha diéu hanh nén
tang s6°. Vi vay, néu nha diéu hanh nén tang
s6 vi pham quy dinh vé tinh minh bach nay,
Luat mau cho phép bén sit dung hang hoa,
dich vu c6 thé ap dung cac quy dinh vé quyén
va nghia vu phét sinh tir hop dong chinh giira
bén cung cap va bén sir dung hang hoa, dich
vu— dé chdng lai nén ting s6°. Ngay ca trong
truong hop ndy, cac nha diéu hanh nén tang
sé ciing khoéng duong nhién tré thanh mot
bén trong hop dong giita bén cung cip va
bén stir dung'®. Tuy nhién, viéc vi pham quy
dinh vé minh bach hoa vi tri nén tang trung
gian cua ho, s& dan dén hau qua bat loi 1a
ho s€ phai chiu trach nhi€ém dan sy tuong
duong nhu trach nhiém dan su phat sinh tur
hop ddng chinh giita bén cung cp va bén sir
dung hang ho4, dich vu.

Cach tiép trén cta Luat mau, thuc té
khong hoan toan madi, ma la su ké thira cac
an 1¢ quan trong cua Toa an Cong ly chau
Au nham giai thich Chi thi s 1999/44/EC
ngay 25/5/1999 vé viéc mua ban hang hoa
tiéu dung. Trong an 1¢ Wathelet (C-149/15
ngay 9/11/2016), Toa an Cong ly chau Au
nhan manh rang, trong nhitng hoan canh ma
ngudi tiéu ding c6 thé d& dang bj lira dbi
do diéu kién giao dich chung khong rd rang
thi can phai co bién phép bao vé bd sung
cho ho. Theo d6, néu sy thiéu minh bach
ctia nhitng nén tang sb trung gian tao ra kha
nang nham 1an trong tAm tri nguoi tiéu dung
khién ho tin rang nén tang so trung gian
chinh 1a chu s¢ hiru ctia hang hoa, thi céac
nén tang s6 d6 ciing phai chiu trach nhiém
dan sy phat sinh tir viéc khong thyc hién
dung hop ddong mua ban twong tu nhu trach
nhiém hop dong cua bén ban hang'.

V& chinh sach 1ap phap, c6 thé thay ring,
viéc ap dit trach nhiém dan su 1én nha diéu
hanh nén tang sb trong truong hop nay la
nham thiic day nén tang sd phai nd lyc hon
trong viéc cung cap thong tin cho ngudi tiéu
ding vé& vai tro trung gian ctia minh. Ché
dinh trén ciing hudng téi bao vé quyén va
loi ich chinh dang ctia nguoi ti€u dung: mot
khi ho biét rd chinh xéc rﬁng nha van hanh
nén tang sd chi déng vai trd trung gian, ma
khong phai la mot bén trong quan hé hop
déng chinh, thi ho s& can nhic can trong

7 Hién nhién, trong truong hop cac nha diéu hanh nén tang s vi pham cac nghia vu phat sinh tir hop dong glua ho
v&i nguoi su dung nén tang s0, ho s€ phai chiu trach nhiém dan sy. Tuy nhién, trong truong ho‘p nay co ché phap
ly dlmc ap dung don thuan 1a cac quy pham ciia ludt hop dong truyen thong. Do vay, Luat mau khong tap trung
vao van dé nay, ma chi tap trung vao cac thach thirc phi truyén théng ma mo hinh kinh té nén tang dang dt ra.

8 Xem Diéu 13 Luat mau vé nén tang sd.
9 Xem Diéu 19 Luat mau vé nén tang so.

10 Report of the European Law Institute: Model rules on online platforms, 2019, p.39.
" CJEU, Case C-149/15 Wathelet v. Garage Bietheres & Fils SPRL, ECLLI:EU:C:2016:840, 9/11/2016.
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hon trude khi giao két hop dong chinh véi
bén cung cap. T goc do cua phap luat hop
d@)ng, vi€c 4p dat nghia vu minh bach hoa
vi tri ciia nén tang s6 hoan toan phu hop va
tuong thich vai triét Iy gidi han sy can thiép
ctia phap luat & muc do toi thiéu bang nghia
vu cung cap thong tin dé giam thiéu sy bat
can xung thong tin gitta cdc bén nhung
ddng thoi van tén trong quyén tu do hop
ddng cua cac bén.

- Piém cai cach dot pha nhét cua Luat
mAu ctia Vién Luat chau Au vé nén tang s6
chinh 1a vin d& phép 1y thtr hai lién quan
viéc tang cuong ap dat trach nhiém dan
su 1én nén tang s ngay ca khi ho di thoa
mén yéu ciu minh bach hod vai tro trung
gian cua ho. Khoan 1 Piéu 20 Luit miu
d3 quy dinh, ngudi tiéu dung c6 thé budc
nha diéu hanh nén tang s6 chju trach nhiém
dan su ddi voi viéc vi pham nghia vu cia
bén cung cap hang hoa, dich vu néu nguoi
tiéu dung c6 co so hop 1y dé tin tuong rang
nén tang sd da “chi phéi, kiém soat thuc t&”
(predominant influence) d6i véi bén cung
cap hang hoa, dich vu. Pé hudng dan quy
dinh chung nay, khoan 2 Piéu 20 di dua
ra mot danh sach bao gdm céc tiéu chi bd
sung can dugc xem xét danh gia muc do
“chi phdi, kiém so4t” cua nén tang sb dbi
v6i timg truong hop cu thé. Cac tiéu chi nay
c6 thé phéan chia mot cach tvong ddi lam hai
nhom sau:

+ Nhom 1 bao gom nhimng yéu t6 dénh
gi4 kiém soat vé hinh thirc nhu: (i) phuong
thirc giao két hop dong (hop ddng chinh

KINH NGHIEM QUOC TE

dugc ky két trén phuong tién duy nhéat do
nén tang sd cung cap); (ii) phuwong thirc tiép
thi (tiép thi tap trung vao nha diéu hanh nén
tang sb chir khong phai bén cung cap hang
ho4, dich vu);

+ Nhém 2 bao gém nhiing yéu t6 anh
huong chii yéu dén nodi dung ciia hop dong
nhu: (i) kha nang nha diéu hanh nén tang
kiém soat phuong tién thanh toan cho phép
ho giit lai cac khoan thanh toan cia khach
hang; (ii) ndi dung cac diéu khoan hop dong
chinh giira bén cung cp hang hoa va khach
hang do nha diéu hanh nén tang xac dinh;
(ii1)) muc gia ma khach hang phai tra bi
kiém soét boi nha diéu hanh nén tang.

Nhu vay, theo Luat mau vé nén tang s0,
trach nhiém dan sy ddi véi nha diéu hanh
nén tang sb s& phat sinh néu ¢ co so chimg
minh khéach hang da tin tuéng mot cach hop
ly rang nén tang s chinh 1a mot bén hop
ddng cung cip hang hoa, dich vu cho ho.
Cu thé, trong nhiing trudng hop nay, thay vi
don thuan thuc hién chirc ning 1a bén trung
gian cung cip dich vu nén tang, nha diéu
hanh nén tang s6 da hanh xtr mot cach tich
cuc theo hudng can thiép truc tiép, kiém
soat va chi phdi hop dong chinh gitra khach
hang - nha cung cap'2.

Viéc Luat miu s dung bai kiém tra
“chi phdi, kiém soat thuc t&” (predominant
influence) ddi voi bén cung cip hang hoa,
dich vu 1am tiéu chi dé x4c dinh trach nhiém
ctia ngudi diéu hanh nén tang so, hién nhién
goi su lién tudng t6i hai 4n 16 ndi tiéng Uber
(C-435/15 ngay 20/12/2017)" va Airbnb

12 Xem binh ludn thém quy dinh nay tai Marlena Pecyna, Liability of the Platform Operator for the Non-
Performance of Suppliers in Christoph Busch (eds) Discussion Draft of a Directive on Online Intermediary
Platforms: Commentary, Jagiellonian University Press 2019, 157-165.

13 CJEU, Case C-434/15, Asociacion Profesional Elite Taxi v Uber Systems Spain SL, ECLI:EU:C:2017:981.,

20/12/2017
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(C-390/18 ngay 19/12/2019)'* cua Toa an
Cong 1y chau Au lién quan dén giai thich
Chi thi 2000/31/EC vé thuong mai dién
tir. Diéu 2(a) cta Chi thi nay quy dinh céac
qudc gia thanh vién ctia Lién minh chau
Au khéng duge phép han ché quyén tu do
ctia nén tang s cung cap dich vu thong tin
xuyén bién gidi. Vi vy, cdu hoi méau chdt
dat ra 1a liéu cac nén tang thong tin nhu
Uber, Airbnb ¢ duge coi 1a nén tang trung
gian don thuan cung cap cac dich vu thong
tin (information society services) hay phai
duoc coi la nguoi cung ca‘ip dich vu van tai
hoac luu tru.

Trong an 1¢ Uber, Toa an Cong ly chau
Au d3 nhan dinh réng dich vu cung cép
boi Uber da vugt qua pham vi cua dich vu
cung cap thong tin (information society
services) - von duoc dinh nghia 13 cac dich
vu duoc cung cap bang phuong tién dién
tir va theo yéu cau ca nhan ctia ngudi nhan
nham két nbi nguoi st dung dich vu. Theo
Toa an Cong 1y chau Au, thuc té Uber da c6
su chi phéi mang tinh quyét dinh (decisive
influence) d6i voi quan hé cung cap dich
vu van chuyén ctia nguoi 1ai xe va hanh
khach'. Thit nhat, Uber cung cip nén tang
k¥ thuat s6 cho ngudi l4i xe va hanh khach,
va nén tang nay d tao 1ap thi trudng ma néu
khong c6 né nhiing nguoi 1ai xe s€ khong
thé cung cp dich vu vén tai. Thir hai, quan
trong hon 1a viéc Uber di quyét dinh: (i)
gia dich vu, (ii) truc tiép nhan khoan thanh
toan tir hanh khach (sau d6 moi chi tra mot
phan cho tai x& va mot phan duoc Uber gitr

lai nhu khoan loi nhuén tir sy van hanh nén
tang k¥ thuat s va (iii) Uber da thuc hién
kiém so4t chat luong phuong tién, tai xé va
hanh vi cua ho. Do do6, Toa an Cong 1y chau
Au phéan quyét rang, dich vu dugc tao ra boi
nén tang s6 Uber phai dugc coi 1a “mot bo
phan cdu thanh cua mot dich vu téng thé
ma trong d6 thanh phan chinh yéu cua nd
la dich vu van tai va nhu vay né khong thé
duogc coi 1a dich vu thong tin don thuan™'®.
Trong an 1¢ Airbnb, Toa an Cong ly chau
Au d3 mot 1an nira khéng dinh gia tr1 cua
bai kiém tra Uber va ap dung bai kiém tra
nay dé xem xét dich vy nén tang sb cung
cap boi Airbnb Ireland c6 duoc xem 14 dich
vu cung cip thong tin don thuan hay phai
xem la dich vu cung cép luu tr. Tuy nhién,
trai voi phan quyét trong an 1& Uber, Toa
an da cho rang, trong mo hinh kinh doanh
ctia Airbnb, cac nha diéu hanh nén tang da
khong chi phdi mang tinh quyét dinh d6i
v6i dich vu luu tra duge cung cap boi cha
$0 hitu can hg va khach hang; do do, phai
dugc xem 13 dich vu cung cip théng tin
don thuan'’.

Y nghia phap 1y quan trong nhit ciia an
1¢ Uber 1a viéc Toa an da xay dung mot bai
kiém tra (sau ndy thudng dugc goi 1a Uber
test) dé xac dinh khi nao mot nén tang sé da
trd thanh nguoi tao 1ap thi truong (market
maker) ¢6 anh hudng chi phdi mang tinh
quyét dinh 1én ngudi cung cap hang hoa,
dich vu d&én murc ho khong thé duoc coi 1a
nén tang trung gian don thuan. Nhu di phan
tich, trén thuc té, bai kiém tra Uber da dugc

14 CJEU, Case C-390/18, ECLLI:EU:C:2019:1112, 19/12/2019.

15 CJEU, C-435/15, para.40.
16 CJEU, C-435/15, para.40.
7 CJEU, Case C-390/18.
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Luat mau ké thira va phat trién khi xay dung
ché dd trach nhiém dan sy cua nguoi diéu
hanh nén tang s6. V& mat ky thuat phap
1y, viéc két hop dong thoi quy dinh chung
(general clause) va quy dinh dua ra ti€u chi
cu thé dé danh gia “muc d9, chi phdi kiém
so4t” cua nén tang sd 1a hop 1y, phu hop
v6i tinh chat da dang, phire tap cua cac loai
thi truong lién quan co thé dugce van hanh
trén nén tang sd. Vé chinh sach phap 1y,
c6 thé hiéu rﬁng, Luat mau da chuyén hoa,
dua cac quy dinh trong cac an I¢ trén thanh
quy dinh chung vé trach nhiém dan sy cta
nén tang sd. Trong d6, hudng téi xdy dung
nhirng tiéu chi khach quan dé danh gia murc
do “kiém soat, chi phdi” ciia nén ting s6
dwa vao cach thire nguoi diéu hanh nén tang
diéu tiét mdi quan hé ctia minh voi cac bén
cung cap hang hoa va dich vu (vi du cach
thiét ké hé thong thanh toan va cach kiém
so4t gia ca, dich vu ctia nha cung cip). Tuy
nhién, viéc chuyén hoa quy dinh vén dugc
tao ra dé nham muc dich thac day loi ich
cong vao thanh cac quy dinh diéu tiét quan
hé tu gitra cic chu thé ciing dit ra kha nhiéu
thach thtrc, dac biét 1a sy phu hop cua cach
tiép can nay voi cac nguyén 1y chung cia
luat hop dong von dya trén ¥ niém ty do y
chi va hiéu luc twong ddi ctua hop dong.'®
Dic biét, xét vé tinh hé thong cua quy dinh
vé trach nhiém dan su d6i voi nén tang sd,
bén canh quy dinh tai Diéu 20 néu trén,
Luat miu con c6 nhitng quy dinh bo sung
ap dat trach nhiém cua nén tang sd. Trong
do, Pidu 23 Luat mau da quy dinh vé trach
nhiém cta nén tang sb trong truong hop

KINH NGHIEM QUOC TE

nén tang sd nay tu nguyén dua ra cac bao
dam d6i voi hanh vi khong thyuc hién dung
hop d@)ng cua bén cung cép dich vy; Diéu
19 Luat mau nhu quy dinh trach nhiém lién
d6i 1én nén tang sb néu ho khong dap tmg
yéu cau minh bach hoa vai tro nén tang sb.

- Vén dé th ba lién quan dén nghia vu
can trong cua nén tang sd dbi voi ngudi
dung (bao gém ca bén cung cip va bén st
dung hang ho4, dich vu). Ké thira cach tiép
can truyén thong cta phap luat chau Au vé
khuyén khich va bao vé ty do internet, Luat
mau khing dinh nguyén tic chung 1a nén
tang s6 khong co nghia vu gidm sat hoat
dong cua ngudi dung nén tang sb, cling nhu
bat ky thong tin nao duoc nguoi dung tai
1én nén tang s6'°. Tuy nhién, bén canh quy
dinh chung vé loai trir trach nhiém dan su
néu trén, Luat mau dua ra nhiing trudong
hop ngoai 1é nham 4ap dat trach nhiém dan
su 1én nha diéu hanh nén tang sb trong hai
truong hop co ban sau:

Thir nhdt, khoan 2 Diéu 8 Luat miu quy
dinh néu nha diéu hanh nén tang sb c6 bang
chting dang tin cay vé hanh vi bat hop phap
gdy bt loi cho nguoi dung khéc, bao gdm:
(1) hanh vi pham t6i hinh sy ciia mgt nha
cung cap hodc khach hang, (ii) hanh vi cia
mot nha cung cip hodc khach hang c6 kha
ning xdm pham tinh mang stic khoé, quyén
nhan than khac hay quyén tai san cia ngudi
ding nén tang s - ho phai c6 nghia vy thuc
hién cac bién phép thich hop dé ngin ngira
t6n hai cho nhing nguoi ding khac. Néu vi
pham nghia vy d6, nha diéu hanh nén tang
s6 s& phai chiu trach nhiém dan sy vé thiét

8 Domurath I, Platforms as contract partners: Uber and beyond, Maastricht Journal of European and

Comparative Law, 2018, 565.

19 Xem khoan 1 Piéu 8 va khoan 1 Diéu 9 Luat mau vé nén tang sd.
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hai gay ra cho ngudi ding nén tang. V& noi
dung, mic du ké thira quy dinh trudc d6
ctia Chi thi vé thuong mai dién tir 2000/31/
EC, nhung Luét miu da c6 nhimng cai cach
theo hudng truyén tai thong diép manh mé
hon nhim thic ddy nghia vu tich cuc cua
nén tang sd dé bao vé ngudi ding nén tang.
Thuc vay, Diéu 14 cua Chi thi vé thuong
mai dién tu 2000/31/EC khoéng quy dinh
tryc tiép vé ap dat bat cr nghia vu nén tang
s, thay vao dé quy dinh vé co ché mién trir
trach nhiém cho cac nha cung cép dich vu;
trong khi d6, Luat mau quy dinh truc tiép
mot $6 nghia vu co ban ctia nha diéu hanh
nén tang sd dé bao vé nguoi st dung nén
tang, viéc vi pham nghia vu nady sé khién
nha diéu hanh nén tang s phai chiu trach
nhiém dan su d6i voi nguoi s dung nén
tang s6%.

Thit hai, khoan 2 DPiéu 9 Luat mau quy
dinh cac nha diéu hanh nén tang sb s& phai
chju trach nhiém dan sy néu ho khong thuc
hién cac bude hop 1y va phu hop khi nhan
dugc thong bao cuia nguoi ding nén tang sd
vé cac thong tin gdy nham lan (misleding
informnation) duoc ding tai trén nén tang
bo1 nguoi dung khac. Tuong tu nhu truong
hop trén, quy dinh nay ké thira quy dinh cta
Piéu 14 (1) (b) Chi thi thuong mai dién tir
2000/31/EC, theo d6 néu nha diéu hanh nén
tang s6 nhan duoc théng bao vé thong tin
sai léch, gay nham 1an ho phai thuc hién céac
budc hop 1y dé loai boé hodc vd hiéu hoa
thong tin sai 1éch d6. Tuy nhién, Lust mau
d3d mo rong thém theo hudng ap dit nhiéu
nghia vu hon Ién nha didu hanh nén tang
s0. Cu thé, theo Luat mau, trong truong hop

nhén dugc thong bdo trén, nha diéu hanh
nén tang s6 phai hop tac v6i ngudi dua ra
thong bao dé khong chi dé xac minh, g& bo
nhitng théng tin gdy nham lan cho ngudi
dung, ma con phai thuc hién nhiing nghia
vu tich cuc hon nhu tién hanh céc bién phap
hop 1y va can thiét dé cai chinh nhimg noi
dung sai 1¢ch?'.

Nhu vay, trén co sé quy dinh hién hanh
ctia phap ludt chau Au vé thuong mai dién
tir, Luat méau da tiép can theo hudng ting
cuong ap dit nghia vu can trong lén nha
diéu hanh nén tang sb. Diéu nay xuét phat
tir vai tro trung tam cua nén tang 5O trong
mo hinh nay: mot mit nén tang so chinh
1a nguoi tao 1ap thi truong két ndi cac bén;
mit khac, nén tang s6 khai thac thuong mai,
thu loi nhuén tir quan hé cung cap hang hoa
dich vu gitra cac bén. Chinh vi vai tro trung
tdm cta minh, nha diéu hanh nén tang s6
phai c6 nghia vu duy tri va bao dam quyén
va loi ich cua nguoi st dung khi ho tham
gia thi truong va do vay, phai chiu trach
nhiém dan su néu that bai trong vi¢c tién
hanh céac bién phéap hop 1y va tuong ximg dé
phan tng, hi¢u chinh nhiing hanh vi, thong
tin sai léch, gdy nham 1an hodc tao ra nguy
co i ro, mat an toan di voi ngudi sir dung
thi truong.

2. Nhitng khuyén nghi cho Viét Nam
trong xay dung va hoan thién phap luat
vé trach nhiém dan sy ciia nén tang sb

Kinh té nén tang di tro thanh xu thé
khong thé dao nguoc va sé ngay dong vai tro
quan trong trong xa hoi Vi¢t Nam. M6 hinh
kinh té nén tang ddc trung boi mdi quan hé
tam gi4c gitta ba bén nén tang sd (platform),

20 Report of the European Law Institute: Model rules on online platforms, 2019, p.30.

2! Report of the European Law Institute: Model rules on online platforms, 2019, tr.31.
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bén cung cép hang hoa dich vu (supplier)
va khach hang (customer) thong qua ba hop
ddng twong tac 1an nhau 1 “hgp dong giira
bén cung cap- khach hang”, “hop dong giita
nén tang sb va bén cung cp hang ho4, dich
vu” va “hop dong gitra nén tang s va khach
hang”. Trung tdm cua cdu tric ndy 1a vai
tro trung gian cua nén tang s6 két ndi nhom
nha cung ung voi nhom khach hang. Cac
nha van hanh nén tang, vé nguyén tic, déu
cho rang, minh chi don thuan 1a noi cung
cap két ndi gitra cac bén, ma khong truc tiép
tham gia chudi cung tng dé cung cip hang
hod, dich vu cho khach hang. Tuy nhién,
trén thyc té trong rat nhiéu truong hop,
cac nén tang s6 di kiém soat mang tinh chi
phdi, ap dat lut choi cho cac bén bang cach
soan thao tat ca cac hop dong theo mau diéu
tiét cac mobi quan hé phap 1y khong chi giita
ho v&i1 ngudi cung trng va nguoi ti€u dung
ma ca gitra ngudi cung ung véi nguoi ti€u
dung. Vi vay, gidng nhu tinh trang & nhiéu
qudc gia khac, mo hinh kinh té nén tang sb
d4 va dang tao ra cac thach thirc 16n ddi véi
khung phap 1y hién hanh cta Viét Nam vdn
duoc xdy dung dé diéu chinh mdi quan hé
hop déng mang tinh tuyén tinh tir nguoi san
xudt, nguoi cung cap dén khach hang.

O cac murc dd khac nhau, cic nha hoach
dinh chinh sach ¢ Viét Nam da nhan dién
nhiing thach thtrc nay va dang hudng té1
xdy dung khung phap 1y diéu chinh phu
hop. Cu thé, trong Dé an thuc ddy mo hinh
kinh té chia sé¢ ban hanh kém theo Quyét
dinh s6 999/QD-TTg ngay 12/8/2019,
Chinh phu d3 nhan dinh ring, do quan
hé hop déng méi trong nén kinh té chia

2 Xem B¢ an thic day mo hinh kinh té chia sé, tr. 29.
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s¢ 1a quan hé ba bén nén cac chinh sach
kém theo can xtr 1y duoc mdi quan hé nay
thay vi quan hé giita hai ddi tac trong hop
dong kinh té nhu trudc day?; trong Ké
hoach téng thé phat trién thuong mai dién
tr quoc gia giai doan 2021 — 2025 ban
hanh kém theo Quyét dinh sb 645/QD-
TTg ngay 15/5/2021, Chinh phu da hudng
t6i nghién ctru chinh sach thiét 14p co ché
nham ting cudng trach nhiém va vai tro
ctia cac doanh nghiép van hanh nén tang
cong ngh¢ cho thuong mai dién tr trong
viéc quan 1y cac giao dich trén nén tang
cua minh*; Nghi dinh 85/2021/ND-CP ban
hanh ngay 25/9/2021 stra d6i, bo sung mot
s6 diéu cua nghi dinh sé 52/2013/ND-CP
ngay 16/5/2013 cta Chinh phu vé thuong
mai dién tir di dua ra mot sb quy dinh méi
nham ap dit trach nhiém lién doi 1én chu
san giao dich di¢n trong truong hop khong
thuc hi¢n nghia vu xu 1y kip thoi khi phat
hi¢n hodc nhan dugc phan anh vé hanh
vi kinh doanh vi pham phap luat trén san
giao dich thuong mai di¢n ti; Nghi dinh
s 10/2020/ND-CP ngay 17/01/2020 cia
Chinh phii di quy dinh vé trach nhiém cua
nén tang sb trong linh vyc van tai bang
xe 0t0.

Tuy nhién, nhin mot céch téng thé,
chiing ta van chua xay dung dugc mot cach
tiép can hé théng vé co ché phap 1y méi
phan bd trach nhiém phu hop trong mdi
mbi quan hé tam giac giita nha diéu hanh
nén tang sb, nguoi cung cip va nguoi su
dung hang hoa dich vu. Trén co s¢ nghién
ctru Luat mau, co thé rat ra mot sb khuyén
nghi cho viéc xay dung va hoan thién phap

2 Xem K¢é hoach tong thé phat trién thwong mai dién tir qudc gia giai doan 2021 - 2025, tr. 4.
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luat vé trach nhiém dan sy ctia nén tang s6
sau day:

Thi nhdt, vé chinh sach phdp 1y

Quy dinh ctia Luat mau cho thay, triét Iy
chu dao dinh hudng viéc xay dung khung
phap 1y vé trach nhiém dan sy cta nén tang
s0 1a nhu ciu can bang giita muc tiéu thiic
day sang tao (innovation) va bao vé ngudi
tiéu dung (consumer protection), canh tranh
cong bang (fair competition) trong nén kinh
té nén tang. Trudc hét, can phai nhan thirc
rang, cic nén tang so, voi tu cach 1a ung
dung moi ndi bat cua qua trinh doi méi,
sang tao vé cong nghé, phai dugc xem nhu
1a “mot co hoi, chir khong phai 1a mdi de
doa™. Vi vdy, can xay dung quy ché phap
1y vé trach nhiém déan sy cia nén tang sb
theo huéng than thién véi qua trinh d6i moi
cong nghé. Pac biét, khi nén kinh té nén
tang van con & giai doan phat trién ban dau,
can tao diéu kién thuan loi cho viée tiép tuc
d6i moi nén tang cong nghé, tranh xay dung
cac quy tic phap 1y qua cimg nhic tao ra
nguy co can trg, kim ham sy doi méi va
sang tao®. Tuy nhién, bén canh viéc thic
day d6i méi sang tao, khung phéap 1y moi
phai hudng téi muc dich bao v¢€ nguoi tiéu
dung va canh tranh lanh manh, cong bang
trong nén kinh té nén tang. Do vay, dé tranh
nguy co lam dung quyén cta nén tang so,
can ¢ co ché phap 1y phu hop dé ap dat
trach nhiém phép 1y tbi thiéu 1én nha diéu
hanh nén tang sb, dic biét nham dam bao
quyén loi chinh ddng ciia ngudi tiéu ding

trong mdi quan hé véi nén tang sd va bén
cung ung hang ho4 dich vu.

Kinh nghiém cta Luat mau ciing cho
thdy, cac mo hinh nén tang sb rat da dang,
khéc nhau gitra cac linh vuc. Vi vay, khung
phap 1y diéu tiét nén tang sd can phai dap
{mg yéu cau kép 1a vira phai linh hoat, nhung
cling dam bao tinh kha doédn, xac dinh.

Thir hai, vé co ché trach nhiém

Quy dinh cua Luat mau cho théy, trach
nhiém dan sy cta nha diéu hanh sé duoc
phan thanh hai loai: (i) trich nhiém boi
thuong thiét hai ngoai hop dong do vi pham
nghia vu can trong va (ii) trach nhiém lién
d6i tir hanh vi vi pham hop dong chinh cua
bén cung cip hang hoa, dich vu.

Vé trach nhiém boi thuong thiét hai
ngoai hop dong ctia nha diéu hanh sd, Luat
méu ap ddt nghia vu can trong 1én nha diéu
hanh nén tang sb d6i voi ngudi st dung.
V& nguyén tic, xuat phat tir quan hé ba bén
chit ché giira nén tang sb, ngudi cung cip
va nguoi str dung; vi vay, can thiét lap, ap
dat nghia vu tich cyc 1én nén tang sb dé bao
vé quyén va loi ich chinh dang ctia nguoi sir
dung nén tang thong qua quy dinh vé nghia
vu hop tac ctia nha diéu hanh nén tang sé dé
x4c minh, g& bd khong nhirng thong tin mua
ban hang hoa, cung tng dich vu thudc danh
muc hang hoéa, dich vu cAm kinh doanh, ma
ca nhitng thong tin gdy nham 13n cho ngudi
su dung nén tang, hay tham chi, con c6 thé
budc ho phai thuc hién nhirng nghia vu tich
cuc hon nira nhu tién hanh cac bién phap

24 Research Group on the Law of Digital Services, Discussion Draft of a Directive on Online Intermediary

Platforms, EuCML 2016, 165.

% Aneta Wiewilrowska-Domagalska, Online Platforms: How to Adapt Regulatory Framework to the Digital
Age?, European Parliament Briefing, PE 607.323, 2017, http://www.europarl.europa.eu/RegData/etudes/
BRIE/2017/607323/IPOL_BRI(2017)607323 EN.pdf, truy cap ngay 15.9.2021
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hop 1y va can thiét dé cai chinh nhiing noi
dung thong tin sai léch dé bao vé ngudi sir
dung nén tang sb.

Vé trach nhiém lién déi tir hanh vi vi
pham hop dong chinh cia bén cung ung
hang ho4, dich vu, Luét mau quy dinh tang
cuong trach nhiém dan su 1én nha diéu hanh
nén tang s phat sinh tir hanh vi vi pham
nghia vu cta bén cung Ung hang hoa dich
vu trong hai truong hop: (i) nha diéu hanh
nén tang sé da khong minh bach vé vai trd
trung gian ctia minh; (i) nén tang s6 da “chi
phéi, kiém soat thuc t&” ddi véi bén cung
cap. Chiing t6i cho rang, cach tiép can theo
hudng &p dat trach nhiém lién déi cua nha
diéu hanh nén tang sb trong truong hop ho
da khong nd luc dé cung cap thong tin cho
nguoi tiéu ding vé vai tro trung gian, dan
dén viéc nguoi tiéu dung c6 kha nang nham
1an (chinh ho 1a bén cung cdp hang hoa
dich vu) 1a hoan toan can thiét va phu hop
v6oi khung phap ludt Viét Nam hién hanh.
Triét Iy cua viéc 4p dat trach nhiém trong
truong hop nay 1a mot mit khuyén khich
tinh minh bach ctia nén tang sd, thic day
ho cung cdp thong tin cho ngudi tiéu dung
vé vai trd trung gian ctia minh, tir 6 khic
phuc tinh trang bt can ximg vé thong tin,
gitp nguoi tiéu dung co6 lya chon phu hop
khi biét chinh xac ddi tac cung cip hang
hoa cho minh. Mit khéc, cach tiép can dua
trén nguyén tic cung cap thong tin nay- 1a
nhitng sy can thi¢p tdi thiéu vao quan hé
hop dong gitra cac bén- phi hop vai xu thé
phat trién ctia luat hop dong Viét Nam hién
dai huong téi sy can béng gitra su tu do va
thién chi trong quan hé hop dong.

Tuy nhién, chiing t6i cho rang, Viét Nam
can can nhic ky ludng néu mudn tiép nhan
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giai phap thtr hai ciia Luat mau nham ap
dat trach nhiém dan su 1én nha diéu hanh
s6 ngay khi ¢6 co so ching minh thyc té
su “kiém soat chi phéi” cta ho dbi voi
nguoi cung cap. Cach tiép cin ndy sé& xung
dot d6i voi nguyén tic ty do hop dong —
nguyén tic co ban cua luat hop dong von
dua trén nén tang sy thong nhat ¥ chi cua
cac bén. Pic biét, can luu v réng trén thuc
tién trong cac hop dong voi ngudi sir dung
nén tang, nha diéu hanh nén tang sb thong
thuong déu da thé hién y chi cong khai,
minh bach 13 minh chi 13 thiét ché trung
gian va khong chiu trach nhiém vé viéc vi
pham hop dong chinh giita cac bén. Bén
canh do, trong bdi canh nén kinh té s Viét
Nam van dang & trong giai doan so khai,
vi¢c ap dat trach nhiém nang né 1én nén
tang sb c6 thé tao ra hiéu ung nguoc, can
tré viéc phat trién mo hinh kinh té nén
tang trong twong lai. Vi vay, c6 1€ trong
giai doan hién nay, chua nén thiét 1ap quy
dinh chung ap dat trach nhiém lién doi1 lén
cac nén tang s6 chi boi vi ho di kiém soat
chi phéi bén cung cép hang hoa dich vu,
ma chi nén tap trung quy dinh vé nghia vu
minh bach hod vai tro ctia nén tang s6. Tuy
nhién, diéu d6 khong c6 nghia la chung ta
chi nén sir dung cac co ché truyén thong
cua luat hop dong dé diéu tiét vai tro cua
nén tang sb. Tt bai hoc cua viée xdy dung
mo hinh trach nhiém san pham trong Luat
Bao vé ngudi tiéu ding nam 2010 dé dbi
pho vai thiét hai do san pham khuyét tat
gdy ra, mot hudng di kha di 1a chung ta
cling can nghién ctu dé co thé ting budc
mé rong co ché trach nhiém san pham dé
dap ung thach thirc méi ma mé hinh cau
triic ciia nén tang s6 dit ram
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Tém tit:

Trén thé gidi, viéc ap dung mo hinh xét xir tryc tuyén thay thé cho cac
phien toa dugc thyc hién theo mo hinh truyén théng da va dang tré thanh
xu thé va dwoc 4p dung ngay cang nhiéu va phé bién. O Viét Nam, viéc
ap dung md hinh xét xtr truc tuyén con gip phai mot sé kho khan thach
thirc trong cach hiéu va ap dung cac quy dinh cua phap luat vé t6 tung
tai Viét Nam, xét xur béng hinh thirc truc tuyén van 12 mot xu thé trong
bdi canh bung phat cua dich bénh. Viéc kéo dai thoi gian dua ra xét xtr
di vi 1y do bat kha khang ciing lam anh hudng rat nhiéu t6i quyén va loi
ich horp phép ctia cong dan. Trén co so phan tich kinh nghié¢m xét xu truc
tuyen 0 Hoa Ky, Singapore va Trung Quoc cac tac gia rut ra mot sb goi
mé cho Vlet Nam trong viéc chuyén ddi tir xét xir truc tiép sang xét xir
tryc tuyén trong twong lai.

Abstract:

In the world, the rise of virtual hearing or remote hearing to replace the
traditional court (face to face’s court) has become more and more widely.
Although in the context of Vietnam, the application of virtual hearing
model may face some challenges in understanding and implementing
provisions of procedure laws of Vietnam. However, virtual hearing or
remote trial is still need to be considered in the context of the outbreak of
COVID-19 disease currently. The extension of the trial time even for force
majeure reasons also greatly affects the legitimate rights and interests of
citizens. Based on experiences of the United States of America, Singapore
and China and possible conflicts of this model with current procedural
principles, this article propose some suggestions for Vietnam in the
transition from face-to-face to virtual hearing in the future.

T cubi nim 2019 tdi nay, trong tinh
hinh bung phét dich bénh viém dudong ho
hap cap do virus SARS-CoV2 (COVID-19)
trén toan thé gidi, cing voi su phat trién
manh mé& cua cong nghé thong tin véi tdc
d6 duong truyén Internet va sy phd bién
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ctia cac thiét bi thong minh, viéc chuyén
tir tryc tiép sang truc tuyén duoc 4p dung
trong nhiéu linh vyc trong cudc sdng, tir cc
linh vuc thudc vé cong tac hanh chinh - diéu
hanh, thuc hién cac dich vu - thu tuc hanh

chinh cong, téi thuwong mai dién tu, gido



duc - giang day. Tai Viét Nam ndi riéng va
trén toan Thé gidi noi chung, viéc chuyén
d6i sb6 va ung dung cac thanh tyu vé cong
nghé thong tin trong cudc sdng khong chi
gitip giam thiéu tdi da nhimg tac dong tiéu
cuc trong qua trinh &p dung cac bi¢n phap
phong, chéng dich bénh.

Nhiéu qudc gia trén thé gii da va dang
ap dung hinh thtrc xét xtr truc tuyén (virtual
hearing hay remote trial) thay thé cho cach
xét xtr truyén thong. Theo huéng dan cua
Toa 4n tdi cao bang Victoria (Australia),
“xét xur triec tuyén dwoc hiéu la phién xét
xit diege 16 chire béi cdc phirong tién nghe
nhin ma khong can sw ¢é mdt truc tiéb cua
. Mic du, trén thé gidi chua

291

nguoi tham dy
c6 mot cach hiéu théng nhét vé xét xur truc
tuyén, nhung c6 thé hiéu mot cach chung
nhat, xét xir truc tuyén 13 viéc thuc hién cong
tac xét xir nhung nhitng nguoi tham gia xét
xu, bao gém ca toa an, kiém sat, luat su,
bi cdo, nguoi bi hai, duwong sy, nhan chiing
khong cung lic c6 mat tai phong xtr 4an ma
tham gia phién toa thong qua mot phuong
tién nghe nhin trén nén tang internet.

Trong bdi canh dich bénh Covid-19, xét
XU truc tuyén dem lai mot sb loi ich nhat
dinh: mot mat, viéc xét xur truc tuyén dé
tranh tap trung dong nguoi trong mot khong
gian kin va han ché di chuyén dé tranh bién
phién toa xét xur tré thanh mot sy kién siéu
lay nhiém; mdt khdc, trong thoi gian tién
hanh xét xur, s& c6 nhiéu tinh hudng phat
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sinh vi 1y do dich bénh, vi du nhu han ché
di chuyén, nguoi tham gia té tung 1a nguoi
nhiém bénh (F0) hoidc tiép xuc gan voi
nguoi nhiém bénh (F1, F2) dan toi viéc
kéo dai thoi gian xét xur, gay anh hudng toi
quyén con ngudi, quyén loi hop phap cia
ngudi tham gia tb tung.

Bén canh do, viéc xét xir truc tuyén cling
mang lai mot s6 loi ich khac nhu tiét kiém
thoi gian, chi phi danh cho viéc di chuyén
trong truong hop phai di 1i bi cdo hodc
di chuyén ctia nguoi bi hai, nhan ching,
chuyén gia. Nho nhitng lgi ich do, xét xu
tryc tuyén da va dang tro thanh xu huong
trén thé gigi va duoc nhiéu qubc gia ap
dung. Viéc ap dung mo hinh xét xur truc
tuyén khong phu thudc vao viéc hé théng
phap luat d6 1a t6 tung tranh tung (nhu Hoa
Ky, Singapore) hay t6 tung thdm vén nhu
Trung Qudc.

1. Xét xir truc tuyén ¢ Hoa Ky, Singapore
va Trung Quéc

1.1. Hoa Ky

O Hoa Ky, viéc xét xur truc tuyén Xuét
hién kha lau véi hinh thire so khai. Nam
1995, CourtCall, mot cong ty & California
cung cép cac dich vu luat su thuc hién xét
hoi va trinh bay quan diém thong qua dién
thoai truéc Toa, va nhiéu bang ciing di chip
nhan cac dich vu twong ty nhu vay trudce dai
dich Covid-192.

Khi dich bénh Covid-19 xay dén, hoat
dong xét xtr truc tuyén duoc thic déy manh

! Nguyén van tiéng Anh: 4 virtual hearing is a court hearing conducted by audio-visual means, where cases
are progressed without the need for participants to attend the Court in person.
Xem: https://www.supremecourt.vic.gov.au/law-and-practice/virtual-hearings/virtual-hearings-glossary, truy

cap ngay 16/7/2021.

% Fredric I. Lederer & Ctr. for Legal & Ct. Tech., “Virtual Hearings in Agency Adjudication,” Draft Report for
the Administrative Conference of the United States, 13 April 2021, p.5, https://www.acus.gov/report/virtual-
hearings-agency-adjudication-draft-report, truy cap ngay 11/7/2021.
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hon boi viéc sir dung cac tng dung nhu
Zoom hodc Microsoft Teams®. C6 khoang
38 bang bat dau sir dung céc phién toa truc
tuyén nham dam bao hoat dong cua Toa an
trong bdi canh gian cach xa hdi. Luat Vién
tro, cfru trg va an ninh kinh t& nham ung
pho Virus Corona ngay 27/3/2020 (The
Coronavirus Aid, Relief, and Economic
Security Act - CARES) cho phép cac Toa
an lién bang tién hanh xét xtr cac vu 4n dan
su, va mot s6 vu an hinh sy néu ¢6 su déng
y cua bi cdo, vdi sy hd tro cua cac cong
cu phat song truyén hinh tryc tiép hoic
thong qua di¢n thoai. Theo théng ké, tinh
dén ngay 30/3/2021, cac tham phan ¢ bang
Texas di to chic khoang 1.800 phién toa
tryc tuyén, v6i hon 12.500 ngudi tham gia.
Tai bang Michigan, cac Toa an da t chirc
hon 100.000 gior xét xtr truc tuyén tir ngdy
01/4/2020 dén 18/5/2020¢,

Hau hét Toa an cac bang déu c6 hudng
dan riéng cho viéc tham dy cac phién toa
truc tuyén thong qua cac ung dung nhu
Zoom hoac Microsoft Teams. Vi du ¢ bang
Massachusetts, khi mdt ca nhan tham du
mot phién toa truc tuyén thi s€ dugc Toa
an thong béo trudce cho nguoi do6 cung véi
ma s6 ID va mat khau phong hop ciia ting

dung Zoom dé ngudi dé c6 thé tham du
phién toa trong phong hop truc tuyén cua
tmg dung nay vao thoi gian da duoc an
dinh. Trong truong hop nay, nguoi khong
thé tham du thi phai nhanh chéng lién hé
v6i phia Toa an dé hodn phién toa. Hudng
dan nay ciing goi y vé cach chudn bi khong
gian va tai li€u tai noi cia nguoi tham gia
phién toa truéc khi bit dau vao phong
xét XU tryc tuyén, ciing nhu cic budc xur
ly néu xady ra su cb vé thiét bi hoac két
nbi mang®.

Tinh chat cong khai ciia cac phién toa
truc myén nay duoc thuc hién da dang theo
quy dinh cua ting bang. Mot s6 khu vuc
nhu thanh phd San Francisco ciia bang
California, quan Harris cua bang Texas, va
bang Michigan, Toa an phat séng truyén
hinh tryc tiép vé qua trinh xét xir tryc tuyén
ctia Toa an cho cong chiing va batky ai ciing
c6 quyén theo ddi. Tuy nhién, mot sé noi
khac lai yéu cau nhimg ngudi mudn theo
ddi phién toa phai ndp yéu cau dé duoc xem
xét, chép thuan. O bang New Orleans, viéc
cong chung tiép can, tham du phién toa truc
tuyén phu thudc vao quyét dinh cia timg
thdm phan. Tai thanh phé New York, cong
chung chi c¢6 thé xem cac phién xét xir truc

3 Joseph Raczynski, “The current status of the (virtual) courts,” Thomson Reuters, 22 July 2020, https://www.
thomsonreuters.com/en-us/posts/legal/virtual-courts/, truy cap ngay 15/7/2021.

* Xem Jason Tashea, “The legal and technical danger in moving criminal courts online,” The Brookings
Institution, 6 August 2020, https://www.brookings.edu/techstream/the-legal-and-technical-danger-in-moving-
criminal-courts-online/, truy cap ngay 15/7/2021.

Deniz Ariturk, William E. Crozier, and Brandon L. Garrett, “Virtual Criminal Courts,” The University of
Chicago Law Review Online, 16 November 2020, https://lawreviewblog.uchicago.edu/2020/11/16/covid-
ariturk/, truy cap ngay 16/7/2021.

National Center of State Courts, “State court judges embrace virtual hearings as part of the ‘new normal’,”
https://www.ncsc.org/newsroom/public-health-emergency/newsletters/videoconferencing, truy cép ngay
16/7/2021.

> Tham khao thém tai https://www.mass.gov/info-details/guide-to-virtual-hearings, truy cap ngay 15/7/2021.

o4

NGHIEN cUU
LAP PHAP / s619(443) - T10/2021




tuyén tir man hinh trong céc toa an. O Los
Angeles va Miami, cong ching hoan toan
khong thé tiép can cac phién toa truc tuyén®,

1.2. Singapore

Tu thang 3/2020, khi tinh hinh dich bénh
Covid-19 c6 dién bién phuc tap, bén canh
viéc ban hanh cic nguyén tic phong dich
nhu han ché s nguoi tham du phién toa,
khai bao y té khi tham dy phién toa, co quan
tu phap Singapore da quyét dinh ap dung
hinh thirc xét xir truc tuyén nham ngin chin
su bung phat cia dich bénh. Viéc 4p dung
hinh thtc xét xtr truc tuyén dugc ap dung
voi Toa an Dan su, Toa an Gia dinh, Toa
an Thanh nién, va Toa an Hinh sy thong
qua hoi nghi tr xa (teleconference) hodc
video d6i véi ca cAp Toa Phuc tham va Toa
Cép cao’. Trudc do, tir nam 2016, Toa an
Thuong mai qubc té Singapore (SICC) da
bt dau khuyén khich cac thAm phan qudc
té ap dung mo hinh hoi nghi tir xa dé gitp
cac bén xdy ra tranh chip giai quyét cac
van dé ma khong can gip mat truc tiép.
Ngay tir thoi diém trude khi xay ra dai dich
Covid-19, Singapore di mong mudn ap
dung céc thanh tyu cong ngh¢ k¥ thuat hién
dai va tri tu¢ nhan tao dé hién dai hoa hé
thong toa 4n cia minh®.

KINH NGHIEM QUOC TE

Ngay 7/4/2020, Singapore da ban hanh
Luat vé Covid-19°. Theo quy dinh cua Piéu
28 Luat nay, Toa 4n c6 thé yéu cau nguoi
bi budc t01 hodc nhan ching dua ra béng
chung thong qua duong truyén video truc
tiép hodc truyén hinh truc tiép duoc duoc
Chéanh an phé duy¢t. Ngoai ra, trong qua
trinh t6 tung, nguoi bi budc toi hodc nhan
chting c6 thé xuét hién thong qua video truc
tiép, lién két truyén hinh tryc tiép hoic lién
két Am thanh truc tiép duoc tao bé‘mg cong
nghé truyén thong tir xa. Bén canh d6, Luat
vé Covid-19 ciing quy dinh rd cac diéu kién
bat budc phai théa man trong trudng hop
nguoi bi budc tdi hodc nhan chung dua ra
bang chtng thong qua mot phuong tién tir
xa hodc tham gia xét xu thong qua video
truc tuyén.

Cu thé, ddi v6i nguoi bi budc toi, viée
dua ra bang chimg hodc tham gia xét xir
tryc tuyén chi duoc thyc hién trong khoang
thoi gian x&c dinh va tir mdt noi trong tru so
Toa an hodc Nha tu cua Singapore va thuc
hién cong ngh¢ lién lac tir xa. Ddi voi nhan
chung, du dang sinh sdng tai Singapore hay
bat ky dja diém nao khac, c6 thé xuit hién
hodc dua ra bang ching trong thoi gian quy
dinh tr mot dia diém do Toa én chi dinh
bang cach sir dung cong nghé lién lac tir xa,

¢ Deniz Ariturk, William E. Crozier, and Brandon L. Garrett, “Virtual Criminal Courts,” The University of
Chicago Law Review Online, 16 November 2020, https://lawreviewblog.uchicago.edu/2020/11/16/covid-
ariturk/, [truy cép ngay 16/7/2021].

7 Xem: Lydia Lam, “Some Singapore court hearings to take place via video conference as judiciary rolls out
Covid-19 measures,” Channel New Asia, 26 March 2020; Chan See Ting, “Zooming in on Virtual Hearings,”
Law Gazette, May 2020.
https://www.channelnewsasia.com/news/singapore/court-hearings-video-conference-covid19-12578730, truy
cap ngay 17/7/2021; https://lawgazette.com.sg/practice/practice-matters/zooming-in-on-virtual-hearings/,
truy cap ngay 17/7/2021.

8 Viva Dadwal and Mark Beer, “What we can learn from Asia Court’s of the future,” World Economic
Forum, 2 November 2018, https://www.weforum.org/agenda/2018/11/what-we-can-learn-from-asia-s-
courts-of-the-future/.

? https://sso.agc.gov.sg/Act/COVID19TMA2020, truy cap ngay 17/7/2021.
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néu nguoi d6 12 nhan ching chuyén mon
hoic 14 nhan chimg thuc té va cac bén tham
gia t6 tung dong y sir dung cong nghé lién
lac tir xa. Bén canh do, nhan chung hodc
nguoi bi budc tdi con phai théa man céc
diéu kién cua Toa an vé co so vat chat va ky
thuat (khoan 2 Diéu 28).

Dé thyc hién mé hinh xét xur truc
tuyén mot cach thong nhét, Toa 4n tdi cao
Singapore da ban hanh bo quy tic tham du
phién toa xét xir, quy dinh nhiing quy tic
ung xr ma nguoi tham gia phai thyc hién
néu mudn tham dy va phd bién cu thé trén
trang chi ctia Toa an tbi cao'. Theo do,
nguoi tham gia phién toa phai dap Umg céc
yéu cau ctia Toa 4n nhu: quy tic vé str dung,
phong nén tai dia diém nguoi tham du;
quy tic vé trang phuc tham duy, nghi thtc
tai thoi diém dién ra phién toa; quy tic dat
tén hién thi. Bén canh do, ngudi tham gia
phién toa dugc yéu cau khong quay phim,
ghi am, chup anh phién tda, trong truong
hop vi pham, s€ bi Toa an xu phat. Tu dau
thang 4/2020, cac phién toa tryc tuyén &
Singapore da dugc thyc hién v&i muc dich
“duy tri kha nang tiép cdn céng ly ngay ca
trong thoi ky dai dich”."

1.3. Trung Quéc

O Trung Quéc, trndm 2005, viéc su dung
céc thiét bi cong nghé va mang Internet dé hd

trg cho viéc xét xir da duoc thuc hién. Nam
2005, mot Toa an ¢ tinh Quy Chau da su
dung ung dung Tencent QQ, mdt ing dung
nhin tin tryc tuyén, dé hd tro cho mot vu
an hon nhan va gia dinh khi mot bén khong
thé tryc tiép tham du phién toa. Cac truong
hop tuong tu cling da dugc ghi nhan tai mot
s6 phién toa khac nhiam hd tro nhitng ngudi
lao dong nhap cu gap kho khan trong vi¢e
tham gia cac phién toa dan sy; va cac Toa
an khac & Quy Chau tiép tuc sir dung cong
cu nay trong cc phién toa rut gon; vao nam
2007, phién toa hinh sy dau tién dugc xét
XU truc tuyén dugc thuc hién dé giai quyét
mot vu trém cap ¢ Thuong Hai'2

Thang 9/2009, Toa an Cép cao Bic Kinh
da hoan thanh mot trang web phét tryc tiép
cac phién toa dién ra trén toan thanh phd
Bic Kinh dé cong ching trén ca nudc co
thé truy cap xem va quan sat. Thang 3/2010,
Toa 4an Cip cao tinh Ha Nam ciing tién
hanh xét xir tryc tuyén nhu mot phan trong
nd luc cai thién tinh minh bach tu phap".
Ngay 27/9/2017, hé théng China Trials
Online dugc thanh lap dé nham muc dich
phat song va luu trit cdc phién toa trén toan
Trung Qudc'. Tinh dén ngay 31/12/2017,
c6 tong s6 3.314 Toa an (khoang 94%) da
két nbi voi hé thong China Trials Online;

10 Cy thé xem tai: https://www.supremecourt.gov.sg/quick-links/visitors/covid-19/guidelines-on-the-participation-
in-hearings-by-video-conferencing, truy cap ngay 17/7/2021.

11 Shirley Tay, “Inside Singapore’s move to virtual court hearings,” Govinsider, 14 Jul 2020
https://govinsider.asia/digital-gov/inside-singapores-move-to-virtual-court-hearings/, truy cap ngay 17/7/2021.
12 Changgqing Shi , Tania Sourdin, and Bin Li, “The Smart Court — A New Pathway to Justice in China?”.
International Journal for Court Administration, 12 (1), p.4. DOI: http://doi.org/10.36745/ijca.367, truy cap

ngay 14/7/2021.

3 Changqing Shi , Tania Sourdin, and Bin Li, “The Smart Court — A New Pathway to Justice in China?,”
International Journal for Court Administration, 12 (1), p.4. DOI: http://doi.org/10.36745/ijca.367, truy cap

ngay 14/7/2021.

14 Tham khao hé thong nay tai http://tingshen.court.gov.cn/court/0.
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hon 560.000 phién toa dugc phat song truc
tiép, trung binh khoang 4.000 phién toa
trong mot ngay's. Tuy nhién, vé co ban, cic
phién toa nay van dién ra theo mo hinh xét
XU truyén thong véi ddy du nguoi tién hanh
t6 tung va ngudi tham gia to tung co mit tai
phién toa.

Tién xa hon, Trung Qudc bat dau theo
dudi md hinh “Toda 4n tryc tuyén” (Internet
Court), duogc thanh 1ap dau tién tai thanh
phd Hang Chau vao thang 8/2017. Sau do,
cac toa an tuong ty duogc thanh lap o Bic
Kinh va Quang Chau vao thang 9/2018'°.

Pham vi xét xur cua cac phién toa truc
tuyén cht yéu gi6i han & cac tranh chap
dan sy, thuong mai, bao gém: tranh chap
vé s& hiru tri tué, thuong mai dién tur, tranh
chép tai chinh lién quan dén hanh vi truc
tuyén, cac khoan vay dugc mua hodc thuc
hién truc tuyén, cac van dé vé tén mién,
cac vu viéc vé tai san va quyén dan su
lién quan dén mang Internet, trach nhiém
san pham phét sinh tir viéc mua hang tryc
tuyén va mot sd tranh chap hanh chinh
nhét dinh.

Theo mé hinh xét xir tryc tuyén, tat ca
cac khau cua thu tuc td tung cho viéc giai
quyét vu an dugc thyc hién truc tuyén nhu:
ndp don khoi kién, thy 1y don; dai dién cia
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cac bén trong vu kién dugc xac dinh b?mg
phf?m mém nhan dang khudn mat; viéc an
phi ndp truc tuén; nop b?mg ching cua vu
an; phién toa duoc dién ra qua hé théng
phat song truc tiép (livestream); cac quyét
dinh, ban an cua Toa an. Tuy nhién, viéc
tham gia vao céc thi tuc xét xir tryc tuyén
nay 1a tu nguyén, do cac bén tham gia t6
tung duoc quyén lya chon. Néu mot bén
phan dbi viéc xét xtr truc tuyén thi ho sé
dugc tham gia phién toa theo thi tuc truyén
théng!?. Cac bén tham gia vu kién co thé
tai rng dung “Mobile Court” tr WeChat
dé thuc hién vu kién tai cac phién toa truc
tuyén nay's.

O Bic Kinh, thoi han trung binh dé giai
quyét mot vu an theo thu tuc truc tuyén la
40 ngay; mot phién toa truc tuyén trung
binh kéo dai 37 phut; gan 80% duong su
trude toa an truc tuyén Trung Qudc 14 ca
nhan va 20% la t6 chic doanh nghiép; va
98% céac phan quyét di dugc chdp nhan ma
khong bi khang cao'.

Qian Du, Chanh an Tda 4an truc tuyén
Hang Chau, cho biét hai nam hoat dong (tu
2017 dén 2019), Toa an tryc tuyén Hang
Chau da ban hanh khoang 20.000 phéan
quyét va thoi gian xét xtr tryc tuyén trung
binh cho mdi vu 4n da dugc tiét kiém 65%

15 Guodong Du, and Meng Yu, “You Can Watch Trials in Chinese Courts on the Internet Now,” China Justice
Observer, 20/5/2018, https://www.chinajusticeobserver.com/a/you-can-watch-trials-in-chinese-courts-on-
the-internet-now, truy cap ngay 12/7/2021.

! Falk Lichtenstein and Dorothee Ruckteschler, “Virtual court proceedings in China,” Business Law Magazine,
28 February 2018, https://www.deutscheranwaltspiegel.de/businesslaw/archiv/virtual-court-proceedings-in-
china/, truy c@p ngay 14/7/2021.
7Falk Lichtenstein and Dorothee Ruckteschler, “Virtual court proceedings in China,” Business Law Magazine,
28 February 2018, https://www.deutscheranwaltspiegel.de/businesslaw/archiv/virtual-court-proceedings-in-
china/, truy cap ngay 14/7/2021.

18 Mimi Zou, “Virtual Justice in the Time of Covid-19,” Oxford Law Faculty, 16 March 2020, https://www.
law.ox.ac.uk/business-law-blog/blog/2020/03/virtual-justice-time-covid-19, truy cép ngay 13/7/2021.

19 Tara Vasdani, “Robot justice: China’s use of Internet courts,” The Lawyer s Daily, https://www.lexisnexis.
ca/en-ca/ihc/2020-02/robot-justice-chinas-use-of-internet-courts.page, truy cap ngay 14/7/2021.
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s0 vOi cac phién toa xét xur theo mo hinh
truyén théng?.

Khi dai dich Covid 19 bung nd, cac hoat
dong xét xu truc tuyén duoc déy manh ¢
céc phién toa dan sy, thwong mai 1an hinh
sy trén pham vi toan qudc. Thang 2/2020,
Toa 4n quan Hai Nam, O Hai, Nbi Mong
Trung Qudc da tién hanh mot phién toa truc
tuyén: Tham phan va thu ky c6 mit & phong
xét xir; Kiém sat vién thi ¢ tai van phong
ctia Vién kiém sat; bi céo thi & co so tam gitr
v6i hai canh sat phia sau, va tit tham gia xét
xtr théng qua hé théng thu phat hinh anh,
am thanh truc tuyén?'.

Truéc tinh hinh méi cua dich bénh
Covid 19, ngay 17/6/2021, Toa an nhan dan
t6i cao Trung Qudc dd ban hanh “Quy tic
t6 tung truc tuyén trong hé thong Toa an
nhan dan” (Rules of Online Litigation of
People’s Court), trong d6 quy dinh vé céc
trinh tu, th tyc tién hanh céc thu tuc t6 tung
truc tuyén. Theo d6, d6i vé6i linh vuc dan
su, hanh chinh thi t& tung truc tuyén duoc
thuc hién tir khau ndp don khéi ki¢n, ndp
chtng chtng, dén khau xét xir; trong linh
vuc hinh sy, t6 tung truc tuyén chi duoc
thyc hién gidi han & mot s6 vu viée rut
gon va tai phién toa xét xir. Bo quy tic ghi
nhan 5 nguyén tic co ban cho té tung truc
tuyén 1a: (1) khach quan va hiéu qua; (2)
hop phap va tuy chon; (3) theo dinh hudng

bao vé quyén; (4) thuan tién cho nguoi dan;
(5) an toan va dang tin cay. Nhu vay, chi
nhimg vu viéc c6 dugc su dong ¥ cua cac
bén va cac bén cé kha nang tham gia hoat
dong truc tuyén thi mé&i duoc tién hanh td
tung truc tuyén. Ngoai ra, bd quy tic ndy
con ghi nhan cach tng pho trong truong
hop gip céac sy ¢b nhu mét két ndi Internet,
mat dién, thiét bj hu hong, ...

2. Xét xir tryc tuyén vu an hinh su tai
Viét Nam: nhirng thach thirc ddi mat

Trong lich sur hoat dong cua td tung Viét
Nam, xét xtr truc tuyén 13 mot hinh thire xét
XU hoan toan mai. Do do, viéc &p dung hinh
thirc xét xtr nay vao thuc tién s& phai dbi
mat voi khong it cac cau hoi va thach thuc
tir khia canh 1ap phap, thi hanh phap luat va
dam bao vé mit co so ha téng.

2.1. Kha ning xung dot véi mét so
nguyén tic co ban trong t6 tung

- Nguyén tdc xét xir truec tiép

Xét xir tryc tiép 1a mot trong nhiing
nguyén tic co ban cua viéc xét xur duoc
phap luat td tung hinh su, dan sy va hanh
chinh ghi nhan®.

Theo tir dién tiéng Viét, “truc tiép” la
“c6 quan hé thang véi doi twong, khong qua
khdu trung gian, trdi véi gidn tiép™. Xét
XU truc tiép la viéc xét xir mot cach truc
tiép, giira nguoi tién hanh t tung va ngudi
tham gia t tung v&i nhau, khong thong qua

20¢“China Focus: China moves courts online amid coronavirus epidemic,” Xinhuanet, 18/2/2020, http://www.
xinhuanet.com/english/2020-02/18/c_138795315.htm, truy cap ngay 15/7/2021.

21 “China Focus: China moves courts online amid coronavirus epidemic,” Xinhuanet, 18/2/2020, http://www.
xinhuanet.com/english/2020-02/18/c_138795315.htm, truy cap ngay 15/7/2021.

22 Xem thém tai “SPC releases rules on online litigation of courts,” Beijing Internet Court, 22 June 2021,
https://english.bjinternetcourt.gov.cn/2021-06/22/c_377.htm, truy cap ngay 14/7/2021.

% Pidu 250 Bo luat TS tung hinh sy, Didu 225 Bo luat TS tung dan sy, Didu 152 Bo luat T tung hanh chinh.
24 Hoang Phé va tap thé tac gia (2011), Tir dién Tiéng Viét, Nxb. Tir dién bach khoa, Ha Noi, tr. 1349.
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mot khau trung gian nao. Nhu vay, néu nhin
nhan tr géc d6 ngdn ngtr hoc, viéc thuc hién
hoat dong xét xir truc tuyén dé bj nhan dinh
1a c6 kha nang dan dén xung dot véi nguyén
tac xét xtr tryc tiép trong tb tung. Bai 18, xét
XU tryc tuyén 1 hinh thire xét xir théng qua
viéc st dung céc thiét bi cong nghé sb dé
thu va phat am thanh, hinh anh ctia nguoi
tién hanh t6 tung va nguoi tham gia to tung
trén mot hé thong chung, chtr khong tién
hanh tryc tiép gitra cac ddi twong nay.

Tuy nhién, viéc phan tich mot nguyén tic
phap 1y can dua vao goc do phép 1y chir khong
thé chi may moc dua trén goc do ngir nghia.

C6 nghién ctru chi ra riang, nguyén tic
xét XU tryc tiép thuc chat 1a nham dé ngan
chin tinh trang xét xir theo hd so (xét xtr but
luc) ma khong quan tdm dén dién bién phién
toa, tirc chi dya vao chimg cir ¢6 trong hod
so dé dwa ra phan quyét. Do d6, chit “truc
tiép” & day can duoc hiéu 1a truc tiép kiém
tra, danh gid ching c tai phién toa thay vi
chi kiém tra, danh gia chtng ct thong qua
viéc doc ho so; chir khong phai hiéu mot

I3
ALY

cach may moc “truc tiep” 1a “mat dbi mat”.

Theo quy dinh cta phap lut t6 tung,
nguyén tic xét xir truc tiép doi hoi Hoi dong
xét xtr phai truc tiép xac dinh nhiing tinh
tiét ciia vu 4n bang cac phuong thic sau: (1)
hoi, nghe ¥ kién ciia nguoi tham gia phién
toa dugc Toa an tri€u tap; (2) xem x&t, kiém
tra tai liéu, chung ctr da thu thap; (3) cong
b bién ban, tai liéu va tién hanh hoat dong
t6 tung khac dé kiém tra ching ct; (4) nghe
¥ kién ciia Kiém sét vién, nguoi bao chira,
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ngudi bao vé quyén va loi ich hop phap.

Theo d6, néu Toa an thuc hién viéc xac
dinh sy that vu an b'fmg cac phuong thuc
trén, thi vé mat phap ly, Toa an di dam
bao nguyén tic xét xur truc tiép. Khi xem
xét d6i chiéu giita cac phuong thirc nay véi
viéc hoat dong xét xu truc tuyén, co thé
théy, hoat dong xét xur truc tuyén duoc van
hanh dya trén cac phuong thuc tuong tu,
c6 nghia 1a Toa 4n xét xur truc tuyén ciing
phai xac dinh sy that vu an béng cac hoat
dong hoi, nghe ¥ kién ngudi tham gia t6
tung, nguoi tién hanh t6 tung, va kiém tra
chung cr. Diém khac biét duy nhét 1a cac
hoat dong nay dién ra thong qua hé thong
cong nghé s6 thu va phat am thanh, hinh
anh chir khong phai dién ra theo cach “mit
doi mat”.

Vi vay, néu xét trén phuong dién phap
1y, hoat dong xét x1r truc tuyén da dam bao
cac yéu cau dit ra ciia nguyén tic xét xiur
trye tiép, cling nhu khong ¢ sy xung dot
phap 1y giira hoat dong xét xir truc tuyén va
nguyén tac xét xir tryuc tiép.

- Nguyén tdc xét xir cong khai, quyén binh
ddng cia céng dan trong tham dy phién toa
va van dé quyén riéng tw ciia bi cdo, dirong sw

Xét xir cong khai 1a mot nguyén tic hién
dinh, khoan 3 Piéu 103 Hién phap nim 2013
quy dinh: “Toa an nhan dan xét xu cong
khai”. Viéc Toa an xét xtr cong khai 1a nham
dam bdo tinh cong khai, minh bach cua
hoat dong xét xur, ddm bao sy gidm sat cua
quan chung nhan dan ddi véi hoat dong xét
xur cua Toa an; tir do, lam tang trach nhiém

25 Xem thém Nguyén Dtrc Hung, Nguyén tdc xét xi truec tiép, bang loi ndi va lién tuc tai phién toa trong ludt
10 tung hinh sy Viét Nam, Luan van thac si Ludt hoc, Khoa luat — Pai hoc Quéc gia Ha No6i, 2012, https://
repository.vnu.edu.vn/flowpaper/simple_document.php?subfolder=10/80/15/&doc=1080158683397731087
25000310367008798609&bitsid=06c3f4{f-9d6c-4685-948e-fdf1261c2d7e&uid=, truy cap ngay 15/7/2021.
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clia ngudi tién hanh t6 tung khi tham gia
phién toa, khién ho phai diéu chinh hanh vi
va quyét dinh t tung phu hop véi quy dinh
phap ludt dudi sy giam sat cia cong dong.
Ngodi ra, xét xtr cong khai ciing gop phan
vao viéc tuyén truyén, phd bién phap luit.

Hoat dong xét xtr tryc tuyén trong mdi
lién hé voi nguyén tic xét xir cong khai
s& din dén cau hoi rang ai s& dugc quyén
truy cap hoic theo doi dién bién cta phién
toa truc tuyén nay. Li¢u s€ [a mot hé théng
dong ma chi c6 nhiing nguodi tham gia
phién toa duoc truy cap trén hé thong, hay
s& 1a mot hé théng md cho cong ching
duoc quyén truy cdp vao theo ddi phién
tda truc tuyén nay. Va néu mé thi mé dén
muc dd nao, dén muirc bat ky ai déu co thé
truy cdp néu c6 mot thiét bi cong nghé
(nhu dién thoai, may tinh bang, may vi
tinh,...) hay chi nhiing c4 nhan da c6 dang
ky trude véi Toa an thi méi duoce cung cap
tai khoan va mat khau d¢ theo ddi, va diéu
kién dé duoc ding ky theo ddi phién toa
la gi.

Viéc tra 101 céc cau hoéi nay khong
hé d& dang cho cac nha lap phép, va tuy
thudc vao cau tra 101 khac nhau s& dan dén
nhiing h¢ quéa khac nhau vé viéc hoat dong
xét xUr tryc tuyén c6 xung dot va lam giGi
han nguyén tic xét xu cong khai, giam di
tinh minh bach cta nén tu phap hay hoat
dong xét xur truc tuyén cang 1am mo rong,
phat trién nguyén tic ndy va gia ting sy
minh bach cua hoat dong tu phap.

Déng thoi, viéc t6 chuc truc tuyén
phién toa cling dan dén mot lo ngai khac
vé quyén riéng tu cua bi cdo, duong su
trong vu an. Néu viéc phat song phién
toa truc tuyén dugc thuc hién qua rong,
bét ky ai ciing xem duoc thi s& md rong
nguyén tic xét xtr cong khai, nhung dong
thoi ciing dan dén viéc khong gitr duogc bi
mat vé nhan than va cac van dé doi tu cia
bi cdo, duong su.

Mait khéc, trong lién hé vdi nguyén tac
x¢ét xur cong khai, hoat dong xét xur truc
tuyén ciing khong bao dam sy binh ding
ctia moi nguoi trude phap ludt khi co thé
dan dén su chon loc tham duy phién toa cta
cac cong dan dua trén kha nang tai chinh
ctia ho dé co thé s¢ hitu thiét bi cong nghé
hi¢én dai va kha nang ma ho truy cdp mang
internet dén muc d6 nao thi c6 thé tham
du va xem phién toa truc tuyén®. O chiéu
nguogc lai, & cdc phién toa truyén thong,
bat ky ngudi dan nao ciing déu co thé vao
phién toa dé xem ma khong ton bat ky chi
phi niao khéc. Tai Singapore, mot s lo
ngai viéc dam bao cong bang trong viéc
tiép can cong ly trong diéu kién ap dung
hinh thirc xét x0 truc tuyén do su chénh
1éch vé co so vat chat va ha tang k¥ thuat.
Do d6, dé dam bao tit ca moi ngudi déu
¢ su tiép can ngang nhau voi phién toa
tryc tuyén, Toa an da ludng toi trudng hop
cung cdp mot phong hop cé day du tién
nghi (duong truyén internet, thiét bi,...)
dit ngay trong cong dong dan cu?’.

26 Xem thém Alicia Bannon and Janna Adelstein, “The Impact of Video Proceedings on Fairness and Access to
Justice in Court,” Brennan Center for Justice, 20 September 2020, https://www.brennancenter.org/our-work/
research-reports/impact-video-proceedings-fairness-and-access-justice-court, truy cap ngay 15/7/2021

27 Tldd, Shirley Tay, “Inside Singapore’s move to virtual court hearings,” Govinsider, 14 Jul 2020.
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Theo mot sb théng ke, tai Viét Nam
hién nay chi c6 khoang 70% dan so su
dung dién thoai di dong, trong do chi co
khoang 63,1% st dung di¢n thoai thong
minh, 1& phuong tién co ban dé co thé
két ndi truc tuyén, va chi c6 khoang 70%
nguoi dan co6 st dung mang internet’.
Néu hoat dong xét xur truc tuyén duoc thuc
hién, mot sb luong 16n nguodi dan s€ gap
kho khan trong viéc tim kiém cac phuong
thirc co ban trong viéc két ndi dé tham du
va theo doi cac phién toa nay. Viéc dam bao
quyén binh ding cia cong dan trong tiép
can cac phién toa truc tuyén la mot thach
thirc cAn xem xét.

- Nguyén tdc xét xir cong bang

Trong phién toa hinh sy, Diéu 31 Hién
phap nam 2013 ghi nhan, nguoi bi budc to1
phai duoc Toa an xét xir cong bang. Do do,
khi xem xét hoat dong xét xur truc tuyén
trong lién hé v4i nguyén tic xét xir cong
bé‘mg can phai xem xét dén viéc bi cdo duge
xét xir theo hudng truyén thong va xét xir
truc tuyén ¢6 su khac biét nao vé két qua
xét xtr hay khong, va su khac biét d6 co du
dé pha v& tinh chit cong bang cua viéc xét
xtr hay khong.

Theo mot s6 khao sat tai Hoa Ky, viéc
xét xir tryc tuyén co thé dan dén nhiing
két qua bat loi 1d rét cho phia d6i tuong
bi xét xur. Vi dy, mdt nghién clru vé céc
phién diéu tran tai ngoai cho thdy, cac bi
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c4o c¢6 phién diéu tran tryc tuyén phai tra
sO tién bao lanh cao hon tir 54 dén 90% so
v6i nhiing bi cdo thuc hién diéu tran truc
tiép?. Hodc mot nghién ctru khéc cho thay,
cac phién toa vé nhap cu c¢6 xu hudng ra
phan quyét truc xuit ngudi nhap cu nhidu
hon khi phién toa dién ra truc tuyén so véi
cac phién toa truc tiép™.

C6 thé 1y giai cho xu hudng trén trong
hoat dong xét xur truc tuyén 13 boi, khi xét
XU truc tuyén, giita nguoi xét xtr va ngudi
bi xét xir khong c6 su giao tiép “mat ddi
mat” (face to face) ma chi giao tiép thong
qua man hinh dién tr, tor d6 nguoi xét X
khong thé c6 duoc nhitng twong tac vé mit
cam xuc dbi voi ngudi bi xét xtr dé tir d6 ¢o
nhitng anh huong dén phan quyét ciia minh.
O chiéu nguoc lai, cac phién toa truyén
thong dién ra trong su tuong tac truc tiép vé
mit cam xuc cua thAm phan va nguoi bi xét
xt, tir 46 cam xuc cua thdm phan tat yéu sé
anh huong phan nao dén phan quyét cia ho.
Do d6, ¢6 thé két luan réng, viéc x€ét XUr truc
tuyén s& dan dén cac phan quyét 1y tinh cao
hon, con xét xir theo hudng truyén thong sé
c¢6 nhiéu kha ning dan dén cac phan quyét
chira nhidu cam xuc ¢4 nhan hon.

Nhu vay, vigc trién khai hoat dong xét
XU truc tuyén song song véi viée xét xur
theo hudng truyén thong s& din dén su mat
cong bang cia cac bi cdo & cac phién toa
khac nhau. Mot bi cdo bi xét xir truc tuyén

2% Xem thém Kién An, “Luong ngudi dung smartphone & Viét Nam dimng trong top 10 toan cau,” Bdo dién tir
VOV, ngay 03/6/2021, https://vov.vn/cong-nghe/sanh-dieu/luong-nguoi-dung-smartphone-o-viet-nam-dung-
trong-top-10-toan-cau-863220.vov, truy cap ngdy 15/7/2021; va Tran Trung, “Nhing danh gia vé mirc do sir
dung smartphone cua nguoi Viét,” Bdo dién tir Bnews, ngay 11/5/2021, https://bnews.vn/nhung-danh-gia-ve-
muc-do-su-dung-smartphone-cua-nguoi-viet/195299.html, truy cép ngay 15/7/2021.

2 Xem thém Shari Seidman Diamond et al., “Efficiency and Cost: The Impact of Videoconferenced Hearings
on Bail Decisions,” Journal of Criminal Law and Criminology 100 (2010), p.893.

30 Xem thém Frank M. Walsh and Edward M. Walsh, “Effective Processing or Assembly-Line Justice - The Use of
Videoconferenceing in Asylum Removal Hearings,” Georgetown Immigration Law Journal 22 (2008), p. 271-272.
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s& mét di co hoi tuong tac vé mit cam xiic
v6i thAm phan so véi mot bi cdo dugc xét
xtr theo mo hinh truyén théng, tir d6 nhiéu
kha ning dan dén cac phan quyét khac nhau
gitra hai bi cao nay. Pay la mot thach thirc
can phai giai quyét khi trién khai hoat dong
xét xir truc tuyén dé dam bao quyén dugc
xét xir cong bang ciia bi cdo.

2.2. Kha néng tic déng tiéu cwe dén
tinh hiéu qua cua viéc xét xw

Tinh hi€u qua cua vi¢c xét xu dugc danh
gia bang viéc xac dinh su that cia vu 4n
thong qua cac phuong thirc dugc quy dinh
c6 dan dén két qua dung din hay khong.
Céc phuong thirc dugc quy dinh ma tham
phan phai st dung dé xac dinh sy that vu
an bao gdm: (1) hoi, nghe ¥ kién cua ngudi
tham gia phién toa dugc Toa an tri€u tap;
(2) xem x¢ét, kiém tra tai liu, chimg ctr da
thu thap; (3) cong bd bién ban, tai liéu va
tién hanh hoat dong td tung khac dé kiém
tra chimg cir; (4) nghe ¥ kién cia Kiém sat
vién, ngudi bao chita, ngudi bao vé quyén
va loi ich hgp phap.

Trong cac phuong thirc néi trén thi hoi,
nghe ¥ kién ciia ngudi tham gia phién toa
dugc Toa an tri¢u tap la phuong thic co
ban xac dinh su that vé vu an. Trong hoat
dong xét xur truc tuyén, 6 thé théy, tham
phan va nhitng ngudi tién hanh t6 tung khac
khong thuc hi¢n vi¢e xét hoi “mat ddi mat”,
ma thong qua man hinh thiét bi dién tir. Tix
day, mot vin d& nay sinh 1a Hoi dong xét
xir khong thé quan sat mot cach tryc quan
sinh dong d6i voi thai do, cam xuc biéu hién
trén guong mat ciia nguoi bi xét hoi, cling

nhu cac ctr chi co thé cua ho dé tir d6 co
nhan dinh vé tinh chan that cua 15i khai, vé
thai do an nan hoi ci, thanh khan khai bao
cua ho.

Mit khac, ciing boi viéc khong thé twong
tac tryc tiép ma phai thong qua thiét bi dién
tr din dén hiéu qua cua viéc xét hoi khong
cao, viéc st dung céc chién thuat xét hoi
nham tim ra nhiing diém sai 1am trong 10i
khai c¢6 thé khong dat dugce hiéu qua boi
nguoi bi hoi ¢ nhiéu thoi gian dé suy nghi
vé cau tra 101, cling nhu khong bi sy don ép
boi ap luc vo hinh tir nguoi xét hoi’l. Mot
sb luat su tai Singapore cho biét, viéc xét
XU truc tuyén cling anh huong kha 16n téi
su biéu dat, phan irng ngoén ngti, giong diu,
am luong 101 ndi cua nguodi tham gia phién
toa, dac bi¢t 1a cac duong su truc tiép lién
quan t&i vu viéc®.

Do d6, hoat dong xét xir truc tuyén chi
c6 thé lay thong tin don thuan cta ngon tir
101 khai, ma khong thé thu thap thém céc
thong tin 4n khac dugc thé hién thong qua
thai do, ctr chi ctia nguoi bi xét hoi. Tu do,
c6 thé lam giam di tinh hiéu qua trong hoat
dong xét xir & mot muc do nhét dinh.

2.3. Mivc d¢ ddp iing ciia co sé ha tang
cong nghé thong tin va truyén thong

Mot thach thac khac dé thuc hién hoat
dong xét xur truc tuyén 1a thach thirc vé murc
d6 dap tmg cua co so ha ting cong nghé
thong tin va truyén thong. C6 thé thay, xét
XU truc tuyén la hoat dong dién ra v6i nhiéu
nguoi tham gia; va khac voi mot phién hop
truc tuyén thi viéc xét x1r true tuyén con doi
hoi phai dam bao cho ngudi dan dugc quyén

31 Eric Scigliano, “Zoom Court Is Changing How Justice Is Served,” The Atlantic Magazine, May 2021 Issue,
https://www.theatlantic.com/magazine/archive/2021/05/can-justice-be-served-on-zoom/618392/, truy cdp ngay

15/7/2021.

2 Tldd, Chan See Ting, “Zooming in on Virtual Hearings,” Law Gazette, May 2020.
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truy cap dé tham du va xem phién toa. Do
d6, viéc xét xur truc tuyén doi hoi ky thuat
ha tang vé duong truyén mang internet va
hé théng may chu thuc hién vi¢e truc tuyén
1a rat cao dé c6 thé dam bao cho phién toa
dién ra lién tuc, khong bi gian doan.

Theo théng ké, toc do két ndi mang
internet cua Viét Nam thong qua mang
internet di dong 1a 56, con thong qua mang
internet ¢6 dinh 1a 60, thip hon thtr hang
cua céac nudc khac da thyc hién hoat dong
xét XU truc tuyén rat nhiéu, vi du nhu Hoa
Ky xép hang lan luot 1a 18 va 11, Trung
Qubc 05 va 17, Uc 08 va 56, Han Qudc
02 va 04, con Singapore 20 va 01%. Tu
day cho thay, tbc do dudng truyén mang
internet ctia Viét Nam 1a mot bai toan can
phai giai quyét dé co thé thuc hién hoat
dong xét xir truc tuyén.

Mat khac, khi thuc hién viéc xét xur truc
tuyén ciing can phai tinh dén cac sy cb bat
kha khang khién viéc xét xur bi gian doan
do yéu t6 co so ha tﬁng nhu: mét dién, mot
ngudi tham gia mat két ndi, loa hoic camera
ghi hinh bi hong, hé thong bi qua tai,....thi
s& duoc xir Iy theo cac phuong an nhu thé
ndo dé dam bao viée xét xtr va viée luu trit
cac phién toa xét xur.

3. Ggi mé& cho Viét Nam tir kinh nghiém
xét xir trwe tuyén & Hoa Ky, Singapore va
Trung Quéc

Trén co so kinh nghiém trién khai phién
toa truc tuyén cia Hoa Ky, Singapore, Trung
Quéc, va cac danh gia, phan tich cac kha
nang xung dot gilta xét xir trye tuyén va cac
nguyén tac phap luat to tung hién hanh ciing
nhu tinh kha thi trong thyc tién va cac diéu
kién vat chét, co so ha téng cua Viét Nam,
chung t6i cho ring, trong twong lai, viéc ap

KINH NGHIEM QUOC TE

dung phién toa bang hinh thirc tryc tuyén tai
Viét Nam hoan toan co6 tinh kha thi. Kinh
nghiém xét xtr truc tuyén & cac nudc ¢ Hoa
Ky, Singapore va Trung Qubc mé ra nhiing
g01 mo sau day:

Mot la, vé nguyén tic tham gia phién
toa: Theo kinh nghi¢m ctua Singapore, Toa
an can coéng khai cic nguyén tic tham gia
phién toa, cach thirc tham gia cling nhu quy
dinh cu thé s6 nguoi tham gia trong cing
mot phién tryc tuyén dé dam bao chét luong
duong truyén Internet (t6i da 50 ngudi bao
gdm ca thim phan, luat su, duong su). Toa
an ciing can quy dinh cu thé cac yéu cau vé
18 nghi, trang phuc, phong nén (tring, don
sic), khong gian dbi v6i nguoi tham du (vi
du nhu trong khong gian yén tinh), tham
chi ¢ cac khuyén nghi vé thiét bi dudng
str dung dé tham gia phién toa, thuong may
tinh c4 nhan dugc khuyén nghi st dung thay
vi dién thoai thong minh. Bén canh do, Toa
an ciing can chuan bi man hinh truyén hinh
tryc tiép ngay tai tru so toa an dé nhing
nguodi khong thé tham gia phién xét xur
bang hinh thirc tryc tuyén co thé theo doi
dién bién phién toa. Tuy nhién, dé dam bao
cong tac phong chong dich, Toa an can yéu
cau cy thé nhitng ngudi tham dy tryc tiép
tai tru so Toa an can phai thuc hién day du
cac khuyén céo cua co quan chtrc ning nhu
khai béo y té, do than nhiét, xuét trinh gidy
to can thiét,

Hai la, vé giéi han ap dung phién toa
truc tuyén: Kinh nghiém cta Trung Quéc,
Singapore cho thiy, Toa an can dua ra
gidi han cua viée xét xir truc tuyén, & cap
so tham va cap phic thim. Trudc mat Viét
Nam c¢6 thé cho phép cac vu an, vu viéc &

33 Tham khao Speed Test Global Index May 2021, https://www.speedtest.net/global-index, truy cap 16/7/2021.
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cép so thdm, c6 tinh tiét don gian, ching cr
10 rang duogc phép ap dung hinh thure xét xtr
tryc tuyén. Doi v6i vu an hinh su, phién toa
tryc tuyén chi ap dung ddi véi toi it nghiém
trong va nghiém trong, vu an rd rang, don
gian. Trong dan su chi nén ap dung dbi véi
cac tranh chép co gia tri tai san khong 16n.
Trong tuong lai, qua qué trinh danh gia va
téng két thuc tién, s& mé rong hon cac vu
an, vu viéc & murc do cao hon.

Ba la, kinh nghiém cta Trung Qudc va
Hoa Ky cho thdy, nguoi tham dy phién
toa bang hinh thirc truc tuyén can phai thé
hién y chi bang van ban. Néu c6 nguoi nao
ddng ¥y xét xr truc tuyén thi thuc hién d6i
v6i nguoi do, con ngudi nao khong dong
¥ truc tuyén thi van triéu tap ra phién toa
x€t xur binh thuong. Nghia Ia mot phién toa
c6 thé c6 nguoi truc tuyén, cé ngudi co
mat ¢ phién toa (vi du 02 bi cao, 1 bi cdo
truc tuyén, con 1 bi céo thi ra toa). Hoac
néu nguoi bi hai hodc nhan chiing mong
mudn tham gia phién toa theo hinh thirc
truc tuyén vi 1y do dich bénh, khoang cach
dia 1y thi c6 thé tham gia theo hinh thuc
truc tuyén.

Bén la, vé phuong dién k¥ thuat: Nham
dam bdo su trung thuc cua phién toa truc
tuyén, nguoi tham gia bang hinh thic nay
can phai dap ung dugc yéu cau vé toc do
duong truyén tai dia diém ho tham gia phién
toa béng hinh thirc truc tuyén. Tai dia diém
tham dy can co thiét bi ghi hinh bao gdm
hai thiét bi quay phim dé mot may chiéu
rd dugc mat va mot may chiéu 1 toan b
co thé cua bi cdo, duong sy trong vu an dé
tham phan c6 thém su quan sat vé hanh vi,
cur chi thai do, cam xtc cua nguoi cho 101
khai. Vi vdy, nguoi tham dy bang hinh thtc
tryc tuyén can chirng minh dugc véi Toa an

(G
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vé diéu kién co so vat chat, ky thuat ma ho
da co.

Nam la, vé sy ding ky tham du phién
tdoa: Kinh nghiém cua cac nude cho thay,
thoi gian xét xu, cach thic dang ky tham
du phién toa va sd luong nguoi ding ky
can duoc niém yét cong khai, thuan tién, dé
dang cho nguoi dan. Theo do, nguoi dan co
thé dang ky tham du phién toa voi mot sb
luong nguodi xem nhét dinh. Viéc duoc lua
chon nguoi tham du phién toa dugc ap dung
nguyén tic tht tu. T d0, tranh tinh trang
qué tai, hodc tinh trang lo ngai vé quyén
riéng tu cla bi cdo va cac duong su tham
gia xét Xu.

Sau la, vé van d& quay phim, ghi am,
chup hinh phién toa: Kinh nghiém cua cac
nude cho thiy, du dién ra bang hinh thirc
thong thudng hay bing hinh thirc xét xir
tryc tuyén, dé bao vé quyén riéng tu cua
nhiing nguoi tham gia phién toa, dac biét
la duong sy, bi cdo, nguoi bi hai, tham chi
1a ngudi lam chimg, can c6 hudng dan cu
thé vé viéc quay phim, ghi am, chup anh
dbi v6i nhitng ngudi tham du phién toa.
C6 hai phuong an Viét Nam c6 thé them
khao: thir nhat, phuong 4n mém, tic 1a cho
phép viéc cac ca nhén, to chirc khac thuc
hién hanh vi quay phim, ghi &m, chyp anh
cho nhirng ngudi truc tiép lién quan dén vu
an. Tuy nhién, trong truong hop mdt bén
khong dong ¥ (vi du nhu nguoi bi hai déng
¥ nhung bi cao khong dong y, nguyén
don doéng y nhung bi don khong dong ¥)
thi viéc ghi am, ghi hinh, chup anh khong
dugc phép thuc hién bai cac ca nhan, to
chtrc khac theo doi vu viéc; thir hai, quy
dinh nghiém cidm viéc quay phim, chup
hinh, ghi hinh (twong ty nhu Singapore) m
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